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VOL.  III. 


A   TREATISE 


ON 


CRIMES  AND  MISDEMEANOES. 


BOOK    THE    FIFTH. 

OF  OFFENCES  WHICH  MAY  AFFECT  THE   PERSONS  OF 
INDIVIDUALS   OR   PROPERTY. 


CHAPTEE  THE  FIKST. 

OF  PERJURY  AND  SUBORNATION  OF  PERJURY. 

PERJURY,  by  the  common  law,  appears  to  be  a  wilful  false  oath  by      [596] 

one  who.  being  lawfully  required  to  depose  the  truth  in  any  pro-  Pc|jury  l)7  "ie 
,.  « J.       >  i      i     L  i      •  A          c  common  law. 

ceeding  in  a  court  01  justice,  swears  absolutely  in  a  matter  ot 
some  consequence  to  the  point  in  question,  whether  he  be  believed 
or  not.  (a) 

Subornation  of  perjury  by  the  common  law  is  an  offence  in  Subornation  of 
procuring  a  man  to  take  a  false  oath  amounting  to  perjury,  who 
actually  takes  such  oath.  But  it  seems  clear  that  if  the  person, 
incited  to  take  such  an  oath,  do  not  actually  take  it,  the  person 
by  whom  he  was  so  incited  is  not  guilty  of  subornation  of  perjury, 
yet  it  is  certain  that  he  is  liable  to  be  punished,  not  only  by  fine, 
but  also  by  infamous  corporal  punishment,  (b) 

Inciting  a  witness  to  give  particular  evidence,  where  the  inciter 
does  not  know  whether  it  is  true  or  false,  is  a  high  misdemeanor, 
especially  if  the  inciter,  being  attorney  on  one  side,  gets  himself 
employed  for  that  purpose  by  the  other  side;  at  least,  if  the 
evidence  is  given  accordingly.  The  indictment  charged  that  the 
defendant,  an  attorney,  being  retained  to  defend  Wood  against  a 
charge  of  picking  Lewis's  pocket,  deceitfully  procured  himself  to 
be  employed  by  Lewis,  and  persuaded  Lewis  to  swear  before  the 
grand  jury  that  he  did  not  know  who  picked  his  pocket,  which  he 
did,  and  no  bill  was  returned.  An  objection  was  made  that 
Lewis's  evidence  was  not  stated  to  have  been  false ;  but,  upon  a 
case  reserved,  the  judges  thought  it  unnecessary,  as  the  defendant's 

(a)  1  Hawk.  P.  C.  c.  69,  s.  1.     3  Inst.  (6)  1  Hawk.  P.  C.  c.  69,  s.  10.     Bac. 

1 64.    Com.  Dig.  tit.  Justice  of  Peace,  B.       Ab.     tit.    Perjury,    and   the    authorities 
102.     Bac.  Ab.  tit.  Perjury,  there  cited. 
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[597] 

The  false  oath 
must  be  wilful, 
and  taken 
with  some 
degree  of  de- 
liberation. 


A  man  may 
be  indicted 
for  perjury  in 
swearing  that 
he  believes  a 
fact  to  be 
true. 


So  also  if  he 
falsely  swears 
that  he  thinks 
a  fact  to  be 
true. 


The  oath  must 
be  false. 


Of  Perjury  and  Subornation  of  Perjury.     [BOOK  v. 

crime  was  the  same,  unless  he  knew  it  to  be  true,  and  that  he 
should  have  proved,  (c) 

The  false  oath  must  be  wilful,  and  taken  with  some  degree  of 
deliberation ;  for  if  upon  the  whole  circumstances  of  the  case  it 
shall  appear  probable  that  it  was  owing  rather  to  the  weakness 
than  perverseness  of  the  party,  as  where  it  was  occasioned  by 
surprise,  or  inadvertency,  or  a  mistake  of  the  true  state  of  the 
question,  it  cannot  but  be  hard  to  make  it  amount  to  voluntary 
and  corrupt  perjury,  which  is  of  all  crimes  whatsoever  the  most 
infamous  and  detestable,  (d) 

It  has  been  said  that  no  oath  will  amount  to  perjury  unless  it 
be  sworn  absolutely  and  directly,  and,  therefore,  that  he  who 
swears  a  thing  according  as  he  thinks,  remembers,  or  believes,  can- 
not, in  respect  of  such  an  oath,  be  found  guilty  of  perjury,  (e) 
But  De  Grey,  C.  J.,  appears  to  have  laid  down  a  different  doc- 
trine, (f)  And  Lord  Mansfield,  C.  J.,  is  stated  to  have  said,  '  It 
is  certainly  true  that  a  man  may  be  indicted  for  perjury  in  swear- 
ing that  he  believes  a  fact  to  be  true  which  he  must  know  to  be 
false.'  (ff)  It  is  further  said  that,  upon  this  question  being  agitated 
in  the  Court  of  Common  Pleas,  all  the  judges  were  unanimous 
that  belief  was  to  be  considered  as  an  absolute  term,  and  that  an 
indictment  might  be  supported  upon  such  a  statement,  (h)  But 
it  has  been  holden  that  perjury  cannot  be  assigned  upon  an  asser- 
tion the  correctness  of  which  depends  upon  the  construction  of  a 
deed,  (z) 

An  indictment  for  perjury  alleged  that  the  defendant  swore  that 
he  thought  that  certain  words  written  in  red  ink  were  not  his 
writing ;  whereas  the  defendant,  when  he  so  deposed,  thought  that 
the  said  words  were  his  writing  ;  and  the  Court  of  Queen's  Bench 
held  that  the  assignment  was  sufficient.  If  a  witness  swore  that 
he  thought  a  certain  fact  took  place,  it  might  be  difficult  indeed 
to  show  that  he  committed  wilful  perjury.  But  it  was  certainly 
possible,  and  the  averment  was  as  properly  a  subject  of  perjury 
as  any  other.  (J) 

The  important  requisites  in  a  case  of  perjury  appear  to  be 
hese  :  the  false  oath  must  be  taken  in  a  judicial  proceeding,  before 
a  competent  jurisdiction,  and  it  must  be  material  to  the  'question 
depending.  (A) 

With  respect  to  the  falsity  of  the  oath  it  should  be  observed, 
that  it  has  been  considered  not  to  be  material  whether  the  fact, 
which  is  sworn,  be  in  itself  true  or  false ;  for,  howsoever  the  thing 
sworn  may  happen  to  prove  agreeable  to  the  truth,  yet,  if  it  were 
not  known  to  be  so  by  him  who  swears  to  it,  his  offence  is  alto- 
gether as  great  as  if  it  had  been  false,  inasmuch  as  he  wilfully 
swears  that  he  knows  a  thing  to  be  true  which  at  the  same  time 
he  knows  nothing  of,  and  impudently  endeavours  to  induce  those 


(c)  Rex  v.   Edwards,   East.  T.  1764, 
MS.  Bayley,  J.     And  as   to  dissuading 
witnesses  from  giving  evidence,  see  vol.  1 , 
p.  264. 

(d)  1  Hawk.  P.  C.  c.  69,  s.  2. 

(e)  3  Inst.  166. 

(/)  Miller's    case,    3    Wils.    427.    2 
Black.  Rep.  881. 

(#)  Pedley's  case,  1   Leach,  325. 


(A)  Anon.  C.  P.  Mich.  T.  1780.  1 
Hawk.  P.  C.  c.  69,  s.  7,  note  (a),  p.  88 
(ed.  1795). 

-   (f)  Rexr.  Crespigny,  1  Esp.  280.   Lord 
Kenyon,  C.  J. 

O')  Reg.  ».  Schlesinger,  10  Q.  B.  670. 

(k)  By  Lord  Mansfield,  C.  J.,  in  Rex 
v.  Aylett,  1  T.  R.  69. 


CHAP,  i.]  Of  Perjury  at  Common  Law. 

before  whom  he  swears  to  proceed  upon  the  credit  of  a  deposition 
which  any  stranger  might  make  as  well  as  he.  (/) 

The  oath  must  be  taken  either  in  a  judicial  proceeding,  or  in 
some  other  public  proceeding;  of  the  like  nature,  wherein  the 

C5  * 

King's  honour  or  interest  are  concerned  ;  as,  before  commissioners 
appointed  by  the  King  to  inquire  of  the  forfeitures  of  his  tenants, 
or  of  defective  titles  wanting  the  supply  of  the  King's  patents. 
But  it  is  not  material  whether  the  court,  in  which  a  false  oath  is 
taken,  be  a  court  of  record  or  not,  or  whether  it  be  a  court  of 
common  law,  or  a  court  of  equity,  or  civil  law,  &c.,  or  whether 
the  oath  be  taken  in  the  face  of  the  court,  or  out  of  it  before  per- 
sons authorized  to  examine  a  matter  depending  in  it,  as,  before  the 
sheriff  on  a  writ  of  inquiry,  &c.,  or  whether  it  be  taken  in  relation 
to  the  merits  of  a  cause,  or  in  a  collateral  matter,  as,  where  one 
who  offers  himself  to  be  bail  for  another,  swears  that  his  substance 
is  greater  than  it  is.  (m)  But  neither  a  false  oath  in  a  mere 
private  matter,  as  in  making  a  bargain,  &c.,  nor  the  breach  of  a 
promissory  oath,  whether  public  or  private,  is  punishable  as 
perjury,  (n) 

Much  doubt  formerly  prevailed  in  certain  cases  as  to  the  power 
to  administer  an  oath  ;  but  this  doubt  is,  to  a  great  extent, 
removed  by  the  Act  to  Amend  the  Law  of  Evidence,  14  &  15 
Viet.  c.  99,  s.  16,  by  which  6  every  court,  judge,  justice,  officer, 
commissioner,  arbitrator,  or  other  person  now  or  hereafter  having 
by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  is  hereby  empowered  to  administer  an  oath 
to  all  such  witnesses  as  are  legally  called  before  them  respec- 
tively.' 

Where  perjury  was  assigned  upon  an  affidavit  of  an  attorney  of 

the  Court  of  King's  Bench,  made  in  answer  to  a  charge  exhibited 
•         i  .       .  <*      i       •     ,  •     i  •  «iii 

against  him  in  a  summary  way,  lor  having  in  his  possession  blank 

pieces  of  paper  with  affidavit  stamps,  and  the  signatures  of  a 
master  extraordinary  in  Chancery  and  another  person  at  the 
bottom  of  the  papers,  an  objection  was  taken  in  arrest  of  judg- 
ment that  the  indictment  did  not  show  that  the  affidavit  of  the 
defendant  was  made  in  any  legal  proceeding.  It  was  urged  that 
the  court  had  no  right  to  call  on  the  defendant  summarily  to 
answer  any  complaint  against  him  merely  because  he  was  an 
attorney,  unless  in  a  case  touching  the  defendant's  office  as  an 
attorney,  in  his  conduct  towards  some  of  the  suitors  of  the  court, 
or  for  a  breach  or  contempt  of  some  rule  or  order  of  the  court, 
or  for  some  matter  touching  the  proceedings  or  process  of  the 
court,  none  of  which  were  stated  ;  or,  if  the  paper  found  in  the 
defendant's  custody  could  have  been  the  object  of  a  summary 
inquiry  (not  having  been  used  or  attempted  so  to  be,  nor  having 
a  proper  stamp),  it  could  only  have  been  in  the  Court  of  Chancery, 
where  the  paper  could  have  been  used,  if  at  all,  and  not  in  the 
Court  of  King's  Bench  ;  wherefore  all  the  proceedings  respecting 

(/)  1  Hawk.  P.  C.  c.  69,  s.  6.     Rex  v.       Hetley,  97.     Gurney's  case,  3  Inst.  166. 
Edwards,  cor.   Adams,  B.,   Shrewsbury       See  Reg.  v,  Newton,  1  C.  &  K.  469,  for 
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Lent  Ass.  1764  ;  and  subsequently  con 
sidered  of  by  the  judges,  MS.     And  see 


a  count  framed  to  meet  such  a  case. 
(m)  1  Hawk.  P.  C.  c.  69,  s.  3.     Bac. 


per  Lawrence,  J.,  in  Rex  v.  Mawbey,  6       Abr.  tit.  Perjury  (A). 
T.    R.   619.     2    Rolle    Abr.  Indictment  (»)  Id.  ibid. 

(E).   pi.   5,    p.    77.     Allen  v,  Westley, 
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Of  Perjury  at  Common  Law.  [BOOK  v. 

it  were  cor  am  non  judice,  and  could  not  be  the  subject  of  an 
indictment  for  perjury.  But  this  objection  was  afterwards  aban- 
doned. (0) 

It  has  been  doubted,  whether  a  false  oath  taken  in  Doctors' 
Commons,  for  the  purpose  of  obtaining  a  marriage  license, 
amounts  to  perjury,  (p)  And  the  same  doubt  was  entertained  in 
a  subsequent  case,  where  the  defendant  was  indicted  for  perjury 
in  an  affidavit  in  Doctors'  Commons,  in  order  to  obtain  a  license 
to  marry  one  C.  Hill,  spinster,  to  which  he  swore  that  he  knew 
no  lawful  impediment,  whereas  in  truth  and  in  fact  he  knew  she 
was  the  wife  of  another  man.  (q)  And  it  has  been  lately  decided 
that  a  false  oath  before  a  surrogate,  taken  in  order  to  procure  a 
marriage  license,  will  not  support  a  prosecution  for  perjury;  and, 
further,  that  if  the  indictment  only  charges  the  taking  the  false 
oath  without  stating  that  it  was  for  the  purpose  of  procuring  a 
license,  or  that  a  license  was  procured  thereby,  the  party  cannot 
be  punished  thereupon  as  for  a  misdemeanor.  The  indictment 
stated  that  the  prisoner,  being  minded  to  procure  a  marriage 
between  himself  and  A.  B.,  went  before  a  surrogate,  and  was 
sworn  to  an  affidavit  in  writing,  that  the  said  A.  B.  had  been 
residing  four  weeks  in  the  parish  of  S.,  whereas  she  had  not,  and 
so  he  had  committed  perjury ;  and  the  indictment  had  all  apt 
allegations  of  an  indictment  for  perjury.  But  a  case  being 
reserved  upon  the  question  whether  on  such  an  affidavit  the  party 
could  be  prosecuted  for  perjury,  and  if  not,  whether  upon  this 
indictment  any  offence  was  charged,  the  judges  were  unanimous 
that  upon  an  oath  before  a  surrogate,  perjury  could  not  be 
assigned  ;  and  that  as  this  indictment  did  not  charge  that  the  de- 
fendant took  the  oath  to  procure  a  license,  or  that  he  did  procure 
one,  no  punishment  could  be  inflicted,  and  he  was  therefore  par- 
doned, (r)  It  appears,  however,  from  this  case,  that  if  the  purpose 
of  such  an  oath  is  to  obtain  a  license,  and  the  license  is  obtained, 
and  marriage  had,  the  party  may  be  indicted  as  for  a  misdemeanor. 
The  nature  of  the  oath  at  present  required  to  be  taken  before  the 
surrogate  is  described  in  the  4  Geo.  4,  c.  76,  s.  14,  and  by  sec. 
23  of  that  statute,  when  a  marriage  has  been  effected  between 
parties  under  age,  contrary  to  the  Act,  by  means  of  a  false  oath 
or  fraud,  certain  proceedings  are  given  by  which  the  guilty 
party  may  be  made  to  forfeit  all  property  accruing  from  the 
marriage. 

The  third  count  of  an  indictment  stated  that  W.  James  was  a 
surrogate  having  authority  to  grant  licenses  for  marriages,  and 
that  the  defendant  applied  to  the  said  W.  James  to  grant  a 
license  for  the  solemnization  of  a  marriage  between  J.  Baker  and 
S.  Fry,  and  that  the  defendant,  unlawfully  intending  to  obtain 


(o)  Rex  v.  Crossley,  7  T.  K.  315. 

(p)  Alexander's  case,  1  Leach,  63. 
The  point  was  submitted  to  the  judges, 
and  several  times  agitated  ;  but  the  re- 
sult was  not  communicated,  as  the  pri- 
soner died  in  Newgate. 

(?)  Woodman's  case,  1  Leach,  64,  note 
(a).  The  point  appears  to  have  been  sub- 
mitted also  in  this  case  to  the  considera- 
tion of  the  twelve  judges  ;  but  their 
opinion  was  not  publicly  communicated. 


In  3  Chit.  Grim.  L.  713,  a  precedent  is 
given  of  an  information  by  the  attorney- 
general  for  a  misdemeanor  in  procuring  a 
marriage  with  a  minor,  by  false  allegations ; 
and  in  the  note  (a),  it  is  said,  '  It  seems 
doubtful  whether  an  indictment  for  per- 
jury could  have  been  supported  in  this 
case  :  but  it  seems  most  probable  that  it 
might.'  And  1  Leach,  63,  is  referred  to. 
(r)  Rex  v.  Forster,  MS.  Baylcy,  J., 
and  R.  &  K.  459. 


CHAP.  L]          Of  Perjury  at  Common  Law. 

such  license  for  the  said  marriage  in  fraud  of  the  4  Geo.  4,  c.  76,  improperly 
for  the  purpose  of  obtaining  such  license,  before  the  said  W.  James,  ( hta»»»g  » 
took  his  corporal  oath  upon  the  Holy  Gospel  of  God,  and  that  the  "nse'^he  is" 
defendant  being  so  sworn  as  aforesaid  before  the  said  W.  James  guilty  of  a 
as  such  surrogate  (he  the  said  W.  James  having  competent  co.mmon \*™ 
authority,  as  such  surrogate,  to  administer  the  said  oath)  did,  for 
the  purpose  of  thereby  obtaining  such  license  for  the  marriage  of 
the  said  J.  Baker  and  S.  Fry,  falsely,  corruptly,  &c.,  swear,  &c., 
that  the  name  of  him,  the  defendant,  was  J.  Baker,  and  that  he 
was  one  of  the  parties  for  whose  marriage  a  license  was  then 
applied  for,  and  that  he  was  a  yeoman  and  widower,  and  that  the 
said  S.  Fry  had  had  her  usual  place  of  abode  within  the  parish  of 
W.  in  the  county  of  S.  for  the  space  of  fifteen  days  then  last  past. 
The  count  then  negatived  the  matter  sworn  in  the  usual  manner. 
By  means  of  which  false  oath  the  defendant  did  then  obtain  from 
the  said  W.  James,  so  being  such  surrogate,  a  license  for  the 
solemnization  of  a  marriage  between  the  said  J.  Baker  and 
S.  Fry.  The  prisoner  having  been  convicted,  upon  a  case  re- 
served, it  was  contended  that  this  count  charged  no  offence.  That 
a  surrogate  had  no  authority  to  administer  an  oath,  and  at  all 
events  not  this  oath,  to  the  defendant.  That  the  count  did  not 
aver  that  a  written  license  was  obtained,  or  the  marriage  celebrated 
by  means  of  such  license.  But  it  was  held  that  the  count  charged 
a  misdemeanor.  It  distinctly  averred  that  the  prisoner  swore 
falsely  as  to  S.  Fry ;  and  any  one  material  fact  falsely  sworn  to  is 
sufficient  to  support  the  charge.  Then  the  only  question  was  as 
to  the  surrogate's  power  to  administer  the  oath ;  not  such  an  oath 
as  will  support  an  indictment  for  perjury,  but  as  will  make  a 
party  guilty  of  a  misdemeanor.  By  the  canon  law  the  surrogate 
had  such  power,  and  the  4  Geo.  4,  c.  76,  seems  to  assume  that 
power.  To  make  a  false  oath  in  order  to  procure  a  marriage 
license  from  an  officer  empowered  to  grant  such  license  is  a 
misdemeanor ;  because  it  is  a  step  towards  the  accomplishment  of 
a  misdemeanor.  The  actual  celebration  of  the  marriage  is  imma- 
terial. Anything  essentially  connected  with  marriage  is  a  matter 
of  public  concern,  and  therefore  may  involve  criminal  conse- 
quences, (s) 

In  a  recent  case  the  question  whether  a  father  of  an  illegi-  Father  of  an 
timate  child  was  included  in  the  4  Geo.  4,  c.  76,  s.  16,  was  raised 
on  an  indictment  against  the  prisoner  for  falsely  swearing  before 
a  surrogate  that  the  father  had  given  his  consent  to  the  marriage 
of  his  daughter,  but  not  decided,  (f) 

(*)  Reg.  v.  Chapman,  I  Den.  C.  C.  432.  of  a  variance.  The  indictment  alleged  that 
2  C.  &  K.  846.  There  was  a  count  the  prisoner,  intending  to  procure  a  mar- 
charging  the  offence  as  perjury,  but  the  riage  to  be  solemnized  between  himself 
judges  pronounced  no  opinion  upon  the  and  E.  A.  E.,  she  being  under  the  age  of 
question  whether  the  offence  was  perjury  twenty-one  years,  without  the  consent  of 
or  not.  Where  one  had  stolen  away  a  the  natural  and  lawful  father  of  the  said 
man's  daughter,  and  went  before  a  justice  E.  A.  E.,  to  wit,  without  the  consent  of 
of  the  peace,  and  swore  that  he  had  the  G.  E.,  he  being  the  person  whose  consent 
father's  consent,  in  order  to  get  a  license  was  by  law  required  before  the  license 
to  marry  her,  he  was  indicted  and  con-  was  granted,  falsely  swore  that  G.  E., 
victed.  Anonymous  cited  by  the  C.  J.  the  natural  and  lawful  father  of  the  said 
of  the  K.  B.  1  Ventr.  370.  minor,  was  consenting.  The  affidavit 
(0  Reg.  v.  Fairlie,  9  Cox  C.  C.  209.  sworn  by  the  prisoner  contained  the 
The  defendant  was  acquitted  on  the  ground  statement  set  out  in  the  indictment ;  but 
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Whilst  a  suit  was  abated  by  the  death  of  a  co-plaintiff,  unless 
the  death  were  suggested  according  to  the  8  &  9  Will.  3,  c.  11, 
s.  6,  it  was  ruled  that  if  a  co-plaintiff  died,  after  issue  joined,  a 
trial  without  such  suggestion  on  the  record,  was  extra-judicial.,  and 
that  no  perjury  could  be  assigned  upon  any  false  evidence  given 
at  such  trial,  (u) 

The  oath  must  be  taken  before  a  competent  jurisdiction,  that 
is,  before  some  person  or  persons  lawfully  authorized  to  administer 
it.  So  that  a  false  oath  taken  in  a  court  of  requests,  in  a  matter 
concerning  lands,  has  been  holden  not  to  be  indictable,  that  court 
having  no  jurisdiction  in  such  cases,  (v)  And  it  seems  clear, 
that"  no  oath  whatsoever  taken  before  persons  acting  merely  in  a 
private  capacity,  or  before  those  who  take  upon  them  to  administer 
oaths  of  a  public  nature,  without  legal  authority  for  their  so 
doing,  or  before  those  who  are  legally  authorized  to  administer 
some  kinds  of  oaths,  but  not  those  which  happen  to  be  taken 
before  them,  or  even  before  those  who  take  upon  them  to  adminis- 
ter justice  by  virtue  of  an  authority  seemingly  colourable,  but  in 
truth  unwarrantable  and  merely  void,  can  ever  amount  to  per- 
juries in  the  eye  of  the  law,  because  they  are  of  no  manner  of 
force,  but  are  altogether  idle,  (w)  But  a  false  oath  taken  before 
commissioners,  whose  commission  at  the  time  is  in  strictness 
determined  by  the  demise  of  the  King,  is  perjury,  if  taken  before 
such  time  as  the  commissioners  had  notice  of  the  demise ;  for  it 
would  be  of  the  utmost  ill  consequence  in  such  case  to  make  their 
proceedings  wholly  void.  (#) 

Where  after  a  writ  had  issued,  but  before  the  appearance  of  the 
defendant,  a  commission  was  issued  to  examine  a  witness  on  behalf 
of  the  plaintiff,  and  a  rule  had  been  obtained  to  rescind  the  order 
for  the  commission,  it  was  urged  in  support  of  the  rule  that  for  a 
commission  to  go  the  proceedings  should  be  in  such  a  state  that 
perjury  could  be  assigned  on  the  depositions  ;  and  that  could  not 
be  without  an  issue  joined,  to  which  the  matter  sworn  would  be 
material.  Lord  Campbell,  C.  J.,  (  The  question,  on  indictment  for 
perjury,  would  be  whether  the  evidence  was  material  at  the  time 
of  the  trial  ? '  and  the  court  held  that  the  commission  was 
properly  issued  ;  and  Lord  Campbell,  C.  J.,  said,  '  I  do  not  admit 
that,  on  a  deposition  taken  as  now  proposed,  perjury  could  not  be 
assigned ;  with  proper  averments  I  think  it  might.' 

it  appeared  that  the  girl  was  the  illegiti- 
mate daughter  of  G.  E.,  who  had  not 
given  his  consent  to  her  marriage.  The 
Recorder  held  that,  as  the  indictment  had 
described  G.  E.  as  the  natural  and  lawful 
father,  and  the  evidence  showed  that 
E.  A.  E.  had  no  natural  and  lawful 
father,  the  prisoner  must  be  acquitted. 

(u)  Rex  v.  Cohen,  1  Stark.  R.  511. 
See  now  the  15  &  16  Viet.  c.  76,  s.  135. 

(v)  Buxton  v.  Gouch,  3  Salk.  269. 

(u?)  1  Hawk.  P.  C.  c.  69,  s.  4,  and  the 
authorities  there  cited ;  and  4  Black. 
Com.  137,  where  it  is  said,  '  it  is  much  to 
be  questioned  how  far  any  magistrate  is 
justifiable  in  taking  a  voluntary  affidavit 
in  any  extra-judicial  matter,  as  is  now 
too  frequent  upon  every  petty  occasion, 
since  it  is  more  than  possible  that  by  such 


idle  oaths  a  man  may  frequently  in  foro 
conscientice  incur  the  guilt,  and  at  the 
same  time  evade  the  temporal  penalties 
of  perjury.'  See  the  5  &  6  Will.  4,  c. 
62,  s.  13,  post,  p.  33. 

(x)  1  Hawk.  P.  C.  c.  69,  s.  4.  Bac. 
Ab.  tit.  Perjury  (A). 

(#)  Finney  v.  Beesley,  17  Q.  B.  86.  It  is 
submitted  with  much  confidence  that  the 
question,  on  a  trial  for  perjury,  would  be 
whether  the  evidence  was  material  at  the 
time  when  it  was  given,  and  that  its  ma- 
teriality could  in  no  respect  depend  on 
anything  which  occurred  afterwards  ;  and 
it  is  at  least  doubtful  whether  any  step  in 
the  cause  after  the  examination  would  be 
admissible  in  evidence.  Every  authority 
supports  this  view. 
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A  master   extraordinary  in   chancery   has   no   authority,   by  A  master  ex- 
virtue  of  his  commission,  to  administer  an  oath  in  matters  in  the  ^ordinary  in 
court  of  admiralty,  and  therefore  an  indictment  for  perjury  cannot  no  authority* 
be  supported  on  an  oath  so  administered,  (z)     But  any  person  to  administer 
making  such  an  affidavit,  with  a  view  to  its  being  received  by  the  an  oath  !n 
court  of  admiralty,  knowing  at  the  same  time  that  it  was  false,  court  Of  a(j. 
would  be  guilty  of  a  misdemeanor  at  common  law.  (a)  miralty. 

An  indictment  for  perjury  committed   before   the   Insolvent  Jurisdiction  of 
Court  alleged  that  notice  of  the  insolvent's  petition  was  inserted  the  Insolvent 
in  the   London   Gazette,   and  thereby  a  public  sitting  was  ap-  court  after 
pointed  for  the  first  examination  of  the  insolvent,  and  that  that  the  filing  of  a 
sitting  was  adjourned.     No  evidence  was  given  in  support  of  Petltlon- 
these  allegations,  although  the  perjury  was  alleged  to  have  been 
committed  on  the  day  to  which  the  sitting  was  adjourned ;   the 
filing  of  the  insolvent's  petition,  however,  was  proved ;  and,  upon 
a  case  reserved,  it  was  held  that  upon  the  filing  of  the  petition  the 
court  had  jurisdiction  to  institute  the  examination  upon  which 
the  prisoner  swore  falsely ;   and  as  the  Insolvent  Debtors  Court  is 
a  court  of  record,  it  must  be  presumed  that  its  sittings  in  a  matter 
within  its  jurisdiction  were  lawfully  and  rightfully  holden ;  and  as 
the  indictment  contained  the  general  allegation  that  the  court  had 
competent  power  to  administer  the  oath  to  the  prisoner,  that  was 
sufficient  under  the  14  &  15  Yict.  c.  100,  s.  20,  and  the  allega- 
tions, of  which  no  proof  was  given,  might  be  rejected  as  sur- 
plusage, (b) 

Where  an  affidavit  of  debt  was  sworn  under  the  1  &  2  Yict.  Authority  to 

c.  110,  s.  8,  with  a  view  to  make  a  trader  a  bankrupt,  unless  he  !?k® /V^ 
.,  .         0  .  .    .      .  .          /  .  davit  of  debt 

paid  or  gave  security,  ore.,  perjury  might  be  assigned  upon  it,  not-  to  make  a 

withstanding  the  alterations  introduced  by  the  5  &  6  Viet.  c.  122,  trader  a  bank- 

as  to  this  mode  of  proceeding  against  a  trader ;  and  such  an  affidavit  ruPt< 
fell  within  the  5  &  6  Viet.  c.   122,  s.  67,  and  therefore  might 
be  sworn  before  a  registrar  or  deputy  registrar  of  the  court  of 
bankruptcy,  (c) 

Where  an  unmarried  woman  obtained  judgment  in  a  county  A  judge  of 

court  against  the  prisoner,  and  obtained  a  judgment  summons  tne  Condon 

against  him  under  the  City  of  London  Small  Debts  Act,  15  &  16  has  no  juris- 

Vict.  c.  77,  and  on  the  hearing  of  the  summons  it  appeared  that  diction  where 

the  woman  had  married  after  she  had  recovered  judgment  in  the  a  S1"gle  w°- 

. !        .    T  p    j  i       T        i  i.   man  nas  re- 

county  court,  and   thereupon  the  judge  01   the  London   court  covered  judg- 

amended  the  summons  by  adding  the  name  of  the  husband,  and  ment,  and  then 
the  prisoner  was  charged  with  perjury  in  his  examination  before  "^T^'h0 
the  judge  of  the  London  court  after  the  said  amendment ;  it  was  band's  name, 
held  that  the  judge  had  no  power  to  make  the  amendment,  and 
consequently  the  false  swearing  was  in  a  cause  which  had  no 
existence  and  cor  am  nonjudice.  (cT) 

The  prisoner  was  tried  for  perjury  committed  before  an  arbi-  An  arbitrator 
trator  on  an  arbitration  directed  by  order  of  the  judge  of  a  county  g^'o'vict 
court,  with  the  assent  of  the  parties,  pursuant  to  the  9  &  10  Viet.  Ct  95?  s.  77^" 
c.  95,  s.  77.     The  oath  was  administered  in  the  usual  form  by  the  County 
the  arbitrator  appointed.     It  was  objected  that  the  arbitrator  had  £ °,urt  Act» 

•IT  1          /~1  /I  A  1  *  na(*  n°  aU~ 

no  power,  either  under  the  County  Court  Act,  or  otherwise,  to  thority  to  ad- 

(z)  Reg.  v.  Stone,  Dears.  C.  C.  251.  (6)  Reg.  v.  Westley,  Bell  C.  C.  193. 

(a)  Per  Pollock,  C.  B.,  and  Parke,  B.,          (c)  Reg.  v.  Dunn,  12  Q.  B.  1026. 
ibid.  (d)  Reg.  v.  Pearce,  3  B.  &  S.  531. 
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administer  the  oath,  and  that  neither  by  that  Act  or  otherwise  was 
a  party  sworn  and  giving  evidence  on  such  arbitration  liable  to  the 
pains  of  perjury.  The  prisoner  was  found  guilty ;  but,  upon  a 
case  reserved,  the  conviction  was  held  wrong.  The  arbitrator 
clearly  had  no  authority  to  administer  an  oath,  unless  it  was  given 
to  him  impliedly  by  the  9  &  10  Viet.  c.  95,  s.  77  ;  but  that  section 
only  enables  the  judge  to  refer  matters  to  arbitration ;  it  gives  no 
power  to  the  arbitrator  other  than  those  that  an  arbitrator  had 
before  the  passing  of  the  3  &  4  Will.  4,  c.  42.  And  at  that  time 
no  one  had  authority  to  administer  an  oath,  unless  it  were  given 
to  him  by  express  statute,  or  he  was  sitting  judicially  according 
to  the  course  of  the  common  law.  (e) 

A  person  may  be  indicted  for  perjury  who  gives  false  evi- 
dence before  a  grand  jury  when  examined  as  a  witness  before 
them  upon  a  bill  of  indictment,  and  any  person,  not  being  a  grand 
juryman,  who  hears  the  evidence  given  before  the  grand  jury,  is 
competent  to  prove  the  evidence  so  given,  (y) 

The  rule  of  law  is  that,  unless  a  statute  requires  it,  an  informa- 
tion before  a  magistrate  need  not  be  on  oath  or  even  in  writing.  (^) 
Where  therefore  an  information,  but  not  on  oath,  was  laid  before 
a  justice  against  a  person  for  wilful  damage  to  a  carriage,  and  the 
prisoner  was  indicted  for  perjury  committed  on  the  hearing  of  that 
information,  it  was  objected  that  by  the  7  &  8  Geo.  4,  c.  30, 
s.  30,  (A)  the  information  ought  to  have  been  on  oath  ;  but  it  was 
held  that  that  section  did  not  render  an  oath  necessary  in  all 
cases,  but  was  a  cumulative  provision  in  order  to  compel  the 
appearance  of  the  party  charged,  or  to  hear  the  case  ex  parte  if  he 
did  not  appear,  and  therefore  the  justices  had  jurisdiction,  (z) 

Under  the  7  &  8  Viet.  c.  101,  s.  2,  an  application  for  an  order 
in  bastardy  is  to  be  made  to  the  justices  acting  for  the  petty  sessional 
division  in  which  the  mother  '  may  reside ; '  and  they  have  no 
jurisdiction  to  entertain  such  an  application,  unless  she  does  reside 
within  their  division,  and  consequently,  if  she  do  not  so  reside, 
perjury  cannot  be  committed  on  such  an  application.  (J) 

Upon  an  indictment  for  perjury  alleged  to  have  been  committed 
by  the  prisoner  upon  the  hearing  of  an  application  by  Martha  Hum- 
phreys for  an  order  upon  him  for  the  maintenance  of  her  bastard 
child,  it  appeared  that  the  summons  was  issued  by  a  magistrate  on 
the  personal  application  of  M.  Humphreys,  who  stated,  but  not 


(e)  Reg.  v.  Hallett,  2  Den.  C.  C.  237, 
Spr.  Ass.  1851.  The  prisoner  was  the  de- 
fendant in  the  suit  in  the  county  court,  but 
it  was  held  that  that  did  not  affect  the 
question.  But  see  the  14  &  15  Viet.  c. 
99,  s.  16,  passed  in  August,  1851, ante,  p.  3. 

(/)  Reg.  v.  Hughes,  1  C.  &  K.  519, 
Tindal,  C.  J.  See  post,  p.  [912],  as  to 
whether  a  grand  juryman  can  give  evi- 
dence of  what  passes  in  the  grand-jury 
room. 

(g)  Per  Parke,  B.,  Reg.  v.  Millard, 
Dears.  C.  C.  166. 

(h)  The  24  &  25  Viet.  c.  97,  s.  62,  re- 
enacts  sec.  30  of  the  former  Act.  See  the 
clause  in  the  appendix. 

(i)  Reg.  v.  Millard,  Dears.  C.  C.  166. 

(j)  Reg.  v.  Hughes,  D.  &B.  C.  C.  188. 
In  this  case  the  mother  was  delivered  in 


March,  and  resided  with  her  parents  till 
November.  She  then  went  and  lodged  at 
D.  in  another  petty  sessional  division  for 
three  weeks,  and  then  applied  to  the  jus- 
tices of  that  division.  Her  lodging  there 
was  not  for  any  improper  or  fraudulent 
purpose,  but  because  the  justices  met  in 
the  town,  and  it  was  more  convenient  for 
her  than  to  go  a  distance  from  her  pa- 
rents' house  to  the  justices'  meeting  of 
the  division  in  which  her  parents  resided. 
After  the  order  she  went  into  service 
without  returning  home.  The  jury  found 
that  she  had  no  other  home  than  D.,  and 
that  she  was  residing  at  D.,  if  in  point 
of  law  she  could  under  the  circumstances 
be  considered  to  be  so.  It  was  held  that 
the  justices  had  jurisdiction  to  make  the 
order,  as  her  residence  \vas  at  D. 
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on  oath,  that  she  had  been  delivered  of  a  bastard  child  more  than  the  justices, 
twelve  months  previous,  and  that  money  had  been  paid  by  the  and  they  I)ear 
prisoner  for  its  maintenance  within  twelve  months  of  its  birth.   oma*wobl-th" 
The  summons  alleged  that  the  prisoner  had  '  paid  money  for  its  jection  on  his 
maintenance  within  twelve   months  after  its  birth,'    instead  of  Part'  a»y 
stating   that   proof  thereof  had  been  made.     The  prisoner   ap-  summons  or 
peared  personally  in  answer  thereto.     He  was  also  assisted  by  an  in  the  mode 
attorney.     No  objection  was  made  to  any  of  the  proceedings  on  ?f  issuing  it, 
which  the  summons  was  founded,  and  the  case  was  gone  into  on  1S  walved- 
the    merits  before    the   stipendiary   magistrate,    who   examined 
M.  Humphreys  in  support  of  the  application,  who  proved  the 
payment  of  money  as  alleged,  and  the  prisoner  in  answer  thereto, 
who  swore  he  had  never  paid  her  any  money.     It  was  objected 
that,  as  there  had  been  no  proof  on  oath  of  money  having  been 
paid  for  the  maintenance  of  the  child  within  twelve  months  from 
its  birth  before  the  summons  was  issued,  the  magistrate  had  no 
jurisdiction  to  hear  the  case ;  but,  upon  a  case  reserved,  it  was 
held  that  the  prisoner  had  waived  the  objection.     The  proceeding 
against  the  putative  father  is  not  a  proceeding  in  pcenam  to  punish 
for  a  crime,  but  merely  to  impose  a  pecuniary  obligation,  and  the 
summons  is  mere  process  to  bring  the  defendant  into  court  in  a 
civil  suit.     According  to  strict  regularity,  before  the  summons 
issued  there  ought  to  have  been  evidence  on  oath  of  the  payment 
of  the   money,  although  it    is  not   expressly  required   by   the 
statute  to  be  on  oath,  as  in  the  case  where  the  complaint  is  made 
before  the  birth  of  the  child.    Further,  it  would  have  been  proper 
that  the  summons  should  have  been  in  the  form  given  by  the 
statute  ;  but  supposing  that,  if  the  prisoner  had  not  appeared,  the 
petty  sessions  could  not  have  lawfully  proceeded  to  hear  evidence 
of  the  paternity ;  or  that,  if  he  had  appeared,  and  objected  to  the 
regularity  of  the  summons,  the  objection  ought  to  have  prevailed ; 
yet  when  he  actually  appeared,  and,  instead  of  objecting  to  the 
regularity  of  the  summons,  asked  the  court  to  give  judgment  in 
his  favour  on  the  merits,  and  tendered  evidence  to  absolve  himself 
from  liability,  he  waived  any  irregularity  there  might  be  in  the 
process,  and  when  he  had  thus  submitted  himself  to  the  jurisdic- 
tion of  the  court,  the  court  had  jurisdiction  to  hear  and  decide 
the  case,  (k) 

So  where  the  prisoner  was  indicted  for  perjury  committed  on  Even  where 
the  hearing  of  an  application  for  an  order  in  bastardy  upon  the  [J6  Jury  foun(1 

5  ,  i-      A-  .    i         i       ,1  •  A     v.  that  no  money 

prisoner,  and  no  objection  was  taken  by  the  prisoner  on  the  hear-  had  been  paid 
ing  of  the  summons,  which  was  in  the  form  given  by  the  8  &  9  within  twelve 
Viet.  c.  10,  and  alleged  that  the  mother  had  given  proof  before  52.*£pffha 

.      J3         r  ,  i  n  f       ,0,  birth,  it  was 

the  summoning  justice  of  the  payment  01  money  lor  the  mam-  held  that  the 

tenance  of  the  child  within  twelve  months  after  the  birth,  which  justices  had 
took  place  more  than  a  year  before,  but  no  such  proof  had  in  Jlinsdictl°n  to 

*/  f  ^JT  proceed   the 

fact  been  given  before  the  summoning  justice,  the  justices  made  father  having 
the  order.     The  perjury  was  assigned  on  the  following  statements  made  no 

of  the  prisoner  on  oath :  '  I  never  had  connexion  with  the  com-  jtyection  on 
,   .  T  ,  .  ,  /•     ,1  •  T  the  hearing, 

plamant.     I  have  never  given  her  a  larthmg.     1  was  not  present 

at  Mrs.  Griffiths'  when  Mrs.  Lewis  says  I  gave  her  money.'  And 
the  jury  found  these  assignments  against  the  prisoner ;  but  also 

(K)  Ke>r.  v.  Berry,  Bell  C.C.  46,  Martin,  B.,  dissentiente.     See  Reg.  v.  Wiltshire, 
12  Ad.  &  E.  793. 
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found  that  he  had  not  within  twelve  months  next  after  the  birth 
of  the  child  paid  any  money  for  its  maintenance.  Upon  a  case 
reserved,  it  was  held  that  this  case  was  governed  by  the  principle 
of  the  preceding  case.  The  summons  here  is  in  the  form  pointed 
out  by  the  statute,  and  no  defect  is  apparent  on  the  face  of 
the  proceedings.  No  defence  was  made  on  the  ground  that  no 
proof  had  been  given  before  the  summons  issued  that-any  money 
had  been  paid  within  twelve  months  after  the  birth,  and  it  was 
the  duty  of  the  justices  in  petty  sessions  to  proceed.  (I) 

Upon  an  indictment  for  perjury  it  appeared  that  the  perjury  had 
been  committed  upon  the  hearing  of  a  second  application  for  a 
bastardy  order,  a  former  application  having  been  heard  by  the 
magistrates  and  dismissed  upon  the  merits.  It  was  contended  that 
the  magistrates  were  functi  officio  after  the  first  application  had 
been  dismissed  on  the  merits,  and  had  no  jurisdiction  to  entertain 
the  second  application.  But,  upon  a  case  reserved  after  conviction, 
the  judges  were  unanimously  of  opinion  that  the  magistrates  had 
jurisdiction  to  hear  the  second  application  and  administer  an  oath. 
The  Court  of  Queen's  Bench  had  decided  that  one  inquiry  on  the 
merits  did  not  make  the  matter  a  res  judicata ;  but  even  if  the 
previous  dismissal  were  a  defence,  still  the  magistrates  on  the 
second  application  had  jurisdiction  to  hear  the  application  and 
administer  an  oath,  (m) 

An  indictment  alleged  that  T.  Home  was  duly  licensed  to  keep 
a  beer-house,  and  that  an  information  had  been  laid  against  him 
for  that  he,  being  duly  licensed  to  keep  a  beer-house,  had  it  open 
unlawfully  on  the  morning  of  Sunday,  the  6th  of  February,  1853, 
and  charged  the  defendant  with  falsely  swearing  that  he  had  not 
been  supplied  with  beer  in  the  house  on  that  morning.  Home's 
license  was  for  a  year,  commencing  on  the  llth  of  May,  1853; 
but  Home  was  keeping  the  beer-house  on  the  6th  of  February 
previously.  It  was  objected  that  the  averment  that  Home  was 
duly  licensed  on  the  6th  of  February  was  not  proved,  and  that 
if  he  was  not  so  licensed  the  justices  had  no  jurisdiction  to  hear 
the  information.  But  Crompton,  J.,  held  that  the  justices  had 
jurisdiction  generally  over  the  subject  of  keeping  houses  for  the 
sale  of  beer  and  other  liquors  open  on  Sunday ;  and  that  as,  in 
order  to  establish  an  offence,  it  was  not  necessary  to  prove  that 
the  keeper  of  the  house  was  licensed,  what  was  sworn  on  the 
subject  of  Home's  keeping  the  house  open  brought  the  case 
within  the  jurisdiction  of  the  justices,  even  if  it  turned  out  that 
he  was  not  licensed  at  the  time,  (n) 

The  11  &  12  Viet.  c.  49",  is  not  repealed  by  the  18  &  19  Viet, 
c.  118,  and  therefore  perjury  may  be  committed  on  the  hearing  of 
an  information  under  the  former  Act  for  keeping  open  an  inn  for 
the  sale  of  beer  therein  to  persons  not  being  travellers,  contrary  to 
the  provisions  of  the  former  Act.  (0) 


(f)  Reg.  v.  Simmons,  Bell  C.  C.  168.  Tt 
is  not  stated  whether  proof  of  the  pay- 
ment had  been  made  on  the  hearing  of 
the  summons ;  but  what  the  prisoner 
swore  leads  necessarily  to  the  inference 
that  such  proof  had  then  been  given,  and 
the  justices  may  have  believed  the  evi- 
dence, though  the  jury  for  some  reason 
or  other  may  not  have  been  convinced 


that  the  payment  was  made. 

(m)  Reg.  v.  Cooke,  2  Den.  C.  C.  R,  462. 
See  Reg.  v.  Br^by,  1  Den.  C.  C.  416. 
Ante,  vol.  1,  p.  574. 

(n)  Reg.  v.  Kirton,  6  Cox  C.  C.  393. 
Crompton,  J.,  refused  to  reserve  the 
point. 

(o)  Reg.  v.  Senior,  L.  &  C.  401. 


" 
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The  6  &  7  Will.  4,  c.  65,  s.  9,  renders  it  necessary  that  an  infor-  information 
mation  under  the  1  Will.  4,  c.  32,  the  Game  Act,  should  be  veri-  «nder  the 
fied  on  the  oath  of  a  credible  witness  before  any  proceeding  is  nc 
taken  upon  it  for  summoning  the  party  accused  or  compelling  his  verified! 
appearance,  and  if  this  course  has  not  been  adopted,  the  justices 
have    no  jurisdiction  to   hear  the   case ;    and,  consequently,  a 
person  giving  false  evidence  on  such  an  occasion  is  not  guilty  of 
perjury.  (/?) 

The  oath  must  be  material  to  the  question  depending  :  for  if  it      [eoo] 
be  wholly  foreign  from  the  purpose,  or  altogether  immaterial,  and  Tne  oath 
neither  in  any  way  pertinent  to  the  matter  in  question,  nor  tend-  JJ^  t®  JJ* 
ing  to  aggravate  or  extenuate  the  damages,  nor  likely  to  induce  question  de- 
the  jury  to  give  the  readier  credit  to  the  substantial  part  of  the  pending, 
evidence,  it  cannot  amount  to  perjury,  because  it  is  wholly  idle 
and  insignificant ;  as,  where  a  witness  introduces  his  evidence, 
with  an  impertinent  preamble  of  a   story  concerning   previous 
facts,  not  at  all  relating  to  what  is  material,  and  is  guilty  of  a 
falsity  as  to  such  facts.  (<?)     And  it  appears  to  have  been  deter- 
mined, that  where  a  witness,  being  asked  by  a  judge  whether  A. 
brought  a  certain  number  of  sheep  from  one  town  to  another 
all  together,  answered,  that  he  did  so,  whereas  in  truth  A.  did  not 
bring  them  all  together,  but  part  at  one  time  and  part  at  another ; 
yet  such  witness  was  not  guilty  of  perjury,  because  the  substance 
of  the  question  was,  whether  A.  did  bring  them  at  all  or  not,  and 
the  manner  of  bringing  them  was  only  a  circumstance.    And  that, 
upon  the  same  ground,  where  a  witness,  being  asked  whether  a 
particular  sum  of  money  were  paid  for  two  things  in  controversy 
between  the  parties,  answered  that  it  was,  whereas,  in  truth, 
it  was  paid  only  for  one  of  them  by  agreement,  such  witness 
ought  not  to  be  punished  for  perjury ;  because,  as  the  case  was,  it 
was  not  material  whether  the  sum  were  paid  for  one  or  both.  And 
it  is  also  said  to  have  been  resolved,  that  a  witness  who  swore  that 
a  man  drew  his  dagger,  and  beat  and  wounded  J.  S.,  whereas  in 
truth  he  beat  him  with  a  staff,  was  not  guilty  of  perjury,  because 
the  beating  only  was  material,  (r) 

But  upon  these  decisions  it  is  remarked,  that  perhaps  in  all  these 
cases  it  ought  to  be  intended,  that  the  question  was  put  in  such 
a  manner,  that  the  witness  might  reasonably  apprehend  that  the 
sole  design  of  putting  it  was  to  be  informed  of  the  substantial 
part  of  it,  which  might  induce  him  through  inadvertency  to  take 
no  notice  of  the  circumstantial  part,  and  give  a  general  answer  to 
the  substantial ;  for  otherwise,  if  it  appear  plainly  that  the  scope 
of  the  question  was  to  sift  him  as  to  his  knowledge  of  the  sub- 
stance, by  examining  him  strictly  concerning  the  circumstances, 
and  he  gave  a  particular  and  distinct  account  of  the  circumstances 
which  afterwards  appears  to  be  false;  surely  he  cannot  but  be 
guilty  of  perjury,  inasmuch  as  nothing  can  be  more  apt  to  incline 
a  jury  to  give  credit  to  the  substantial  part  of  a  man's  evidence, 

(p)  Reg.  v.  Sco'ton,  5Q.B.  493.  The  in-  not  show  that  W.  A.  swore  to  the  charge 

formation  in  this  case,  after  alleging  that  contained  in  the  previous  part.    ' 

O.  M.  informed  the  justices  of  a  trespass  (<?)  Rex  v.  Griepe,  1  Lord  Raym.  256. 

in  pursuit  of  game,  proceeded,  '  and  the  Bac.  Ab.  tit.  Perjury  (A), 

said  information  having  been  also  verified  (r)  2  Roll.  41,  42,  369.     Hetl.  97.     1 

upon  the  oath  of  W.  A.,  another  credible  Hawk.  P.  C.  c.  €9,  s.  8. 
witness,'  &c.  ;  but  it  was  held  that  it  did 
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If  it  is  cir- 
cumstantially 
material,  it  is 
sufficient. 


[601] 


It  need  not  be 
sufficient  to 
prove  the 
point  in  ques- 
tion. 


Whatever 
affects  the 
credit  of  a 
witness  on 
cross-exami- 
nation is 
material.     If, 
therefore,  a 
witness  swears 
on  cross-exa- 
mination to 
the  date  of  a 
receipt,  it  is 
material,  if  his 
credit  would 
be  affected  by 
the  fact  of  that 
date  being 
false. 
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than  his  appearing  to  have  an  exact  and  particular  knowledge  of 
all  the  circumstances  relating  to  it.  (s)  And  it  is  spoken  of  as 
a  reasonable  opinion,  that  a  witness  may  be  guilty  of  perjury  in 
respect  of  a  false  oath  concerning  a  mere  circumstance,  if  such 
oath*  have  a  plain  tendency  to  corroborate  the  more  material  part 
of  the  evidence ;  as  if,  in  trespass  for  spoiling  the  plaintiff's  close 
with  the  defendant's  sheep,  a  witness  swears  that  he  saw  such  a 
number  of  the  defendant's  sheep  in  the  close ;  and  being  asked 
how  he  knew  them  to  be  the  defendant's,  swears  that  he  knew 
them  by  such  a  mark,  which  he  knew  to  be  the  defendant's  mark, 
whereas,  in  truth,  the  defendant  never  used  any  such  mark,  (t) 
And  it  appears  to  have  been  holden  not  to  be  necessary  that  it 
should  be  shown  to  what  degree  the  point  in  which  a  man  is  per- 
jured was  material  to  the  issue,  and  that  it  will  be  sufficient  if  the 
point  were  circumstantially  material,  (w)  And  still  less  is  it 
necessary  that  the  evidence  be  sufficient  for  the  plaintiff  to  recover 
upon,  since  evidence  may  be  very  material,  and  yet  not  full 
enough  to  prove  directly  the  point  in  question,  (v)  Where  A.  ad- 
vanced money  to  B.  on  two  distinct  mortgages,  upon  one  of  which 
the  security  was  insufficient,  and  B.  assigned  the  equity  of 
redemption  in  both  to  C.,  who  assigned  the  insufficient  estate  to 
an  insolvent,  and  filed  a  bill  against  A.  to  redeem  the  other,  to 
which  bill  A.  put  in  his  answer,  and  therein  denied  having  had 
notice  of  the  assignment  to  the  insolvent ;  it  was  holden  that 
the  notice  was  a  material  fact  upon  which  perjury  might  be 
assigned,  (w) 

An  indictment  for  perjury  committed  before  commissioners  of 
taxes  on  an  appeal  of  W.  Hewatt  against  a  surcharge  for  a  grey- 
hound used  by  him  on  the  24th  of  November,  averred  that  it  was 
a  material  question  whether  a  certain  receipt  produced  by  the 
prisoner  on  the  hearing  of  the  appeal  was  given  to  him  before 
the  12th  of  September  then  last  past,  and  that  the  prisoner  falsely 
swore  that  the  receipt  was  given  to  him  before  the  said  12th  day 
of  September.  At  the  commissioners'  meeting,  evidence  was 
given  that  Hewatt  and  the  prisoner  were  coursing,  on  the  24th  of 
November,  with  two  greyhounds,  one  of  which  had  been  Hewatt's, 
who  had  no  certificate.  Hewatt,  in  support  of  his  appeal  against 
a  surcharge  for  this  dog,  said  that  the  dog  had  been  sold  to  the 
prisoner  long  before,  and  called  the  prisoner  as  a  witness.  The 
prisoner  swore  that  he  bought  the  dog  on  the  6th  of  September, 
and  produced  a  receipt  for  the  purchase  money  bearing  that  date. 
The  surveyor  asked  him  whether  the  receipt  was  given  at  the 
time  of  the  sale,  and  he  said  it  was  not,  but  a  few  days  after.  On 
being  pressed,  he  said  it  was  given  him  before  the  12th  of  Sep- 
tember. The  surveyor  pointed  out  to  him  that  the  receipt  bore 
date  the  18th  of  November,  so  that  the  prisoner  must  be  mis- 
taken ;  but  the  prisoner  persisted,  and  swore  positively  that  it 
was  given  him  before  the  12th  of  September.  Officers  from  the 
Stamps  proved  that  the  paper,  on  which  the  receipt  was  written, 
was  stamped  on  the  18th  of  November,  and  could  not  have  been 
issued  from  the  Stamp  Office  before  that  day.  It  was  objected 

(*)  1  Hawk.  P.  C.  c.  69,  s.  8.  (M)  Kex  v.  Griepe,  1  Ld.  Raym.  256. 

(t)  Bac.  Ab.  tit.  Perjury  (A).  1  (w)  Reg.  v.  Rhodes,  2  Ld.  Raym.  886. 

Hawk.  P.  C.  c.  69,  s.  8.  See  Reg.  v.  (w)  Rex  v.  Pepys,  Peakc,  N.  P.  R.  138, 
Gardiner,  post,  p.  57,  et  seq.  Lord  Kenyon,  C.  J. 
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that  the  materiality  of  the  question  as  stated  in  the  indictment 
had  not  been  shown :  that  the  material  question  was,  whether  the 
dog  was  the  prisoner's  or  Hewatt's  on  the  24th  of  November,  the 
day  of  the  coursing.  It  had  not  been  disproved  that  there  had 
been  a  sale  of  the  dog  on  the  6th  of  September ;  and,  if  there 
was,  the  time  of  giving  the  receipt,  or  even  the  fact  of  any  receipt 
having  been  given,  was  immaterial.  The  objection  was  over- 
ruled, and  on  its  being  repeated  on  a  case  reserved,  Lord  Abinger, 
C.B.,  said,  '  The  whole  matter  turned  on  the  credit  of  the  witness, 
and  he  tries  to  support  his  credit  by  false  evidence.  The  receipt 
is  to  confirm  his  evidence,  and  he  swears  it  was  given  before  the 
12th.  If  that  were  true,  the  proof  would  be  decisive.'  Wil- 
liams, J.,  f  The  time  when  this  receipt  was  given  is  a  step  in  the 
proof.'  Lord  Denman,  C.  J.,  '  Everything  is  material  which 
affects  the  credit  of  the  witness.'  Lord  Abinger,  C.  B.,  ( Every 
question,  in  cross-examination,  which  goes  to  the  credit  of  the 
witness,  is  material.  If  a  witness  were  asked,  in  cross-examina- 
tion, whether  he  was  in  such  a  place  at  such  a  time,  and  he  denied 
it,  that  would  be  material  if  it  went  to  his  credit.  In  the  present 
case,  if  they  could  not  have  contradicted  the  prisoner  by  the  date 
of  the  stamp,  the  receipt  confirming  his  evidence  would  have  made 
out  the  case  before  the  commissioners.'  (a?) 

The  prisoner  was  indicted  for  perjury  before  a  court  of  requests,  The  day  on 
in  a  proceeding,  under  the  interpleader  clause  of  the  Act  esta-  which  a  sale 
blishing  the  court,  to  ascertain  whether  a  certain  pig,  which  had  j£°  £eac< 
been  seized  under  an  execution  issued  against  him  on  the  26th  of  material. 
September,  had  been  sold  by  him  on  the  5th  of  August  to  his 
brother.  The  prisoner  had  sworn  that  he  had  sold  the  pig  to  his 
brother  on  the  5th  of  August,  and  the  allegation  of  perjury  was, 
that  the  pig  was  not  sold  by  the  prisoner  to  his  brother  on  the 
said  5th  day  of  August.  It  was  contended  that  whether  or  not 
the  pig  was  sold  on  the  5th  of  August  was  not  the  material  ques- 
tion; the  material  question  was  whether  or  not,  at  any  time 
before  the  issuing  of  execution,  there  had  been  a  sale  of  the  pig 
by  the  prisoner  to  his  brother.  It  was  quite  immaterial  whether 
the  sale  took  place  on  a  particular  day,  if  it  took  place  at  some 
time  prior  to  the  execution.  Maule,  J.,  f  I  think  that  the  ulti- 
mate question  to  be  decided  is  one  thing,  and  yet  that  a  material 
question  may  be  raised  upon  a  matter  collateral  to  that  question. 
I  do  not  at  all  think  that  I  can  confine  the  law  of  perjury  by  making 
that  only  perjury  which  is  material  to  the  only  question  to  be 
tried,  otherwise  persons  might  perjure  themselves  with  impunity. 
It  might  be  a  material  question  in  a  case  of  murder  what  coloured 
coat  a  man  had  on :  the  colour  of  the  pig,  as  I  put  it,  might  be 
most  material ;  for  suppose  a  person  swore  that  this  was  a  black 
pig,  and  another  witness  swore  it  was  white,  it  would  have  been 
a  material  question  whether  the  pig  was  black  or  white,  although 
the  ultimate  question  would  have  been  whether  it  was  sold  at 
the  time  when  it  was  alleged  to  have  been  sold.'  (y) 

(#)  Reg.  v.  Overton,  C.  &  M.  655.  2  M.  cester  where  on  an  indictment  for  steal- 
CD.  C.  B.  263,  A.D.  1842.  See  this  case  ing  a  rabbit  the  question  turned  on 
on  another  point,  post,  p.  60.  whether  a  rabbit  found  in  the  prisoner's 

(y)  Reg.  v.  Altass,  1  Cox  C.  C.  17,  possession  was  a  buck  or  doe  rabbit,  and 

A.  D.  1843,  A  case  once  occurred  atGlou-  numerous  witnesses  were  called  on  each 
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On  the  hearing  of  an  information  against  Robinson,  under  the 
1  Will.  4,  c.  32,  s.  30,  for  committing  a  trespass  in  pursuit  of 
game  on  a  close  in  the  occupation  of  T.  Warren,  a  witness  having 
proved  that  he  saw  Robinson  in  Warren's  field,  and  saw  him 
commit  the  offence  there,  the  prisoner  swore,  on  behalf  of  Robinson, 
that  he  went  with  Robinson  into  a  lane  adjoining  the  field,  and 
that  Robinson  shot  into  the  field,  but  did  not  enter  it,  and  that 
he  himself  went  into  the  field,  and  fetched  off  what  Robinson 
killed.  It  was  contended  that  this  evidence  was  not  material ; 
because  Robinson  was  equally  guilty  of  an  offence  within  the 
1  Will.  4,  c.  32,  s.  30,  whether  he  went  into  the  field  and  shot 
there,  or  whether  he  shot  from  the  lane,  and  the  prisoner  in  his 
company  went  in  and  brought  away  the  game.  But  Williams,  J., 
held  that  the  evidence  was  material,  (z) 

An  indictment  alleged  that  a  cause  of  divorce  or  separation 
was  pending  in  the  Court  of  Arches,  which  was  promoted  by  E. 
Kelly  against  her  husband  J.  Kelly,  and  that  J.  Worley  was 
examined  as  a  witness  on  behalf  of  E.  Kelly,  and  that  interroga- 
tories were  exhibited  to  Worley  on  behalf  of  J.  Kelly,  and  that 
Worley  falsely  swore  that  he  never  passed  by  the  assumed  names 
of  Abbott  or  Johnson,  and  it  was  proved  that  Worley  was  a  wit- 
ness on  the  part  of  the  wife  in  the  suit,  and  that  interrogatories 
on  behalf  of  the  husband,  by  way  of  cross-examination,  were 
exhibited  to  him,  and  that  one  of  the  questions  put  to  him,  with 
the  view  of  impeaching  his  credit,  was  *  Have  you  not  passed  by 
the  name  of  Abbott  and  also  of  Johnson  ?'  He  answered,  '  I  never 
passed  by  the  assumed  name  of  Abbott  or  Johnson.'  He  had, 
however,  for  several  years  gone  by  the  name  of  Abbott,  and  lived 
with  a  woman  who  took  that  name,  and  two  of  his  children  by 
her  were  christene'd  in  that  name.  Lord  Denman,  C.  J.,  ( I 
do  not  think  that  the  evidence  of  materiality  is  sufficient.  I  do 
not  mean  to  say  that  a  false  answer  given,  under  such  circum- 
stances as  those  proved,  might  not  support  a  charge  of  perjury  ; 
but  I  am  of  opinion  that  in  this  case  enough  has  not  been  shown 
on  the  part  of  the  prosecution  to  connect  the  false  answer  with 
the  issue  on  which  the  evidence  was  given.  It  might  have  been 
material,  but  we  cannot  clearly  see  that  it  was  so.'  («) 

Where  on  a  trial  for  rape  the  prosecutrix  swore  that  she  had 
never  got  one  Williams  to  write  a  letter  for  her,  which  was  shown 
to  her,  and  on  a  trial  for  perjury  in  so  swearing,  it  was  proved 
that  she  had  got  Williams  to  write  a  letter  to  the  person  she  had 
charged  with  the  rape,  saying,  ( I  will  do  all  I  can  to  clear  you.' 
( I  should  not  have  went  to  the  police  about  the  matter  at  all,  if 
I  had  not  been  persuaded  by '  two  persons  whom  she  named,  &c. ; 
it  was  held  that  the  evidence  relating  to  the  writing  of  this  letter 
was  clearly  material. 


A.D.  1849.  As  no  part  of  the  evidence,  ex- 
cept the  single  question  and  answer,  is 
stated,  it  is  impossible  to  see  what  this  de- 
cision amounts  to. 

(6)  Reg.  v.  Bennett,  2  Den.  C.  C.  240, 
A.D.  1851.  Talfourd,  J.,  on  the  trial,  and 
approved  by  the  judges  on  a  case  reserved 
on  other  points. 


side,  and  the  verdict  was,  *  We  find  it  was 
a  buck  rabbit ' — a  case  well  illustrating 
Mr.  J.  Maule's  remarks. 

(z)  Reg.  v.  Scotton,  5  Q.  B.  493,  A.D. 
1844.  The  question  was  argued  in  the 
Q.  B.,  but  not  decided,  the  case  going  off 
on  another  point.  See  ante,  p.  11. 

(a)  Reg.  v,  Worley,  3  Cox  C.  C.  535, 
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Upon  the  trial  of  Doe  d.  Richard  v.  Griffiths,  a  copy  of  the  will  If  a  witness 
of  William  Joseph  was  tendered,  and  on  objection  to  its  admissi-  glT?s  false  . 

OVlClGIlCiC  US  rO 

bility,  the  prisoner,  who  was  then  attorney  for  the  lessor  of  the  a  document  in 

plaintiff,  swore  that  he  had  examined  the  copy  produced  with  the  order  that  it 

original  will  in  the  registry  at  Llandaff ;  and  upon  further  objec-  JJittedjn11" 

tion  that  the  original  will  was  inoperative  in  respect  of  a  chattel  evidence,  this 

interest,  and  that,  therefore,  either  the  probate  ought  to  be  pro-  evidence  is 

duced,  or  the  Act  Book  be  proved,  the  prisoner  further  deposed  I?ater|a!v 
,,,,  -11  i  in  f»    i  f  though  the 

that  he  had  examined  the  memorandum  at  the  loot  ot  the  copy  01  document  be 

the  will,  with  the  entry  in  the  Act  Book  at  the  same  registry,  inadmissible, 
Upon  this  evidence  the  judge  offered  to  receive  the  document  in 
evidence,  but  the  plaintiff's  counsel  withdrew  it.  Upon  the  trial 
for  perjury,  it  was  proved  that  the  defendant  had  not  made  either 
of  the  examinations  which  he  had  so  deposed  to,  and  he  was 
found  guilty  of  perjury ;  but  Erie,  J.,  reserved  the  question, 
whether  the  false  oath  was  relevant  and  material  to  the  issue  then 
being  tried,  so  as  to  amount  to  perjury ;  as  to  which  the  following 
were  the  facts : — On  the  trial  of  the  ejectment,  the  lessor  of  the 
plaintiff  claimed  to  be  entitled  to  a  term,  which  had  been  granted 
to  William  Joseph  and  Rees  Morgan  jointly ;  and  his  title  was 
that  Morgan  had  survived  Joseph,  and  assigned  the  term  to 
Catherine,  the  widow  of  Joseph,  who  married  Saunders,  and  on 
her  marriage  made  a  settlement,  under  which  the  term  vested  in 
him.  The  will  of  Joseph  was  irrelevant  to  this  title ;  but  the 
time  of  his  death  was  a  material  fact,  in  order  to  prove  that  Mor- 
gan survived  him,  and  proof  of  the  probate  of  the  will  of  Joseph 
would  thus  have  been  relevant  evidence  towards  establishing  the 
plaintiff's  title.  The  purpose  of  the  plaintiff's  counsel  in  tender- 
ing the  evidence,  was  to  clear  a  doubt  respecting  the  interest  of 
Joseph  in  the  term,  which  was  expected  to  be  raised  by  the  de- 
fendant, and  after  the  document  was  withdrawn,  the  survivor- 
ship of  Morgan  to  Joseph  was  clearly  proved  by  other  evidence 
for  the  plaintiff;  but  the  purpose  for  which  the  document  was 
offered  was  not  stated  on  the  trial  of  the  ejectment.  In  the 
registry  at  Llandaff  it  was  the  practice  to  indorse  the  act  of  pro- 
bate on  the  original  will,  and  the  book  called  (  The  Act  Book ' 
contained  a  daily  account  of  the  matters  of  business  completed 
in  the  registry,  and  the  memorandum  at  the  foot  of  the  docu- 
ment in  question  was  a  copy  of  the  entry  in  this  book  relating 
to  the  probate  of  the  will  of  Joseph,  and  not  a  copy  of  the  act  of 
probate  indorsed  on  the  original  will.  It  follows  that  the  exami- 
nation of  the  document  tendered  with  the  entry  in  the  book  called 
'  The  Act  Book  '  at  Llandaff,  did  not  render  the  document  legally 
admissible  as  an  examined  copy  of  the  act  of  probate.  For  the 
prisoner,  it  was  contended  before  the  judges,  that  the  question 
was  simply  whether  if  a  witness  swears  that  he  has  examined  a 
document,  not  receivable  in  evidence,  with  a  certain  book,  that  can 
be  said  to  be  material  to  the  issue  ?  The  time  of  Joseph's  death 
was  in  issue ;  how  could  the  fact  that  the  witness  swore  that  he 
had  examined  a  paper,  not  receivable  in  evidence,  with  a  certain 
book  be  material  to  the  issue  then  being  tried  ?  It  is  not  enough 
that  the  evidence  has  relation  to  the  matter  in  issue ;  it  must  be 
material  to  the  issue.  It  was  contended,  when  the  defendant 
was  tried,  that  what  he  had  sworn  was  material  for  the  jury,  who 
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were  to  act  on  the  evidence  before  them ;  and,  secondly,  that  it  was 
material  for  the  judge,  who  was  to  say  whether  it  was  to  be  put 
to  the  jury  or  not.  But  it  could  not  be  material  for  the  jury; 
for  it  was  withdrawn  from  their  consideration,  and  they  could 
not  legitimately  act  upon  it ;  and  here  the  judge  was  not  a  judge 
of  fact.  This  evidence  was  not  on  any  issue  of  fact  which  the 
judge  had  to  try.  It  was  merely  evidence  to  be  given  to  the  jury 
through  the  judge.  Lord  Campbell,  C.  J.,  ( I  am  of  opinion  that 
the  conviction  was  right.  There  was  false  swearing  in  a  judicial 
proceeding.  How  can  it  be  said  not  to  have  been  material  ?  It 
was  necessary  to  prove  that  Joseph  died  before  Morgan.  Although 
the  fact  of  Joseph's  death  had  been  proved  by  parol  testimony, 
if  evidence  was  given  to  show  that  probate  had  been  granted  of 
Joseph's  will  while  Morgan  was  still  living,  it  would  have  been 
material  in  corroboration.  With  a  view  to  have  the  copy  of  the 
will  received  in  evidence,  the  defendant  swore  falsely  that  he  had 
examined  the  paper  produced  with  the  original  will  at  Llandaff, 
and  the  entry  on  it  with  the  entry  in  the  Act  Book ;  and  there- 
upon the  judge  said,  I  will  admit  it,  and  if  it  had  been  read,  it 
would  have  gone  to  the  jury  with  the  rest  of  the  evidence  in  the 
case.  Afterwards  the  document  is  withdrawn,  but  that  cannot 
purge  the  false  swearing  committed  by  the  defendant.  It  has 
been  said  that  if  the  judge  were  wrong  in  admitting  the  document 
in  evidence,  the  defendant  could  not  be  convicted,  making  the 
offence  of  perjury  depend  upon  whether  a  judge  were  right  or 
wrong  in  his  decision  on  a  question  of  law,  and  upon  the  decision 
of  some  nice  point  in  a  bill  of  exceptions,  which  might  ultimately 
go  to  the  House  of  Lords.  We  are  all  of  opinion,  as  the  evi- 
dence was  given  in  a  judicial  proceeding,  with  the  view  to  the 
reception  in  evidence  of  a  document,  which  was  material,  and  as 
that  evidence  was  false,  that  all  the  ingredients  necessary  to  con- 
stitute the  crime  of  perjury  are  present.'  (c) 

Reading  over        Where  a  count  stated  that  it  was  a  material  question  whether 
a  bond  before    a  bond  was  obtained  by  the  fraud  of  the  prisoner,  and  that  the 
prisoner  falsely  swore  that  he  read  over  and  explained  it  to  the 
obligor ;  it  was  objected  that  the  omission  to  read  over  the  bond 
was  no  evidence  of  fraud,  and  therefore  the  statement  was  not 
material;  but  Erie,  J.,  overruled  the  objection,  as  the  reading 
over  the  bond  would  be  strong  evidence  to  negative  fraud,  (d) 
Evidence  of          The  prisoner  was  indicted  for  having   falsely  sworn   before 
the  destruction  justices,  on  a  charge  against  the  prosecutor  for  stealing  three 
afcnar°nnof  °n  k°°ks  of  account,  that  she  saw  him   destroy  another   book   of 
larceny.  accounts,  the  prosecutor  being  also  charged  with  embezzlement ; 

and  Watson,  B.,  held  that  the  evidence  was  not  material.  Its 
being  calculated  to  influence  the  minds  of  the  magistrates  would 
not  be  sufficient.  It  would  be  merely  bad  conduct  in  one  in- 
stance, inducing  a  probability  of  bad  conduct  in  another.  On 

(c)  Reg.  v.  Phillpotts,  2  Den.  C.  C.  302.  it  is  not  necessary  that  it  should  have  been 

3   C.   &   K.    135,     A.D.    1851.     In  the  relevant  and  material  to  the  issue  being 

course  of  the  argument  Maule,  J.,  said,  tried.'     In  Reg.  v.  Gibbon,  infra,  Pol- 

'  Here  the  defendant  by  means  of  a  false  lock,  C.  B.,  said  that  there  was  a  great 

oath  endeavours  to  have  a  document  re-  deal  of  very  good  sense  in  Lord  Camp- 

ceived  in  evidence  ;    it  is,  therefore,   a  bell's  judgment  in  this  case, 

false  oath  in  a  judicial  proceeding  ;  it  is  (d)  Reg.  v.  Smith,  1  F.  &  F.  98,  A.D. 

material  to  that  judicial  proceeding  ;  and  1858. 
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the  charge  for  embezzlement  it  would  have  been  material  evi- 
dence, (e) 

An  indictment  alleged  that  a  cause  came  on  to  be  tried  at  the 
Assizes,  and  that  the  cause  and  all  matters  in  difference  between 
the  parties  were  referred  to  an  arbitrator,  and  assigned  perjury 
before  him  as  to  the  signature  of  a  paper.  The  arbitrator  said 
that  it  was  impossible  for  him  so  to  distinguish  between  the 
matters  in  the  cause  and  the  other  matters  in  difference  between 
the  parties,  as  to  say  definitively  to  which  head  the  questions  put 
to  and  the  answers  given  by  the  prisoner  referred,  and  there  was 
no  other  evidence  on  the  point.  Gurney,  Q.  C.,  f  In  all  these 
cases  it  is  necessary  to  show  that  the  matter  alleged  to  be  falsely 
sworn  was  material,  and  that  cannot  be  done  in  this  case  without 
proof  that  it  was  material  either  to  the  action  or  to  the  other 
matters  in  difference.  The  evidence  failing  to  show  this  dis- 
tinctly, the  defendant  must  be  acquitted.'  (f) 

An  indictment  for  perjury,  committed  before  a  coroner  while 
holding  an  inquest  on  the  body  of  J.  Conolly,  alleged  that  it  was 
a  material  question  whether  the  deceased,  the  prisoner,  or  another 
person  had  drank  any  intoxicating  liquor  after  they  had  left  a 
police  barrack  and  before  they  had  arrived  at  a  guard-room,  and 
that  the  prisoner  falsely  swore  that  none  of  them  had  tasted  any 
intoxicating  liquor  during  that  interval.  This  statement  was 
clearly  shown  to  be  false,  but  there  were  no  grounds  for  supposing 
that  the  deceased  came  to  his  death  from  anything  except  from 
the  effects  of  having  been  exposed  to  the  night  air.  It  was  ob- 
jected that  the  matter  so  falsely  sworn  was  not  material,  and 
Monahan,  C.  J.,  was  inclined  so  to  hold ;  but  he  left  the  question 
of  materiality  to  the  jury,  and  they  convicted  ;  and,  upon  a  case 
reserved,  it  was  held  that  the  evidence  was  material.  It  was  the 
duty  of  the  coroner  to  inquire  into  all  the  circumstances  attending, 
or  which  might  have  caused,  the  death  of  the  person  upon  whom 
the  inquiry  was  held.  That  being  so,  it  at  once  became  material 
to  ascertain  whether  or  not  death  had  not  been  caused  to  some 
extent  by  the  deceased  having  been  tippling  in  a  public-house, 
and  therefore  in  a  state  to  render  it  more  probable  that  he  should 
have  lost  his  way.  It  was  material  for  the  coroner  to  ascertain, 
not  alone  the  actual  cause  of  death,  as  murder,  felo  de  se,  or 
otherwise,  but  also  all  the  circumstances  attending  it,  and  there- 
fore it  was  a  necessary  part  of  his  duty  to  ascertain  the  way  in 
which  the  deceased  spent  the  evening  before  his  death.  (^7) 

An  indictment  for  perjury  alleged  that  the  prisoner  falsely 
swore  at  a  petty  sessions  that  D.  Rees  was  the  father  of  her  ille- 
gitimate child,  and  that  her  master,  who  was  the  uncle  of  D.  Rees, 
had  promised  to  raise  her  wages  if  she  would  swear  the  child  to 
a  man  other  than  the  said  D.  Rees,  and  if  she  would  do  so  he 
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Materiality  of 
evidence  on  a 
reference  of  a 
cause  and  all 
matters  in 
difference. 


Materiality  of 
evidence  be- 
fore a  coroner. 


Evidence  of 
mother  on  an 
application  in 
bastardy. 


(e)  Reg.V  Southwood,  1  F.  &  F.  356, 
A.D.  1858. 

(/)  Reg.  v.  Ball,  6  Cox  C.  C.  360, 
A.D.  1854.  Gurney,  R.,  is  far  too  good 
a  criminal  lawyer  to  have  made  such  a 
decision  as  this,  and  I  have  the  best  au- 
thority for  saying  that  he  never  did  so 
decide.  Probably  the  evidence  failed  to 
show  that  the  evidence  was  material  in 
VOL.  III.  C 


any  respect  upon  the  hearing  of  the 
matters  referred.  It  is  obvious  that  the 
paper  in  this  case  might  have  been  ma- 
terial both  to  the  matter  in  issue  in  the 
cause,  and  to  the  other  matters  referred, 
and  yet  according  to  this  report  the  evi- 
dence would  not  have  been  material. 

(0)  Reg.  v.  Courtney,  7  Cox  C.  C.  Ill, 
A.D.  1856. 


Materiality  of 
payment  of 
money  to  the 
mother  of  a 
bastard. 


Evidence 
which  ought 
not  to  have 
heen  admitted 
held  to  be  im- 
material. 


If  a  witness 
is  cross- 
examined  as 
to  a  matter  on 
which  his 
answer  ought 
to  be  held 
conclusive, 
but  another 
witness  is  per- 
mitted to  con- 
tradict him  as 
to  such  mat- 
ter, this  evi- 
dence is  ma- 
terial, and  if 
false  is  the 
subject  of 
perjury. 
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would  permit  her  to  lie  in  at  his  house.  Martin,  B.,  expressed  a 
strong  opinion  that  this  evidence  as  to  the  promises  made  to  her 
by  her  master  was  not  sufficiently  material  to  the  issue  before  the 
justices  so  as  to  amount  to  the  crime  of  perjury ;  but  he  left  the 
case  to  the  jury.  (Ji) 

The  prisoner  was  indicted  for  perjury  alleged  to  have  been 
committed  by  him  on  the  hearing  of  an  application  of  M. 
Humphreys,  the  mother  of  a  bastard  child,  for  an  order  in  bas- 
tardy to  be  made  upon  the  prisoner.  Upon  the  hearing  M.  Hum- 
phreys swore  that  on  the  day  after  the  birth  of  the  child  the 
prisoner  paid  her  £1  "7s.  6d.,  and  that  he  paid  her  a  weekly  sum 
for  several  weeks  after ;  in  answer  thereto  the  prisoner  swore  that 
he  never  paid  M.  Humphreys  any  money  at  all  upon  any  account 
whatsoever,  and  on  this  statement  perjury  wras  assigned ;  it  was 
objected  that  this  assignment  of  perjury  was  upon  a  matter  im- 
material on  the  hearing ;  but,  upon  a  case  reserved,  it  was  held 
that  it  was  clearly  material ;  for  it  was  necessary  to  prove  at  the 
hearing  the  payment  of  the  money ;  and  further,  the  payment  of 
the  money  for  the  maintenance  of  the  child  was  corroborative 
evidence  of  the  paternity,  (z) 

Brennan  being  charged  before  justices  of  the  peace  with  a  rob- 
bery in  a  railway  carriage,  cross-examined  the  prosecutor  after  he 
had  given  his  evidence  in  support  of  the  charge,  as  to  whether 
he  had  been  in  company  with  himself  and  the  prisoner  at  Man- 
chester on  the  previous  day,  and  then  called  the  prisoner,  who 
swore  that  the  prosecutor  had  accosted  him,  whilst  in  company 
with  Brennan,  and  proposed  that  he  should  assist  him  to  break 
into  his  uncle's  house  ;  and  it  was  held  that  this  evidence  was  in  a 
matter  immaterial  to  the  inquiry  before  the  justices.  (j) 

The  prisoner  was  indicted  for  falsely  swearing  on  the  hearing 
of  an  application  in  bastardy  that  he  had  had  connection  with  the 
mother  of  the  child.  The  mother  in  support  of  the  application 
had  made  a  deposition  before  the  magistrates,  and  she  was  then 
cross-examined  as  to  whether  she  had  not  had  connection  with  the 
prisoner  in  the  September  previous  to  the  birth  of  the  child,  which 
was  on  the  29th  of  March,  and  she  denied  it.  The  prisoner  was 
called  for  the  alleged  father,  and  swore  that  he  had  had  con- 
nection with  her  as  imputed  by  the  question  put  to  her.  It  was 
objected  that  the  evidence  given  by  the  prisoner  was  not  material 
to  the  issue  raised  on  the  application  for  the  affiliation  order,  as 
the  question  put  to  the  mother  as  to  her  having  had  connection 
with  the  prisoner  merely  went  to  affect  her  credit,  and  her  answer 
to  it  ought  to  have  been  regarded  as  conclusive,  and  the  evidence 
given  by  the  prisoner  was  inadmissible.  But,  on  a  case  reserved, 
it  was  held  that  the  prisoner  was  liable  to  be  convicted.  ( It  is 
now  clearly  established  that  a  cross-examination  going  to  a  witness's 
credit  is  material,  and  that  perjury  may  be  assigned  upon  it.' 

(A)  Reg.  v.  Owen,  6  Cox  C.  C.  105, 
A.D.  1852.  The  report  does  not  show 
how  any  such  evidence  was  admitted  be- 
fore the  justices.  Acquittal. 

(i)  Reg.  v.  Berry,  Bell  C.  C.  46,  A.D. 
1859. 

0')  Reg.  v.  Murray,  1  F.  &  F.  80, 
A.D.  1858.  Martin,  B.,  after  consulting 


Byles,  J.  This  case  seems  to  be  over- 
ruled by  Reg.  v.  Gibbon,  infra.  On  its 
being  cited  in  that  case,  Martin,  B.,  said, 
'  That  case  should  not  be  looked  upon  as 
any  authority.  It  was  only  my  impres- 
sion of  what  was  material  formed  hastily 
on  circuit.' 

(/{)  Per  Crompton,  J. 
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Here,  therefore,  the  mother  might  have  been  indicted  if  she  had 
sworn  falsely  on  cross-examination  upon  this  matter.  'Although 
it  did  not  refer  to  the  main  issue,  which  was  the  paternity  of  the 
child,  it  had  a  bearing  upon  what  was  indirectly  in  issue ;  namely, 
how  far  the  complainant  was  deserving  of  credit.'  (7)  f  Then,  as 
the  question  only  affected  her  credit,  as  soon  as  she  had  answered 
it,  all  should  have  been  bound  by  her  answer.  That  is  an  es- 
tablished rule  of  our  law.  Notwithstanding  that,  the  magistrates 
admitted  the  evidence  of  the  prisoner,  which  legally  was  inadmis- 
sible. Then,  although  not  legally  admissible,  yet,  being  admitted, 
it  had  a  reference  to  what  was  indirectly  in  issue — the  credibility 
of  the  complainant.  The  evidence  having  been  admitted,  although 
wrongly,  Reg.  v.  Phillpotts  (m)  is  an  authority  directly  in  point 
that  perjury  may  be  assigned  upon  it.  Although  the  evidence 
was  open  to  objection,  yet  it  does  not  lie  in  the  witness's  mouth 
to  say  that  it  was  not  a  question  on  which  he  was  bound  to  speak 
the  truth.'  (ri) 

Upon  an  indictment  for  perjury  in  an  answer  to  a  bill  filed 
against  the  defendant  in  chancery,  stating  that  the  defendant 
promised  to  pay  Martin  £1,000  as  a  marriage  portion,  when  he 
was  about  to  marry  the  defendant's  niece :  the  defendant,  by  his 
answer,  insisted  that  as  there  was  no  promise  in  writing,  he  was 
entitled  to  the  benefit  of  the  Statute  of  Frauds,  but  as  to  the 
fact,  denied  that  he  had  ever  made  any  such  promise,  on  which 
denial  perjury  was  assigned.  Lord  Kenyon,  C.  J.,  said,  that  '  he 
thought  this  was  not  such  a  material  fact  as  would  support  the 
indictment.  This  promise  was  absolutely  void,  and,  supposing  it 
in  fact  to  have  taken  place  and  acknowledged  by  the  defendant, 
could  not  be  enforced  either  at  law  or  in  equity ;  that  court  had 
no  power  to  decree  a  performance  of  it.  It  might  be  a  false 
swearing,  but  did  not  amount  to  what  the  law  denominated 
perjury.'  (0) 

So  where  upon  an  indictment  for  perjury,  alleged  to  have  been 
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(/)  Per  Cockburn,  C.  J. 

(m)  Supra. 

(n)  Reg.  v.  Gibbon,  L.  &  C.  109,  by 
eleven  judges,  Crompton,  J.,  and  Martin, 
B.,  doubting.  It  was  stated  in  the  argu- 
ment that  the  child  was  a  full-grown 
child.  The  cases  where  it  has  been  held 
on  a  trial  for  rape  that  the  woman  may 
be  proved  to  have  had  connection  with 
other  men,  were  distinguished  by  Wil- 
liams, J.,  on  the  ground  that  'the  cha- 
racter of  the  prosecutrix  in  those  cases 
may  be  so  mixed  up  with  the  facts  as  to 
be  material,  not  only  to  her  credit,  but  to 
the  cause.'  By  the  counsel  for  the  prose- 
cution they  were  distinguished  on  the 
ground  that  voluntary  intercourse  with 
others  was  very  material  on  the  question 
whether  she  consented  ;  and  this  dis- 
tinction was  not  denied  by  any  judge. 
The  cases  where  in  an  action  for  seduction 
such  evidence  has  been  held  admissible 
were  distinguished  on  the  ground  that 
such  evidence  affected  the  damages.  But 
although  Aldcrson,  B.,  in  Vcrry  v. 


Watkins,  7  C.  &  P.  308,  left  such  evi- 
dence to  the  jury  in  mitigation  of  damages, 
he  first  left  the  question  to  them  whether 
the  defendant  was  the  father  of  the  child, 
and  my  recollection  of  the  case  (in  which 
I  was  counsel  for  the  defendant)  is  that 
the  evidence  was  given  chiefly  with  a 
view  to  that  question.  And  in  Grinnell 
v.  Wells,  Gloucester  Spr.  and  Sum.  Ass. 
1843,  the  mother  on  the  first  trial  swore 
to  connection  with  the  defendant  on  one 
occasion  only ;  and  on  the  second  trial 
before  Williams,  J.,  evidence  of  an  alibi 
was  given,  and  also  evidence  that  the 
mother  had  had  connection- with  others 
at  such  a  time  that  one  of  them  might 
have  been  the  father  of  the  child;  and  this 
evidence  was  given  only  with  a  view  to 
the  paternity  of  the  child.  The  new  trial 
had  been  obtained  on  the  affidavit 
(amongst  others)  of  the  defendant  ex- 
pressly negativing  any  connection  with 
the  mother. 

(o)  Ilex  v.  Bcncsech,  Peake,  Add.  C. 
93. 


Perjury  cannot 
be  assigned  on 
an  answer  in 
chancery, 
denying  a 
promise  abso- 
lutely void  by 
the  statute  of 
frauds. 


Perjury  cannot 
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be  assigned 
in  swearing  as 
to  a  parol 
contract  for 
the  sale  of 
land. 


[602] 


But  where  a 
bill  is  filed  to 
set  aside  a 
written  eon- 
trtict  on  the 
ground  of 
fraud,  a  party 
may  be  guilty 
of  perjury  in 
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committed  in  an  answer  to  a  bill  filed  in  chancery,  it  appeared 
that  the  bill  was  filed  against  the  defendant  and  Robinson,  in 
order  to  compel  the  specific  performance  of  a  contract  for  the  pur- 
chase of  a  freehold  estate,  and  it  was  not  stated  in  the  bill  that 
the  contract  was  in  writing,  but  it  was  alleged  that  the  defend- 
ant* had  frequently  since  the  contract  was  entered  into  admitted 
that  the  plaintiffs  were  interested  in  the  purchase ;    and  the  de- 
fendants in  their  answer  pleaded  that  the  alleged  agreement,  not 
being  in  writing,  was  within  the  fourth  section  of  the  Statute  of 
Frauds,  and  could  not  be  enforced,  and  also  denied  the  agreement 
as  set  forth  in  the  bill,  and  denied  that  they  ever  admitted  that 
the  plaintiffs  were  interested  in  the  purchase  as  stated :  and  upon 
these   denials  perjury  was  assigned.     It  was  admitted  that  the 
agreement  was  not  in  writing,  and  that  there  was  not  any  memo- 
randum or  declaration  of  trust  respecting  it.    It  was  objected  that 
the  alleged  perjury  was  not  material  or  relevant  to  the  matter  in 
issue  in  chancery ;  the   agreement  not  being  in  writing,  the  de- 
fendant relied  on  the   Statute  of  Frauds  as  a  good  ground  of 
defence.     The  denial  therefore  of  an  agreement  which  the  court 
had  no  power  to  enforce  was  immaterial  and  irrelevant  to  the  in- 
vestigation of  the  several  matters  in  the  bill.    The  counsel  for  the 
prosecution  cited  Bartlett  v.  Pickersgill,  (p)  where  a  party  was 
convicted  of  perjury  for  the  denial  of  a  parol  agreement  for  the 
purchase  of  an  estate,  which  parol  agreement  a  court  of  equity 
had   refused   to    enforce.     Abbott,   C.   J.,  f  It  does  not  appear 
from  the  short  statement  of  the  case  which  has  been  cited,  and 
which  is  not  very  distinctly  reported,  whether  the    Statute  of 
Frauds  was  there  pleaded  and  relied  on.     But  in  the  present  case 
the  defendants  have  in  their  answer  pleaded  the  statute,  and  in- 
sisted that  this  agreement  not  being  in  writing,  and  relating  to 
the  sale  of  land,  is  within  the  fourth  section  of  that  statute,  and 
cannot  be  enforced.     As  a  judge  of  a  court  of  common  law,  it  is 
competent  for  me  to  form  my  opinion  upon  the  construction  of 
this  statute,  although  I  cannot  be  presumed  to  know  how  a  court 
of  equity  might  deal  with  it.     The  statute,  for  the  wisest  reasons, 
declares  that  agreements  of  this  description  shall  not  be  enforced 
unless  they  are  reduced  into  writing.  These  defendants,  therefore, 
having  insisted  upon  the  statute  in  their  answer,  the  question  is, 
whether  under  such  circumstances  the  denial  of  an  agreement, 
which  by  the  statute  is  not  binding  upon  the  parties,  is  material ; 
I  am  of  opinion  that  it  was  utterly  immaterial.     It  is  necessary 
that  the  matter  sworn  to  and  said  to  be  false  should  be  material 
and  relevant  to  the  matter  in  issue :  the  matter  here  sworn  is  in 
my  judgment  immaterial  and  irrelevant,  and  the  defendant  must 
be  acquitted.'  (</) 

But  where  an  indictment  stated  that  a  bill  was  filed  in 
chancery  against  the  defendant,  stating  an  agreement  to  purchase 
certain  wheat,  to  be  paid  for  by  draft  at  three  months,  which 
agreement  was  not  reduced  into  writing,  and  that  afterwards  a 
bought  note  was  delivered  to  the  defendant,  which  note  did  not 
contain  fully  the  terms  of  the  agreement ;  that  the  defendant 
brought  an  action  and  recovered  a  verdict;  and  that  he  was  "enabled 

O)  4  Burr.  2255.  4  East,  577,  in  notir. 
(?)  Ilex  v.  Dunston,  R.  &  M.  N.  P.  R,  109. 
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to  obtain  such  verdict  by  reason  of  his  fraudulently  concealing  the  swearing 
true  terms  of  the  agreement,  and  the  bill  prayed  that  one  of  the  falsely  ** to 
terms  of  the  contract  might  be  declared  to  be  that  the  purchase  extract  not 
money  should  be  paid  by  a  bill  of  exchange,  payable  three  months  contained  in 
after  date ;    and  the  defendant  by  his  answer  denied  the  parol  writing, 
agreement  stated  in  the  bill,  and  the  bill  was  dismissed,  and  the 
denial  by  the  defendant  was  the  subject  of  the  indictment  for 
perjury.     It  was  contended  that  the  indictment  could  not  be  sus- 
tained.    The  only  legitimate  evidence  of  the  contract  was  the 
bought  and  sold  notes.     The  contract  by  parol  was  void  by  the 
Statute  of  Frauds,  and  a  false  answer  to  a  bill  for  the  discovery  of 
such  a  contract  would  not  subject  a  person  to  an  indictment  for 
perjury  ;  and  Hex  v.  Dunston  (r)  was  relied  upon.    Coleridge,  J., 
( In  that  case,  the  bill  in  chancery  was  to  enforce  the  perform- 
ance of  a  parol  contract,  which  could  not  be  enforced  by  reason  of 
the  Statute  of  Frauds :  and  the  case  of  Rex  v.  Benesech  (s)  pro- 
ceeded on  the  same  ground.      Though  it  is  true   that  a  party 
cannot  vary  the  terms  of  a  written  contract,  by  parol  evidence, 
he  may  show  by  such  evidence  that  he  was  induced  to  sign  the 
written   contract  inadvertently  and  by  fraud.      In  this  case  the 
object  of  setting  up  the  parol  terms  of  the  contract  is  for  the  pur- 
pose of  avoiding  the  contract  on  the  ground  of  fraud.'     6 1  think 
that  the  principle,  that  parol  evidence  is  inadmissible  to  contradict 
or  vary  the  terms  of  a  written  contract,  does  not  apply  where  the 
object  of  that  evidence,  as  in  this  case,  is  to  impeach  the  transac-       [6O3] 
tion  on  the  ground  of  fraud.     I  think  that  the  assignment  of  per- 
jury on  the  denial  in  the  answer  of  the  parol  terms,  which  the  bill 
prayed  to  have  established,  is  material  and  relevant ;  and  f  think 
therefore  that  the  objection  cannot  be  sustained.'  (t) 

Perjury  may  be  committed  on  the  trial  of  an  indictment,  which  Perjury  on  the 
is  afterwards  held  bad  upon  a  writ  of  error.     An  indictment  !"*.!  of  an 
charged  the  defendant  with  having  committed  perjury  on  the  trial  versed  upon 
of  a  previous  indictment  for  perjury,  upon  which  a  party  had  error, 
been  convicted  and  sentenced,  but  the  judgment  reversed  on  a 
writ  of  error  on  the  ground  that  the  assignment  of  perjury  was 
insufficient ;  (u)  and  it  was  objected  that  the  evidence  of  the 
defendant  never  could  have  been  material,  as  the  former  indict- 
ment was  held  bad  upon  a  writ  of  error ;  but  the  objection  was 
overruled,  on  the  ground  that,  whether  a  witness  had  committed 
wilful   and  corrupt  perjury  or   not,   could   not   depend   on   the 
validity  in  point  of  form  of  the  indictment  as  to  which  he  gave 
evidence,  (v) 

But  it  must  be  observed  that  any  false  oath  is  punishable  as  Any  oath  is 

perjury  which  tends  to  mislead  a  court  in  any  of  their  proceed-  PerJul7  which 
i    ,.  .    j.   .   n      T     f          ,1,1          i     'j.    •  tends  to  mis- 

ings  relating  to  a  matter  judicially  before  them,  though  it  in  no  jead  acourtjn 

way  affect  the  principal  judgment  which  is  to  be  given  in  the  any  judicial 

proceeding. 

(r)  Supra.  post,  p.  36.  '  If  judgment  be  arrested  in  a 

(s)  Supra,  note  (o).  civil  action  for  a  defect  in  the  declara- 

(0  Eeg.  v.  Yates,  C.  &  M.  132.  tion,  it  has  never  been  said  that  that  cir- 

(w)  See  Reg.  v.  Burraston,  post,  p.  65.  cumstance  would  prevent  a  witness,  who 

(u)  Reg.  v.  Meek,  9  C.  &  P.  513,  Wil-  had  been  guilty  of  false  swearing  at  the 

liams,  J.     Mullett  v.  Hunt,  1   Cr.  &  M.  previous  trial,   from   being   indicted  for 

752,  was  cited  in  support  of  the  objection.  perjury;'  per  Pollock,    C.   B.,   Reg.    v. 

See  also  Davis  v.  Lovell,  4  M.  &  W.  678.  Cooke,  2  Den.  C.  C.  462. 

See  1   Hawk.     P.  C.  c.  69,  s.  4,  cited, 
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The  question 
of  materiality 
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the  jury  in 
this  case. 


But  the  pre- 
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and  it  seems 
that  material- 
ity is  a  ques- 
tion of  law. 


The  question 
of  materiality 


Of  Perjury  at  Common  Law.          [BOOK  v. 

cause ;  (w)  as  where  a  person  who  offers  himself  to  be  bail  for 
another  wilfully  swears  that  he  is  a  subsidy  man  and  assessed  at 
four  pounds  in  the  subsidy  book,  when  he  is  not  a  subsidy  man 
at  all.  (x)  So  also  perjury  may  be  committed  in  evidence  given 
to  the  judge  in  order  that  he  may  decide  whether  a  document  is 
admissible,  (r/) 

An  indictment  for  perjury  alleged  that  the  defendant,  as  execu- 
trix of  her  husband,  was  plaintiff  in  a  cause  in  the  county  court, 
and  that  she  falsely  swore  that  she  had  never  been  tried  at  the 
Central  Criminal  Court  for  any  offence,  and  had  never  been  in 
custody  at  the  Thames  police  station ;  it  was  proved  that  she  had 
been  in  custody  at  the  station,  and  had  been  tried  at  the  Central 
Criminal  Court,  and  acquitted  by  the  direction  of  the  judge ;  the 
cause  in  the  county  court  was  an  action  for  goods  sold  by  the 
testator,  and  was  tried  by  the  judge  without  a  jury ;  and  the 
verdict  was  for  the  plaintiff;  and  the  evidence  in  question  was 
given  by  the  plaintiff  during  her  cross-examination ;  it  was  objected 
that  the  evidence  given  by  the  defendant  was  not  material.  It 
could  not  be  material  on  the  question  whether  the  testator  in  his 
lifetime  sold  the  goods  for  which  the  action  was  brought ;  and  as 
the  trial  in  the  county  court  was  before  a  judge,  and  not  before  a 
jury,  it  did  not  weigh  as  to  the  result  of  that  trial  whether  she 
had  been  tried  or  not ;  and  as  giving  a  true  answer  that  she  had 
been  acquitted  by  the  direction  of  the  judge  would  have  equally 
cleared  her  character,  it  could  not  have  been  material  that  she 
denied  having  been  taken  into  custody  and  tried  on  that  charge. 
Lord  Campbell,  C.  J.,  ( I  think  that  there  is  evidence  of  ma- 
teriality,' and  (the  counsel  for  the  prisoner  having  addressed  the 
jury)  he  left  that  question  to  the  jury,  and  directed  them  to 
consider  whether  her  evidence  on  the  two  points  in  question 
might  not  influence  the  mind  of  the  judge  of  the  county  court 
in  believing  or  disbelieving  the  other  statements  she  made  in 
giving  her  evidence,  (z) 

But  where  on  an  indictment  for  perjury  before  a  coroner  a 
question  was  raised  as  to  the  materiality  of  the  matter  sworn,  and 
that  question  was  left  to  the  jury,  who  convicted ;  it  was  held,  on 
a  case  reserved,  that  the  matter  was  material :  and  all  the  judges 
except  one,  after  fully  considering  the  preceding  case,  expressed 
a  very  strong  opinion  that  it  was  for  the  judge  to  determine 
whether  the  matter  was  material  or  not.  (a) 

An  indictment  alleged  that  on  the  hearing  of  an  application  for 
an  order  in  bastardy  it  became  material  to  inquire  whether  the 


(M>)  1  Hawk.  P.  C.  c.  69,  s.  3. 

(#)  Royson's  case,  Cro.  Car.  146. 

(y)  Keg.  y.  Phillpotts,  ante,  p.  16. 

(z)  Reg.  v.  Lavey,  3  C.  &  K.  26,  A.D. 
1850.  In  every  previous  case  materiality 
has  been  treated  as  a  question  of  law, 
and  it  is  submitted  that  it  is  clearly  so  ; 
otherwise  all  the  cases  in  which  it  has 
been  held  that  an  averment  of  materiality 
is  unnecessary  where  the  materiality  ap- 
pears on  the  face  of  the  indictment,  are 
erroneous.  In  Reg.  v.  Gibbon,  L.  &  0. 
109,  Channel!,  B.,  said  he  never  could 
understand  Reg.  u.  Lavey,  'unless  on 
the  ground  that  there  was  a  question 


whether  the  defendant  in  the  County 
Court  action  meant  to  plead  or  admit  the 
claim.  That  point  having  been  ascer- 
tained, the  question  of  materiality  was  no 
longer  for  the  jury.' 

(a)  Reg.  v.  Courtney,  7  Cox  C.  C.  Ill, 
A.D.  1856.  Ball,  J,  doubted.  It  is  to 
be  observed  that  in  this  case  all  the 
judges  held  the  evidence  to  be  rraterial ; 
they  did,  therefore,  treat  the  question  as 
a  matter  of  law.  If  they  had  held  it  to  be 
a  question  for  the  jury,  the  question 
would  have  been  whether  the  evidence 
warranted  the  verdict.  Sec  this  case 
more  fully  stated,  a/ite,  p.  17. 


CHAP.  I.] 


Of  Perjury,  fyc.,  by  Statutes. 


prisoner  had  ever  kissed  the  prosecutrix  or  had  familiarity  with 
her ;  the  prisoner  being  examined  in  answer  to  the  evidence  given 
by  the  prosecutrix,  swore  that  he  never  had  any  connection  or 
familiarity  with  her,  and  never  kissed  her.  It  was  objected  that 
the  evidence  was  not  material,  as  it  was  far  too  wide  in  the  form 
in  which  it  was  given.  Wightman,  J.,  consulted  Erie,  C.  J.,  and 
declined  to  stop  the  case,  and  after  pointing  out  the  necessity  for 
two  witnesses  to  prove  the  falsehood  of  the  prisoner's  evidence, 
told  the  jury :  '  Then  the  question  arises  whether  the  parts  of  his 
evidence  which  are  assigned  as  perjury  were  material  to  the 
investigation.  It  seems  to  me  that  they  were  so,  but  that  is  for 
you.  Were  they  material  and  wilfully  false  ? '  (6) 

It  should  be  observed,  that  a  man  may  be  as  much  perjured  by 
an  oath  taken  by  him  in  his  own  cause,  either  in  an  answer  in 
chancery,  or  in  an  answer  to  interrogatories  concerning  a  con- 
tempt, or  in  an  affidavit,  &c.,  as  by  an  oath  taken  by  him  as  a 
witness  in  the  cause  of  another  person,  (c)  But  the  oath  must  be 
taken  by  a  person  sworn  to  depose  the  truth ;  and  a  false  verdict 
does  not  come  under  the  notion  of  perjury,  because  the  jurors  do 
not  swear  to  depose  the  truth,  but  only  to  judge  truly  of  the  de- 
positions of  others,  (cf) 

A  further  point  of  general  application  may  be  mentioned, 
namely,  that  it  appears  not  to  be  important  whether  the  false 
oath  were  credited  or  not,  or  whether  the  party  in  whose  prejudice 
it  was  taken  were  in  the  event  any  ways  damaged  by  it ;  for  the 
prosecution  is  not  grounded  on  the  damage  to  the  party,  but  on 
the  abuse  of  public  justice,  (e) 

In  some  cases,  where  a  false  oath  has  been  taken,  the  party 
may  be  prosecuted  by  indictment  at  common  law,  though  the 
offence  may  not  amount  to  perjury.  Thus  it  appears  to  have 
been  holden,  that  any  person  making  or  knowingly  using  any 
false  affidavit  taken  abroad  (though  a  perjury  could  not  be 
assigned  on  it  here)  in  order  to  mislead  our  courts  of  justice, 
is  punishable  by  indictment  as  for  misdemeanor ;  and  Lord 
Ellenborough,  C.  J.,  said,  ( that  he  had  not  the  least  doubt  that 
any  person  making  use  of  a  false  instrument  in  order  to  pervert  the 
course  of  justice  was  guilty  of  an  offence  punishable  by  indict- 
ment.' (/) 

We  may  now  proceed  to  consider  the  5  Eliz.  c.  9,  and  other 
statutes  which  relate  to  the  offence  of  perjury. 

By  the  5  Eliz.  c.  9,  (g)  s.  3,  (  all  and  every  such  person  and  per- 
sons which  shall  unlawfully  and  corruptly  procure  any  witness  or 
witnesses  by  letters,  rewards,  promises,  or  by  any  other  sinister 
and  unlawful  labour  or  means  whatsoever,  to  commit  any  wilful 
and  corrupt  perjury,  in  any  matter  or  cause  whatsoever  now  de- 
pending, or  which  hereafter  shall  depend  in  suit  and  variance,  by 
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was,  however, 
left  to  the 
jury  in  this 
case. 


A  man  may  be 
perjured  by 
an  oath  taken 
in  hit  own 
cause. 

But  a  false 
verdict  does 
not  come  un- 
der the  notion 
of  perjury. 

It  is  not  ne- 
oessary  that 
the  false  oath 
were  credited. 


False  oath  in- 
dictable in 
some  cases, 
though  not 
assignable  as 
perjury. 


(6)  Reg.  v.  Goddard,  2  F.  &  F.  361, 
A.D.  1861.  No  authority  was  referred  to 
in  this  case.  Acquittal. 

(c)  1  Hawk.  P.  C.  c.  69,  s.  5.  Bac. 
Abr.  tit.  Perjury  (A). 

(«0  Id.  ibid. 

(e)  1  Hawk.  P.  C.  c.  69,  s.  9.  Bac. 
Abr.  tit.  Perjury  (A).  In  Rex  v. 
Nicholls,  Gloucester  Sum.  Ass.  1838,  cor. 
Patteson,  J.,  the  prisoner  had  on  the  trial 


of  one  Pitt  for  larceny  sworn  that  he  had 
not  given  the  stolen  property  to  Pitt,  but 
he  was  contradicted  by  other  witnesses, 
and  the  jury  disbelieved  him,  and  ac- 
quitted Pitt,  and  he  was  convicted  of  per- 
jury in  so  swearing,  and  transported  for 
seven  years.  C.  S.  G. 

(/)  Omealy  v.  NeWell,  8  Easf,  364. 

(gr)  Made  perpetual  by  the  29  Eliz.  6. 
5,  s.  2,  and  21  Jat  1,  c.  28,  s.  8. 


Statutes  relat- 
ing to  perjury. 

[604] 
5  Eliz.  c.  9, 
s.  3.  Procuring 
any  witness 
to  commit 
perjury  in  any 
matter  in  suit, 
by  writ,  &c., 
concerning 
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any  lands, 
goods,  &c.,  or 
when  sworn 
in  perpetuam 
rei  memoriam 
punishable  by 
forfeiture  of 
401. 


Such  offender 
not  having 
goods,  &c.,  to 
the  value  of 
40/.,  to  suffer 
imprisonment. 


Persons  con- 
victed not  to 
be  received 
as  witnesses 
until  judg- 
ment reversed. 


Persons  com- 
mitting per- 
jury to  forfeit 
20/.  and  to  be 
imprisoned  for 
six  months ; 
and  their  oath 
not  to  be  re- 
ceived in  any 
court  of  re- 
cord until 
judgment  re- 
versed. 

[60S] 


Of  Perjury,  fyc.,  by  Statutes.  [BOOK  v. 

any  writ,  action,  bill,  complaint,  or  information,  in  any  wise 
touching  or  concerning  any  lands,  tenements,  or  hereditaments, 
or  any  goods,  chattels,  debts,  or  damages,  in  any  of  the  courts 
before  mentioned,  (A)  or  in  any  of  the  Queen's  Majesty's  courts 
of  record,  or  in  any  leet,  view  of  frank-pledge  or  law-day,  ancient 
demesne  court,  hundred  court,  court  baron,  or  in  the  court  or 
courts  of  the  stannary  in  the  counties  of  Devon  and  Cornwall ;  or 
shall  likewise  unlawfully  and  corruptly  procure  or  suborn  any 
witness  or  witnesses,  which  shall  be  sworn  to  testify  in  perpetuam 
rei  memoriam  ;  that  then  every  such  offender  or  offenders  shall  for 
his,  her,  or  their  said  offence,  being  thereof  lawfully  convicted  or 
attainted,  lose  and  forfeit  the  sum  of  forty  pounds.' 

Sec.  4.  f  If  it  happen  any  such  offender  or  offenders,  so  being 
convicted  or  attainted  as  aforesaid,  not  to  have  any  goods  or 
chattels,  lands,  or  tenements,  to  the  value  of  forty  pounds,  that 
then  every  such  person  so  being  convict  or  attainted  of  any  of  the 
offences  aforesaid,  shall  for  his  or  their  said  offence  suffer  im- 
prisonment by  the  space  of  one  half-year,  without  bail  or  main- 
prize,  and  to  stand  upon  the  pillory  (i)  the  space  of  one  whole 
hour,  in  some  market  town,  next  adjoining  to  the  place  where  the 
offence  was  committed,  in  open  market  there,  or  in  the  market 
town  itself  where  the  offence  was  committed.' 

Sec.  5.  (  No  person  or  persons,  being  so  convicted  or  attainted, 
be  from  thenceforth  received  as  a  witness  to  be  deposed  and  sworn 
in  any  court  of  record  (within  England,  Wales,  or  the  Marches  of 
the  same),  until  such  time  as  the  judgment  given  against  the 
said  person  or  persons  shall  be  reversed  by  attaint  (J)  or  otherwise ; 
and  that,  upon  every  such  reversal,  the  parties  grieved  to  recover 
his  or  their  damages  against  all  and  every  such  person  and  persons 
as  did  procure  the  said  judgment  so  reversed  to  be  first  given 
against  them,  or  any  of  them,  by  action  or  actions  to  be  sued  upon 
his  or  their  case  or  cases,  according  to  the  course  of  the  common 
laws  of  this  realm.' 

Sec.  6.  ( If  any  person  or  persons,  either  by  the  subornation, 
unlawful  procurement,  sinister  persuasion,  or  means  of  any  others, 
or  by  their  own  act,  consent,  or  agreement,  wilfully  and  corruptly 
commit  any  manner  of  wilful  perjury,  by  his  or  their  deposition 
in  any  of  the  courts  before  mentioned,  or  being  examined  ad 
perpetuam  rei  memoriam,  that  then  every  person  or  persons  so 
offending,  and  being  thereof  duly  convicted  or  attainted  by  the 
laws  of  this  realm,  shall  for  his  or  their  said  offence  lose  and 
forfeit  twenty  pounds,  and  to  have  imprisonment  by  the  space  of 
six  months  without  bail  or  mainprize ;  and  the  oath  of  such  person 
or  persons  so  offending  from  thenceforth  not  to  be  received  in  any 
court  of  record  within  this  realm  of  England  or  Wales,  or  the 


(h)  Viz.  (as  in  sec.  1)  'the  King's 
Courts  of  Chancery,  the  Star  Chamber, 
the  Whitehall,  or  elsewhere  within  any  of 
the  King's  dominions  of  England  or 
Wales,  or  the  marches  of  the  same,  where 
any  person  or  persons  have  or  from 
thenceforth  should  have  authority  by 
virtue  of  the  King's  commission,  patent, 
or  writ,  to  hold  plea  of  land,  or  to  ex- 
amine, hear,  or  determine  any  title  of 
lands,  or  any  matter  or  witnesses  con- 


.  cerning  the  title,  right,  or  interest  of  any 
lands,  tenements,  or  hereditaments.' 

(i)  The  1  Viet.  c.  23,  abolishes  the 
punishment  of  pillory  in  all  cases,  but 
does  not  '  change,  alter,  or  affect  any 
punishment  whatsoever  which  may  now 
by  law  be  inflicted  in  respect  of  any 
offence,  except  only  the  punishment  of  the 
pillory.' 

(j)  Abolished  by  the  6  Geo.  4,  c.  50,  s. 
60,  and  Evidence,  post,  p.  [973],  et  seq. 
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Marches  of  the  same,  until  such  time  as  the  judgment  given 
against  the  said  person  or  persons  shall  be  reversed  by  attaint  (k) 
or  otherwise;  and  that  upon  every  such  reversal,  the  parties 
grieved  to  recover  his  or  their  damages  against  all  and  every  such 
person  and  persons  as  did  procure  the  said  judgment  so  reversed 
to  be  given  against  them  or  any  of  them,  by  action  or  actions  to 
be  sued  upon  his  or  their  case  or  cases,  according  to  the  course  of 
the  common  laws  of  this  realm.' 

Sec.  7.  ( If  it  happen  the  said  offender  or  offenders  so  offending  And  if  such 
not  to  have  any  goods  or  chattels  to  the  value  of  twenty  pounds,  offenders  have 
that  then  he  or  they  to  be  set  on  the  pillory  (Z)  in  some  market-  {JJJ  value8  of 
place  within  the  shire,  city,  or  borough,  where  the  said  offence  2o/.,  they  are 
shall  be  committed,  by  the  sheriff  or  his  ministers,  if  it  shall  for-  t*)  be.set  irl 
tune  to  be  without  any  city  or  town  corporate ;  and  if  it  happen  and^la 
to  be  within  any  such  city  or  town  corporate,  then  by  the  said  ears  nailed ; 
head  officer  or  officers  of  such  city  or  town  corporate,  or  by  his  and  fo  be 
or  their  ministers,  and  there  to  have  both  his  ears  nailed,  and  from  ^^»  wj^C 
thenceforth  to  be  discredited  and  disabled  for  ever  to  be  sworn  in  nesses  until 
any  of  the  courts  of  record  aforesaid,  until  such  time  as  the  judg-  judgment 
ment  shall  be  reversed,  (k)  and  thereupon  to  recover  his  damages 
in  manner  and  form  before  mentioned.' 

The  statute  further  enacts,  that  one  moiety  of  the  said  for-  Disposal  of 
feitures  shall  be  to  the  King,  and  the  other  moiety  to  such  person  forfeitures. 
as  shall  be  grieved,  hindered,  or  molested  by  reason  of  any  of  the 
offences  before  mentioned,  that  will  sue  for  the  same,  &c. ;  and  Trial  of  of- 
that  as  well  the  judge  and  judges  of  every  such  of  the  said  courts  feilces- 
where  any  such  suit  shall  be,  and  whereupon  any  such  perjury 
shall  be  committed,  as  also  the  justices  of  assize  and  gaol  delivery, 
and  justices  of  peace  at  their  quarter  sessions,  both  within  the 
liberties  and  without,  may  inquire  of,  hear,  and  determine  all 
offences  against  the  said  Act.  (m)     And  it  is  provided,  that  the  The  Act  is  not 
said  Act  shall  no  way  extend    to  any  spiritual  or  ecclesiastical  to  *xte*& 
court,  but  that  every   such  offender,  as  shall  offend  in  term  as  ^^g. 
aforesaid,  shall  be  punished  by  such  usual  and  ordinary  laws  as  Nor  to  restrain 
are  used  in  the  said  courts,  (n)     And  it  is  also  provided,  that  the  other  punish- 
said  statute  shall  not  restrain  the  authority  of  any  judge  having  .ment  of  Per~ 
absolute  power  to  punish  perjury  before  the  making  thereof;  but  Jury* 
that  every  such  judge   may  proceed  in  the  punishment  of  all 
offences  punishable  before  the  making  of  the  said  statute,  in  such 
wise  as  they  might  have  done  and  used  to  do  to  all  purposes,  so 
that  they  set  not  on  the  offender  less  punishment  than  is  contained 
in  the  said  Act.  (o) 

An  important  statute  relating  to  the  punishment  of  perjury  is  2  Geo.  2, 
the  2  Geo.  2,  c.  25,  s.  2,  which,  in  order  the  more   effectually  to  £  25, 8.  2. 
deter  persons  from  committing  wilful  and  corrupt  perjury,  or  sue^rnation  of 
subornation   of  perjury,  enacts,    '  that   besides  the    punishment  perjury  made 
already  to  be  inflicted  by  law  for  so  great  crimes,  it  shall  and  may  further  pun  ish- 
be  lawful  for  the  court  or  judge,  before  whom  any  person  shall  sonme^nt'and" 
be  convicted  of  wilful  and  corrupt  perjury,  or  subornation  of  per-  hard  labour 
iury,  according  to  the  laws  now  in  being  to  order  such  person  to  in  tlie  llouse 

"u  i_  r  j.'  •£•     A-U  j?  of  correction, 

be  sent  to  some  house  01  correction  within  the  same  county  lor  a  or  by  trans_ 

(k)  See  the  last  note.  Viet.  c.  38,  post,  p.  77. 

(/)  See  note  (i),   supra.  (/>)  Sec.  11. 

(in)  Sees.   8,    9.     But  see    the  5  &  6'         (o)  Sec.   13. 
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povtation  for 

seven  years. 
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22  Geo.  2, 
c.  46,  s.  36. 


time  not  exceeding  seven  years,  there  to  be  kept  to  hard  labour  (p) 
during  all  the  said  time,  or  otherwise  to  be  transported  to  some  of 
his  Majesty's  plantations"  beyond  the  seas,  for  a  term  not  exceed- 
ing seven  years,  (q)  as  the  court  shall  think  most  proper ;  and 
thereupon  judgment  shall  be  given,  that  the  person  convicted 
shall  be  committed  or  transported  accordingly  over  and  beside  such 
punishment  as  shall  be  adjudged  to  be  inflicted  on  such  person, 
agreeable  to  the  laws  now  in  being;  and  if  transportation  be  directed, 
the  same  shall  be  executed  in  such  manner  as  is  or  shall  be  pro- 
vided by  law  for  the  transportation  of  felons ;  and  if  any  person 
so  committed  or  transported  shall  voluntarily  escape  or  break 
prison,  or  return  from  transportation  before  the  expiration  of  the 
time  for  which  he  shall  be  ordered  to  be  transported  as  aforesaid, 
such  person,  being  thereof  lawfully  convicted,  shall  suffer  death 
as  a  felon,  without  benefit  of  clergy,  and  shall  be  tried  for  such 
felony  in  the  county  where  he  so  escaped,  or  where  he  sha]l  be 
apprehended.' 

Besides  these  statutes,  there  are  a  great  number  relating  to  per- 
jury committed  in  particular  proceedings  and  transactions,  and  by 
particular  persons,  some  of  which  it  will  be  proper  to  notice  in 
this  place.  Enactments  of  this  description  are  to  be  met  with  in 
so  many  and  such  various  statutes  that  it  is  not  presumed  but  that 
many  of  them  have  not  come  within  the  Editor's  observation. 

It  should  first  be  mentioned  that  the  false  affirmation,  or  decla- 
ration, of  any  of  the  people  called  Quakers,  made  instead  of  an 
oath,  will  subject  the  party  to  the  penalties  of  perjury,  by  the 
enactments  of  several  statutes,  7  &  8  Will.  3,  c.  34 ;  8  Geo.  1, 
c.  6  ;  and  22  Geo.  2,  c.  46.  The  latter  statute  by  sec.  36  enacts, 
f  that  in  all  cases  wherein  by  any  Act  or  Acts  of  Parliament  now 
in  force,  or  hereafter  to  be  made,  an  oath  is  or  shall  be  allowed, 
authorized,  directed,  or  required,  the  solemn  affirmation  or  decla- 
ration of  any  of  the  people  called  Quakers,  in  the  form  pre- 
scribed by  the  said  Act  made  in  the  eighth  year  of  his  said  late 
Majesty's  reign,  (r)  shall  be  allowed  and  taken  instead  of  such 
oath,  although  no  particular  or  express  provision  be  made  for 
that  purpose  in  such  Act  or  Acts ;  and  all  persons  who  are  or 
shall  be  authorized  or  required  to  administer  such  oath  shall  be 
and  are  hereby  authorized  and  required  to  administer  the  said 
affirmation  or  declaration;  and  the  said  solemn  affirmation  or 
declaration  so  made  as  aforesaid  shall  be  adjudged  and  taken, 
and  is  hereby  enacted  and  declared  to  be  of  the  same  force  and 
effect,  to  all  intents  and  purposes,  in  all  courts  of  justice  and 
other  places  where  by  law  an  oath  is  or  shall  be  allowed,  autho- 
rized, directed,  or  required,  as  if  such  Quaker  had  taken  an  oath 
in  the  usual  form :  and  if  any  person  making  such  affirmation  or 
declaration  shall  be  lawfully  convicted  of  having  wilfully,  falsely, 
and  corruptly  affirmed  and  declared  any  matter  or  thing,  which  if 
the  same  had  been  deposed  in  the  usual  form  would  have 


(p}  The  3  Geo.  4,  c.  1 1 4,  provides  that 
any  person  convicted  of  perjury  or  sub- 
ornation of  perjury  may  be  sentenced  to 
imprisonment  with  hard  labour  for  any 
term  not  exceeding  the  term  for  which  the 
court  may  imprison  for  such  offences,  in 
addition  to  or  in  lieu  of  any  other  punish- 
ment. 


(<?)  Penal  servitude  for  any  term  not 
exceeding  seven  and  not  less  than  five 
years  by  the  20  &  21  Viet.  c.  3,  and  27  & 
28  Viet.  c.  47,  ante,  vol.  1,  p.  4. 

(f)  That  form  was  as  follows  : — 'I, 
A.  B.,  do  solemnly,  sincerely,  and  truly 
declare  and  affirm.' 
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amounted  to  wilful  and  corrupt  perjury,  every  person  so  offending 
shall  incur  and  suffer  the  like  pains,  penalties,  and  forfeitures,  as 
by  the  laws  and  statutes  of  this  realm  are  to  be  inflicted  on  per-  [6O7] 
sons  convicted  of  wilful  and  corrupt  perjury.'  But  by  sec.  37  it 
is  provided,  '  that  no  Quaker  shall  by  virtue  of  this  Act  be  qua- 
lified or  permitted  to  give  evidence  in  any  criminal  cases,  or  to 
serve  on  juries,  or  to  bear  any  office  or  place  of  profit  in  the 
government.' 

The  9  Geo.  4,  c.  32,  s.  1,  reciting  that  'it  is   expedient  that  9  Geo.  4, 

Quakers  and  Moravians  should  be  allowed  to  give  evidence  upon  ^  ?2>  s-  L 

,  -YJ  .        .        ,,  •     •      i  11  •   »i  »   False  affirnpa- 

their  solemn  affirmation  in  all  cases,  criminal  as  well  as  civil,    tjons  Of  Q.,a. 

enacts  that  (  every  Quaker  or  Moravian,  who  shall  be  required  kcrs  and  Mo- 

to  give  evidence  in  any  case  whatsoever,  criminal  or  civil,  shall,  ravians- 

instead  of  taking  an  oath  in  the  usual  form,  be  permitted  to  make 

his  or  her  solemn  affirmation  or  declaration  in  the  words  follow- 

ing, that  is  to  say  :  "  I,  A.  B.,  do  solemnly,  sincerely,  and  truly 

declare  and  affirm;"  which  said  affirmation  or  declaration  shall  be 

of  the  same  force  and  effect  in  all  courts  of  justice,  and  other 

places  where  by  law  an  oath  is  required,  as  if  such  Quaker  or 

Moravian  had  taken  an  oath  in  the  usual  form  ;  and  if  any  person 

making    such  affirmation  or    declaration  shall   be    convicted    of 

having  wilfully,  falsely,  and  corruptly  affirmed  or  declared  any 

matter  or  thing,  which  if  the  same  had  been  sworn  in  the  usual 

form  would  have  amounted  to  wilful  and  corrupt  perjury,  every 

such  offender  shall  be  subject  to  the  same  pains,  penalties,  and 

forfeitures  to  which  persons  convicted  of  wilful  and  corrupt  per- 

jury are  or  shall  be  subject.' 

The  3  &  4  Will.  4,  c.  49,  s.  1,  enacts  that  f  every  person  of  the  3  &  -i  Will.  4, 
persuasion  of  the  people  called  Quakers  and  every  Moravian  be  per-  c-  49- 
mitted  to  make  his  or  her  sblemn  affirmation  or  declaration,  instead  Moravians"' 
of  taking  an  oath,  in  all  places  and  for  all  purposes  whatsoever 
where  an  oath  is  or  shall  be  required,  either  by  the  common  law,  or 
by  any  Act  of  Parliament  already  made,  or  hereafter  to  be  made  :  ' 
and  provides  that  (  if  any  such  person  making  such  solemn  affir- 
mation or  declaration  shall  be  lawfully  convicted,  wilfully,  falsely, 
and  corruptly  to  have  affirmed  or  declared  any  matter  or  thing, 
which  if  the  same  had  been  (s)  in  the  usual   form  would  have 
amounted  to  wilful  and  corrupt  perjury,  he  or  she  shall  incur  the 
same  penalties  and  forfeitures  as  by  the  laws  and  statutes  of  this 
realm  are  enacted  against  persons  convicted  of  wilful  and  cor- 
rupt perjury.' 

By  the  1  &  2  Viet.  c.  77,  f  it  shall  be  lawful  for  any  person   i  &  2  Viet. 
who  shall  have  been  a  Quaker  or  Moravian  to  make  solemn  affir-  c-  77-^   Pfj!  - 
mation  and  declaration  in  lieu  of  taking  an  oath,  as  fully  as  it  been  Quakers 
would  be  lawful  for  any  such  person  to  do  if  he  still  remained  a  ami  Mora- 
member  of  either  of  such  religious  denominations  of  Christians,'  vmns- 
and  persons  guilty  of  mating  false  affirmations  or  declarations  are 
liable  to  the  same  punishments  as  persons  guilty  of  perjury,  in 
the  same  manner  as  in  the  preceding  statute,  (t) 

By  the  1  &  2  Viet.  c.  105,  f  in  all  cases  in  which  an  oath  may  i  &  2  Viet 

lawfully  be  and  shall  have  been  administered  to  any  person  either  c.  105.    All 

persons  bound 

(s)  The  word  '  sworn  '  seems  omitted       quence  of  Reg.  v.  Doran,  2  M.  C.  C.  B. 
here.  37.     2  Lew.  37. 

(0  This  statute  was  passed  in  conse- 


28 

by  the  oath 
taken. 
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as  a  juryman  or  a  witness,  or  a  deponent  in  any  proceeding,  civil 
or  criminal,  in  any  court  of  law  or  equity  in  the  united  kingdom, 
or  on  appointment  to  any  office  or  employment,  or  on  any  occa- 
sion whatever,  such  person  is  bound  by  the  oath  administered : 
provided  the  same  shall  have  been  administered  in  such  form  and 
with  such  ceremonies  as  such  person  may  declare  to  be  binding ; 
and  every  such  person,  in  case  of  wilful  false  swearing,  may  be 
convicted  of  the  crime  of  perjury,  in  the  same  manner  as  if  the 
oath  had  been  administered  in  the  form  and  with  the  ceremonies 
most  commonly  adopted.' 

By  the  17  &  18  Viet.  c.  125,  s.  20,  '  if  any  person  called  as  a 
witness,  or  required  or  desiring  to  make  an  affidavit  or  deposition, 
shall  refuse  or  be  unwilling  from  alleged  conscientious  motives  to 
be  sworn,  it  shall  be  lawful  for  the  court  or  judge  or  other  pre- 
siding officer,  or  person  qualified  to  take  affidavits  or  depositions, 
upon  being  satisfied  of  the  sincerity  of  such  objection,  to  permit 
such  person,  instead  of  being  sworn,  to  make  his  or  her  solemn 
affirmation  or  declaration  in  the  words  following;  viz.,  "  I,  A.  B., 
do  solemnly,  sincerely,  and  truly  affirm  and  declare,  that  the 
taking  of  any  oath  is,  according  to  my  religious  belief,  unlawful ; 
and  I  do  also  solemnly,  sincerely,  and  truly  affirm  and  declare," 
&c.,  which  solemn  affirmation  and  declaration  shall  be  of  the  same 
force  and  effect  as  if  such  person  had  taken  an  oath  in  the  usual 
form.' 

Sec.  21.  ( If  any  person  making  such  solemn  affirmation  or 
declaration  shall  wilfully,  falsely,  and  corruptly  affirm  or  declare 
any  matter  or  thing,  which,  if  the  same  had  been  sworn  in  the 
usual  form,  would  have  amounted  to  wilful  and  corrupt  perjury, 
every  such  person  so  offending  shall  incur  the  same  penalties  as 
by  the  laws  and  statutes  of  this  kingdom  are  or  may  be  enacted  or 
provided  against  persons  convicted  of  wilful  and  corrupt  perjury.' 

By  the  24  &  25  Viet.  c.  66,  s.  1,  '  if  any  person  called  as  a  wit- 
ness in  any  court  of  criminal  jurisdiction  in  England  or  Ireland,  or 
required  or  desiring  to  make  an  affidavit  or  deposition  in  the  course 
of  any  criminal  proceeding,  shall  refuse  or  be  unwilling,  from 
alleged  conscientious  motives,  to  be  sworn,  it  shall  be  lawful  for 
the  court  or  judge,  or  other  presiding  officer  or  person  qualified 
to  take  affidavits  or  depositions,  upon  being  satisfied  of  the  sin- 
cerity of  such  objection,  to  permit  such  person,  instead  of  being 
sworn,  to  make  his  or  her  solemn  affirmation  or  declaration,  in 
the  words  following;  viz,,  "  I,  A.  B.,  do  solemnly,  sincerely, and 
truly  affirm  and  declare,  that  the  taking  of  any  oath  is,  according 
to  my  religious  belief,  unlawful ;  and  I  do  also  solemnly,  sincerely, 
and  truly  affirm  and  declare,"  &c.,  which  solemn  affirmation  and 
declaration  shall  be  of  the  same  force  and  effect  as  if  such  person 
had  taken  an  oath  in  the  usual  form.' 

Sec.  2.  *  If  any  person  making  such  solemn  affirmation  or  de- 
claration shall  wilfully,  falsely,  and  corruptly  affirm  or  declare  any 
matter  or  thing  which,  if  the  same  had  been  sworn  in  the  usual 
form,  would  have  amounted  to  wilful  and  corrupt  perjury,  every 
such  person  so  offending  shall  incur  the  same  penalties  as  by  the 
laws  and  statutes  of  this  kingdom  are  or  may  be  enacted  or  pro- 
vided against  persons  convicted  of  wilful  and  corrupt  perjury.' 

The  Bribery  Act,  2  Geo.  2,  c.  24,  gives  the  form  of  an  oath  to 
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be  taken  by  the  returning  officer ;  and  then  enacts,  by  sec.  5,  ( that      [612] 
if  any  returning  officer,  elector,  or  person  taking  the  oath  or  Perjur7  bv 
affirmation  hereinbefore  mentioned,  shall  be  guilty  of  wilful  and  officers" &c. 
corrupt  perjury,  or  of  false  affirming,  and  be  thereof  convicted  by  2  Gco.  2,  c.  24. 
due  course  of  law,  he  shall  incur  and  suffer  the  pains  and  penalties 
which  by  law  are  enacted  or  inflicted  in  cases  of  wilful  and  corrupt 
perjury.'  (u) 

The  2  Will.  4,  c.45,  entitled  '  An  Act  to  amend  the  representa-  2  Will.  4, 
tion  of  the  people  in  England  and  Wales,'  by  sec.  58  enacts  that  in  c-  *5> s-  58< 
all  elections  whatever  of  members  to  serve  in  Parliament,  f  no  in-  by  voters  ^t 
quiry  shall  be  permitted  at  the  time  of  polling  as  to  the  right  of  elections. 
any  person  to  vote,  except  only  as  follows  (that  is  to  say): — that  the 
returning  officer  or  his  respective  deputy  shall,  if  required  on  be- 
half of  any  candidate,  put  to  any  voter  at  the  time  of  his  tendering 
his  vote,  and  not  afterwards,  the  following  questions,  or  any  of 
them,  and  no  other  :  — 

( 1.  Are  you  the  same  person  whose  name  appears  as  A.  B.  on  the      [6131 
register  of  voters  now  in  force  for  the  county  of        (or  for 
the         riding,  parts,  or  divisions,  &c.,  or  for  the  city,  &c., 
as  the  case  may  be)  ? 

/  2.  Have  you  already  voted,  either  here  or  elsewhere,  at  this  elec- 
tion for  the  county  of  (or  for  the  riding, 
parts,  or  division  of  the  county  of  or  for  the  city  or 
borough  of  as  the  case  may  be)  ? 

6  3.  Have  you  the  same  qualification  for  which  your  name  was  ori- 
ginally inserted  in  the  register  of  voters  now  in  force  for 
the  county  of,  &c.  (or  for  the  riding,  &c.,  or  for  the 

city,  &c.,  as  the  case  may  be,  specifying  in  each  case 
the  particulars  of  the  qualification  as  described  in  the 
register)  ? 

(  And  if  any  person  shall  wilfully  make  a  false  answer  to  any  of 
the  questions  aforesaid,  he  shall  be  deemed  guilty  of  an  indictable 
misdemeanor,  and  shall  be  punished  accordingly,  (v)  and  the  re- 
turning officer  or  his  deputy,  or  a  commissioner  or  commissioners 
to  be  for  that  purpose  by  him  or  them  appointed,  shall  (if  re- 
quired on  behalf  of  any  candidate  at  the  time  aforesaid)  ad- 
minister an  oath  (or  in  case  of  a  Quaker  or  Moravian,  an 
affirmation)  to  any  voter  in  the  following  form  (that  is  to  say) : — 

(  "  You  do  swear  (or  being  a  Quaker  or  Moravian,  do  affirm)  that 
you  are  the  same  person  whose  name  appears  as  A.  B.  on  the 
register  of  voters  now  in  force  for  the  county  of  (or  for 

the  riding,  parts,  or  division  of  the  county  of 

or  for  the  city  or  borough  of  as  the  case  may  be),  and  that 

you  have  not  before  voted,  either  here  or  elsewhere,  at  the  present 
election  for  the  said  county  (or  for  the  said  riding,  parts,  or  divi- 
sion of  the  said  county,  or  for  the  said  city  or  borough,  as  the  case 
may  be).  "  So  help  you  God."  (w) 

(ii)  The  17  &  18  Viet.  c.  102,  s.  1,  pressly  make  the  falsely  taking  this  oath 

repeals  this  Act,  except  sec.  3,  and  so  either  perjury  or  a  misdemeanor,  yet  it 

much  as  relates  to  oaths  of  returning  is  conceived  that  it  would  be  a  misde- 

offieers.  meaner  at  common  h,w.  See  Rex  r.  De 

(w)  See  the  case?,  post,  p.  109.  Beauvoir,  7  C.  &  P.  I7,p(st,  p.  113. 

(w)  Although  the  statute  does  not  ex- 
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Perjury  before 
revising  bar- 
risters. 
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Certain  in- 
quiries of  a 
voter  at  a 
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election,  and 
no  other. 


A  false  answer 
is  indictable. 


4  &  5  Viet. 
c.  58,  s.  75. 
Perjury  before 
election  com- 
mittees. 
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6  And  no  elector  shall  hereafter  at  any  such  election  be  required  to 
take  any  oath  or  affirmation  except  as  aforesaid,  either  in  proof  of 
his  freehold  or  of  his  residence,  age,  or  other  qualification  or  right 
to  vote,  any  law  or  statute,  local  or  general,  to  the  contrary  not- 
withstanding.' 

The  same  statute  by  sees.  41  &  50  provides  that  the  Revising 
Barristers  shall  hold  open  courts  for  the  purpose  of  revising  the 
lists  of  voters  for  counties  and  boroughs,  and  sec.  52  enacts,  that 
( every  barrister  holding  any  court  under  this  Act  as  afore- 
said shall  have  power  to  adjourn  the  same  from  time  to  time,  and 
from  any  one  place  to  any  other  place  or  places  within  the  same 
county,  riding,  parts,  or  division,  or  within  the  same  city  or 
borough,  or  within  any  place  sharing  in  the  election  for  such  city 
or  borough,  but  so  as  that  no  such  adjourned  court  shall  be  held 
after  the  25th  day  of  October  in  any  year ;  and  every  such  bar- 
rister shall  have  power  to  administer  an  oath  (or  in  the  case  of  a 
Quaker  or  Moravian,  an  affirmation)  to  all  persons  making  objec- 
tion to  the  insertion  or  omission  of  any  name  in  any  of  such  lists 
as  aforesaid,  and  to  all  persons  objected  to,  or  claiming  to  be  in- 
serted in  any  of  such  lists,  or  claiming  to  have  any  mistake  cor- 
rected or  any  omission  supplied  in  any  of  such  lists,  and  to  all 
witnesses  who  may  be  tendered  on  either  side,  and  that,  if  any 
person  taking  any  oath  or  making  any  affirmation  under  this  Act 
shall  wilfully  swear  or  affirm  falsely,  such  person  shall  be  deemed 
guilty  of  perjury,  and  shall  be  punished  accordingly.'  (x) 

By  the  Municipal  Corporation  Reform  Act,  5  &  6  Will.  4,  c.  76, 
s.  34,  '  110  inquiry  shall  be  permitted  at  any  election  as  to  the 
right  of  any  person  to  vote  as  a  burgess  in  any  borough  except 
only  as  follows  (that  is  to  say) : — that  the  mayor  or  other  presiding 
officer  shall,  if  required  by  any  two  burgesses  entitled  to  vote  in 
the  same  borough,  put  to  any  voter  at  the  time  of  his  delivering  in 
his  voting  paper,  and  not  afterwards,  the  following  questions,  or 
any  of  them,  and  no  other  :— 

*  1.  Are  you  the  person  whose  name  is  signed  as  A.  B.  to  the 

voting  paper  now  delivered  in  by  you  ? 

(  2.  Are  you  the  person  whose  name  appears  as  A.  B.  on  the  bur- 
gess roll  now  in  force  for  this  borough,  being  registered 
therein  as  rated  for  property  described  to  be  situated  in 
?     [Here  specify  the  street,  &c.,  as  described  in 
the  burgess  roll.] 
e  3.  Have  you  already  voted  at  the  present  election  ? 

(  And  no  person  required  to  answer  any  of  the  said  questions  shall 
be  permitted  or  qualified  to  vote  until  he  shall  have  answered  the 
same ;  and  if  any  person  shall  wilfully  make  a  false  answer  to  any 
of  the  questions  aforesaid,  he  shall  be  deemed  guilty  of  a  misde- 
meanor, and  may  be  indicted  and  punished  accordingly.'  (y) 

The  4  &  5  Yict.  c.  58,  entitled  '  An  Act  to  amend  the  law  for  the 
trial  of  controverted  elections,  by  sec.  75  enacts,  ( that  where  in 
this  Act  anything  is  required  to  be  verified  on  oath  to  the  House 
of  Commons,  it  shall  be  lawful  for  the  clerk  or  clerk  assistant  of 

(*)  See  Reg.  v.  Thornhill,  post,  p.  75. 

(#)  See  vol.  1,  p.  92,  for  this  punishment ;  and  the  cases,  post,  p.  112. 
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the  House  of  Commons  to  administer  an  oath  for  that  purpose,  or 
an  affidavit  for  such  purpose  may  lawfully  be  sworn  before  any 
justice  of  the  peace  or  master  of  the  High  Court  of  Chancery.' 

By  sec.  76,  (  every  person  who  shall  wilfully  give  any  false  evi- 
dence before  the  House  of  Commons,  or  any  committee  or 
examiner  of  recognizances,  under  the  provisions  of  this  Act,  or 
who  shall  wilfully  swear  falsely  in  any  affidavit  authorized  by  this 
Act  to  be  taken,  shall,  on  conviction  thereof,  be  liable  to  the 
penalties  of  wilful  and  corrupt  perjury.' 

The  Marriage  Act,  6  £  7  Will.  4,  c.  85,  s.  38,  enacts,  that 
(  every  person  who  shall  knowingly  and  wilfully  make  any  false 
declaration,  or  sign  any  false  notice  or  certificate  required  by  this 
Act,  for  the  purpose  of  procuring  any  marriage,  shall  suffer  the 
penalties  of  perjury.'  (z) 

The  5  &  6  Will.  4,  c.  62,  which  was  passed  for  the  purpose  of 
abolishing  unnecessary  oaths,  by  sec.  2  enacts,  ( that  in  any  case 
where,  by  any  Act  or  Acts  made  or  to  be  made  relating  to  the  reve- 
nues of  customs  or  excise,  the  post-office,  the  office  of  stamps  and 
taxes,  the  office  of  woods  and  forests,  land  revenues,  works,  and 
buildings,  the  war  office,  the  army  pay-office,  the  office  of  the 
treasurer  of  the  navy,  the  accountant-general  of  the  navy,  or  the 
ordnance,  his  Majesty's  treasury,  Chelsea  Hospital,  Greenwich 
Hospital,  the  board  of  trade,  or  any  of  the  offices  of  his  Majesty's 
principal  secretaries  of  state,  the  India  board,  the  office  for  audit- 
ing the  public  accounts,  the  national  debt  office,  or  any  office 
under  the  control,  direction,  or  superintendence  of  the  Lords  Com- 
missioners of  his  Majesty's  Treasury,  or  by  any  official  regulation 
in  any  department,  any  oath,  solemn  affirmation,  or  affidavit  might, 
but  for  the  passing  of  this  Act,  be  required  to  be  taken  or  made 
by  any  person  on  the  doing  of  any  act,  matter,  or  thing,  or  for  the 
purpose  of  verifying  any  book,  entry,  or  return,  or  for  any  other 
purpose  whatsoever,  it  shall  be  lawful  for  the  Lords  Commissioners 
of  his  Majesty's  Treasury,  or  any  three  of  them,  if  they  shall  so 
think  fit,  by  writing  under  their  hands  and  seals,  to  substitute  a 
declaration  to  the  same  effect  as  the  oath,  solemn  affirmation,  or 
affidavit  which  might,  but  for  the  passing  of  this  Act,  be  required 
to  be  taken  or  made ;  and  the  person  who  might  under  the  Act  or 
Acts  imposing  the  same  be  required  to  take  or  make  such  oath, 
solemn  affirmation,  or  affidavit,  shall,  in  presence  of  the  commis- 
sioners, collector,  other  officer  or  person  empowered  by  such  Act 
or  Acts  to  administer  such  oath,  solemn  affirmation,  or  affidavit, 
make  and  subscribe  such  declaration,  and  every  such  commis- 
sioner, collector,  other  officer  or  person  is  hereby  empowered  and 
required  to  administer  the  same  accordingly.' 

Sec.  3.  *  The  declaration  so  substituted  is  to  be  published  in  the 
Gazette,  and  after  twenty-one  days  from  the  date  of  the  Gazette 
the  provisions  of  this  Act  are  to  apply.' 


O)  The  3  Geo.  4,  c.  75,  s.  10,  con- 
tained a  clause  making  persons  wilfully 
swearing  any  false  oath  in  order  to  pro- 
cure a  marriage  license  guilty  of  perjury, 
but  that  clause  seems  to  be  repealed  by 
the  4  Geo.  4,  c.  17,  which  is  repealed  by 
the  4  Geo.  4,  c.  76,  s.  1,  and  that  Act 


contains  no  provision  making  such  false 
swearing  perjury;  but  by  sec.  23  provides 
that  where  a  marriage  is  procured  by 
false  swearing,  the  party  may  be  caused 
to  forfeit  the  property  obtained  thereby 
in  the  manner  therein  provided.  See  the 
cases,  ante,  p.  4. 


6  &  7  Will.  4, 
c.  85. 

Perjury  as  to 
marriages. 


[615] 

5  &  6  Will.  4, 
c.  62,  s.  2. 

Lords  of  the 
Treasury  em- 
powered to 
substitute  a 
declaration  in 
lieu  of  an  oatli, 
&c.,  in  certain 
cases. 


[616] 

Declaration  to 
be  published. 
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False  decla- 
rations a  mis- 
demeanor. 


Universities  of 
Oxford  and 
Cambridge, 
and  other 
bodies,  may 
substitute  a 
declaration  in 
lieu  of  an  oath. 


Churchwar- 
dens and 
sidesman's 
oath  abolished, 
and  a  declara- 
tion to  be 
made  in  lieu 
thereof. 


Declaration 
substituted  for 
oaths  and 
affidavits  by 
persons  acting 
in  turnpike 
trusts. 


Sec.  4.  f  After  the  expiration  of  the  said  twenty-one  days  it 
shall  not  be  lawful  for  any  commissioner,  collector,  officer,  or  other 
person  to  administer  or  cause  to  be  administered,  or  receive  or 
cause  to  be  received,  any  oath,  solemn  affirmation,  or  affidavit,  in 
the  lieu  of  which  such  declaration  as  aforesaid  shall  have  been 
directed  by  the  Lords  Commissioners  of  his  Majesty's  treasury  to 
be  substituted.' 

Sec.  5.  e  If  any  person  shall  make  and  subscribe  any  such  de- 
claration as  hereinbefore  mentioned  in  lieu  of  any  oath,  solemn 
affirmation,  or  affidavit  by  any  Act  or  Acts  relating  to  the  revenues 
of  customs  or  excise,  stamps  and  taxes,  or  post-office,  required  to 
be  made  on  the  doing  of  any  act,  matter,  or  thing,  or  for  verify- 
ing any  book,  account,  entry,  or  return,  or  for  any  purpose  what- 
soever, and  shall  wilfully  make  therein  any  false  statements  as  to 
any  material  particular,  the  person  making  the  same  shall  be 
deemed  guilty  of  a  misdemeanor.' 

By  sec.  6,  the  oath  of  allegiance  is  to  be  required  in  all  cases  as 
before  the  Act  passed. 

By  sec.  7,  oaths  in  courts  of  justice  are  to  be  taken  in  the 
same  manner  as  if  the  Act  had  not  passed. 

Sec.  8.  '  It  shall  be  lawful  for  the  universities  of  Oxford  and 
Cambridge,  and  for  all  other  bodies  corporate  and  politic,  and  for 
all  bodies  now  by  law  or  statute,  or  by  any  valid  usage,  authorized 
to  administer  or  receive  any  oath,  solemn  affirmation,  or  affidavit, 
to  make  statutes,  bye-laws,  or  orders  authorizing  and  directing  the 
substitution  of  a  declaration  in  lieu  of  any  oath,  solemn  affirma- 
tion, or  affidavit  now  required  to  be  taken  or  made :  provided 
always  that  such  statutes,  bye-laws,  or  orders  be  otherwise  duly 
made  and  passed  according  to  the  charter,  laws,  or  regulations  of 
the  particular  university,  other  body  corporate  and  politic,  or  other 
body  so  authorized  as  aforesaid.' 

Sec.  9.  f  In  future  every  person  entering  upon  the  office  of 
churchwarden  or  sidesman,  before  beginning  to  discharge  the 
duties  thereof,  shall,  in  lieu  of  such  oath  of  office,  make  and  sub- 
scribe, in  the  presence  of  the  ordinary  or  other  person  before 
whom  he  would,  but  for  the  passing  of  this  Act,  be  required  to 
take  such  oath,  a  declaration  that  he  will  faithfully  and  diligently 
perform  the  duties  of  his  office,  and  such  ordinary  or  other  person 
is  hereby  empowered  and  required  to  administer  the  same  accord- 
ingly :  provided  always,  that  no  churchwarden  or  sidesman  shall 
in  future  be  required  to  take  any  oath  on  quitting  office,  as  has 
heretofore  been  practised.' 

Sec.  10.  f  In  any  case  where,  under  any  Act  or  Acts  for 
making,  maintaining,  or  regulating  any  highway,  or  any  road,  or 
any  turnpike  road,  or  for  paving,  lighting,  watching,  or  improving 
any  city,  town,  or  place,  or  touching  any  trust  relating  thereto, 
any  oath,  solemn  affirmation,  or  affidavit  might,  but  for  the  pass- 
ing of  this  Act,  be  required  to  be  taken  or  made  by  any  person 
whomsoever,  no  such  oath,  solemn  affirmation,  or  affidavit  shall  in 
future  be  required  to  be  or  be  taken  or  made,  but  the  person  who 
might  under  the  Act  or  Acts  imposing  the  same  be  required  to 
take  or  make  such  oath,  solemn  affirmation,  or  affidavit  shall,  in 
lieu  thereof,  in  the  presence  of  the  trustee,  commissioner,  or  other 
person  before  whom  he  might  under  such  Act  or  Acts  be  required 
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to  take  or  make  the  same,  make  and  subscribe  a  declaration  to  the 
same  effect  as  such  oath,  solemn  affirmation,  or  affidavit,  and  such 
trustee,  commissioner,  or  other  person  is  hereby  empowered  and 
required  to  administer  and  receive  the  same.' 

Sec.  11.  'Whenever  any  person  or  persons  shall  seek  to  obtain  Declaration 
any  patent  under  the  Great  Seal  for  any  discovery  or  invention,  substituted  for 

i  i     -i-i    •       T  n  .1        ™  oaths  and 

such  person  or  persons  shall,  in  lieu  oi  any  oath,  affirmation,  or  affidavits  here- 

affidavit  which  heretofore  has  or  might  be  required  to  be  taken  tofore  required 

or  made  upon  or  before  obtaining  any  such  patent,  make  and  sub-  on  takins  out 

scribe,  in  the  presence  of  the  person  before  whom  he  might,  but  a  pal 

for  the  passing  of  this  Act,  be  required  to  take  or  make  such 

oath,  affirmation,  or  affidavit,  a  declaration  to  the  same  effect  as 

such  oath,  affirmation,  or  affidavit  ;  and  such  declaration,  when 

duly  made  and  subscribed,  shall  be  to  all  intents  and  purposes  as 

valid  and  effectual  as  the  oath,  affirmation,  or  affidavit  in  lieu 

whereof  it  shall  have  been  so  made  and  subscribed.' 

Sec.  12.  (  Where  by  any  Act  or  Acts  at  the  time  in  force  for  re-  Declaration 
gulating  the  business  of  pawnbrokers,  any  oath,  affirmation,  or  substituted 
affidavit  might,  but  for  the  passing  of  this  Act,  be  required  to  be  affidavits^ 
taken  or  made,  the  person  who  by  or  under  such  Act  or  Acts  might  required  by 
be  required  to  take  or  make  such  oath,  affirmation,  or  affidavit,  shall  Acts  f3  l? 
in  lieu   thereof  make  and  subscribe  a  declaration  to  the  same  pa 
effect  ;  and  such  declaration  shall  be  made  and  subscribed  at  the 
same  time,  and  on  the  same  occasion,  and  in  the  presence  of  the 
same  person  or  persons,  as  the  oath,  affirmation,  or  affidavit  in 
lieu  whereof  it  shall  be  made  and  subscribed  would  by  the  Act  or 
Acts  directing  or  requiring  the  same  be  directed  or  required  to  be 
taken  or  made  ;  and  all  and  every  the  enactments,  provisions,  and  Penalties  as 
penalties  contained  in  or  imposed  by  any  such  Act  or  Acts,  as  to  *p  such  oaths, 
any  oath,  affirmation,  or  affidavit  thereby  directed  or  required  to  declarations/0 
be  taken  or  made,  shall  extend  and  apply  to  any  declaration  in 
lieu  thereof,  as  well  and  in  the  same  manner  as  if  the  same  were 
herein  expressly  enacted  with  reference  thereto.' 

Sec.  13,  reciting  that  '  a  practice  has  prevailed  of  administering  Justices  not  to 
and  receiving  oaths  and  affidavits  voluntarily  taken  and  made  in  administer 

3,i  i.  n  .,..1.*/.  .  .        oaths,  &c., 

matters  not  tne  subject  oi  any  judicial  inquiry,  nor  in  anywise  touching  mat- 
pending  or  at  issue  before  the  j'ustice  of  the  peace,  or  other  person  ters  whereof 
by  whom  such  oaths  or  affidavits  have  been  administered  or  re-  the?  h.a^®  . 
ceived,'  and  that  '  doubts  have  arisen  whether  or  not  such  pro-  by  statute. 
ceeding  is  «  illegal,  for   the   more   effectual   suppression  of  such 
practice  and  removing  such  doubts,'  enacts,  (  that  from  and  after 
the  commencement  of  this  Act,  it  shall  not  be  lawful  for  any 
justice  of  the  peace  or  other  person  to  administer,  or  cause  or 
allow  to  be  administered,  or  to  receive,  or  cause  or  allow  to  be 
received,  any  oath,  affidavit,  or  solemn  affirmation  touching  any 
matter  or  thing  whereof  such  j'ustice  or  other  person  hath  not 
jurisdiction  or  cognizance  by  some  statute  in  force  at  the  time 
being  (a)  :  provided  always,  that  nothing  herein  contained  shall  Proviso. 
be  construed  to  extend  to  any  oath,  affidavit,  or  solemn  affirmation 
before  any  justice  in  any  matter  or  thing  touching  the  preserva- 
tion of  the  peace,  or  the   prosecution,  trial,   or   punishment  of 
offences,  or  touching  any  proceedings  before  either  of  the  Houses 

(a)  See  Reg.  v.  Nott,  C.  &  M.  288,/xwf,  p.  113. 
VOL.  III.  I) 
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of  Parliament  or  any  committee  thereof  respectively,  nor  to  any 
oath,  affidavit,  or  affirmation  which  may  be  required  by  the  laws 
of  any  foreign  country  to  give  validity  to  instruments  in  writing 
designed  to  be  used  in  such  foreign  countries  respectively.'  (b) 

Sec.  14.  'In  any  case  in  which  it  has  been  the  usual  practice 
of  the  Bank  of  England  to  receive  affidavits  on  oath  to  prove  the 
death  of  any  proprietor  of  any  stocks  or  funds  transferable  there, 
or  to  identify  the  person  of  any  such  proprietor,  or  to  remove  any 
other  impediment  to  the  transfer  of  any  such  stocks  or  funds, 
or  relating  to  the  loss,  mutilation,  or  defacement  of  any  bank-note 
or  bank  post  bill,  no  such  oath  or  affidavit  shall  in  future  be  re- 
quired to  be  taken  or  made,  but  in  lieu  thereof  the  person  who 
might  have  been  required  to  take  or  make  such  oath  or  affidavit 
shall  make  and  subscribe  a  declaration  to  the  same  effect  as  such 
oath  or  affidavit.' 

By  sec.  15,  declarations  are  substituted  in  lieu  of  the  oaths  re- 
quired by  the  5  Geo.  2,  c.  7,  '  An  Act  for  the  more  easy  recovery 
of  debts  in  his  Majesty's  plantations  and  colonies  in  America,'  and 
the  54  Geo.  3,  c.  1 5, '  An  Act  for  the  more  easy  recovery  of  debts 
in  his  Majesty's  colony  of  New  South  Wales.' 

Sec.  16.  'It  shall  and  may  be  lawful  to  and  for  any  attesting 
witness  to  the  execution  of  any  will  or  codicil,  deed,  or  instrument 
in  writing,  and  to  and  for  any  other  competent  person,  to  verify 
and  prove  the  signing,  sealing,  publication,  or  delivery  of  any  such 
will,  codicil,  deed,  or  instrument  in  writing,  by  such  declaration  in 
writing  made  as  aforesaid,  and  every  such  justice,  notary,  or  other 
officer  shall  be  and  is  hereby  authorized  and  empowered  to  ad- 
minister or  receive  such  declaration.' 

Sec.  17.  'In  all  suits  now  depending  or  hereafter  to  be  brought 
in  any  Court  of  law  or  equity  by  or  in  behalf  of  his  Majesty,  his 
heirs  and  successors,  in  any  of  his  said  Majesty's  territories,  plan- 
tations, colonies,  possessions,  or  dependencies,  for  or  relating  to 
any  debt  or  account,  that  his  Majesty,  his  heirs  and  successors, 
shall  and  may  prove  his  and  their  debts  and  accounts,  and  examine 
his  or  their  witness  or  witnesses  by  declaration,  in  like  manner  as 
any  subject  or  subjects  is  or  are  empowered  or  may  do  by  this 
present  Act.' 

Sec.  18,  reciting  that  'it  may  be  necessary  and  proper  in  many 
cases  not  herein  specified  to  require  confirmation  of  written  instru- 
ments or  allegations,  or  proof  of  debts,  or  of  the  executfon  of  deeds 
or  other  matters,'  enacts  that  '  it  shall  and  may  be  lawful  for  any 
justice  of  the  peace,  notary  public,  or  other  officer  now  by  law 
authorized  to  administer  an  oath,  to  take  and  receive  the  declara- 
tion of  any  person  voluntarily  making  the  same  before  him  in  the 
form  in  the  schedule  to  this  Act  annexed ;  and  if  any  declaration 
so  made  shall  be  false  or  untrue  in  any  material  particular,  the 
person  wilfully  making  such  false  declaration  shall  be  deemed 
guilty  of  a  misdemeanor.'  (c) 

(6)  There  are  some  cases  where  a  jus-  ment,  and  see  the  cases  on  this  section,  post, 

tice  may  administer  an  oath  out  of  his  p.  113.  By  sec.  19,  the  same  fees  are 

county,  and  the  distinction  seems  to  be  payable  on  declarations  as  on  the  oaths,  in 

between  voluntary  and  compulsory  pro-  lieu  of  which  they  are  made.  By  sec.  19, 

ceedings.  See  Helier  v.  The  Hundred  the  declaration  is  to  be  in  the  form  fol- 

of  Benhurst,  Cro.  Car.  211.  lowing  : — '  I,  A.  B.,  do  solemnly  and  sin- 

(c)  See  ante,  vol.  1,  p.  92,  for  the  punish-  cerely  declare,  that  and  I  make 
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Sec.  21.  '  In  any  case  where  a  declaration  is  substituted  for  an  Persons  mak- 
oath  under  the  authority  of  this  Act,  or  by  virtue  of  any  power  ing  false 
or  authority  hereby  given,  or  is  directed  and  authorized  to  be  made  ?e(  arjtIonMt 
and  subscribed  under  the  authority  of  this  Act,  or  by  virtue  of  Of  a  misde- 
any  power  hereby  given,  any  person  who  shall  wilfully  and  cor-  meaner, 
ruptly  make  and  subscribe  any  such  declaration,  knowing  the      [«**] 
same  to  be  untrue  in  any  material  particular,  shall  be  deemed 
guilty  of  a  misdemeanor.'  (d) 

With  respect  to  the  first  of  the  statutes  above  set  forth,  namely,  Construction 
the  5  Eliz.  c.  9,  as  it  is  but  little  resorted  to  at  the  present  time,  on  of  the  5  Eliz. 
account  of  prosecutions  upon  it  being  more  difficult  than  at  the  c>  9* 
common  law,  and  as  it  did  not  alter  the  nature  of  the  offence,  but 
merely  enlarged  the  punishment,  (e)  a  brief  statement  of  some  of 
the  principal  points  decided  upon  its  construction  will  probably 
be  deemed  sufficient. 

In  many  instances  an  indictment  will  lie  at  common  law, 
when  it  will  not  lie  upon  this  statute.  Thus  where  a  witness 
for  the  King  swears  falsely,  he  cannot  be  indicted  on  the  sta- 
tute. (/) 

It  has  been  adjudged  that  a  man  cannot  be  guilty  of  perjury 
within  this  statute,  in  any  case  wherein  he  may  not  possibly  be 
guilty  of  subornation  of  perjury  within  it ;  on  the  ground  that 
it  is  reasonable  to  give  the  whole  statute  the  same  construction  ; 
and  that  it  cannot  well  be  intended  that  the  makers  of  it  meant 
to  extend  its  purview  farther  as  to  perjury,  which  they  appear  to 
have  considered  as  the  less  crime,  than  to  subornation  of  perjury, 
which  they  seem  to  have  esteemed  the  greater :  and,  therefore, 
since  the  clause  concerning  subornation  of  perjury,  mentioning 
only  matters  depending  by  writ,  bill,  plaint,  or  information,  con- 
cerning hereditaments,  goods,  debts,  or  damages,  &c.,  does  not 
extend  to  perjury  on  an  indictment  or  criminal  information,  the 
clause  concerning  perjury,  though  penned  in  more  general  words, 
has  been  adjudged  to  come  under  the  like  restriction.  (g)  And  it 
has  also  been  resolved,  that  as  the  clause  concerning  subornation 
of  perjury  relates  only  to  perjury  by  witnesses,  that  concerning 
perjury  extends  to  no  other  perjury  than  that  of  a  icitness ;  and,  [620] 
therefore,  not  to  perjury  in  an  answer  in  chancery ;  or  in  swear- 
ing the  peace  against  a  man ;  or  in  a  presentment  by  a  homager 
in  a  court  baron,  or  in  a  wager  of  law,  or  in  swearing  before  com- 
missioners of  the  King's  title  to  lands.  (A)  And  by  the  opinions 
of  some,  a  false  affidavit  against  a  man,  in  a  court  of  justice,  is  not 
within  the  statute,  (i)  But  it  is  observed  that  if  such  affidavit 
be  by  a  third  person,  and  relate  to  a  cause  depending  in  suit, 

this  solemn  declaration  conscientiously  more  space  than  the  infrequency  of  the 

believing  the  same   to  be  true,  and  by  occasions,  on  which  it  may  be  necessary 

virtue  of  the  provisions  of  an  Act  made  to  consult  them,  warrants  devoting  to 

and  passed  in  the            year  of  the  reign  their  insertion  ;  all  of  them,  therefore, 

of  his  present  Majesty,  entitled  an  Act '  have  not  been  inserted.     C.  S.  G. 

[here  insert  the  title  ofthi*  Act}.  (e)  Buxton  v.  Gouch,  3  Salk.  269. 

(cf)  See  ante,  vol.  1,  p.  9  2,  for  the  punish-  (/)  Id.  ibid. 

ment.  The  number  of  statutes,  which  con-  (g)  Bac.  Ab.    tit.     Perjury  (B).      I 

tain  clauses  making  persons  giving  false  Hawk.  P.  C.  c.  69,  s.  19. 

evidence,    making  false  affidavits,  &c.,  (A)  1  Hawk.  P.  C.  c.  69,  s.  20.    Bac. 

either  liable  to  the  punishment  of  perjury  Abr.  tit.  Perjury  (B). 

or  guilty  of  a  misdemeanor,  is  so  large  (i)  2   Boll.    Abr.  77.    1    Roll.   79.   3 

that  it  is  conceived  tliey  would  occupy  Keb.  345. 
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before  the  court,  and  either  of  the  parties  in  variance  be  grieved, 
hindered,  or  molested,  in  respect  of  such  cause,  by  reason  of  the 
perjury,  it  may  be  strongly  argued  that  it  is  within  the  purview 
of  the  statute,  (j)  It  seems  to  be  the  better  opinion  that  a 
false  oath  before  the  sheriff  on  a  writ  of  inquiry  of  damages  is 
within  the  statute.  (A) 

It  has  been  collected  from  the  clause  giving  an  action  to  the 
party  grieved,  that  no  false  oath  is  within  the  statute,  which  does 
not  give  some  person  a  just  cause  of  complaint ;  and,  therefore, 
that  if  the  thing  sworn  be  true,  though  it  be  not  known  by  him 
that  swears  it  to  be  so,  the  oath  is  not  within  the  statute,  because 
it  gives  no  good  ground  of  complaint  to  the  other  party,  who 
would  take  advantage  of  another's  want  of  sufficient  evidence  to 
make  out  the  justice  of  the  cause.  (7)  And  upon  the  same  ground 
no  false  oath  can  be  within  the  statute,  unless  the  party  against 
whom  it  was  sworn  suffered  some  disadvantage  by  it :  therefore,  in 
every  prosecution  on  the  statute,  it  is  necessary  to  set  forth  the 
record  wherein  the  perjury  is  supposed  to  have  been  committed, 
and  to  prove  at  the  trial  that  there  is  such  a  record,  either  by 
actually  producing  it,  or  by  an  attested  copy ;  and  it  is  necessary 
not  only  to  set  forth  in  the  pleadings  the  point  wherein  the  false 
oath  was  taken,  but  to  show  also  how  it  conduced  to  the  proof  or 
disproof  of  the  matter  in  question,  (m)  And  if  an  action  on  the 
statute  be  brought  by  more  than  one,  it  is  necessary  to  show  how 
the  perjury  was  prejudicial  to  each  of  the  plaintiffs,  (n)  But  it 
seems  that  a  perjury,  which  tends  only  to  aggravate  or  extenuate 
the  damages,  is  as  much  within  the  statute  as  a  perjury  that 
goes  directly  to  the  point  in  issue ;  and  that  perjury  committed 
in  a  cause  wherein  an  erroneous  judgment  is  given,  is  a  good 
ground  of  a  prosecution  upon  the  statute  till  the  judgment  be 
reversed.  (0) 

Indictment  on  It  has  been  holden  that  every  indictment  or  action  upon  this 
the  5  Eliz.  statute  must  exactly  pursue  the  words  of  it ;  and,  therefore,  if  it 
allege  that  the  defendant  deposed  such  a  matter  falso  et  deceptive, 
or  falso  et  corrupte,  or  faho  et  voluntarie,  without  saying  volun- 
tarie et  corrupte,  it  is  not  good,  though  it  conclude  that  sic 
voluntarium  et  corruptum  commisit perjurium  contra  formam  statuti, 
&c.  Also  it  is  said  to  be  necessary  expressly  to  show  that  the 
defendant  was  sworn ;  and  that  it  is  not  sufficient  to  say  that 
[621]  tacto  per  se  sacro  evangelio  deposuit.  But  there  is  no  need  to 
show  whether  the  party  took  the  false  oath  through  the  suborna- 
tion of  another,  or  of  his  own  act,  though  the  words  of  the  statute 
are,  f  If  persons  by  subornation,  8fc.9  or  their  own  act,  fyc.,  shall 
commit  wilful  perjury ; '  for  there  being  no  medium  between  the 
branches  of  this  distinction,  they  seem  to  be  put  in  ex  abundanti, 

(j)  1  Hawk.  P.  C.  c.  69,  s.  21.  (n)  Id.  ibid. 

(£)  Bac.  Abr.  tit.  Perjury  (B).  1  Hawk.  (o)  1  Hawk.  P.  C.  c.  69,  s.  23.  Bac. 

P.  C.  c.  69,  s.  21.  Abr.  tit.  Perjury  (B).  In  1  Hawk.  P.  C. 

(/)  1  Hawk.  P.  C.  c.  69,  s.  22.  Bac.  c.  69,  s.  4,  there  is  a  qu.  whether  perjury 

Abr.  tit.  Perjury  (B).  We  have  seen  in  a  court,  whose  proceedings  are  after- 

that  this  is  otherwise  at  common  law.  wards  reversed  by  error,  may  not  still  be 

Ante,  p,  2.  punished  as  perjury,  notwithstanding 

(m)  Bac.  Abr.  tit.  Perjury  (B).  1  such  reversal  ?  See  Reg.  u.  Meek,  ante, 

Hawk.  P.  C.  C.  69,  s.  23.  p.  21. 


CHAP,  i.]  Of  Perjury. — Indictment,  fyc.  37 

and  to  express  no  more  than  the  law  would  have  implied,  and, 
therefore,  operate  nothing,  (p) 

It  seems  that  if  perjury  be  committed  that  is  within  this 
statute,  but  the  indictment  concludes  not  contra  formam  statuti, 
yet  it  is  a  good  indictment  at  common  law,  but  not  to  bring  the 
offender  within  the  corporal  punishment  of  the  statute,  (q) 

For  the  purpose  of  facilitating  prosecutions  for  perjury,  and  of  Facilities 
preventing  great  offenders  from  escaping  punishment  by  reason  of  given  to  pro- 
the  expense  attending  such  prosecutions,  the  23  Geo.  2,  c.  11,  •e«i*fc»»fof 
s.  3,  enacts,  ( that  it  shall  and  may  be  lawful  to  and  for  any  of  his  23  Geo.  2 
Majesty's  justices  of  assize,  or  nisi  prius,  or  general  gaol  delivery,  c.  11,  s.  3. 
or  of  any  of  the  great  sessions  of  the  principality  of  Wales,  or  of      ?  judges  of 
the  counties  palatine;  and  they  are  hereby  authorized  (sitting  the  may  direct  any 
court,  or  within  twenty-four  hours  after)  to  direct  any  person  ex-  witness  to  be 
amined  as   a  witness  upon  any  trial  before  him  or  them  to  be  Pro?ecuted  Jor 
prosecuted  for  the  said  offence  of  perjury,  in  case  there  shall  assigTcou'nsel, 
appear  to  him  or  them  a  reasonable  cause  for  such  prosecution,  &c. 
and  that  it  shall  appear  to  him  or  them  proper  so  to  do ;  and  to 
assign  the  party  injured,  or  other  person  undertaking  such  prose- 
cution, counsel,  who  shall  and  are  hereby  required  to  do  their  duty 
without  any  fee,  gratuity,  or  reward  for  the  same  ;  and  every  such 
prosecution,  so  directed  as  aforesaid,  shall  be  carried  on  without 
payment  of  any  tax  or  duty,  and  without  payment  of  any  fees  in 
court,  or  to  any  officer  of  the  court  who  might  otherwise  claim  or 
demand  the  same.     And  the  clerk  of  assize,  or  his  associate  or 
prothonotary,  or  other  proper  officer  of  the  court  (who  shall  be 
attending  when  such  prosecution  is  directed)  shall,  and  is  hereby 
required,  without  any  fee  or  reward,  to  give  the  party  injured,  or 
other  person  undertaking  such  prosecution,  a  certificate  of  the 
same  being  directed,  together  with   the  names  of  the  counsel 
assigned  him  by  the  court,  which  certificate  shall  in  all  cases  be 
deemed  sufficient  proof  of  such  prosecution  having  been  directed 
as  aforesaid :  provided  that  no  such  direction  or  certificate  shall  be 
given  in  evidence  upon  any  trial  to  be  had  against  any  person  upon 
a  prosecution  so  directed  as  aforesaid.' 

The  same  statute  also  makes  provision  for  the  more  easy  framing  Provision  for 
of  indictments  for  perjury  and  subornation  of  perjury.     The  first  *he  n?ore  easv 
section,  reciting  that  by  reason  of  the  difficulties  attending  prose-  iudTctments. 
cutions  for    perjury  and  subornation  of   perjury,  those  heinous 
crimes  had  frequently  gone  unpunished,  enacts,  ( that  in  every  in- 
formation or  indictment  to  be  prosecuted  against  any  person  for 
wilful  and  corrupt  perjury,  it  shall  be  sufficient  to  set  forth  the  sub- 
stance of  the  offence  charged  upon  the  defendant,  and  by  what  court, 
or  before  whom  the  oath  was  taken  (averring  such  court  or  person 
or  persons  to  have  a  competent  authority  to  administer  the  same), 
together  with  the  proper  averment  or  averments  to  falsify  the 
matter  or  matters,  wherein  the  perjury  or   perjuries  is  or  are 
assigned,  without  setting  forth  the  bill,  answer,  information,  in-      [622*? 
dictment,  declaration,  or  any  part  of  any  record  or  proceeding, 
either   in  law  or   equity,  other    than  as  aforesaid,  and   without 
setting  forth  the  commission  or  authority  of  the  court,  or  person 

-  (p)  1   Hawk.  P.  C.   c.  69,  ss.  17,  18.           (9)  2  Hale,  191,  192.     See  the  cases 
Bac.  Abr.  tit.  Perjury  (B),  and  the  autho-      cited,  vol.  1,  p.  882. 
rities  there  cited. 


The  provisions 
of  this  statute 
should  be  at- 
tended to  in 
drawing  in- 
dictments. 


Any  court, 
judge,  justice, 
&c.,  may  di- 
rect a  person 
guilty  of  per- 
jury in  any 
evidence,  &c., 
to  be  prose- 
cuted, 


and  commit 
the  party,  un- 
less he  enter 
into  recogni- 
zance to  ap- 
pear and  take 
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or  persons  before  whom  the  perjury  was  committed.'  And  the 
second  section  enacts,  'that  in  every  information  or  indictment 
for  subornation  of  perjury,  or  for  corrupt  bargaining  or  contract- 
ing with  others  to  commit  wilful  and  corrupt  perjury,  it  shall  be 
sufficient  to  set  forth  the  substance  of  the  offence  charged  upon 
the  defendant,  without  setting  forth  the  bill,  answer,  information, 
indictment,  declaration,  or  any  part  of  any  record  or  proceeding, 
either  in  law  or  equity,  and  without  setting  forth  the  commission 
or  authority  of  the  court,  or  person  or  persons  before  whom 
the  perjury  was  committed,  or  was  agreed  or  promised  to  be  com- 
mitted.' 

It  was  lamented  by  a  very  great  judge,  that  the  party  prose- 
cuting for  perjury  did  not  more  frequently  avail  himself  of  this 
excellent  law,  made  for  the  purpose  of  obviating  difficulties  in 
drawing  the  indictments,  (r)  In  the  case  in  which  this  remark 
was  made,  the  commission  at  the  admiralty  session  had  been  un- 
necessarily set  forth  in  the  indictment ;  and  it  was  admitted  that 
where  a  prosecutor  undertakes  to  set  out  in  the  indictment  more  of 
the  proceedings  than  he  need  under  this  statute,  he  must  set  them 
forth  correctly;  but  it  was  holden  that  the  commission  at  the 
admiralty  session  being  set  forth  as  directed  to  A.,  B.,  and  C., 
and  others  not  named,  of  which  number  A.,  B.,  and  C.,  amongst 
others,  should  always  be  one,  the  court  must  take  it  to  mean  that 
if  either  of  the  persons  named  of  the  quorum  were  present,  it 
would  be  sufficient.  (s) 

The  provisions  of  the  23  Geo.  3,  c.  11,  and  31  Geo.  3,  c.  3  (I), 
are  extended  by  the  14  &  15  Viet.  c.  100.     By  sec.  19  of  this 
Act,  '  it  shall  and  may  be  lawful  for  the  judges  or  judge  of  any 
of  the  superior  courts  of  common  law  or  equity,  or  for  any  of  Her 
Majesty's  justices  or  commissioners  of  assize,  nisi  prius,  oyer  and 
terminer,   or  gaol   delivery,  or  for  any  justices  of  the   peace, 
recorder,  or  deputy  recorder,  chairman,  or  other  judge  holding 
any  general  or  quarter  sessions  of  the  peace,  or  for  any  commis- 
sioner of  bankruptcy  or  insolvency,  or  for  any  judge  or  deputy 
judge  of  any  county  court,  or  any  court  of  record,  or  for  any 
justices  of  the  peace  in  special  or  petty  sessions,  or  for  any  sheriff 
or  his  lawful  deputy  before  whom  any  writ  of  inquiry  or  writ  of 
trial  from  any  of  the  superior  courts  shall  be  executed,  in  case  it 
shall  appear  to  him  or  them  that  any  person  has  been  guilty  of 
wilful  and  corrupt  perjury  in  any  evidence  given,  or  in  any  affi- 
davit, deposition,  examination,  answer,  or  other  proceeding  made 
or  taken  before  him  or  them,  to  direct  such  person  to  be  prose- 
cuted for  such  perjury,  in  case  there  shall  appear  to  him  or  them 
a  reasonable  cause  for  such  prosecution,  and  to  commit  such  person 
so  directed  to  be  prosecuted  until  the  next  session  of  oyer  and 
terminer  or  gaol  delivery  for  the  county  or  other  district  within 
which  such  perjury  was  committed,  unless  such  person  shall  enter 
into  a  recognizance,  with  one  or  more  sufficient  surety  or  sureties, 


(r)  By  Lord  Kenyon,  C.  J.,  in  Rex  v. 
Dowlin,  5  T.  K.  317.  And  a  case  is 
mentioned  in  which  the  Court  of  K.  B. 
referred  an  indictment  for  perjury,  which 
had  been  removed  from  Hick's  Hall  to 
the  master,  to  see  what  part  of  the  record 
was  unnecessary  ;  and  made  an  order 


that  the  clerk  of  the  peace  should  pay  the 
expense  incurred  by  such  unnecessary 
part.  The  indictment  was  drawn  to  an 
exorbitant  length,  by  stating  all  the  con- 
tinuances on  the  former  prosecution,  &c. 
1  Leach,  201. 

(s)  Rex  v.  Dowlin,  5  T.  R.  311. 
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conditioned  for  the  appearance  of  such  person  at  such  next  session  his  trial,  and 
of  oyer  and  terminer  or  gaol  delivery,  and  that  he  will  then  sur-  bin(?  persons 
render  and  take  his  trial,  and  not  depart  the  court  without  leave,  dence^ ' 
and  to  require  any  person  he  or  they  may  think  fit  to  enter  into  a 
recognizance,  conditioned  to  prosecute  or  give  evidence  against 
such  person  so  directed  to  be  prosecuted  as  aforesaid,  and  to  give  and  give  cer- 
to  the  party  so  bound  to  prosecute  a  certificate  of  the  same  being  tificate  of  pro- 
directed,  which  certificate  shall  be  given  without  any  fee  or  charge,  d^cuttl°J  being 
and  shall  be  deemed  sufficient  proof  of  such  prosecution  having  which  shall  be 
been  directed  as  aforesaid  :  and  upon  the  production  thereof  the  sufficient  evi- 

j  /»    .  i 

costs  of  such  prosecution  shall  and  are  hereby  required  to  be  ( 
allowed  by  the  court  before  which  any  person  shall  be  prosecuted 
or  tried  in  pursuance  of  such  direction  as  aforesaid,  unless  such 
last-mentioned  court  shall  specially  otherwise  direct ;  and  when 
allowed  by  any  such  court  in  Ireland  such  sum  as  shall  be  so 
allowed  shall  be  ordered  by  the  said  court  to  be  paid  to  the  prose- 
cutor by  the  treasurer  of  the  county  in  which  such  offence  shall 
be  alleged  to  have  been  committed,  and  the  same  shall  be  pre- 
sented for,  raised,  and  levied  in  the  same  manner  as  the  expenses 
of  prosecutions  for  felonies  are  now  presented  for,  raised,  and 
levied  in  Ireland :  provided  always,  that  no  such  direction  or  cer- 
tificate shall  be  given  in  evidence  upon  any  trial  to  be  had  against 
any  person  iipon  a  prosecution  so  directed  as  aforesaid.' 

Sec.  20.    'In   every  indictment   for   perjury,   or   for   unlaw-  Extending  the 
fully,  wilfully,  falsely,  fraudulently,  deceitfully,  maliciously,  or  23  ^eo-  2, 
corruptly   taking,    making,    signing,    or    subscribing    any   oath,  other  offences, 
affirmation,  declaration,  affidavit,  deposition,  bill,  answer,  notice,  and  simplify- 
certificate,  or  other  writing,  it  shall  be  sufficient  to  set  forth  the  ing  mdlct- 

merits  toi* 

substance  of  the  offence  charged  upon  the  defendant,  and  by  what  perjury  and 
court  or  before  whom  the  oath,  affirmation,  declaration,  affidavit,  other  like 
deposition,  bill,  answer,  notice,  certificate,  or  other  writing,  was  offences- 
taken,  made,  signed,  or  subscribed,  without  setting  forth  the  bill, 
answer,  information,  indictment,  declaration,  or  any  part  of  any 
proceeding,  either  in  law  or  in  equity,  and  without  setting  forth 
the  commission  or  authority  of  the  court  or  person  before  whom 
such  offence  was  committed.' 

Sec.  21.  'In  every  indictment  for  subornation  of  perjury,  or  for  Extending  the 
corrupt  bargaining  or    contracting  with  any  person  to  commit  ?3, ,  e°*  %  0< 

.1P    f  -.  .  P  •         •••  •  •  «•   *»|   »•  •*)  <*s 

wilful  and  corrupt  perjury,  or  lor  inciting,  causing,  or  procuring  to  form  of  in- 
any  person  unlawfully,  wilfully,  falsely,  fraudulently,  deceitfully,  dictments  for 
maliciously,  or  corruptly  to  take,  make,  sign,  or  subscribe  any  per^^nd  ° 
oath,  affirmation,  declaration,  affidavit,  deposition,  bill,  answer,  other  like 
notice,  certificate,  or  other  writing,  it  shall  be  sufficient,  wherever  offences, 
such  perjury  or  other  offence  aforesaid  shall  have  been  actually 
committed,  to  allege  the  offence  of  the  person  who  actually  com- 
mitted such  perjury  or  other  offence  in  the  manner  hereinbefore 
mentioned,  and  then  to   allege  that  the   defendant   unlawfully, 
wilfully,  and  corruptly  did  cause  and  procure  the  said  person  the 
said  offence,  in  manner  and  form  aforesaid,  to  do  and  commit ;  and 
wherever  such  perjury  or  other  offence  aforesaid  shall  not  have 
been  actually  committed,  it  shall  be  sufficient  to  set  forth  the 
substance  of  the  offence  charged  upon  the  defendant,  without  set- 
ting forth  or  averring  any  of  the  matters  or  things  hereinbefore 


40 


On  trials  for 
perjury  and 
subornation  a 
certificate  of 
the  trial  of  the 
indictment  on 
•which  the  per- 
jury was  com- 
mitted suffi- 
cient evidence 
of  such  trial. 


Several  per- 
sons not  to  be 
joined  in  an 
indictment  for 
perjury. 

Venue. 


[623] 


Of  Perjury. — Indictment,  fyc.  [BOOK  v. 

rendered  unnecessary  to  be  set  forth  or  averred  in  the  case  of 
wilful  and  corrupt  perjury.' 

Sec.  22.  'A  certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  trial  for  any 
felony  or  misdemeanor,  purporting  to  be  signed  by  the  clerk  of 
the  court  or  other  officer  having  the  custody  of  the  records  of  the 
court  where  such  indictment  was  tried,  or  by  the  deputy  of  such 
clerk  or  other  officer  (for  which  certificate  a  fee  of  six  shillings  and 
eightpence  and  no  more  shall  be  demanded  or  taken),  shall  upon 
the  trial  of  any  indictment  for  perjury  or  subornation  of  perjury 
be  sufficient  evidence  of  the  trial  of  such  indictment  for  felony  or 
misdemeanor,  without  proof  of  the  signature  or  official  character 
of  the  person  appearing  to  have  signed  the  same.' 

It  has  been  holden,  on  motion  in  arrest  of  judgment,  that  several 
persons  cannot  be  joined  in  one  indictment  for  perjury,  the  crime 
being  in  its  nature  several,  (t)  But  this  does  not  apply  to  sub- 
ornation of  perjury,  (u) 

With  respect  to  the  venue  in  an  indictment  for  perjury,  it  may 
be  briefly  observed  that  the  parish  or  place,  unless  used  as  giving 
some  specific  local  description,  will  not  be  material,  and  that  it  will 
be  sufficient  to  show  the  offence  committed  anywhere  within  the 
county.  But  an  indictment  was  formerly  holden  to  be  bad  for 
laying  the  offence  to  have  been  committed  (  at  the  Guildhall  of  the 
city  of  London,'  without  stating  any  parish  or  ward,  (v)  The 
venue  in  the  margin  would  now,  however,  be  sufficient,  (w)  In  a 
case  where  perjury  had  been  committed  in  the  booth-hall  within 
the  limits  of  the  city  of  Gloucester,  which  is  a  county  of  itself, 
on  the  trial  of  a  cause  before  a  jury  of  the  county  at  large,  it  was 
holden  that  the  indictment  might  be  found  and  tried  by  juries  of 
the  county  at  large,  (or)  And  where  perjury  had  been  committed 
on  the  trial  of  an  indictment  at  the  Worcester  quarter  sessions, 
which  were  held  in  the  Guildhall  at  Worcester,  which  is  situate  in 
the  county  of  the  city  of  Worcester,  it  was  held  that  the  indict- 
ment, which  was  found  by  the  grand  jury  of  the  county  of  the 
city  of  Worcester,  was  good,  as  it  was  preferred  in  the  county 
where  the  oath  was  actually  taken,  (y)  A  sufficient  venue  was 
holden  to  be  laid  on  the  act  of  taking  the  false  oath  in  a  case 
where  perjury  was  assigned  on  an  affidavit  of  an  attorney  of  the 
court  made  in  answer  to  a  summary  application  against  him,  and 
where  it  was  objected  that  it  was  not  stated  where  the  court  was 
holden  when  the  original  application  was  made,  or  when  the  rule 
was  made,  calling  upon  the  defendant  to  answer  the  charge,  it 


(0  Rex  v.  Philips,  2  Str.  921. 

(u)  Reg.  v.  Rhodes,  2  Ld.  Raym.  886. 
In  Reg.  v.  Goodfellow,  C.  &  M.  569,  one 
defendant  was  indicted  for  perjury,  and 
the  other  for  suborning  him  to  commit 
the  perjury,  and  no  objection  taken  to 
both  being  included  in  the  same  indict- 
ment ;  and  it  should  seem  none  could 
have  been  successfully  taken  on  that 
ground,  as  it  is  like  the  case  of  principal 
and  accessory  before  the  fact,  included  in 
the  same  indictment.  C.  S.  G. 

(y)  Harris's  case,  2  Leach,  800.  But 
see  Rex  v.  Woodvvaid,  R.  &  M.  C.  C.  R. 


323,  ante,  vol.  2,  p.  1054.    C.  S.  G. 

(w)  See  the  14  &  15  Viet.  c.  100, 
S.  23,  ante,  vol.  2,  p.  323. 

(or)  Rex  v.  Gough,  Dougl.  791.  In  this 
case  a  charter  had  made  Gloucester  a 
county  of  itself,  reserving  only  the  t;  ial 
of  matters  arising  in  the  county  at  large 
within  Gloucester  as  before.  The  judges 
intimated  their  opinions  that  the  indict- 
ment might  be  in  either  county,  but  they 
were  clear  it  might  be  in  the  county  at 
large. 

(y)  Rex  v,  Jones,  6  C  &  P.  137, 
Tindal,  C.  J. 


JCHAP.  L]  Of  Perjury, — Indictment,  fyc.  41 

being  expressly  averred  that  the  defendant ( then  and  there  before 
the  said  court  was  duly  sworn.'  (z)  In  the  instance  of  making  an 
affidavit  in  the  country,  the  party  is  not  to  be  indicted  where  the 
affidavit  may  happen  to  be  used,  but  in  the  county  where  the 
offence  was  completed,  by  making  the  false  oath,  (a) 

The  indictment  must  also  contain  an  allegation  of  time,  which  is  Allegation  of 
sometimes  material  and  necessary  to  be  laid  with  precision,  and  *ime. in  the  * 
sometimes  not.  (b)  Where  it  is  not  material,  it  need  not  be  posi-  l 
tively  averred  ;  and  if  under  a  videlicet,  it  may  be  rejected,  (c)  In 
a  case  where  an  indictment  for  perjury,  charged  to  have  been 
committed  in  the  defendant's  answer  to  a  bill  of  discovery  filed  in 
the  Court  of  Exchequer,  alleged  that  the  bill  was  filed  on  a  day 
specified,  it  was  holden  that  tl^e  day  was  not  material,  as  it  was 
not  alleged  as  part  of  the  record :  and,  therefore,  that  it  was  no 
variance,  though  the  bill,  when  produced,  appeared  to  be  entitled 
generally  of  a  preceding  term,  (d)  But  in  the  same  case  where 
.an  assignment  of  perjury  alleged  that  the  defendant,  at  the  time 
of  effecting  a  policy  of  insurance  purporting  to  have  been  under- 
written by  A.,  B.,  C.,  and  others,  on  a  day  specified,  well  knew, 
&c.,  and  it  appeared  on  producing  the  policy  that  A.  underwrote 
it  on  a  different  day,  the  defect  was  holden  to  be  fatal,  although 
it  appeared  that  B.,  C.,  &c.,  did  underwrite  the  policy  on  that 
day.  (<?)  Where  the  perjury  was  assigned  in  answer  to  a  bill 
alleged  to  have  been  filed  in  a  particular  term,  and  a  copy  pro- 
duced was  of  a  bill  amended  in  a  subsequent  term,  by  order  of  the 
court,  it  was  held  to  be  no  variance,  the  amended  bill  being  part 
of  the  original  bill.  (/)  So  it  has  been  held  on  an  indictment  for 
perjury  committed  on  the  trial  of  a  cause  at  nisi  prius  to  be  no 
variance  that  the  nisi  prius  record  states  the  trial  to  have  been  on  [624] 
a  day  different  from  that  stated  in  the  indictment,  there  being  no 
express  reference  in  the  indictment  to  the  record,  (g) 

It  is  proper  to  make  such  a  statement  by  way  of  inducement  Necessary 
as  will  be  sufficient  to  explain  the  assignment  of  perjury,  and  statement  in 
make  it  intelligible  and  consistent.     And  the  statements  in  the  *  ei 
indictment  must,  in  general,  be  made  with  great  accuracy.     An  Variances, 
indictment  for  perjury  stating  a  bill  of  Middlesex  as  '  issuing  out 
of  the  office  of  the  chief  clerk  assigned  to  inrol  pleas  in  the  court,' 
&c.,  has  been  holden  to  be  bad.  (h)  And  a  misrecital  of  the  judg- 
ment-roll of  the  cause,  at  the  trial  of  which  the  perjury  is  alleged 
to  have  been  committed,  is  also  fatal,  (z)     And  if  the  indictment 

(z)  Rex  v.  Crossley,    7    T.  R.  315,  (e)  Rex  v.  Hucks,  1  Stark.  R.  521. 

ante,  p,  4.  (/)  Rex  v.  Waller,  Mich.  6  Geo.   1. 

(a)  By  Lord  Kenyan,  C.  J.     Id.  ibid.  3  Stark.  Evid.  856. 

(6)  Rex  v.  Aylett,  1   T.  R.   69.     In  (g)  Rex  v.  Coppard,  Moo.  &  M.  118. 

Reg.  v.  Kimpton,  2  Cox  C.  C.  296,  Parke,  3  C.  &  P.  59,  per  Lord  Tenterden,  C.  J., 

B,  doubted  whether  an  averment  of  the  on  the  authority  of  Purcell  v.  Macnamara, 

materiality    of    a    thing     occurring    on  9  East,  156,  where  in  an  action  for  a  ma- 

'  Monday,  the  29th  of  June,  in  the  year  licious  prosecution  it  was  held  to  be  no 

1846,'  was  sufficient  after  verdict,  as  the  variance    that    the   record    of    acquittal 

proper  course  is  either  to  state  the  year  stated  the  acquittal  to  have  been  on  a 

of  our  Lord,  or  the  year  of  the  monarch's  different  day  from  that  laid  in  the  decla- 

reign  ;  and  he  left  the  prisoner  to  his  writ  ration,  as  the  day  named  in  the  declara- 

of  error.  tion  was  not  laid  as  part  of  the  description 

(c)  Rex  v.  Aylett,  1  T.  R.  70,  71.  of  the  record  of  acquittal. 

(d)  Rex  v.  Hucks,  cor.  Lord  Ellenbo-  (h)  Rex  v.  Scole,  Peake,  N.  P.  R.  112. 
rough,  C.  J.,  1  Stark.  R.  521.     And  see  Lord  Kenyon,  C.  J. 

Rastall  v.  Straton,  1  H.  B.  49.  Woodford  («')  Rex  u.Eden,  lEsp.R.97.LordKen- 

v.  Ashley,  2  Campb.  193;  and  1  Stark.  yon,C.J.  The  indictment  alleged  that  the 
Crim.  Plead.  122.  cause  came  on  to  be  tried  before  Lloyd, 
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state  that  at  the  assizes,  holden  before  justices  assigned  to  take 
the  said  assizes,  the  oath  was  taken  before  A.  B.,  one  of  the  said 
justices,  the  said  justice  then  and  there  having  power,  &c.,  it  will 
be  a  fatal  variance  if  the  oath  was  administered  when  the  judge 
was  sitting  under  the  commission  of  over  and  terminer  and  gaol 
delivery,  (j) 

An  indictment  for  perjury  alleged  that  at  the  assizes  holden  for 
the  county  of  Stafford,  on  &c.,  at  &c.,  before  Sir  J.  P.,  &c.,  f  jus- 
tices assigned  to  take  the  assizes  in  and  for  the  said  county,'  one 
Corns  was  tried  for  a  rape,  and  that  the  prisoner  on  that  trial 
swore,  &c.  The  record  of  the  former  trial  stated  it  to  have  taken 
place  (  at  the  assizes  and  general  session  of  oyer  and  terminer.' 
It  was  objected  that  the  indictment  was  bad,  as  an  indictment  for 
rape  could  not  be  tried  under  the  commission  of  assize.  Greaves, 
Q.  C.,  doubted  whether  the  indictment  was  necessarily  bad ;  as 
the  indictment  for  rape  might  have  been  removed  by  certiorari, 
and  tried  on  the  civil  side ;  in  which  case  the  allegation  that  it 
was  tried  at  the  assizes  might  suffice,  (k) 

It  was  further  objected  that  there  was  a  variance,  as  the  record 
produced  showed  that  the  trial  had  taken  place  in  the  crown 
court,  and  thereupon  an  amendment  of  the  indictment  was  prayed. 
Greaves,  Q.  C.,  consulted  Williams,  J.,  and  they  agreed  that  there 
was  a  variance,  but  that  there  was  no  power  to  amend  the  indict- 
ment under  the  9  Geo.  4,  c.  15,  as  the  allegation  was  the  state- 
ment of  a  fact,  viz.  the  court  before  which  the  trial  took  place, 
and  was  not  the  ' recital  or  setting  forth '  of  (  any  matter  in 
writing  or  print '  within  that  Act.  (/) 

An  indictment  alleged  that  a  triaL  took  place  at  a  session  of 
gaol  delivery  before  Lord  Campbell,  chief  justice  of  our  lady 
the  Queen,  assigned  to  take  pleas  before  the  Queen  herself,  and 
Sir  E.  V.  Williams,  knight,  one  of  the  justices  of  our  said  lady 
the  Queen  of  her  Court  of  Common  Pleas,  assigned  to  deliver  the 
said  gaol  of  the  prisoners  therein.  It  was  objected  that  the  words 
6  assigned  to  deliver,  &c.,'  did  not  apply  to  Lord  Campbell,  but 
only  to  Mr.  J.  Williams ;  but  on  its  appearing  that  the  record  had 
(  and  others  their  fellow  justices  assigned  to  deliver,'  £c.,  Tal- 
fourd,  J.,  directed  the  indictment  to  be  amended,  (ra) 


Lord  Kenyon,  &c.,  William  Jones  being 
associated,  &c.  ;  and  from  the  judgment- 
roll  it  appeared  that  Roger  Keriyon  was 
associated,  &c.  ;  and  the  variance  was 
held  to  be  fatal. 

(j)  Rex  v.  Lincoln,  MS.  Bayley,  J., 
and  R.  &  R.  421. 

(k)  See  the  precedents,  2  Chitt.  C.  L. 
366,  367  (a),  of  indictments  for  perjury 
on  the  trial  of  causes  at  the  assizes,  which 
are  in  the  form  of  this  indictment ; 
though,  according  to  3  Bl.  C.  60,  the 
commission  of  assize  is  to  take  the  verdict 
of  a  peculiar  species  of  jury,  called  an 
assize.  Blackstone  also  speaks  of  a 
commission  of  assize  being  issued  each 
circuit ;  but  no  such  commission  is  now 
issued,  and  the  cases  tried  on  the  civil 
side  are  tried  under  the  commission  of 
assize.  And  this  is  according  to  what 
Lord  Holt  said  (Bullock  v.  Parsons,  2 


Salk.  454),  «  The  authority  of  the  judge 
of  nisi  prius  is  not  by  the  distringas,  but 
by  the  commission  of  assize  ;  for  it  is  the 
13  Ed.  3,  c.  30,  which  gives  the  trial  by 
nisi  prius,  and  by  that  statute  the  trial 
by  nisi  prius  is  given  before  justices  of 
assize.'  It  is  clear,  therefore,  that  where 
perjury  is  committed  either  on  a  civil  or 
criminal  trial  at  nisi  prius  on  circuit  the 
trial  ought  to  be  alleged  to  have  taken 
place  before  the  justices  assigned  to  take 
the  assizes. 

(I)  Reg.  v.  Fairburn,  Stafford  Sum.  Ass. 
1850.  MSS.  C.  S.  G.  The  prisoner  was 
acquitted,  or  the  points  would  have  been 
reserved.  It  seems  clear  that  the  amend- 
ment in  such  a  case  might  now  be  made 
under  the  14  &  15  Viet.  c.  100,  s.  I,  post, 
Evidence. 

(m)  Reg.  v.  Child,  5  Cox  C.  C.  197. 
Spr.  Ass.  185:. 
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Where  an  indictment  for  perjury  alleged  the  former  trial  to  Assizes  and 
have  taken  place  (  at  the  assizes  and  general  session  of  the  de-  ?ao1  dehveIT 
livery  of  the  gaol,'  it  was  objected  that  this  was  an  impossible 
combination  of  civil  and  criminal  jurisdiction,  and  Talfourd,  J., 
ordered  the  word  assizes  to  be  struck  out  of  the  indictment,  (n) 

Where  an  indictment  for  perjury,  committed  in  a  written  Substance 
deposition  before  a  magistrate,  in  which  deposition  a  word  neces-  and  effect, 
sary  to  the  sense  had  been  omitted,  set  out  the  substance  and 
effect  of  the  deposition,  and  supplied  a  word  which  the  sense  re- 
quired, as  though  it  were  actually  in  the  deposition,  the  variance 
was  holden  to  be  fatal.  (0)  And  where  a  count  in  an  indictment 
undertakes  to  set  out  continuously  the  substance  and  effect  of 
what  the  defendant  swore  upon  his  examination,  it  must  be 
proved  that  in  substance  and  effect  he  swore  the  whole  of  what  is 
set  out,  though  several  distinct  assignments  of  perjury  are  made 
thereon,  (p) 

Where  perjury  is  assigned  upon  several  parts  of  an  affidavit,  False  state- 
and  such  parts  are  set  out  continuously,  it  is  no  variance  if  such  ments  ™he ther 

,    ,  ,          .  y  J  . ,    ,       ,         in  an  aflmavit 

parts  are  separated  by  other  intervening  matter,  provided  what  Or  in  evidence 
intervenes  does  not  vary  the  effect  of  what  is  set  out.     An  in-  may  be  set 

dictment  for   perjury  alleged   to   have   been   committed   in   an  out  conpnu- 

™»  i      •  r     J     t  J  o  •/•ill!  ously,  though 

amdavit,  set  out  various  matters  deposed  to  as  it  they  had  been  matter  inter- 
continuous  in  the  affidavit,  but  on  the  production  of  the  affidavit,  vene,  if  such 
it  appeared  that  the  parts  set  out  in  the  indictment  were  not  con-  m^ttetrng^  not 
tinuous,  but  were  separated  by  the  introduction  of  other  matter,  effect. 
It  was  contended  that  there  was  clearly  a  variance  between  the      [625] 
affidavit  set  out  in  the  indictment  and  that  given  in  evidence. 
The  proper  mode  of  stating  it  was,  e  in  one  part  whereof  the  de- 
fendant swore  such  and  such  things,  and  in  another  part  whereof 
he  swore  certain  other  things.'    In  actions  or  indictments  for  libel 
such  a  variance  would  clearly  be  fatal.     Abbott,  C.  J.,  ( In  actions 
or  indictments  for  libel  the  tenor  must  be  set  out ;  in  indictments 
for  perjury  it  is  sufficient  to  state  the  substance  and  effect  of  the 
false  oath;  the  variance  pointed  out  is  therefore  immaterial.' (q) 
And  the  same  has  been  held  as  to  evidence  given  upon  a  trial. 
An  indictment  for  perjury  committed  on  the  trial  of  an  action  for 
assault  and  battery,  charged  the  defendant  with  having  sworn  that 
the  plaintiff  spit  in  the  defendant's  face  before  the  defendant 
struck  him,  and  that  he,  the  defendant  in  the  indictment,  had  not 
said  certain  words,  and  assigned  perjury  on  both  statements.  The 

(n)  Reg. v. Child, 5CoxC. C.  197.  The  threatened  to  shoot  her  with  a  pistol; 

copy  of  the  record  described  the  court  as  but  when  the  deposition  was  produced  it 

a  general  session  of  oyer  and  terminer  appeared  that,  after  stating  the  assault 

and  gaol  delivery,  and  Talfourd,  J.,  or-  with  the    umbrella,  it  proceeded   thus, 

dered   the    indictment    to    be   amended  '  and  at  the  same  threatened  to  shoot,' 

accordingly.  &c.,  omitting  the  word  time. 

(o)  Rex   v.    Taylor,    1    Cam  pb.  104.  (p)  Rex  v.  Leefe,  2  Campb.  134.  Lord 

Ellenborough,    C.    J.      The   deposition  Ellen  borough,  C.  J.,  post,  p.  87.     It  ap- 

should  have  been  set  out  literally,  and  pears,  however,  that  in  Keg.  v.  Rhodes, 

the  meaning  explained   by  an  innuendo.  2  Lord  Raym.  886,  it  was  holden,  upon 

The  indictment  stated  that  the  defendant  an  indictment  containing  only  one  count, 

went  before  a  justice  of  the  peace,  and  that  although  all  the  assignments  of  pcr- 

swore  in  substance  to  the  effect  following,  jury  but  one  were  bad,  judgment  should 

that  is  to  say,  &c.,  and  part  of  the  de-  not  be  arrested.     And  see  Compagnon  v. 

position  so  set  forth  was  that  a  person  Martin,  2  Black.  R.  790. 

therein   named   assaulted  the    deponent  (q)  Rex  v.  Callanan,  6  B.  &  C.  102. 
with  an  umbrella,  and,  at  the  same  time, 
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ing election 
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evidence  given  by  the  defendant  on  the  former  trial  contained  all 
the  matter  charged  as  perjury,  but  other  matter  intervened  be- 
tween the  statement  as  to  the  spitting  and  that  as  to  the  words. 
It  was  objected  that  this  was  a  variance,  as  the  evidence  charged 
as  perjury  in  the  indictment  appeared  to  have  been  given  con- 
tinuously ;  but  Abbott,  C.  J.,  held  it  was  immaterial,  as  what 
intervened  did  not  vary  the  effect  of  what  was  stated,  (r) 

In  an  indictment  for  perjury  committed  before  a  select  com- 
mittee of  the  House  of  Commons,  it  was  averred  that  the  election 
was  held  by  virtue  of  a  certain  precept  of  the  high  sheriff,  by  him 
duly  issued  to  the  bailiff  of  the  borough  of  New  Malton ;  and  it 
was  holden  that  this  was  not  matter  of  description,  and  that  the 
production  of  a  precept,  which  in  fact  issued  to  the  bailiff  of  the 
borough  of  New  Malton,  though  directed  to  the  bailiff  of  the 
borough  of  Malton,  was  sufficient.  But  the  indictment  also  stated 
that  A.  and  B.  were  returned  to  serve  as  burgesses  for  the  said 
borough  of  New  Malton ;  and  this  was  considered  as  a  description 
of  the  indenture  of  return,  in  which  the  borough  was  described  as 
the  borough  of  Malton ;  and  the  variance  was  holden  to  be 
fatal.  (s)  But  where  an  information  for  perjury  committed  before 
a  select  committee  of  the  House  of  Commons,  stated  that  the 
committee  was  chosen  to  try  and  determine  the  merits  of  an 
election,  and  that  the  committee  were  sworn  ( to  try  the  merits  of 
the  petition  referred  to  them ; '  it  was  held  that  the  committee  was 
well  described,  although  by  the  10  Geo.  3,  c.  16,  s.  13,  they  were 
to  be  a  committee  '  to  try  and  determine  the  merits  of  the  return 
or  election.'  (t) 

An  indictment  may  be  supported  upon  an  answer  in  a  court  of 
equity,  though  the  answer  is  not  correctly  entitled  and  the  name 
of  one  of  the  parties  be  mistaken.  Thus  where  an  indictment 
alleged  that  Francis  Cavendish  Aberdeen  and  others  exhibited 
their  bill  in  the  exchequer,  &c.,  and,  on  the  production  of  the  bill, 
the  complainants  on  the  face  of  it  purported  to  be  J.  C.  Aberdeen, 
and  others,  it  was  holden  that  this  was  not  a  variance,  and  that 
it  was  competent  to  the  prosecutor  to  prove,  by  other  means  than 
by  the  bill  itself,  the  allegation  that  Francis  Cavendish  Aberdeen 
did,  in  fact,  exhibit  his  bill,  (u)  And  it  was  further  holden  not  to 
be  a  variance,  although  after  the  allegation  in  question,  and  after 
setting  out  such  parts  of  the  bill  as  were  necessary,  these  words 
were  added,  '  as  appears  by  the  said  bill,  &c.,  filed  of  record; '  on 
the  ground  that  these  words  referred  to  the  last  antecedent,  and 
could  not  be  considered  as  incorporated  with  the  prefatory  allega- 
tion that  Francis  Cavendish  Aberdeen  exhibited  his  bill,  (y)  And 
in  an  indictment  for  perjury  committed  in  an  answer  to  a  bill  in 
chancery,  where  the  bill  was  stated  to  have  been  filed  by  A. 
against  B.  (the  defendant  in  the  indictment)  and  another,  though 
in  fact  it  was  filed  against  B.,  C.,  and  D.,  the  variance  was  holden 
not  to  be  fatal ;  the  perjury  being  assigned  on  a  part  of  the 
answer  which  was  material  between  A.  and  B.  (w)  So  where  an 


(r)  Hex  v.  Solomon,  K.  &  M.  N.  P.  E. 
252. 

(s)  Rex  v.  Leefe,  2  Campb.  134. 
(0  Rex  v.  Dunn,  1  Dowl.  &  R.  10. 
(«)'  Rex  v.  Roper,  6  M.  &  S.  327.     1 


Stark.  R.  518.  Lord  Ellenborongh,  C.  J. 

(y)  Id.  ibid. 

(M?)  Rex  y.  Benson,   2    Campb.    508. 
Lord  Ellenborough,  C.  J. 


CHAP,  i.]  Of  Perjury. — Indictment,  <fyc.  45 

indictment  for  perjury  in  answer  to  a  bill  in  chancery  described 
the  bill  as*  exhibited  against  three  persons  only,  viz.,  A.,  B.,  and 
C.,  and  the  bill  when  produced  appeared  to  be  against  A.,  B., 
and  D. ;  Abbott,  C.  J.,  held  that  this  was  not  a  fatal  variance, 
and  that  the  bill  produced  must  be  considered  as  the  same  de- 
scribed in  the  indictment.  If  the  indictment  had  professed  to  set 
forth  the  title  of  the  bill,  such  a  variance  would  have  been  fatal, 
but  the  bill  was  substantially  described,  and  that  was  sufficient,  (a?) 
So  if  an  indictment  for  perjury  state  that  there  was  a  suit  depend-  Ecclesiastical 
ing  in  the  Ecclesiastical  Court  between  W.  Peacock  and  B.  Miles,  Courk 
and  the  proceedings  in  that  court  state  that  the  suit  was  between 
W.  Peacock  and  B.  Miles,  the  elder,  this  is  no  variance,  (y) 

Where  an  indictment  alleged  that  an  action  was  pending  ( in  A  county 
the  Whitechapel  county  court  of  Middlesex,  holden  at  the  court-  court- 
house  in  Osborn-street,  Whitechapel,  in  the  county  of  Middlesex, 
&c.,  before  J.  M.,  then  and  there  being  the  judge  of  the  said 
court ; '  and  it  was  objected  that  the  description  ought  to  have 
been  ( the  county  court  of  Middlesex  holden  at  Whitechapel,  in 
the  county  of  M.,'  in  pursuance  of  the  9  &  10  Viet.  c.  95  ;  the 
Court  of  Exchequer  Chamber  held  that  it  did  sufficiently  appear 
that  the  court  was  held  in  pursuance  of  that  statute  ;   for  it  was 
alleged  to  be  a  county  court,  and  held  before  a  single  judge,  (z) 

It  has  been  holden  that,  though  there  be  two  counts  in  the  Issue  is  nomen 
original  proceeding,   an  averment  that  an  issue  came  on  to  be  cottectivum. 
tried  is  not  a  variance,  (a)     And  where  an  indictment  for  perjury 
alleged  that  a  certain  issue  in  a  plea  of  debt  came  on  to  be  tried, 
and  that,  upon  the  trial  of  the  said  issue  so  joined  between  the 
parties,  certain  questions  became  material,  &c.,  but  by  the  record  it 
appeared  that  three  issues  had  been  joined  on  three  pleas ;   it  was 
objected  that  it  was  impossible  to  know  to  which  of  them  the 
averment  of  materiality  referred ;  but  Erie,  J.,  held  that f  issue  ' 
was  nomen  collectivism,  and  overruled  the  objection,  (&) 

And  a  variance  between  the  affidavit  actually  sworn,  and  in  Variance  in 
which  the  perjury  was  charged  to  have  been  committed,  and  the  spelling 
affidavit  stated  in  the  indictment,  by  leaving  out  the  letter  s  in  words* 
the  word  understood,  was  holden  to   be   immaterial,  (c)     In   a 
subsequent  case,  the  defendant  was  tried  on  an  indictment  for 
perjury,  committed  in  giving  evidence  as  the  prosecutor  of  an 
indictment  against  A.  for  an  assault ;   and  it  appeared  that  the 
indictment  for  the  assault  charged  that  the  prosecutor  had  re- 
ceived an  injury,  ( whereby  his  life  was  greatly  despaired  of; '  but 
that  in  the  indictment  for  perjury,  the  indictment  for  the  assault, 
being  introduced  in  these  words,  (  which  indictment  was  presented 
in  manner  and  form  following ,  that  is  to  say?  and  then  set  forth  at 
length,  did  not  recite  the  above-mentioned  passage  correctly,  but 
omitted  the  word  ( despaired ; '  upon  which  the  counsel  for  the 

(x)  Rex  v.  Powell,  R.  &  M.  N.  P.  R.  (c)  Beech's  case,  1  Leach,  133.  The 

101.  inspection  of  a  record  is  within  the  pecu- 

(y)  Eex  y.  Bailey,  7  C.  &  P.  264,  liar  province  of  the  court ;  and,  therefore, 

Williams,  J.  See  Hex  v.  Peace,  3  B.  &  if  a.  doubt  arise  as  to  any  word  upon  a 

A.  579.  record,  the  court  and  not  the  jury  must 

(z)  Lavey  u.  Reg.  2  Den,  C.  C.  504.  resolve  that  doubt.  By  Lord  Ellen- 
See  the  indictment,  3  C.  &  K.  26.  borough,  C.  J.,  in  Rex  v.  Hucks,  1  Stark. 

(a)  Peake's  N.  P.  C.  37.  R.  521.. 

(6)  Reg.  v.  Smith,  1  F.  &  F.  98. 
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defendant  admitted  that  it  was  not  necessary  to  have  recited  the 
indictment  for  the  assault ;  but  he  contended  that  the  prosecutor, 
by  the  words  e  in  manner  and  form  following,  that  is  to  say,  had 
undertaken  to  recite  it ;  and  that,  having  so  done,  he  was  bound  to 
set  it  forth  verbatim.  But  the  learned  judge  overruled  the  objec- 
tion, and  said,  that  the  word  '  tenor  '  had  so  strict  and  technical  a 
meaning  as  to  make  a  literal  recital  necessary ;  but  that  by  the 
words  f  in  manner  and  form  following ,  that  is  to  sayj  nothing  more 
was  made  requisite  than  a  substantial  recital ;  and  that  the 
variance,  therefore,  in  the  present  case  was  only  matter  of  form, 
and  did  not  vitiate  the  indictment,  (d) 

An  indictment  for  perjury  alleged  that  the  prisoner  falsely 
swore  f  in  substance  and  to  the  effect  following,'  and  then  set  out 
in  totidem  verbis  and  in  the  first  person  a  deposition  of  the  prisoner 
in  the  English  language,  but  it  appeared  that  the  prisoner  was 
examined  in  Welsh  through  an  interpreter,  and  that  his  examina- 
tion was  translated  into  English,  taken  down  in  writing,  and 
signed  by  the  prisoner ;  and  this  written  deposition  was  set  out  in 
the  indictment.  It  was  submitted  that  the  evidence  ought  to 
have  been  set  out  in  Welsh  with  a  translation  in  English. 
Williams,  J.,  e  In  perjury  it  is  only  necessary  to  prove  "  the  sub- 
stance and  effect."  The  indictment  charges  that  the  prisoner 
deposed  and  swore  in  substance  and  to  the  effect  there  stated.  It 
was  not  necessary  in  this  indictment  to  have  set  forth  the  deposi- 
tion in  totidem  verbis ;  still  the  substance  and  effect  of  what  the 
prisoner  swore  in  the  Welsh  language  may  be  proved ;  and  if  that 
is  in  substance  and  to  the  effect  the  same  as  is  stated  in  this 
indictment,  that  will  be  sufficient.'  (e*) 

Where  an  indictment  for  perjury  in  setting  out  the  substance 
and  effect  of  a  bill  in  equity,  to  which  the  defendant  put  in  an 
answer,  and  upon  which  the  perjury  was  assigned,  stated  an  agree- 
ment between  the  prosecutor  and  defendant  concerning  houses,  and 
upon  the  original  bill  being  read  it  appeared  that  the  word  was 
( house '  in  the  singular  number  ;  Abbott,  C.  J.,  held  that,  although 
the  indictment  professed  to  describe  the  substance  and  effect  of  the 
bill,  and  not  to  set  out  the  tenor,  yet  this  was  a  difference  in  sub- 
stance, and  consequently  a  fatal  variance,  (f) 

Where  an  indictment  for  perjury  stated  that  on  an  inquiry 
before  two  justices  of  the  peace  on  an  information  under  an  excise 
statute,  it  became  a  material  question  where  a  certain  individual 
was  at  4  A.M.  on  the  2nd  of  July,  and  that  the  defendant  swore 
she  had  been  in  his  company  from  2  in  the  same  morning  until 
4,  and  on  the  trial  for  perjury  the  evidence  was  that  she  had 
said  she  had  been  in  his  company  from  11  until  4.30;  Parke,  J., 
doubted  whether  the  evidence  supported  the  allegation,  but  on 
conference  with  Bolland,  B.,  he  inclined  to  think  it  did. 


(rf)  May's  case,  cor.  Buller,  J.,  1799. 
The  learned  judge  cited  Beech's  case, 
ante,  note  (c). 

(e)  Reg.  v.  Thomas,  2  C.  &  K  806. 

(/)  Rex  v.  Spencer,  R.  &  M.  N.  P,  R. 
97.  1  C.  &  P.  260.  In  the  latter  report 
it  is  stated  that  the  indictment  alleged  the 
agreement  to  be  that  the  defendant  would 
execute  a  lease  of  a  certain  piece  of 


ground  adjoining  the  new  houses,  whereas 
the  agreement  set  out  in  the  bill  stated 
that  the  defendant  would  execute  a  lease 
of  certain  ground  adjoining  the  new 
house,  and  Abbott,  C.  J.,  held  the  variance 
fatal,  because  '  in  the  bill  the  land  is  said 
to  be  contiguous  to  one  house,  in  the  in- 
dictment to  more  than  one.' 
(gr)  Anonymous,  1  Lew.  271. 
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If  an  indictment  charge  that  the  defendant  swore  in  substance  Mode  of 
and  effect  in  a  deposition,  and  the  deposition  be  made  jointly  by  charging  mat- 
him  and  his  wife,  his  statement  following  that  of  his  wife,  it  will  ?12!?3iLiLi 

i  »  mi         •     i*  11  t-          joiin  ueposi" 

not  be  a  variance.  JLne  indictment  stated  that  upon  a  certain  tion. 
information  upon  oath,  entitled  ( the  information,'  &c.,  the  de- 
fendant wilfully  deposed  in  substance  and  to  the  effect  following : 
*  the  defendant  (meaning  C.  D.)  I  am  certain  is  one  of  the  persons 
that  assaulted  and  ill-treated  my  wife,'  &c.  The  information 
began,  '  The  information  and  complaint  of  Jane,  the  wife  of  C.  E. 
Grindall,  and  of  the  said  C.  E.  Grindall,  made  on  oath,'  &c.  '  And 
first,  the  said  J.  Grindall  for  herself  saith  that  the  defendant  is  one 
of  the  persons  who  assisted  W.  J.  S.  and  others  in  handcuffing 
and  otherwise  assaulting  me  on,  &c.'  (Signed)  ( J.  Grindall.' 
(  And  the  said  C.  E.  Grindall  sworn  says,  the  defendant,  I  am 
sure,  is  one  of  the  persons  that  assaulted  and  ill-treated  my  wife,' 
&c.  It  was  objected  that  there  was  a  variance,  as  the  indictment 
set  forth  the  deposition  as  sworn  by  the  defendant  alone ;  but  it 
was  held  that,  as  what  the  defendant  swore  was  set  out  in  sub- 
stance, it  was  sufficient.  (A) 

Where  an  indictment  alleged  that  the   defendant  committed  Averment  of 
perjury  on  the  trial  of  one  B.,  and  that  B.  was  convicted,  and  it  a  convictlon- 
appeared  by  the  record  when  produced  that  the  judgment  against 
B.   had  been   reversed  upon   error  after  the  bill  of  indictment      [628] 
against  the  defendant  had  been  found,  it  was  held  that  this  was 
no  variance,  (i) 

Where  an  indictment  for  perjury  alleged  that  an  officer  of  excise  Variance 
went  before  two  justices  of  the  peace,  and  gave  the  said  justices  between  in  for- 
to  understand  and  be  informed  that  '  W.  Stock,  victualler,  being  ouat  ^nVSiat 
a  brewer  of  beer  or  ale  for  sale!  did  neglect  to  make  a  declara-  produced, 
tion  of  the  quantity  of  beer  brewed ;  and  the  words  in  italics  were 
not  found  in  the  information  when  produced ;  it  was  held  that 
this  was  a  fatal  variance,  as  the  meaning  of  the  indictment  was 
that  (  Stock  being  a  brewer  neglected.'  (  /) 

If  an  indictment  use  a  word  of  equivocal  meaning,  the  meaning  Variance. 
in  which  it  is  used  must  be  collected  from  the  context  of  the  sen-  Where  an  in- 
tence  in  which  it  occurs.     An  indictment  for  perjury  alleged  that  dictment  USQS 
a  commission  of  bankrupt  was  issued  against  the  defendant,  under  term,  its  mean- 
which  he  was  duly  declared  bankrupt,  and  that  afterwards  he  ing  is  to  be 
preferred  a  petition  to  the  chancellor,  stating  (amongst   other  ^llecte^  fT°m 
things)  that  a  commission  had  issued,  that  the  petitioner,  on  the  an(j  by  that  it 
1st  of  March,  1821,  was  declared  bankrupt,  and  that  at  the  several  is  to  be 

1    *.  *         1 

meetings  before  the  commission  the  petitioner  declared  that  the  bill     t*?™1 

f  /  i  •  I.    -a.  i-i         T-i-          j  \  L  j          whether  or  not 

ot  exchange  (on  which  the  commission  had  issued)  was  not  due,  there  be  a 

&c.  But  the  allegation  in  the  petition  was  that  at  the  several  variance, 
meetings  before  the  commissioners  the  petitioner  declared  that  the 
bill  was  not  due.  It  was  contended  that  the  words  '  commission ' 
and  (  commissioners '  were  not  convertible  terms  ;  that  the  word 
(  commission '  denoted  the  authority  under  which  the  parties  acted, 
and  therefore  the  variance  was  fatal.  Abbott,  C.  J.,  '  The  objec- 
tion is  that  there  is  a  variance  between  the  petition  set  forth  in  the 

(A)  Rex  v.  Grindall,  2  C.  &  P.  563.       Reg.  v.  Burraston,  post,  p.  65. 
Abbott,  C.  J.  (»  Rex  v.  Leech,  2  Man.  &  Ry.  119. 

(0  Reg.  v.  Meek,  9  C.  &  P.  513.  See 
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ances to  be 
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Averment  that 
the  complaint 
was  heard,  &c. 
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indictment  and  that  which  was  given  in  evidence  at  the  trial. 
Now,  in  a  proceeding  of  this  kind  it  was  not  necessary  to  set 
out  in  the  indictment  verbatim  the  tenor  of  the  petition ;  it  is 
sufficient  if  it  be  set  out  truly  in  substance   and  effect.      The 
petition,  as  set  out  in  the  indictment,  purports  that  at  the  several 
meetings  before  the  commission,  the  petitioner  declared  in  the 
hearing  of  the  said  assignee  that  the  bill  of  exchange  given  to 
G.  Drowley  for  the  debt  was  not  due  at  the  time  when  he  struck 
the  docket.    Now  the  allegation  in  the  petition,  which  was  proved 
in  evidence,  was  that  at  the  several  meetings  before  the  commis- 
sioners the  petitioner  declared  so  and  so,  and  the  question  is 
whether  that  is  a  fatal  variance.     The  word  commission  is  one  of 
equivocal  meaning  ;  it  is  used  either  to  denote  a  trust  or  authority 
exercised,  or  the  instrument  by  which  the  authority  is  exercised, 
or  the  persons  by  whom  the  trust  or  authority  is  exercised.    And 
if  it  may  denote  the  persons  exercising  the  authority,  we  must 
collect  from  the  context  of  the  sentence  in  which  the  words  "  be- 
fore the  commission  "  occur,  and  of  the  other  parts  of  the  petition, 
whether  it  was  used  in  that  sense  or  not.'     After  stating  the  in- 
dictment the  very  learned  chief  justice  proceeded,  '  Now,  if  the 
word  commission  as  there  used  was  intended  to  denote  the  com- 
mission itself,  it  would  follow  that  the  several  meetings  took  place 
before  any  commission  issued ;  but  that  is  impossible,  because  in 
that  case  the  petitioner  could  not  have  made  his  declaration  in  the 
hearing  of  the  said  assignee.     Then,  if  that  cannot  be  the  mean- 
ing of  the  word  commission,  we  must  construe  it  in  the  other 
sense,  which  it  is  capable  of  bearing,  namely,  as  denoting  the  per- 
sons to  whom  the  authority  was  given  ;  and  if  it  be  so  construed, 
there  was  no  variance  between  the  petition  set  forth  in  the  indict- 
ment and  that  which  was  given  in  evidence  ;  the  consequence  is, 
that  there  must  be  judgment  for  the  crown.'  (k) 

The  9  Geo.  4,  c.  15,  s.  1,  authorizes  the  court  to  cause  the 
record  in  any  indictment  for  any  misdemeanor,  when  any  variance 
shall  appear  between  any  matter  in  writing  or  in  print  produced 
in  evidence,  and  the  recital  or  setting  forth  thereof  upon  the  record, 
to  be  amended.  This  Act  and  the  cases  upon  it,  as  well  as  the 
14  &  15  Yict.  c.  100,  will  be  found  in  a  later  part  of  this  work.  (/) 

In  a  case  where  a  complaint  having  been  made  ore  tenus  by  a 
solicitor,  before  the  chancellor  in  the  Court  of  Chancery,  of  an 
arrest  in  returning  home  after  the  hearing  of  a  cause,  the  indict- 
ment stated  that,  (  at  and  upon  the  hearing  of  the  said  complaint,' 
the  defendant  deposed,  &c. ;  and  this  was  holden  to  be  a  sufficient 
averment  that  the  complaint  was  heard,  (m)  And  it  has  been 
holden  that  an  indictment  for  perjury,  assigned  on  an  affidavit 
sworn  before  the  court,  need  not  state  that  the  affidavit  was  filed 
of  record,  or  exhibited  to  the  court,  or  in  any  manner  used  by  the 
party,  (n) 


(A)  Rex  v.  Dudman,  4  B,  &  C.  850. 

(0  Post,  p.  [798]. 

(m)  Rex  v.  Aylett,  1  T.  R.  70. 

(n)  Rex  v.  Crossley,  7  T.  R.  315.  Nor 
is  it  necessary  to  prove  such  facts.  Id. 
ibid.  And  see  the  cases,  post,  p.  104.  But  it 
is  otherwise  when  the  proceeding  is  under 


the  statute  of  Eliz.  Stark.  Crim.  Plead. 
121.  And  see  3  Stark.  Evid.  857,  citing 
Rex  v.  Taylor,  Skin.  403,  where  it  was 
held  that  the  bare  making  of  the  affidavit 
without  producing  or  using  it  is  cot 
sufficient. 
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An  indictment  for  perjury  may  state  tjie  trial  to  have  taken  Before  whom 
place  either  before  the  judge,  who  in  fact  tried  the  case,  or  before  a  trial  may  be 
the  judges  before  whom  it  is  considered  in  point  of  law  to  have  Jave^aken 
taken  place.     Therefore  an  indictment  for  perjury,  stating  the  place. 
trial  to  have  been  before  two  judges,  but  the  oath  to  have  been 
taken  before  one  of  them,  is  good.     The  indictment  alleged  the 
trial  before  both  judges  then  in  commission,  and  then  alleged  that 
the  prisoner  was  sworn  before  one  of  the  justices  aforesaid  ;  and, 
on  a  case  reserved  on  the  question  whether  the  oath  ought  not 
to  have  been  alleged  to  have  been  taken  before  both  justices, 
the  judges  were  unanimously  of  opinion  that  the  conviction  was 
right.  (0)  So  an  indictment  for  perjury  on  the  trial  of  a  cause  at  the 
sittings  after  term,  stating  the  trial  to  have  been  before  the  puisne 
judge,  who  in  fact  tried  the  cause,  is  good,  although  the  postea 
states  the  trial  to  have  been  before  the  chief  justice.     An  indict- 
ment for  perjury,  charged  to  have  been  committed  on  a  trial  at  the 
sittings  after  term  in  London,  alleged  the  trial  to  have  taken  place 
before  Littledale,  J.  ;  and  on  producing  the  record  it  did  not 
appear  before  whom  the  trial  took  place,  but  the  postea  stated  it 
to  have  been  before  the  lord  chief  justice  ;  in  point  of  fact,  how- 
ever, the  trial  took  place  before  Littledale,  J.;  and  it  was  objected 
that  this  was  a  variance  ;  it  was  answered  that  there  was  no  refer- 
ence in  the  indictment  to  the  record,  and  no  prout  patet  per  recor- 
dum  :  it  was  merely  stated  that  the  trial  took  place  before  Little- 
dale,  J.,  and  that  was  proved.     Lord  Tenterden,  C.  J.,  f  On  a 
trial  at  the  assizes  the  postea  states  the  trial  to  have  taken  place 
before  both  justices  ;  it  is  considered  in  law  before  both,  though 
in  fact  it  is  before  one  only,  and  I  am  not  aware  that  the  postea  is 
ever  made  up  here  differently  when  a  judge  of  the  court  sits  for 
the  chief  justice.     I  cannot  stop  the  case  upon  such  an  objection; 
you  may  have  leave  to  move  upon  this  point  in  case  it  shall  become 
necessary.'  (p) 

Formerly  where  a  trial  was  had  in  a  county  court  it  was  neces-  Trial  before 
sary  to  allege  that  the  trial  was  had  before  the  suitors,  and  to  set  the  former 
out  the  names  of  the  suitors  ;  and  therefore  it  was  erroneous  to  '  rts* 

allege  that  the  trial  took  place  before  the  sheriff  and  suitors,  (q) 
So  where  the  first  count  of  an  indictment  for  perjury  alleged  that 
the  trial  was  had  before  the  sheriff,  the  second  before  the  county 
clerk  of  the  sheriff,  and  the  last  before  the  county  clerk  and  the 
suitors,  who  were  named  ;  Wightman,  J.,  held  that  the  indict- 
ment was  bad,  for  it  was  of  the  essence  of  the  offence  that  the  court 
before  which  perjury  was  committed  should  have  been  properly 
constituted,  (r) 

The  indictment  alleed  that  an  issue  was  tried  before  the  sheriff  Where  a  trial 


of  the  countv  of  Durham,  by  virtue  of  a  writ  to  him  directed,  and  1S  had 

;  ,  i        ,   •  i       r  ,  i     ,    •  .LI  •  j    i  a  deputy  of  a 

that  upon  the  trial  of  that  issue  the  prisoner  was  duly  sworn  sheriff,  it  may 

before  the  said  sheriff.  By  the  writ  of  trial,  return,  and  the  record,  be  averred  to 
the  issue  did  appear  to  have  been  tried  before  the  sheriff  of  Dur-  baje  bc£n  ha(1 
ham  ;  but  by  the  parol  evidence  it  appeared  that  the  issue  was  not 
tried  before  the  sheriff  or  under-sheriff,  and  that  neither  of  them 

(o)  Bex  v.  Alford,  1  Leach,  150.    See       3  C.  &  P.  59.     Acquittal. 
this  case,  post,  p.  51.  (</)  Jones  v.  Jones,  5  M.  &  W.  523. 

(p)  Bex  v.  Coppard,  Moo.  &  M.  118.          (r)  Beg.  v.  Fcllowes,  1  C.  &  K.  115. 
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A  trial  before 
the  sheriffs  of 
London. 


was  present,  but  that  it  was  in  fact  tried  before  Mr.  S.,  who  was 
stated  to  be  the  deputy  of  the  high  sheriff;  but  no  appointment  of 
Mr.  S.  was  put  in,  nor  was  his  office  more  particularly  described. 
Wightman,  J.,  was  disposed  to  direct  an  acquittal,  on  the  ground 
that  the  variance  was  fatal ;  but,  upon  being  informed  that  it  was 
the  invariable  practice  when  writs  of  trial  were  directed  to  the 
sheriff,  to  make  up  the  record  as  if  the  trial  had  been  before  him, 
though  in  fact  it  was  before  some  deputy,  he  thought  it  better  to 
allow  the  trial  to  proceed,  and  the  prisoner  was  convicted ;  and, 
upon  a  case  reserved,  the  majority  of  the   judges  held  that  the 
conviction  was  right.  (s) 

So  where  an  indictment  for  perjury  alleged  that  upon  the  exe- 
cution of  a  writ  of  trial  directed  to  the  sheriffs  of  the  city  of  Lon- 
don, certain  issues  came  on  to  be  tried  and  were  tried  before  the 
sheriffs  of  London,  and  that  the  defendant  came  before  the  said 
sheriffs,  and  before  the  said  sheriffs  was  duly  sworn,  and  it 
appeared  that  the  trial  took  place  before  the  secondary  and  not 
before  the  sheriffs,  the  Court  of  Queen's  Bench  held,  on  the 
authority  of  the  preceding  case,  (t)  that  the  trial  was  properly 
alleged  to  have  taken  place  before  the  sheriffs,  (u) 

A  trial  for  Where  an  indictment  alleged  a  trial  for  felony  to  have  taken 

felony  took       place  at  a  session  of  oyer  and  terminer  and  gaol  delivery,  before 
place  before  a    Lord  Campbell  and  Mr.  J.  Williams,  and  the  trial  had  in  fact 
raad°iury        taken  place  before  Greaves,  Q.C.,  in  the  grand-jury  room  at  Staf- 
room ;  the        ford  during  the  assizes,  and  his  name  was  not  mentioned  in  the 
copy  of  the       copy   of  the  record  which  was  produced ;  but  the  usual  words 
theTriafbefore  '  anc^  otners  their  fellows,  justices  assigned,  &c.,'  were  therein,  and 
it  appeared  that  Greaves,  Q.C.,  was  a  justice  of  the  peace  for 
Staffordshire.     It  was  objected  that  there  was  nothing  to  show 
that  Greaves,  Q.C.,  had  jurisdiction  to  try  the  case.  Talfourd,  J., 
said  that  if  the  trial  had  taken  place  in  this  court  before  a  person 
in  the  robes  of  a  judge  of  assize,  and  acting  as  a  judge  of  assize, 
he  would  not  require  any  proof  of  his  authority  ;  but  Mr.  Greaves 
sat  in  the  grand-jury  room,  and  being  a  magistrate  for  the  county, 
might,  it  was  just  possible  to  suppose,  have  acted  in  that  capacity. 
There  was  nothing  on  the  face  of  the  documents  to  show  that  he 
had  any  authority ;  he  therefore  thought  the  objection  so  formidable 
that  he  would,  if  necessary,  reserve  the  point,  (v) 

How  an  appli-  An  indictment  alleged  that  a  cause  was  depending,  and  that  an 
cation  to  the  application  was  made  to  Lord  Denman,  the  Lord  Chief  Justice  of 
Her  Majesty's  Court  of  Queen's  Bench,  and  the  other  judges  of 
the  said  court,  and  the  said  judges  granted  a  rule  nisi,  which  rule, 
or  an  office  copy  thereof,  was  set  out ;  and  Parke,  B.,  held  that 
the  indictment  was  bad,  as  the  application  could  only  be  made  to 
the  court,  and  it  ought  to  have  been  so  stated,  and  it  did  not  appear 
by  this  indictment  that  the  application  was  made  to  a  tribunal 
having  jurisdiction  to  grant  it.  (iv) 

Variance  in          If  an  indictment  for  perjury  committed  on  a  trial  before  the 
stating  the        sessions  alleges  an  adjournment  to  have  been  made  by  certain 


two  judges 
and  others, 
their  fellows, 
&c. 


stated. 


(«)  Reg.  v.  Dunn,  2  M.  C.  C.  B.  297. 
1  C.  &  K.  730. 

(t)  Keg.  v.  Dunn. 

(M)  Keg.  v.  Schlesinger,  10  Q.  B.  670. 

(v)  Reg.  v.  Child,  5  Cox  C.  C.  197.  But 
see  Reg.  v.  Dunn,  supra. 


(M>)  Reg.  v.  White,  2  Cox  C.  C.  232.  It 
was  suggested  that  the  rule  ended  as 
usual  '  By  the  court  ; '  which  cured  the 
defect.  But  Parke,  B.,  held  that  that  was 
not  so ;  what  was  set  out  was  the  '  rule 
cr  an  office  copy  thereof.' 
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justices,  and  the  record  states  it  to  have  been  made  by  other 
justices,  this  is  a  variance ;  but  the  defect  may  be  cured  by  prov- 
ing that  in  fact  the  adjournment  was  made  by  the  justices  named 
in  the  indictment.  An  indictment  for  perjury  on  the  trial  of  an 
indictment  for  an  assault  alleged  an  adjournment  to  have  been 
made  by  Const,  and  A.  B.,  and  others  their  fellows,  justices,  &c. 
The  examined  copy  of  the  record  of  the  conviction  stated  the  ad- 
journment to  have  been  made  by  Const,  and  E.  F.,  and  others, 
their  fellows,  justices,  &c.  It  was  contended  that  this  was  a 
fatal  variance  ;  and  Abbott,  C.  J.,  held  that  it  was  ;  but  that  the 
defect  might  be  cured  by  other  evidence,  as  by  calling  some  per- 
son who  could  state  'that  he  was  present  and  saw  the  justices 
named  in  the  indictment  present  on  the  day  in  question,  (x) 

It  is  sufficient  to  state  in  the  indictment  that  the  defendant  was 
duly  sworn.- (y)  In  a  case  where  it  was  averred  that  he  was  sworn 
on  the  Gospels,  and  he  appeared  to  have  been  sworn  according  to 
the  custom  of  his  own  country,  without  kissing  the  book,  it  was 
considered  as  a  fatal  variance;  though  it  was  holden  that  the 
averment  was  proved  by  its  appearing  that  he  was  previously 
sworn  in  the  ordinary  mode,  (z)  An  indictment  for  perjury  in  a 
cause  tried  at  the  assizes  was  holden  good,  although  it  alleged 
the  oath  to  have  been  taken  before  one  only  of  the  judges  in 
the  commission,  and  the  nisi  prius  record  imported  that  the  trial 
was  before  the  two  judges  of  assize.  («) 

An  indictment  at  common  law,  which  charged  that  the  de- 
fendant, e  falsely,  maliciously,  wickedly,  and  corruptly  swore,  £c.,' 
was  holden  sufficiently  to  imply  that  the  offence  was  committed 
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The  indict- 
ment must 
state  that  the 
defendant  was 
duly  sworn, 
&c. 


Wilfully  and 
corruptly. 


(*)  Eex  v.  Bellamy,  E.  &  M.  N.  P.  E. 
171.     In  order  to  remedy  the  defect,  a 
witness  from  the  office  of  the  clerk  of  the 
peace   produced   a  minute   book,   which 
contained  an  entry,  not  drawn  up  in  any 
formal  manner,  of  the  names  of  the  par- 
ticular justices  who  were  present  at  the 
day  of  adjournment  mentioned  in  the  in- 
dictment,   and     amongst    whom     were 
all  the  names  mentioned  in  the  indict- 
ment :    these  minutes   were   made  by  a 
clerk  in  the  same  office,  of  the  name  of 
Richards,  whose  duty  it  appeared  to  be 
to  attend  at  the  quarter  sessions,  for  the 
purpose  of  making  these  entries  at  the 
time ;  but  Richards  was  not  called  as  a 
witness,  and  there  was  no  evidence  to 
show  whether  he  was  present  on  the  par- 
ticular day  further  than  the  entry  itself. 
In  the  same  book,  on  the  opposite  page  to 
the   entry  already  stated,  was   another, 
drawn  up  by  the  witness  who  produced 
the   book ;  this  was   in   the   form    of   a 
record,  and  was  in  fact  a  summary  of  all 
the  names  of  the  justices  attending  upon 
the  quarter  sessions  upon  each  day  during 
the  sessions,  but  it  did  not  distinguish  who 
was  present   upon  any   particular   day ; 
amongst  these  names  also  were  the  jus- 
tices mentioned  in  this  indictment.     But 
Abbott,  C.  J.,  held  that  this  evidence  was 
not  sufficient  to  supply  the  defect ;    tho 
minutes   made  by  Richards  were  not  a 
record,  or  in  the  nature  of  a  record,  and 


the  entry  on  the  opposite  page  was  in- 
sufficient, as  it  did  not  give  the  names  of 
the  justices  who  were  present  on  the  par- 
ticular day. 

(y)  Rex  v.  M'Carthur,  Peake'sN.  P.  C. 
155.     Lord  Kenyon,  C.  J. 

0)  Id.  ibid. 

(a)  Rex  v.  Alford,  1  Leach,  1 50.  MS. 
Bay  ley,  J.  Eyre,  B.,  doubted  on  the  trial 
whether  one  commissioner  of  assize  alone 
had  competent  authority  to  administer 
the  oath,  and  conceived  the  indictment 
ought  to  have  alleged  the  oath  to  have 
been  taken  before  both  the  judges  in  the 
commission,  but  on  a  case  reserved  the 
judges  were  unanimous  that  the  indict- 
ment was  right.  See  this  case,  ante,  p. 
49.  But  as  to  a  record  in  the  Crown 
Court,  see  Rex  v.  Lincoln,  ante,  p.  42.  In 
Reg.  u.  Dcman,  2  Ld.  Raym.  1221,  an 
exception  was  taken  to  an  indictment; 
that  it  stated  the  trial  at  which  the  oath 
was  taken  to  have  been  before  the  Lord 
Chief  Baron  and  the  associate,  but  stated 
the  oath  to  have  been  before  the  Chief 
Baron,  without  the  associate  ;  and  also, 
that  the  assignmentof  perjury  differed  from 
the  oath,  being  before  the  Chief  Baron 
and  associate.  But  the  objections  were 
overruled ;  and  the  court  held  that  the 
associate  need  not  be  mentioned  in  every 
part  of  the -indictment  where  the  Chief 
Baron  was  mentioned. 


E    2 


The  indict- 
ment should 
state  that  the 
defendant 
swore  wilfully 
and  corruptly, 
and  every 
count  should 
aver  that  the 
defendant  was 
sworn. 

[632] 
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wilfully ;  (&)  but  it  was  considered  at  the  same  time  that,,  in  an 
indictment  on  the  5  Eliz.  c.  9,  the  offence  must  be  laid  expressly 
to  have  been  wilfully  committed,  (c) 

The  indictment  should  aver  that  the  defendant  'wilfully  and 
corruptly '  swore,  and  every  count  should  expressly  state  that  the 
defendant  was  sworn,  and  the  fact  of  his  having  been  sworn 
cannot  be  taken  by  intendment.  The  first  count  stated  that  the 
defendant  on  the  trial  of  an  indictment  against  J.  H.,  intending 
to  injure  J.  KL,  and  to  cause  him  to  be  wrongly  convicted,  ap- 
peared as  a  witness  and  was  sworn,  and  6  then  and  there  falsely 
and  maliciously  gave  false  testimony  against  J.  H.,  by  then  and 
there  deposing  and  giving  evidence,'  &c.  The  fifth  count,  the 
only  one  that  differed  materially  from  the  first,  alleged  that  by 
means  of  the  false  testimony  in  the  first  count  mentioned,  J.  H. 
was  found  guilty ;  that  a  rule  nisi  for  a  new  trial  was  granted ; 
that  the  defendant,  intending  to  hinder  the  said  rule  from  being 
made  absolute,  came  before  a  commissioner  and  was  sworn,  and 
being  so  sworn,  wickedly,  wilfully,  and  corruptly  did  depose, 
swear,  and  make  affidavit  in  writing,  in  substance  that  the  evi- 
dence which  he,  J.  S.,  had  given  on  the  said  trial  was  true ; 
whereas  the  evidence  which  the  said  J.  S.  had  given  on  the  said 
trial  was  not  true,  but  was  false  in  the  particulars  in  the  said  first 
count  of  this  inquisition  assigned  and  set  forth.  The  defendant 
having  been  convicted,  a  rule  was  obtained  for  arresting  the 
judgment,  and  after  argument  Abbott,  C.  J.,  delivered  the  judg- 
ment of  the  court  as  follows : — *  I  am  of  opinion  that  this  rule  must 
be  made  absolute.  As  to  the  first  class  of  counts  the  objection  is 
that  they  do  not  charge  that  the  defendant  swore  wilfully  or 
corruptly.  Every  definition  of  perjury  is  swearing  wilfully  and 
corruptly  that  which  is  false.  Whether  the  word  maliciously 
might  supply  the  place  of  either  wilfully  or  corruptly,  it  is  not 
necessary  to  determine,  for  neither  of  those  words  is  found  in  the 
counts  in  question,  and  Cox's  case,  (c?)  which  has  been  referred  to, 
proves  at  all  events  that  such  counts  are  insufficient.  I  now 
come  to  the  consideration  of  the  last  count.  It  is  in  a  form 
perfectly  novel ;  it  was  intended  to  allege  perjury  in  an  affidavit 
made  in  this  court.  In  the  ordinary  course  of  pleading,  the  first 
step  would  have  been  to  charge  that  there  had  been  a  trial,  and 
that  the  defendant  was  sworn  as  a  witness ;  the  second,  that  he 
swore  such  and  such  things ;  the  third,  that  the  matter  was  false  ; 
and  so  on.  Here  there  is  no  distinct  averment  that  the  defendant 
was  sworn  as  a  witness,  or  of  what  he  swore.  But  the  fact  of  his 
having  been  sworn  must  be  taken  by  intendment.  Were  we  to 
do  that,  as  we  are  desired  to  do,  in  support  of  this  indictment,  we 
should  furnish  a  precedent  for  a  very  loose  and  insufficient  mode 
of  charging  a  very  serious  offence,  which  has  always  hitherto 
been  required  to  be  charged  with  great  certainty  and  particularity. 
I  think  that  these  novel  attempts  in  pleading  are  not  to  be 
encouraged,  and  that  the  judgment  must  be  arrested.'  (e) 


(6)  As  to  the  offence  being  wilful,  see 
ante,  p.  2. 

(c)  Cox's  case,  1  Leach,  71. 

(d)  Supra,  note  (c). 

(<?)  Rex  v.  Stevens,    5  B.  &  C.  216. 


The  5  Eliz.  c.  9,  s.  6,  ante,  p.  23,  uses 
both  the  words  *  wilfully  and  corruptly,' 
and  therefore  it  should  seem  that  both 
these  words  must  be  used  in  an  indict- 
ment on  that  statute.  C.  S.  G. 


CHAP.  I.]  Of  Perjury,  fyc. — Indictment.  53 

Where  an  indictment  for  perjury  alleged  that  the  prisoner  cfe-  'Feloniously' 
loniously  '  swore  to  the  matter  on  which  the  perjury  was  assigned  swore  is  bad- 
instead  of  (  falsely,'  it  was  held  that  the  indictment  was  bad  in 
substance,  and  that  the  words  f  corruptly,  knowingly,  wilfully, 
and  maliciously/  did  not  supply  the  defect :  a  man  might  swear 
*  corruptly '  under  some  corrupt  influence,  and  yet  swear  the 
truth ;  so  with  respect  to  the  word  ( knowingly ; '  and  he  might 
swear  e  wilfully  and  maliciously '  to  gratify  some  malicious  feeling, 
but  yet  it  might  not  be  '  falsely.'  Nor  did  the  conclusion  that  the 
prisoner  'in  manner  and  form  aforesaid  did  commit  wilful  and 
corrupt  perjury '  cure  the  defect ;  for  the  meaning  of  that  was, 
that  the  prisoner  committed  the  offence  in  the  manner  stated,  and, 
that  statement  being  defective,  the  indictment  was  bad.  (/) 

It  must  appear  or  be  alleged  in  the  indictment  that  the  person  That  the 
by  whom  the  oath  was  administered  had  competent  power  to  ad-  person  had 
minister  it.    Thus  upon  an  indictment  for  perjury  before  a  justice  admi°iXr°tlie 
in  swearing  that  I.  S.  had  sworn  twelve  oaths,  where  the  charge  oath. 
as  stated  did  not  import  that  the  oaths  were  sworn  in  the  county 
for  which  the  justice  acted,  Eyre,  J.,  arrested  the  judgment ;  be- 
cause as  the  charge  did  not  so  import,  the  justice  had  no  jurisdic- 
tion to  administer  the  oath  in  question  to  the  defendant,  (g) 

Where  an  indictment  for  perjury  alleged  that  two  judges  had  is « sufficient ' 
'  sufficient   authority'  to   administer    the   oath,  it  was   doubted  equivalent  to 
whether  it  was  sufficient,  as  the  23  Greo.  2,  c.  11,  s.  1,  has  only  autKy^ 
'  competent  authority.'  (Ji) 

An  indictment  for  perjury  alleged  that  W.  U.  had  done  busi-  A  judge  of  one 
ness  as  an  attorney  for  the  defendant  and  J.  I.  on  the  retainer  of  of  the  suPenor 
the  defendant,  and  that  afterwards,  to  wit,  on  the  7th  of  August,  Westminster 
1844,  the  said  W.  U.  delivered  a  bill  of  costs  to  the  defendant  and  has  general 
J.  I.,  and  that  no  application  was  made  to  the  court,  in  which  the  Jurisdlctlon  by 
said  business  was  done,  by  the  defendant  or  J.  I.  within  one  month  the  taxation  of 
after  the  delivery  of  the  bill,  nor  did  the  said  court  or  any  judge  costs.    It  is 
within  one  month  next  after  the  delivery  of  the  said  bill  refer  the  not'  therefore, 
said  bill  to  taxation  ;  and  that  after  the  expiration  of  one  month,  precedent  to 
to  wit,  on  the  25th  of  April,  1845,  W.  U.  applied  to  one  of  the  the  legality  of 
judges  of  the  said  court  to  refer  the  said  bill  to  be  taxed,  and  a  s«mmons 
thereupon  on  the  said  25th  day  of  April  the  said  judge  issued  a  c^entSto°show 
summons,  requiring  the  defendant  and  J.  I.  to  show  cause  why  the  cause  why  an 
said  bill  should  not  be  referred  to  the  master  to  be  taxed;  and  that  a"orncy's  bl11 
before  showing  cause  the  defendant  went  before  a  commissioner  be  referred  to 
and  made  an  affidavit  denying  the  retainer  of  the  said  W.  U.     It  taxation,  that 
was  objected  that  ( month'  in  the  indictment  meant  lunar  month;  tllc  ^dge 
and  as  the  jurisdiction  to  tax  the  bill  on  the  application  of  the  at-  tajn  whether 
torney  did  not  arise  under  the  6  &  7  Viet.  c.  73,  ss.  37  &  48,  until  there  had  been 
after  one  calendar  month  after  the  delivery  of  the  bill,  the  indict-  a  P1'^10"8 
ment  did  hot  show  jurisdiction  to  issue  the  summons.     But  the  by^JuTparty 
Court  of  Exchequer  Chamber  held  that  the  objection  ought  not  chargeable ; 
to  prevail ;    and  Parke,  B.,  in  giving  the  judgment,  said,  '  Al-  that  ™?y  k° 
though  the  word  "month"  would,  in  our  opinion,  if  unexplained,  afterwards.  If 

(/)  Reg.  v.  Oxley,  3  C.  &  K.   317.          (/*)  Reg.  v.  Child,  5  Cox  C.  C.  197. 

Cresswell,  J.,  after  consulting  Alderson,  Talfourd,  J.,  declined  to  stop  the  case, 

B.  but  would  have  reserved  the  point  had 

(<;)  Rex  v.  Wood,  Exeter,  1723.     MS.  riot  the  prisoner  been  acquitted. 
Bayley,  J. 
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therefore  an 
indictment  for 
perjury,  com- 
mitted in  an 
affidavit  made 
in  answer  to 
such  a  sum- 
mons, merely 
states  that  the 
judge  had 
issued  the 
summons,  that 
would  be 
sufficient. 


Perjury  at  a 
petty  sessions 
of  justices 
acting  for  a 
particular 
division  of  a 
county. 

[633] 


Indictment 
held  bad  for 
not  showing 
that  there  was 
a  charge  made 
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signify  lunar  month,  enough  is  stated  to  show  the  judge's  jurisdic- 
tion ;  for,  as  the  dates  are  material,  they  may  be  taken  without 
the  videlicet,  and  taken  to  be  true.  But  I  do  not  think  the  indict- 
ment would  be  bad  even  if  it  contained  nothing  to  show  that  a 
calendar  month  had  elapsed  before  the  summons  issued  ;  for  the 
judge  had  general  jurisdiction,  and  must  be  taken  to  have  had  juris- 
diction in  the  particular  case  unless  the  contrary  appear.  I  think 
in  such  a  case  the  jurisdiction  would  be  intended :  but  it  is  not 
necessary  to  decide  the  point.'  (z)  The  third  and  fourth  counts  of 
the  same  indictment  omitted  to  allege  that  no  application  had  been 
made  to  the  court  or  a  judge  to  tax  the  bill  by  the  defendant  or 
J.  I.,  and  it  was  urged  that  these  counts  were  bad  by  reason  of 
such  omission,  as  by  sec.  37  of  the  6  &  7  Viet.  c.  73,  the  jurisdic- 
tion of  the  courts  to  refer  such  a  bill  to  taxation  upon  the  appli- 
cation of  the  attorney  depended  on  the  fact  that  no  application 
had  been  made  within  the  month  by  the  party  chargeable ;  but  the 
Court  of  Queen's  Bench  held  that  the  judge  had  jurisdiction,  after 
the  expiration  of  the  month  which  was  alleged  in  the  counts,  to 
issue  a  summons  at  the  instance  of  the  attorney,  calling  on  the 
party  chargeable  to  show  cause  why  the  bill  should  not  be  taxed, 
although  it  might  be  true  that  if  it  had  appeared  on  showing  cause 
that  a  previous  application  within  the  month  had  been  made  by 
the  party  chargeable,  the  judge  might  not  have  had  jurisdiction  to 
make  an  order  for  taxation.  Therefore  the  affidavit  of  the  de- 
fendant, made  after  such  summons,  was  made  in  the  course  of  a 
judicial  proceeding.  (J) 

Where  a  statute  requires  an  act  to  be  done  by  justices  of  the 
peace  acting  for  a  particular  division  in  petty  sessions,  an  indict- 
ment for  perjury  committed  before  two  such  justices  must  allege 
that  they  were  acting  for  such  division,  but  need  not  aver  that 
they  were  assembled  in  petty  sessions.  An  indictment  for  per- 
jury on  the  hearing  of  an  information  for  selling  beer  at  improper 
hours,  stated  that  the  proceeding  was  before  two  justices,  but  not 
that  they  were  assembled  in  petty  sessions,  or  that  they  were 
acting  for  the  division  in  which  the  house  was  situated ;  and  it 
was  held  that  the  indictment  was  defective  for  want  of  an  allega- 
tion that  the  justices  were  acting  for  the  division  in  which  the 
house  was  situated ;  but  it  was  held  not  necessary  to  aver  that 
they  were  assembled  in  petty  sessions,  for  the  meeting  of  the  two 
justices  was  in  itself  a  petty  sessions,  (k) 

Where  an  indictment  for  perjury  stated  that  the  prisoner,  ma- 
liciously intending  to  subject  W.  Mortiboy  to  the  punishments  of 
felony  and  larceny,  went  before  J.  C.  and  II.  H.,  two  justices  of 
the  peace,  and  was  sworn  ( J.  C.  and  H.  H.  having  competent 


(0  Ryallsr.  The  Queen,  11  Q.B.  781. 
The  Court  of  Queen's  Bench  had  held 
that  as  all  the  counts  referred  to  the  Act 
of  Parliament,  the  word  'month 'in  the 
indictment  must  be  construed  according 
to  the  clause  in  the  Act  to  mean  calen- 
dar month. 

(./)  Ibid. 

(A)  Reg.  v.  Eawlins,  8  C.  &  P.  439, 
Park,  J.  A.  J.,  and  Patteson,  J.,  after 
time  taken  to  consider  the  points.  Patte- 
son, J.,  intimated  that  he  had  not  given 


particular  consideration  to  the  question  as 
to  the  necessity  of  a  written  information, 
but  the  inclination  of  his  opinion  was 
that  it  was  not  necessary.  The  1  TViil. 
4,  c.64,  s.  15,  provides  that  '  all  penalties, 
&c.,  may  be  recovered  upon  the  infor- 
mation of  any  person  whomsoever  before 
two  justices  acting  in  petty  sessions,'  &c., 
and  that  every  person  'who  shall  be 
convicted  before  two  justices  so  acting  in 
and  for  the  division  or  place  in  which 
shall  be  situate  the  house  kept,'  &c. 
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power,  &c.)  and  deposed  in  substance  that  on  Wednesday  last  he  before  a 
(the  prisoner)  was  in  W.  M.'s  Peg  Alley,  and  that  he  (the  pri-  Justice- 
soner)  put  his  hand  into  his  watch  fob,  and  took  out  a  £5  note  to 
make  a  bet  with  W.  M.,  and  put  it  into  his  breeches  pocket.  That 
W.  M.  collared  him,  and  knocked  him  down,  and  put  his  knee  on 
him,  and  then  put  his  hand  into  his  (the  prisoner's)  pocket,  and 
took  the  said  £5  note,  &c.  It  was  submitted  that  the  indictment 
was  bad,  as  it  did  not  show  that  there  was  any  proceeding  pend- 
ing before  the  magistrate,  or  that  this  was  a  deposition  on  any 
charge  of  felony.  Coleridge,  J.,  f  There  might  be  cases  of  an 
affidavit,  where  there  was  no  charge,  and  no  prosecution,  and, 
indeed,  no  cause  in  hand.  It  might  have  been  averred  that  the 
defendant  made  a  charge,  and  that  in  support  of  that  charge  the 
deposition  was  made.  If  the  defendant  had  merely  come  before 
the  magistrates  to  swear  this,  without  more,  it  would  not  be  per- 
jury. I  think  that  the  indictment  is  not  sufficient.'  (I) 

The  first  count  stated  that  the  prisoner,  meaning  to  subject  An  indictment 

C.  F.  E.  to  the  punishment  provided  for  persona  guilty  of  felony,  for  PerJul7> 

-i  r    f  •      ,• r-  ,Vr  e       j/u      stating  that  the 

&c.,  went  and  was  sworn  before  a  justice  ot  the  peace  tor  the  prisoner  came 

county  having  competent  authority  to  administer  the  oath,  and  before  a  ma^ 
being  so  sworn  then  upon  a  certain  information  and  examination,  g'stva.te»  and   . 
entitled  (  County  of  Oxford  to  wit :  the  information  and  exami-  deposed1,8  y 
nation  of  R.  Gr.  taken  upon  oath  before  me,  &c.,'  falsely,  &c.,  did  swore, 
depose,  &c.     The  whole  of  the  information  was  then  set  out ;  it  charged,  and 
contained  the  following  passage : — '  I  then  went  and  got  over  Mrs.  f^fbrmed'that0 
Calcut's  wall  into  the  close,  and  went  and  looked  over  the  wall  C.  F.  E.  had  a 

between  her  close  and  Mr.  E.'s  ox-pens.     I  then  saw  the  donkey  ve"ereal  _ 

.  T     .         .  -.  -,  T  .-i  i»  j/i        affair  with  a 

standing  with  its  side  towards  and  near  to  the  manger  ot  the   donkey,  shows 

second  pen,  with  her   head  towards  Mrs.  Calcut's  close.     Mr.  sufficiently  a 

C.  E.  was  standing  behind  her.     I  saw  that  he  Jiad  the  flap  of  his  P™eeding 

o,,,          .         n  -r  .-.  r>  ,1       before  a  ma- 

trowsers  unbuttoned  and  hanging  down.     1  saw  the  corner  oi  the  gistrate  to 

inside  of  it;  he  was  rather  on  the  move;  he  appeared  to  be  on  make  the  false 
the  donkey  (meaning  that  he  appeared  to  the  said  R.  G.  to  be  in  ?^eanns  Per- 
the  actual  commission  of  that  detestable  crime,  &c.).   He  remained      [634] 
in  that  position  about  five  minutes,  when  the  donkey  kicked  Mr. 
C.  E.'s  leg,  upon  which  he  moved  aside,  turning  his  back  rather 
more  towards  me  than  it  had  been,  and  stooped  down  to  rub  his 
leg ;  he  then  lifted  himself  up  again,  and  turned  round  with  his 
face  towards  me.     I  then  saw  his  private  parts  exposed :  I  saw 
him  tuck  up  his  shirt  and  button  up  his  trowsers :  the  upper  part 

(Z)  Reg.  v.  Pearson,  8  C.  &  P.  119.  the  charge,  and  in  support  of  it  made 
When  the  objection  was  first  made,  Cole-  the  deposition.  See^Caudle  v.  Seymour,  1 
ridge,  J.,  said,  « This  might  have  been  the  Q.  B.  889,  where  some  strong  observations 
original  information.  Might  it  not  be  that  were  made  against  the  propriety  of  such 
this  statement  to  the  magistrates  was  the  a  practice.  It  may,  however,  be  qucs- 
charge  ?  '  And  it  is  conceived  that  this  tionable  whether  such  a  mode  of  taking 
was  the  correct  view  of  the  case.  In  cases  the  information  would  afford  any  ground 
of  felony  and  misdemeanor  it  is  a  very  of  defence  to  the  party  who  was  sworn  to 
common  practice  for  the  party  complain-  its  truth.  It  may  be  observed,  also,  that 
ing  to  state  the  facts  to  the  magistrate's  although  it  may  admit  of  doubt  whether 
clerk,  who  takes  them  down  in  the  shape  this  deposition  disclosed  a  felony,  yet  as  it 
of  an  information  ;  such  information.,  is  clearly  showed  an  assault,  the  magistrate 
then  taken  to  the  magistrate,  and  the  had  jurisdiction  to  administer  an  oath. 
Complainant  sworn  to  the  truth  of  it  :  in  In  Reg.  v.  Bradley,  Stafford  Spr.  Ass. 
such  cases  it  is  conceived  the  making  the  1844.  MSS.  C.  S.  G.  Coleridge,  J.,  said, 
charge  before  the  magistrate,  and  the  that  in  the  discussion  of  Reg.  v.  Gardiner, 
making  the  deposition,  is  one  and  the  infra,  considerable  doubts  were  enter- 
same  thing ;  it  could  not,  therefore,  be  tained  among  the  judges  whether  Reg.  t1, 
averred  and  proved  that  the  party  made  Pearson  was  rightly  decided. 
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of  them  as  well  as  the  flap  had  been  unbuttoned.'  This  count 
contained  no  averment  as  to  the  materiality  of  any  of  the 
matters  deposed  to.  It  contained  several  assignments  of  perjury. 
Those  on  which  the  prisoner  was  found  guilty  were  as  follows : — 
6  Whereas  in  fact  the  said  C.  F.  E.  then  and  there  had  not  the 
flap  of  his  trowsers  unbuttoned  or  hanging  down.  And  whereas 
the  said  C.  F.  E.  had  not  then  and  there,  or  at  any  other  time  or 
place  whilst  standing  behind  the  said  donkey,  or  any  other  donkey, 
the  flap  of  his  trowsers  unbuttoned,  and  hanging  down,  nor  had 
the  trowsers  the  said  C.  F.  E.  then  wore  any  flap  whatsoever. 
And  whereas  the  said  C.  F.  E.  did  not  appear  to  the  said  R.  G. 
to  be,  nor  was  he,  then  and  there,  or  at  any  other  time,  or  at  any 
other  place,  in  the  actual  commission  of  that  detestable  crime,  &c., 
with  the  female  donkey  aforesaid,  or  with  any  other  animal,  or  in 
any  other  manner  whatsoever.  And  whereas  the  said  C.  F.  E.  did 
not  remain  in  that  situation  for  about  five  minutes,  nor  did  the 
said  donkey  kick  the  said  C.  F.  E.'s  leg,  nor  did,  &c.  &c.'  Here 
followed  a  number  of  other  averments,  which  were  not  proved  for 
want  of  two  witnesses.  The  third  count  was  the  same  as  the 
first,  except  that  it  stated  the  prisoner's  intention  to  be,  to  subject 
C.  F.  E.  to  the  punishment  inflicted  on  persons  guilty  of  misde- 
meanors, and  the  innuendo  was,  that  C.  F.  E.  was  attempting  to 
commit  the  offence.  The  seventh  count  stated,  that  the  prisoner, 
intending  to  aggrieve  C.  F.  E.,  (  came  before  Mr.  Rawlinson,  and 
was  sworn  (he  having  authority),  and  falsely,  &c.,  did  depose, 
swear,  charge,  and  give  the  said  justice  to  be  informed  that  the 
said  C.  F.  E.  upon,  &c.,  had  a  venereal  affair  with  a  certain 
animal  called  a  donkey,  and  feloniously  and  against  the  order  of 
nature  did  commit  and  perpetrate  that  detestable  and  abominable 
crime,  &c.,  with  the  said  donkey.  And  further  (it  being  then 
and  there  material  to  the  inquiry  into  the  said  charge  and  infor- 
mation to  know  the  state  of  the  said  C.  F.  E.'s  dress  at  the  time 
the  alleged  offence  was  so  charged  to  have  been  committed  as 
aforesaid)  that  he,  the  saidR.  G.,  then  and  there  saw  that  the  said 
C.  F.  E.  then  and  there  had  the  flap  of  his  trowsers  unbuttoned 
and  hanging  down,  and  that  he,  the  said  R.  G.,  then  and  there 
saw  the  inside  of  the  said  flap ;  whereas  the  said  R.  G.  did  not 
then  and  there,  or  at  any  time,  or  at  any  place,  see  the  said  C.  F.  E. 
[635]  at  any  time  in  the  act  of  having  a  venereal  affair  with  a  donkey, 
or  with  any  other  animal  whatsoever,  nor  did  the  said  C.  F.  E. 
then,  or  at  any  time,  or  at  any  place,  or  in  any  manner  commit, 
nor  was  the  said  C.  F.  E.  at  any  time,  or  at  any  place,  or  in  any 
manner  in  the  act  of  committing  that  detestable  and  abominable 
crime.  And  whereas  the  said  R.  G.  did  not  then  and  there  see 
the  flap  of  his,  the  said  C.  F.  E.'s,  trowsers  unbuttoned  or  hang- 
ing down,  nor  was  the  flap  of  the  said  C.  F.  E.'s  trowsers  then 
and  there  unbuttoned  or  hanging  down,  nor  did  the  said  R.  G. 
then  and  there  see  the  inside  of  the  flap  of  the  said  trowsers.  The 
information  signed  by  the  prisoner  was  put  in,  and  it  was  proved 
that  he  was  duly  sworn,  and  that  the  charge  was  dismissed.  The 
two  witnesses,  produced  to  the  facts,  were  C.  F.  E.,  a  lad  of 
fifteen,  and  his  elder  brother,  J.  H.  E.  They  swore  that  they 
went  together  to  the  field,  J.  H.  E.  having  a  gun ;  that  they 
spoke  of  going  to  Chipping  Norton,  and  that  Charles  went  to  see 
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whether  the  donkey  Was  able  to  go  to  Chipping  Norton,  and 

parted  from  his  brother  for  that  purpose — that  he  was  absent 

three  minutes — that  the  trowsers  he  had  on,  which  were  produced 

in  court,  had  no  flap.     These  were  the  only  facts  to  which  they 

both  spoke.     C.  F.  E.  fully  negatived  what  the  prisoner  had  sworn 

to,  in  a  manner  quite  satisfactory  to  the  jury.     J.  H.  E.  also 

stated  that  he  was  about  forty  yards  from  the  ox-pens — that  he 

had  his  back  towards  them — that  if  he  had  turned  round  he  could 

have  seen  them  and  the  wall,  and  must  have  seen  if  any  one  was 

looking  over  it,  but  he  did  not  turn  round.    It  was  objected,  first, 

that  the  first  and  third  counts  did  not  distinctly  show  any  pro* 

ceeding  pending  before  the  magistrate ;  that  they  ought  to  have 

averred  directly  that  a  charge  was  pending.    Reg.  v.  Pearson,  (ra) 

But  Patteson,  J.,  thought  that  case  distinguishable,  because  of 

the  words  '  upon  an  information  and  examination,'  &c.  (n)  Second, 

that  the  flap  of  the  trowsers  being  unbuttoned  did  not  appear  on 

the  face  of  the  counts  to  be  material,  and  there  was  no  averment 

of  its  materiality.     The  same  objection  applied  to  the  precise  time 

of  five  minutes.     Third,  that  the  assignment  of  perjury  as  to  the 

main  charge  was  too  large,  because  it  denied  all  animals,  and  all 

times  and  places.     Fourth,  as  to  the  first  count,  that  the  language 

used  by  the  prisoner  as  there  set  out,  did  not  import  that  a  felony 

was  committed,  but   only  an  attempt.     These  objections  were 

urged  in  arrest  of  judgment.     Fifth,  as  to  the  seventh  count,  the 

first  objection  to  the  first  and  third  counts  was  urged.     Sixth,  to 

the  same  count  it  was  urged  that,  although  in  that  count  the  state 

of  C.  F.  E.'s  dress  was  averred  to  be  material,  yet,  that  by  such 

averment  was  meant — not  whether  the  flap  of  his  trowsers  was 

unbuttoned  —  but 'the   trowsers  generally.      Seventh,  that   the 

seventh  count   alleged,   that   the   prisoner   charged   the   capital 

offence,  whereas,  by  his  information,  he  appeared  to  have  charged 

only  an  attempt.     The  sixth  and  seventh  objections  were  taken 

before  the  verdict,  and  did  not  apply  in  arrest  of  judgment,  as 

was  also  the  objection,  whether  the  evidence  of  J.  H.  E.  went  to 

any  material  fact  sufficient  to  satisfy  the  rule  as  to  two  witnesses 

in  cases  of  perjury.     On  all  these  questions,  the  learned  judge 

requested  the  opinion  of  the  judges,  and  all  the  judges  present 

held  the  conviction  good  on  the  seventh  count,  and  most  of  them      [636] 

appeared  to  think  it  good  on  all  the  others.  (0) 

Where  an  indictment  stated  that  (  heretofore,  to  wit,  on,  &c.,  Insufficient 
at,  &c.,  before  M.G.  and  T.  H.  H.,  two  of  the  justices,  &c.,  came  allegation  of 
one  J.  Osborne,  and  then  and  there  exhibited  to  and  before  the  information 
said  M.  G.  and  T.  H.  H.,  so  being  such  justices  as  aforesaid,  a  on  oath, 
certain  information  upon  oath,  and  then  and  there  informed  the 
said  justices '  that  certain  quantities  of  stolen  silk  were  found  in 
a  certain  house ;  it  was  held,  that  this  allegation  did  not  suffi- 
ciently show  that  the  oath  was  taken  before  the  said  justices,  as  it 
was  consistent  with  the  allegation  that  the  oath  might  have  been 
taken  before  some  other  justices,  (p) 

Where  a  count,  which  charged  perjury  in  an  affidavit  to  hold  Affidavit,  to 

(m)  Ante,  p.  55.  95.     8  C.  &  P.  737. 

(n)  The  present  indictment  is  in  the  (p)  Reg.  r.  Goodfellow,  MSS.  C.  S.  G. 

same  form  as  the  one  in  4  Wentw.  244.  and  C.  &  M.  569.  Patteson,  J.,  and 

2  Chitty's  Grim.  Law,  443.  Cresswell,  J. 

(o)  Keg.  v.  Gardiner,  2  M.  C.  C.  K. 
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to  bail,  did  not  state  that  a  writ  of  summons  had  been  issued  when 
the  affidavit  was  sworn,  it  was  held  good  ;  for  the  affidavit  may  be 
sworn  before  the  issuing  of  the  writ,  (q) 

Where  an  indictment  for  perjury  committed  under  the  Inter- 
pleader Act  set  out  the  issues  joined  in  the  Court  of  Exchequer 
between  A.  B.  and  C.  D.,  the  trial  at  Westminster,  the  verdict 
for  the  plaintiffs,  the  judgment,  the  writ  of  Jieri  facias  consequent 
thereon  to  the  sheriff  of  Somersetshire,  dated  the  5th  of  June, 
1841,  the  warrant,  the  seizure  of  the  goods  of  C.  D.,  and  the 
notice  on  the  part  of  the  prisoner  to  the  sheriff  not  to  sell  the 
goods  so  seized,  but  to  deliver  them  up  to  him,  the  same  being 
his  property;  and  then  charged  that  the  prisoner  came  before  a 
commissioner,  and  produced  an  affidavit  in  writing,  and  swore  to 
the  truth  of  the  matter  contained  in  it;  and  the  affidavit  was, 
that  the  prisoner  having  heard  that  C.  D.  had  certain  goods  (those 
seized  under  the  Jieri  facias  of  the  5th  of  June),  bought  them  and 
paid  for  them  on  the  1st  of  June.  The  sale  and  purchase  were 
then  negatived,  and  this  was  the  perjury  charged.  It  was  sub- 
mitted that,  as  there  was  no  allegation  that  any  application  had 
been  made  under  the  Interpleader  Act,  it  did  not  appear  that  the 
affidavit  was  made  in  a  judicial  proceeding ;  and  Coleridge,  J., 
held  the  objection  fatal ;  as  for  anything  that  appeared  this  was  a 
voluntary  oath,  and  not  made  in  any  judicial  proceeding,  (r) 

Where  an  indictment  for  perjury  alleged  that  a  certain  cause 
had  been  depending  in  the  King's  Bench,  and  that  such  proceed- 
ings were  had,  that  a  writ  of  inquiry  was  duly  issued  out  of  the 
said  court,  directed  to  the  sheriffs  of  London  to  inquire,  &c.,  and 
that  the  said  sheriffs  should  make  appear  the  inquisition  which 
they  should  take  thereof  before  the  justices  of  our  said  Lord  the 
King  at  Westminster,  and  then  assigned  perjury  on  the  taking  of 
the  said  inquisition  before  the  secondary  ;  'the  Court  of  King's 
Bench  seem  to  have  been  of  opinion  that  the  indictment  was  bad, 
as  it  appeared  that  the  perjury  was  committed  cor  am  non  judice ; 
for  the  writ  of  inquiry  was  issued  out  of  the  King's  Bench,  and 
made  returnable  in  the  Common  Pleas,  and  therefore  the  secon- 
dary had  no  jurisdiction  to  administer  the  oath.  (s) 

It  should  seem  that  an  indictment  for  perjury  committed  before 
commissioners  of  bankrupt  in  an  examination  touching  the  estate 
of  the  bankrupt,  should  allege  that  there  was  a  trading,  petitioning 
creditor's  debt,  and  act  of  bankruptcy,  (t)  But  if  the  indictment 
were  for  perjury  committed  in  the  preliminary  proceedings  before 
the  commissioners  to  ascertain 'whether  the  party  should  be  ad- 
judged bankrupt  or  not,  it  should  seem  that  an  indictment  would 
be  good,  although  it  omitted  to  state  that  there  was  a  good  peti- 
tioning creditor's  debt,  (u) 


(9)  King  v.  Reg.  14  Q.  B.  31.  3  Cox 
C.  C.  561. 

(r)  Reg.  v.  Bishop,  C.  &  M.  302. 

(s)  Pippet  v.  Hearn,  5  B.  &  A.  634. 
The  question  arose  in  an  action  for  a  ma- 
licious prosecution  for  perjury,  and  the 
first  count  set  out  the  indictment  for  per- 
jury as  stated  in  the  text,  and  the  court 
held  that  the  count  was  good,  for  where  a 
man  maliciously  prefers  an  indictment  for 
a  crime  he  is  liable  to  an  action  for  it, 


although  the  indictment  be  defective. 

(<)  Rex  v.  Jones,  4  B.  &  Ad.  345,  ante, 
vol.  2,  p.  528.  Reg.  v.  Ewington,  C.  &  M. 
.319,  post,  p.  92.  The  second  count  in 
this  case  alleged  that  a  fiat  '  duly  issued  ' 
against  the  bankrupt,  and  it  was  objected 
that  it  was  bad  because  it  did  not  allege 
any  petitioning  creditor's  debt  or  act  of 
bankruptcy,  and  Rex  v.  Jones  was  relied 
upon,  but  the  point  was  not  decided. 

(M)  Reg.  v.  Ewington,  supra. 
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In  an  indictment  for  perjury  in  an  affidavit  it  is  sufficient  to 
state  that  the  defendant  was  sworn  before  A.  B.  (A.  B.  having 
power  to  administer  an  oath)  without  stating  the  nature  of  A.  B.'s 
authority.  An  indictment  for  perjury  in  an  affidavit  alleged  that 
the  defendant  did  take  his  corporal  oath  before  F.  J.  Chell  (he  the 
said  F.  J.  Chell  then  and  there  having  sufficient  and  competent 
power  and  authority  to  administer  the  said  oath  to  the  defendant 
in  that  behalf)  and  that  the  defendant  did  before  the  said  F.  J. 
Chell,  as  such  commissioner  as  aforesaid,  depose,  &c.  It  was  con- 
tended, in  arrest  of  judgment,  that  the  indictment  was  bad,  as  it 
did  not  describe  the  official  station  of  the  person  before  whom  the 
defendant  was  sworn.  It  was,  indeed,  stated  that  he  made  affi- 
davit of  certain  matters  before  F.  J.  Chell,  as  such  commissioner 
as  aforesaid ;  but  he  had  not  been  before  mentioned  as  a  commis- 
sioner, and  therefore  that  averment  could  not  cure  the  defect. 
The  23  Geo.  2,  c.  11,  made  it  unnecessaiy  to  set  out  the  commis- 
sion of  the  person  before  whom  the  oath  was  taken,  but  that  did 
not  dispense  with  the  necessity  of  showing  the  nature  of  his  office. 
Abbott,  C.  J.,  '  Looking  at  the  Act  of  Parliament,  23  Geo.  2, 
c.  11,  we  find  that  all  that  is  required  to  be  set  out  in  indictments 
for  perjury  is  the  substance  of  the  offence  charged,  and  by  what 
court  or  before  whom  the  oath  was  taken,  averring  such  court  or 
person  to  have  competent  authority  to  administer  the  same,  with- 
out setting  forth  the  commission  or  authority  of  the  court  or 
person  before  whom  the  perjury  was  committed.  It  is,  therefore, 
to  be  considered  whether  the  present  indictment  has  set  forth  all 
that  is  required  by  the  statute.  It  sets  forth  the  substance  of  the 
matter  sworn,  the  person  before  whom  the  oath  was  taken,  and 
avers  that  he  had  authority  to  administer  it.  The  indictment  does, 
therefore,  contain  all  that  is  required  by  the  words  of  the  statute  ; 
and  taking  into  consideration  the  object  of  the  Act,  which  was 
framed  to  remove  the  difficulties  before  felt  by  reason  of  the  aver- 
ments and  matters  which  were  usually  set  out  in  indictments  for 
perjury,  we  ought  not  to  require  more  than  the  words  of  the  le- 
gislature have  made  necessary.  When  a  case  of  this  sort  comes 
on  for  trial,  the  prosecutor  must  prove  the  situation  of  the  person 
before  whom  the  oath  was  taken,  and  the  nature  of  his  authority. 
I  am,  therefore,  of  opinion,  that  the  indictment  is  sufficient  if  it 
contains  the  name  of  the  person,  if  the  defendant  was  sworn  be- 
fore a  person,  or  of  the  court,  if  he  was  sworn  before  a  court. 
There  is  not,  then,  any  reason  for  granting  this  application.'  (v) 


(y)  Rex  v.  Callanan,  6  B.  &  C.  102. 
9  D.  &  R.  97.  This  case  having  been 
much  relied  upon  in  the  following  case, 
and  the  record  examined,  I  have  thought 
it  right  to  insert  the  following  statement 
of  the  first  count,  which  I  took  from  the 
record.  The  indictment  stated  thatC.  C., 
contriving  and  intending  to  injure  one 
T.  Stevens,  and  in  order  to  obtain  a  rule 
of  the  court  of  B.  R.,  whereby  it  might 
be  ordered  by  the  said  court  that  the  said 
T.  S.  should  show  cause  why  a  certain 
judgment  signed  on  a  warrant  of  attorney 
in  a  cause  in  the  said  court  of  Stevens 
against  Callanan,  and  the  execution  issued 
thereon  should  not  be  set  aside,  and  the 


said  warrant  of  attorney  be  delivered  up 
to  be  cancelled,  and  why  the  proceeds  of 
the  said  execution  should  not  be  restored 
to  the  said  C.  C.,  and  why  the  said  T.  S1. 
should  not  pay  the  costs  of  that  appli- 
cation, and  that  in  the  meantime  the  said 
proceeds  should  remain  in  the  hands  of  the 
sheriff  of  the  county  of  Middlesex,  came 
in  his  proper  person,  &c.,on,  &c,,  at,  &c.. 
before  F.  J.  Chell,  gentleman,  and  the 
said  defendant  then  and  there,  to  wit,  on, 
&c.,  at,  &c.,  was  duly  sworn,  and  did 
take  his  corporal  oath  upon  the  Holy 
Gospel  of  God  before  the  said  F.  J.  Chell 
(he  the  said  F.  J.  Chell  then  and  there 
having  sufficient  and  competent  power 
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Indictment  for 
perjury  on  an 
appeal  before 
commissioners 
of  the  assessed 
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oath  without 
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jurisdiction  of 
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This  case  was  reconsidered  in  the  following  case: — The  indict- 
ment stated  that  at  the  time  of  the  taking  of  the  false  oath  by 
J.  O.  hereinafter  mentioned,  K.  L.,  F.  D.  P.,  and  H.  S.  G.,  were 
commissioners  acting  in  the  execution  of  certain  Acts  of  Parlia- 
ment relating  to  the  duties  of  assessed  taxes  in  and  for  the  district 
of  the  hundred  of  Knighton,  in  the  county  of  W»,  and  thereupon 
heretofore,  to  wit,  on,  &c.,  at,  &c.,  in  the  district  and  county  afore- 
said (at  a  meeting  then  and  there  held  by  the  commissioners 
aforesaid  for  the  purpose  of  hearing  and  determining  appeals 
against  the  certificate  or  supplementary  charges  made  by  one  J.  L., 
crown  surveyor  in  pursuance  of  the  said  Acts),  a  certain  appeal  of 
one  W.  H.  of  C.,  in  the  district  and  county  aforesaid,  in  due  form 
of  law  came  on  to  be  heard.  The  indictment  then  averred  that 
the  defendant  on,  &c.,  at,  &c.,  appeared  before  the  said  commis- 
sioners as  a  witness  for  and  on  the  behalf  of  the  said  W.  H.,  on 
the  hearing  of  the  said  appeal,  and  was  then  and  there  sworn, 
&c.,  before  the  said  R.  L.,  F.  D»  P.,  and  H.  S.  Gr.,  so  being  such 
commissioners  as  aforesaid,  that  the  evidence  which  he  the  de- 
fendant should  give  upon  the  hearing  of  the  said  appeal  should  be 
the  truth  and  nothing  but  the  truth  (they  the  said  commissioners 
then  and  there  having  authority  to  administer  the  said  oath,  &c.). 
The  indictment  then  proceeded  to  aver  the  materiality,  the  giving 
the  evidence,  &c»  The  defendant  having  been  convicted,  a  writ 
of  error  Was  brought,  and  one  of  the  errors  assigned  was,  that  it 
did  not  appear  that  the  said  appeal  was  an  appeal  against  such  a 
certificate  as  in  the  said  indictment  mentioned,  or  that  the  same 
appeal  was  such  an  appeal  as  the  said  commissioners  or  any  of 
them  had  power,  authority,  or  jurisdiction  to  determine,  and  if  they 
had  no  such  power,  &c.,  they  had  no  jurisdiction  to  administer  the 
said  oath  ;  and  the  Court  of  Queen's  Bench  held  that  the  indict- 
ment was  bad  upon  this  ground,  and  the  judgment  was  reversed,  (iv) 

Where  an  indictment  alleged  that ( a  certain  action  of  contract ' 
was  pending  in  a  county  court,  and  then  alleged  that  the  de- 
fendant was  duly  swoi*n  before  the  judge  of  the  said  court  f  then 
and  there  having  sufficient  and  competent  authority  to  administer 
the  said  oath  to  her  in  that  behalf,'  it  was  objected  that  there  was 
no  averment  that  the  said  action  of  contract  was  one  over  which 
the  county  court  had  jurisdiction,  and  that  no  intendment  could  be 
made  in  favour  of  an  inferior  court  that  the  action  pending  in  it 
was  one  over  which  the  court  had  jurisdiction ;  but  the  Court  of 
Exchequer  Chamber  held  that  it  did  appear  by  necessary  implica- 
tion that  the  action  was  one  over  which  the  judge  of  the  county 
court  had  jurisdiction ;  for  unless  he  had,  he  could  not  have  had 


and  authority  to  administer  the  said  oath 
to  the  said  C.  C;  in  that  behalf),  and  the 
said  C.  C.  being  so  sworn  as  aforesaid, 
falsely,  &c.,  did  then  and  there  before 
the  said  F.  J.  Chell,  as  such  commissioner 
as  aforesaid,  depose,  swear,  and  make 
affidavit  in  writing,  amongst  other  things, 
in  substance,  &c.  The  indictment  then 
set  out  the  affidavit,  which  stated, 
amongst  other  things,  that  C.  C.  had 
applied  to  the  said  T.  S.  for  a  loan 
of  £150,  which  T.  S.  had  agreed  to 
let  C.  C.  have  upon  having  a  mortgage 
upon  his,  C.  C.'s,  house,  and  as  & 


collateral  security  a  warrant  of  attorney 
to  accompany  the  said  mortgage,  that  the 
mortgage  and  warrant  of  attorney  were 
prepared  for  £250,  although  no  more 
than  £150  was  advanced,  &c. :  '  all  which 
said  several  matters  and  things  so  de- 
posed and  sworn  by  the  said  C.  C.  as 
aforesaid  were,  and  each  of  them  was 
material  for  the  obtaining  and  supporting 
the  said  rule.'  C.  S.  G. 

(M>)  Reg.  v.  Overton,  4  Q.  B.  83.  Many 
other  errors  were  assigned,  but  not  deter- 
mined by  the  court* 


CHAP.  I.]  Of  Perjury,  <fyc. — Indictment.  61 

power  to  administer  the  oath,  so  as  to  be  valid  and  binding,  which 
is  the  true  meaning  of  the  phrase.  The  alleged  defect,  therefore, 
in  the  averment  of  the  substance  of  the  charge  was  supplied  by 
necessary  implication  by  the  averment  of  the  competency  of  au- 
thority in  the  judge  to  administer  the  oath.  (#) 

So  where  an  indictment  for  perjury  at  a  quarter  sessions  in 
Ireland  alleged  that  a  certain  civil  bill  came  on  to  be  tried  in  due 
form  of  law  before  an  assistant  barrister,  and  alleged  the  oath  to 
have  been  taken  before  the  said  assistant  barrister,  he  having 
sufficient  and  competent  authority  to  administer  the  said  oath ;  it 
was  objected  that  the  indictment  ought  to  have  stated  that  the 
civil  bill  was  for  a  cause  of  action  within  the  jurisdiction  of  the 
court.  But,  on  a  case  reserved,  it  was  held,  on  the  authority  of 
the  preceding  case,  that  the  indictment  was  good,  (y) 

An  indictment  for  perjury  alleged  that  a  petition  for  protection  An  indictment 
from  process  was,  under  and  in  pursuance  of  the  5  &  6  Viet.  forperJury 

•I  J  -*  norainaf-   on 


against  an 


was 


c.  116,  7  &  8  Viet,  c.  96,  and  10  &  11  Viet.  c.  102,  filed  and  pre-  insolvent 
sented  in  the  county  court  of  Staffordshire  at  W.  by  the  prisoner ;  sufficient, 
and  that  the  prisoner  afterwards  duly  received  an  order  for  protec-  ^"^I1  lfc  d!d, 
tion  from  process,  and  that  afterwards,  whilst  the  proceedings  upon  he  had^sided 
and  in  respect  of  the  said  insolvency  were  pending  in  the  said  for  six  months 
county  court,  to  wit,  at  the  time  of  filing  the  said  petition  and  jj?.fore  j*"|. 
schedule,  the  prisoner  came  before  H.  K.,  at  the  court  at  TV".,  and  petition  within 
within  the  jurisdiction  aforesaid,  for  the  purpose  of  making  an  the  jurisdiction 
affidavit  and  verifying  on  oath  his  said  petition  and  schedule  (H.  K.  of  tne  court* 
being  a  commissioner  to  administer  oaths  in  chancery,  and  duly 
empowered  to  act  in  the  matter  of  the  said  insolvency,  and  to  take 
the  oath  of  the  prisoner),  and  was  duly  sworn  and  took  his  oath 
that  the  affidavit  he  then  made  was  true  (H.  K.  having  competent 
authority  to  administer  the  said  oath).     The  indictment  then  al- 
leged the  materiality  of  certain  matter,  and  that  the  prisoner  falsely 
swore  in  the  usual  way.    It  was  objected  on  error  that  the  indict- 
ment did  not  show  that  there  was  jurisdiction  to  administer  the 
oath,  as  it  did  not  allege  that  the  prisoner  had  resided  within  the 
jurisdiction  of  the  court  for  six  calendar  months  next  preceding 
the  filing  of  his  petition,  according  to  the  10  &  11  Viet.  c.  102, 
s.  6.     But  it  was  held  that  the  indictment  was  good,  (z) 

An  indictment  for  perjury  alleged  to  have  been  committed  on  Indictment 
the  hearing  of  an  appeal  against  a  surcharge  under  the  Game  b*d  for  not 
Acts  before  commissioners  of  assessed  taxes,  stated  that  a  notice  s&  vaikLnotice 
of  appeal  had  been  given  to  the  assessors,  and  averred  that  the  of  appeal  had 
commissioners  were  '  duly  authorized  and  empowered  to  hear  and  been  g^en 
determine '  the  appeal.     It  was  objected  that  the  commissioners  Tax*5  Act* 
had  no  jurisdiction  unless  a  notice  of  appeal  had  been  given  to  the 

(x)  Reg.  v.  Lavey,  2  Den.  C.  C.  504.  proceeding.' 

17  Q.  B.  496.  See  the  indictment,  3  C.  &  (y)  Reg.  v.  Lawlor,  6  Cox  C.  C.  187. 

K.   26.      Reg.   v.  Overton,    supra,   was  (z)  Walker  v.   Reg.   8  E.  &  B.  439. 

mainly  relied  on,  in  support  of  the  objec-  Wightman,  J.,   said,  '  Suppose  the  pe- 

tion,  and  the  court  observed,  'If  it  were  titioner,  not  so  residing,  had  sworn  in  his 

necessary  for  us  to  say  how  we  should  petition  that  he  did  ;  would  that  be  per- 

decide  the  present  case  if  it  were  not  dis-  jury?'    It  was  admitted  that  it  would, 

tinguishable  from  that,  we  should  require  Lord    Campbell,   C.   J.,  '  Then    such  a 

further  time  for  consideration,'  and  that  petition  would  give  the  court  jurisdiction 

*  in  that  case  the  court  considered  that  to  inquire  into  the  truth  of  the  petition 

there  was  no  averment  that  the  oath  was  in  that  respect.' 
administered  in  the  course  of  any  judicial 
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The  indict- 
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surveyor  or  commissioners ;  it  was  answered  that  the  indictment 
alleged  that  the  commissioners  had  authority,,  and  that  the  want  of 
notice  might  have  been  waived  ;  but  Patteson,  J.,  held  that  the 
want  of  notice  could  not  be  waived ;  for  the  43  Geo.  3,  c.  29, 
enabled  the  commissioners  to  hear  the  appeal,  f  unless  such  notice 
shall  not  have  been  given,  &c.,'  f  when  they  shall  dismiss  the  ap- 
peal.' Without  such  notice,  therefore,  the  commissioners  had  no 
authority  to  hear  the  appeal,  and  it  could  not  make  the  indictment 
good  to  show  by  evidence  that  the  proper  notice  was  given,  when 
the  indictment  itself  showed  the  notice  to  have  been  an  im- 
proper one.  (a) 

It  is  necessary  that  it  should  appear  on  the  face  of  the  indict- 
ment that  the  oath  taken  was  material  to  the  question  depending.  (&) 
But  it  is  not  necessary  to  set  forth  in  the  indictment  so  much  of 
the  proceedings  of  the  former  trial  as  will  show  the  materiality  of 
the  question  on  which  the  perjury  is  assigned,  and  it  will  be  suffi- 
cient to  allege  generally  that  the  particular  question  became  a 
material  question,  (c)  Thus  statements,  that,  at  a  court  of  ad- 
miralty session,  J.  K.  was  f  in  due  form  of  law  tried  upon  a  certain 
indictment  then  and  there  depending  against  him '  for  murder,  and 
that  (  at  and  upon  the  said  trial  it  then  and  there  became  and  was 
made  a  material  question,'  whether, &c., were  holden  to  be  sufficient 
averments  that  the  perjury  was  committed  upon  the  trial  of  J.  K. 
for  the  murder,  and  that  the  question  on  which  the  perjury  was  as- 
signed was  material  on  that  trial,  (d)  If  the  materiality  of  the 
question  evidently  appears  upon  the  record,  as  where  the  falsehood 
affects  the  very  circumstance  of  innocence  or  guilt,  or  where  the 
perjury  is  assigned  on  documents  from  the  recital  of  which  it  is 
evident  that  the  perjury  was  important,  the  express  allegation 
may,  it  seems,  be  omitted,  (e)  And  where,  upon  an  indictment  for 
perjury  on  a  trial  for  felony,  it  did  not  appear  that  the  matter 
sworn  was  material,  nor  was  it  alleged  that  it  was  so,  the  judges 
held,  upon  a  case  reserved,  that  if  the  original  indictment  had  been 
set  out,  and  it  could  plainly  have  been  collected  that  the  matter 
was  material,  it  would  have  been  sufficient  without  an  averment 
of  materiality,  but  that  as  this  was  not  the  case,  the  indictment 
was  bad.  (/)  So  where  upon  an  indictment  for  perjury  committed 
in  an  answer  in  chancery,  the  perjury  was  assigned  in  defendant's 
denial  in  the  answer  of  his  having  agreed,  upon  forming  an  in- 
surance company  of  which  he  was  director,  &c,,  to  advance 
£10,000  for  three  years  to  answer  any  immediate  calls,  and  there 
was  no  averment  that  this  was  material,  nor  did  it  appear  for 
what  purpose  the  bill  was  filed,  or  what  was  the  prayer,  the  judg- 
ment was  arrested,  (g) 

It  seems  to  be  fully  settled  that  either  it  must  appear  upon  the 


(a)  Anonymous,  1  Cox  C.  C.  50. 
(6)  Rex  v.  Aylett,  1  T.  11,  69. 

(c)  Rex  v,  Dowlin,  5  T.  R.  311. 

(d)  Id. ibid. 

(e)  2    Chit.    Crim.    L.   307  a,  citing 
Trem.  P.  C.  139,  &c.,  and  Rex  v.  Crossley. 
7  T.  R.  315.     Ryalls  v.  Reg.  11  Q.  B. 
781.     Reg.  v.  Cults,  4  Cox  C.  C.  435. 

(/)  Rex  v.  M'Keron,  East.  T.  1792, 
MS.  Bayley,  J.     5  T.  R,  316.  S.  C. 
(</)  Rex  v.  Bignold,   Triu.   T.    1824. 


MS.  Bayley,  J.  The  indictment  was 
shown  to  Lord  Gifford,  M.  R.,  and  Mr. 
Bell,  K.  C.,  who  both  thought  that  upon 
the  face  of  the  indictment  it  could  not  be 
said  whether  the  question  was  material  or 
not ;  and  the  materiality  of  all  questions 
in  a  chancery  suit  depending  upon  the 
purpose  for  which  the  suit  is  instituted, 
the  court  held  that  the  indictment  could 
not  be  supported.  MS.  Bayley,  J. 
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indictment  tliat  the  matter  in  respect  of  which  the  perjury  is  as-  ment  must 

signed  was  material,  or  it  must  be  expressly  alleged  to  have  been  show  either  bx 
A       •    j-  *  e  '  n         i    ^L  -LI        A.  -  i       o         a  statement  of 

so.     An  indictment  for  perjury  alleged  that  on  the  trial  of   a  the  proceed- 

certain  issue  the  defendant  was  sworn  as  a  witness,  and  that  on  ings,  or  by 
such  trial   certain  questions   became   material,   that  is   to   say,  ^prtesfhaTerr 
f  whether  one  J.  Kenworthy  had  been  arrested  by  one  J.  Lister  ;  matter  sworn 
whether  the  said  J.  L.  had  on  the  occasion  of  the  said  alleged  was  material. 

^j 

arrest  touched  the  person  of  the  said  J.  K.  ;  and  whether  the  said 
J.  L.  had  on  the  occasion  of  the  said  alleged  arrest  put  his  arms  [e&ol 
round  the  said  J.  K.  and  embraced  him.'  The  indictment  then 
charged  that  the  defendant  swore  falsely  to  the  following  effect. 
6  Lister  (meaning  the  said  J.  L.)  put  his  arms  round  him  (meaning 
the  said  J.  K.)  and  embraced  him  (meaning  the  said  J.  K.,  and 
meaning  thereby  that  the  said  J.  L.  had  on  the  occasion  to  which 
the  said  evidence  applied,  touched  the  person  of  the  said  J.  K.).'  It. 
was  further  alleged  that  in  answer  to  a  question  put  to  the  de- 
fendant, (  whether  the  said  J.  L.  did  not  put  his  arms  round  him 
(meaning  the  said  J.  K.)  and  embrace  him,'  the  defendant  falsely 
swore  as  follows:  '  he  (meaning  the  said  J.  L.)did'  (meaning 
that  the  said  J.  L.  did  on  the  occasion  to  which  the  said  evidence 
applied  put  his  arms  round  and  embrace  the  said  J.  K.  and  did 
touch  the  person  of  the  said  J.  K.).  The  defendant  having  been 
convicted,  a  writ  of  error  was  brought,  and  the  error  specially  as- 
signed was  that  the  materiality  of  the  evidence  alleged  to  have 
been  false  was  not  sufficiently  averred  in  the  indictment  ;  and  it 
was  contended  that  in  the  evidence,  on  which  the  perjury  was 
assigned,  there  appeared  neither  time,  place,  nor  circumstance  to 
connect  the  statement  with  the  alleged  arrest.  The  whole  might 
have  turned  upon  some  former  and  entirely  different  transaction. 
And  the  innuendos  did  not  remove  the  difficulty  :  for  there  was  no 
averment  in  them  that  it  was  on  the  occasion  of  the  alleged  arrest  ; 
it  merely  imported  that  the  evidence  was  given  concerning  an 
occasion,  which  was  not  identified  with  that  in  question.  Bayley, 
J.,  '  An  indictment  must  be  good  without  the  help  of  argument 
or  inference.  In  the  case  of  perjury  the  indictment  must  show, 
either  by  a  statement  of  the  proceedings  or  by  other  averments, 
that  the  question  to  which  the  offence  related  was  material.  That 
is  not  shown  here  in  either  way.  The  words  on  which  perjury  is 
assigned,  if  taken  without  the  innuendos,  have  no  necessary  refer- 
ence to  the  occasion  of  an  alleged  arrest  ;  nor  is  there  anything  in 
the  indictment  to  connect  them  with  it.  It  is  contended  that  the 
inquiry,  to  which  part  of  the  evidence  was  an  answer,  would  not 
have  been  relevant  if  applicable  to  any  other  matter  and  occasion 
than  those  now  in  question  ;  but  we  know  nothing  of  the  merits  of 
the  case  except  from  the  indictment.  The  innuendos  rather  intro- 
duce greater  doubt  than  greater  certainty,  and  lessen  the  force  of 
the  argument  that  only  one  occasion  could  have  been  contemplated. 
I  am,  therefore,  of  opinion  that  the  indictment  is  defective,  and  the 
judgment  ought  to  be  reversed.'  (h) 

Where  an  indictment  stated  that  a  suit  was  pending  in  the  Hewins's  case. 

(7t)  Kex  v.  Nicholl,   1  B.   &  Ad.  21.  tion  in  issue.     In  an  indictment  this  may 

Littledale,  J.,  and  Parke,  J.,  concurred,  appear  either  from  the  matter  of  the  suit, 

and  Parke,  J.,  added,  'It  is  part  of  the  as  shown   on    the    record,  or  by  direct 

definition  of  perjury  that  the  false  swear-  averment.' 
ing  is  on  some  point  material  to  the  ques- 
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Court  of  Chancery,  and  that  a  commission  was  issued  to  certain 
commissioners  to  examine  witnesses  upon  interrogatories,  and  then 
set  out  the  ninth  interrogatory,  and  averred  that,  '  upon  the  exa- 
mination of  the  defendant  upon  the  said  interrogatories,  it  became, 
and  was,  material  to  ascertain  the  truth  of  the  matters  hereinafter 
alleged  to  have  been  sworn  to  and  deposed  by  the  defendant,  upon 
his  oath,  in  answer  to  the  said  ninth  interrogatory ; '  it  was  objected 
that  the  averment  of  materiality  was  insufficient,  there  being  no 
statement  of  the  alleged  perjury  being  material  to  the  chancery 
suit,  or  to  any  question  in  that  suit ;  and  Coleridge,  J.,  expressed 
some  doubt  whether  the  averment  of  materiality  was  sufficient, 
and  would  have  reserved  the  point  if  it  had  become  necessary,  (z) 
And  where  an  indictment  for  perjury,  after  alleging  that  an  in- 
formation was  exhibited  before  two  magistrates,  and  that  the  same 
information  came  on  to  be  heard  before  M.  Gr.  and  J.  S.,  two  jus- 
tices, and  that (  upon  the  hearing  of  the  said  information  before  the 
said  M.  Gr.  and  J.  S.,  so  being  such  justices  as  aforesaid,  it  became 
and  was  material  to  ascertain  the  truth  of  the  matter  hereinafter 
alleged  to  have  been  sworn  to  and  stated  by  the  said  J.  S.  upon 
his  oath ; '  it  was  held  that  this  averment  of  materiality  was  in- 
sufficient. (  f) 

An  indictment  stated  that,  on  the  trial  of  an  action  of  Meek  v. 
Knight)  ( it  became  and  was  a  material  question,  whether  a  certain 
bill  of  exchange,  bearing  date,  &c.'  (here  the  bill  was  described) 
'  was  accepted  by  the  said  J.  Meek,  for  the  accommodation  of  the 
said  W.  Knight,  and  without  valuable  consideration  to  the  said 
J.  Meek  from  the  said  W.  Knight ;  and  whether  a  certain  paper 
writing  or  memorandum,  then  and  there  produced,  by  and  in  the 
handwriting  of  the  defendant,  J.  Burraston,  was  really  and  truly 
executed  by  the  said  W.  Knight,  by  affixing  his  mark  thereto, 
at  the  time  of  the  making  of  the  said  bill  of  exchange.     (The  in- 
dictment then  set  out  the  memorandum.)     And  whether  the  said 
memorandum  was  read  over  by  the  said  J.  Burraston  to  the  said 
W.  Knight,  at  the  time  of  making  the  said  bill  of  exchange  as 
aforesaid.'     The  indictment  then  alleged  that  the  defendant  swore 
that  the  said  paper  writing  or  memorandum  was  duly  executed 
by  the  said  W.  Knight,  by  affixing  his  mark  to  the  same,  in  the 
presence  of  the  said  J.  Burraston,  on  the  day  on  which  the  same 
bears  date,  and  at  the  time  of  the  making  of  the  said  bill  of  exchange, 
and  that  the  said  memorandum  was  then  and  there  read  over  by 
the  said  J.  Burraston  to  the  said  W.  Knight.  (  Whereas,  in  truth 
and  in  fact,  the  said  W.  Knight  did  not  execute  the  said  paper 
writing  or  memorandum  by  affixing  his   mark   thereto,  in  the 
presence  of  the  said  J.  Burraston,  on  the  day  on  which  the  same 
bears  date,  nor  was  the  said  memorandum  read  over  by  the  said 
J.  Burraston  to  the  said  W.  Knight  at  the  time  of  the  making  of 
the  said  bill  of  exchange,  nor  was  the  said  memorandum  produced 
or  shown  to  the  said  W.  Knight  by  the  said  J.  Burraston,  at 
the  time  of  making  the  said  bill  of  exchange.     Upon  a  writ  of 


(0  Reg.  v.  Hewins,  9  C.  &  P.  786. 
The  defendant  was  acquitted.  The  form 
of  the  averment  in  this  and  the  following 
case  was  taken  from  2  Chitty's  Cr.  L.  p. 
307  a ;  where  it  is  said  that  this  *  concise 
statement  would,  it  should  seem,  in  all 


cases  suffice.' 

(y)  Beg.  v.  Goodfellow,  Patteson,  J., 
after  consulting  Cresswell,  J.,  C.  &  M. 
569.  See  the  averment  of  materiality  in 
Rex  v.  Callanan,  ante,  p.  59,  note  (v). 


CHAP.  I.]          Of  Perjury,  §c. — Materiality. 

error,  brought  after  a  general  verdict  of  guilty,  the  errors  assigned 
were,  that  no  perjury  was  assigned  upon  the  question  alleged  to 
have  been  a  material  question  upon  the  trial,  and  that  no  perjury 
was  assigned  upon  any  question  alleged  to  have  been  a  material 
question  upon  the  trial ;  and  the  Court  of  Queen's  Bench  held 
that  the  indictment  was  bad.  The  assignment  of  perjury,  that  the 
bill  was  not  executed  on  the  day  on  which  the  same  bears  date, 
departed  from  the  statement  of  the  evidence,  and  the  allegation  of 
the  materiality.  And  the  assignment  of  perjury,  that  the  paper 
was  not  executed  at  the  time  of  the  making  of  the  bill,  bore  no 
relation  to  the  allegations  of  the  evidence  of  the  defendant.  The 
statement  of  the  evidence  of  the  defendant,  as  well  as  the  allega- 
tion of  the  falsehood,  were  uncertain.  The  words  ( then  and  there' 
might  refer  to  the  two  dates,  the  date  of  the  memorandum  and  the 
day  of  the  making  of  the  bill,  and  it  might  consist  with  the  fact 
that  it  never  was  read  over  on  both  days,  or  the  defendant  might 
never  have  intended  to  say  that  it  was.  (A) 

An  indictment  alleged  that  E.  S.  filed  his  bill  in  chancery 
against  the  prisoner,  J.  S.  S.,  and  J.  S.,  whereby  he  prayed  that  a 
purchase  by  the  prisoner  might  be  declared  fraudulent  and  void, 
and  that  he  might  be  decreed  to  deliver  up  the  contract  to  be 
cancelled,  and  then  averred  that  it  then  and  there  became  a 
material  question  whether  the  prisoner  did  advise  the  said  J.  S., 
E.  S.,  and  J.  S.  S.,  that  certain  real  estate,  including  the  premises 
described  in  the  said  bill,  should  be  sold.  It  was  held  that  the 
averment  of  materiality  was  insufficient.  There  might  be  very 
good  reasons  for  setting  aside  the  sale  as  fraudulent,  quite  inde- 
pendently of  any  advice  given  by  the  prisoner ;  and  that  being 
so,  the  question  was  whether  there  was  a  sufficient  averment  of 
materiality,  and  the  words  ( then  and  there '  were  not  sufficient  to 
supply  .the  omission  of  the  words  ( in  the  said  suit,'  or  words  to 
the  same  effect.  (Z) 

An  indictment  for  perjury  alleged  that  II.  L.  stood  charged  be- 
fore T.  Scott,  a  justice  of  the  peace,  with  having  on  the  12th  of 
August  committed  a  trespass  by  entering  in  the  daytime  on  cer- 
tain land  in  pursuit  of  game,  and  that  upon  the  hearing  of  the 
said  charge,  the  prisoner  appeared  as  a  witness  for  the  said  H.  L., 
and  was  duly  sworn  to  speak  the  truth  touching  the  said  charge ; 
and  that  the  prisoner  upon  the  hearing  of  the  said  charge,  falsely 
swore  that  he  did  not  see  the  said  H.  L.  during  the  whole  day  of 
the  12th  of  August,. and  that  (  at  the  time  he  the  said  prisoner 
swore  as  aforesaid  it  was  material  and  necessary  for  the  said 
T.  Scott,  so  being  such  justice  as  aforesaid,  to  inquire  of  and  be 
informed  by  the  said  prisoner  whether  he  did  see  the  said  H.  L. 
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[642] 


An  averment 
that  « it  then 
and  there  be- 
came material* 
is  insufficient. 


An  averment 
that  a  question 
was  material 
at  the  time 
the  prisoner 
swore  is 
insufficient. 


(/*)  Reg.  v.  Burraston,  4  Jurist,  697. 
The  court  expressed  strong  doubts 
whether  it  was  possible  to  separate  the 
three  propositions,  which  were  said  to 
have  formed  one  question  ;  and  Littledale, 
J.,  said  that  if  it  was  one  assignment  of 
perjury,  and  part  was  bad,  the  whole  was 
vitiated.  It  was  also  doubted  whether 
where  a  matter  was  stated  to  be  a  ma- 
terial question  the  prosecutor  could 
abstain  from  stating  any  swearing  as  to 
such  matter,  or  assigning  any  perjury 
VOL.  III. 


upon  it.  But  it  became  unnecessary  for 
the  court  to  decide  either  of  these  points, 
as  the  indictment  was  held  bad  on  the 
grounds  stated  in  the  text. 

(/)  Reg.  v.  Cutts,  4  Cox  C.  C.  435. 
Q.  B.  Lord  Campbell,  C.  J.,  said,  '  An  in- 
dictment for  perjury  must  either  show  that 
the  evidence  alleged  to  be  false  was  ne- 
cessarily material  to  the  issue,  or  there 
must  be  a  positive  averment  that  it  was 
material.' 
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Averments  as 
to  the  mate- 
riality of  a 
letter,  and 
identification 
of  a  person 
named  in  the 
averments 
with  one 
named  in  the 
assignments 
of  perjury. 


Of  Perjury,  fyc. — Materiality.          [BOOK  v. 

at  all  during  the  said  12th  day  of  August,'  and  it  was  held  that 
the  indictment  was  bad ;  for  f  it  is  not  stated  that  it  was  a  material 
and  necessary  question  in  the  inquiry  before  the  said  T.  Scott,  to 
which  the  false  and  corrupt  answer  was  given.  It  may  have  been, 
therefore,  consistently  with  the  averments  in  the  indictment, 
material  and  important  for  T.  Scott  in  some  other  matter,  and  not 
in  the  matter  stated  to  be  in  issue  before  him,  to  have  put  this 
question  and  received  this  answer.  Now  as  the  offence  of  perjury 
consists  in  taking  a  false  oath  in  a  matter  stated  to  be  in  judg- 
ment before  a  court  or  person  having  competent  authority  to 
decide  it,  and  as  this  indictment  does  not  clearly  and  distinctly 
charge  that,  it  does  not  charge  the  offence  of  perjury.'  (rri) 

An  indictment  for  perjury  committed  on  a  trial  for  rape  alleged 
that  it  was  a  material  question  whether  the  prisoner  ever  got  one 
M.  Williams  to  write  a  letter  for  her.,  and  whether  or  not  she  saw 
the  said  M.  Williams  at  the  house  of  S.  Lewis's  father  when  the 
said  letter  was  written ;  and  that  the  prisoner  falsely  swore  that 
she  never  got  a  Mr.  M.  Williams  (he  being  then  present  in  court 
during  the  said  trial)  to  write  a  letter  for  her,  and  that  she  did 
not  see  the  said  Mr.  M.  Williams  at  the  said  house  of  the  said 
father  of  the  said  S.  Lewis.  Whereas  the  prisoner  did  get  the 
said  M.  Williams  to  write  a  letter  for  her,  &c.  At  the  trial  for 
rape,  the  prisoner  was  asked  whether  she  ever  got  Mr.  M.  Wil- 
liams (who  was  pointed  out  to  her  in  court)  to  write  a  letter  for 
her.  She  replied,  e  No,  I  did  not.'  The  letter  was  shown  to  her 
and  the  question  repeated,  and  she  repeated  her  denial,  and  she 
also  denied  having  ever  seen  M.  Williams  at  S.  Lewis's  father's 
house.  The  falsity  of  what  she  so  swore  was  clearly  proved  and 
the  letter  produced.  It  was  objected,  1st,  that  the  materiality  of 
the  matters  assigned  as  perjury  was  not  sufficiently  alleged ;  2nd, 
that  the  reference  to  the  letter  was  too  vague  and  general,  and 

O  O  ^ 

not  properly  pointed  to  the  particular  letter  ;  3rd,  that  the  refer- 
ence to  M.  Williams  and  Lewis's  father's  house  were  not  properly 
introduced  by  an  averment ;  4th,  that  the  letter  produced  was  not 
sufficiently  identified  with  the  statements  on  the  record  to  sup- 
port them.  The  objections  were  overruled,  and,  on  a  case 
reserved,  it  was  urged  that  all  the  assignments  of  perjury  were 
defective  in  not  identifying  the  M.  Williams  spoken  of  in  them 
with  the  M.  Williams  spoken  of  in  the  allegation  of  materiality ; 
but  it  was  held  that  the  indictment  was  sufficient :  it  averred  that 
it  was  a  material  question  whether  the  prisoner  got  any  M.  Wil- 
liams to  write  a  letter.  That  averment  comprehended  every  per- 
son of  the  name  of  M.  Williams.  The  description  therefore  in  this 
averment  was  larger  than  the  description  in  the  assignments  of 
perjury,  and  comprehended  the  M.  Williams  there  spoken  of.  As 
to  the  objection  relating  to  the  letter,  it  was  contended  that  it 
could  not  possibly  be  material  that  the  prisoner  got  Williams  to 
write  a  letter.  But  it  was  held  that,  as  there  was  an  express 
averment  that  it  was  material,  that  let  in  evidence  to  prove  that  it 
was  so,  and  when  the  evidence  was  looked  at  it  was  clear  that  the 
letter  was  material,  (n) 


(ni)  Reg.  v.  Bartholomew,  1  C.  &  K. 
366.    All  the  judges. 
(n)  Keg.  v.  Bennett,  2  Den.  C.  C.  240. 


3  C.  &  K.  124.  5  Cox  C.  C.  207.  It  is 
trusted  that  the  text  represents  substan- 
tially the  grounds  of  the  decision  on  the 
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An  indictrfient  for  giving  false  evidence  before  a  commissioner  Averment  of 
of  bankruptcy  alleged  that  upon  the  examination  of  the  prisoner  mate; 
it  was  material  to  inquire  what  was  the  extent  of  the  dealings  of  insufficiently 
the  prisoner  with  (  one  Mr.  Marshall,  and  how  long  he  had  known  connected 
the  said  Mr.  Marshall,'  &c.,  and  then  alleged  that  the  prisoner  ^med  in'tho 
solemnly  declared  that  'Mr.  Marshall  is  the  landlord  of  No.  4,  matter  sworn. 
York-terrace,'  &c.    '  I  have  known  Mr.  Marshall  two  or  three 
years/  &c.     Whereas  the  said  person  so  described  was  the  same 
person  as  one   S.    Marshall  Legge,  and  was  the  father  of  the 
prisoner,  &c.     It  was  objected,  in  arrest  of  judgment,  that  there 
was  nothing  to  connect  the  allegation  of  materiality  with  the 
assignment  of  perjury,  as  there  was  no  innuendo  that  Mr.  Mar- 
shall meant  S.  Marshall  Legge ;  and  the  judgment  was  arrested 
as  the  averment  of  materiality  was  insufficient  to  connect  it  with 
the  other  parts  of  the  indictment,  (o) 

Ah  indictment  for  perjury  alleged  that  a  cause  came  on  to  be  An  account 
tried  before  a  county  court  judge,  and  that  it  became  a  material  held  sufficient- 
question  on  the  trial  whether  J.  H.  Bridges  had,  in  the  presence  thougTthere' 
of  the  prisoner,  signed  at  the  foot  of  a  certain  bill  of  account,  had  been 
purporting  to  be  a  bill  of  account  between  a  certain  firm  called  several  similar 
(  Bridges  and  Co.'  and  J.  Webster,  a  receipt  for  the  payment  of  * 
the   said  bill,  and  that  the   prisoner  falsely  swore  that  J.  H. 
Bridges  did  in  her  presence  sign  the  said  receipt ;   and  it  was 
proved  that  on  the  trial  the  prisoner  produced  an  invoice  of  goods, 
at  the  foot  of  which  was  a  receipt,  which  purported  to  bear  the 
signature  of  Bridges,  and  the  prisoner  swore  that  he  in  her  pre- 
sence wrote  and  signed  that  receipt.     Bridges  had  on  other  occa- 
sions signed  receipts  in  the  presence  of  the  prisoner  at  the  foot  of 
invoices.     It  was  objected  that  the  indictment  did  not  sufficiently 
specify  the  account  and  receipt  to  which  the  evidence  on  which 
the  perjury  was  assigned  related ;  but,  on  a  case  reserved,  it  was 
held  that  the  indictment  was  sufficient,  as  it  was  only  necessary  to 
refer  to  the  receipt  as  introductory  to  making  out  the  materiality 
of  the  perjury,  (jp) 

Where  an  indictment  for  perjury  alleged  that  the  defendant  An  averment 
swore  that  he  had  not  written  certain  words  in  the  presence  of  ^  jfc  w*8  ma' 
one  Dipple,  and  alleged  that  it  was  a  material  question  whether  the^risoner61 
the  defendant  had  so  written   such  words   in   the   presence  of  had  written 
Dipple ;  the  Court  of  Queen's  Bench  held  that  the  indictment  J£™e  words  in 
was  sufficient ;  for  the  question  whether  the  words  were  written  of6]?6 
in  the  presence  of  Dipple  might  have  been  material ;  and  it  was 
impossible  to  assume  the  contrary  against  the  record,  (g) 

An  indictment  for  perjury  on  the  taking  of  an  inquisition  be-  An  averment 
fore  a  coroner  alleged  that  it  f  was,  upon  the  taking  of  the  said  that '  on  the 
inquisition,  a  material  question  whether,'  &c.,  and  it  was  urged  !  lkin£  ?f  an 
that  this  statement  did  not  sufficiently  show  that  the  question  was  Was  material, 
material  to  the  inquiry ;  but  Parke,  B.,  held  that  the  statement  &c. 
sufficiently  imported  that  the  question  was  material  to  the  subject- 
matter  of  the  inquisition,  (r) 

two  points;  but  all  three  reports  are  very  (p)  Eeg.  v.  Webster,  Bell  C.  0.  154. 

unsatisfactory.     No  express  notice  -was  (q)  Reg.  v.  Schlesinger,  10  Q.  B.  670. 

taken  of  the  other  points.  (r)  Reg.  v.  Kimpton,   2    Cox  C.    C. 

(o)  Reg.  v.  Legge,  6  Cox  C,  C.  220.  296. 
The  Recorder,  after  consulting  Parke,  B. 
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Question  as  to 
the  materiality 
of  the  terms 
of  an  agree- 
ment. 


It  is  sufficient 
to  aver  that 
the  question  is 
material,  and 
it  need  not  be 
shown  how  it 
is  material. 


Ann  Bird's 
case. 

Materiality 
not  necessarily 
apparent  on 
the  face  of  the 
indictment. 


Of  Perjury,  <tyc. — Materiality.          [BOOK  v. 

An  indictment  for  perjury  alleged  that  it  was  a  material  ques- 
tion whether,  before  the  execution  of  a  bond,  it  was  agreed  between 
certain  persons  that  the  prisoner  should  lend  W.  Winder  £1,500 
before  the  title  to  certain  premises  was  investigated  by  the  pri- 
soner, and  before  any  mortgage  thereof  was  executed  to  secure 
repayment  thereof,  and  that  they  should  execute  the  bond  to 
secure  the  prisoner  the  repayment  of  the  said  sum  and  interest  in 
case  the  title  should  turn  out  to  be  defective,  or  the  mortgage 
should  not  be  duly  executed ;  but  if  the  title  turned  out  to  be  good, 
and  the  mortgage  was  executed,  they  were  not  to  be  liable  on  the 
bond ;  and  then  alleged  that  the  prisoner  falsely  swore  -that  no- 
thing was  said  by  him  or  in  his  hearing  about  the  bond  being  a 
temporary  security,  or  a  security  until  the  mortgage  was  pre- 
pared, f  or  anything  of  the  kind.1  It  was  objected  that,  according 
to  the  agreement  as  stated,  the  bond  would  be  binding  until  the 
title  turned  out  to  be  good,  which  would  not  necessarily  be  when 
the  mortgage  was  executed,  so  that  the  bond  would  not  necessarily 
be  a  temporary  security.  But  Erie,  J.,  held  that  the  exact  terms 
of  the  alleged  agreement  were  not  material ;  for  the  prisoner  swore 
that  there  was  no  agreement  6  of  the  kind.'  (s) 

It  is  sufficient  to  aver  that  a  certain  question  was  material, 
without  showing  how  it  was  material.  An  indictment  for  per- 
jury on  the  trial  of  an  action  in  a  county  court,  alleged  that  upon 
the  said  trial  it  was  a  material  question  in  the  said  action  whether 
the  said  A.  S.  had  ever  been  tried  at  the  Central  Criminal  Court 
for  any  offence  whatever ;  it  was  objected  that  the  indictment  did 
not  show  the  materiality  of  the  question ;  but  the  Court  of  Ex- 
chequer Chamber  held  that  it  was  shown  sufficiently  upon  the 
averment  in  the  indictment  that  the  matter  deposed  to  was 
material,  (t) 

The  indictment  must  show  on  the  face  of  it  that  the  matter  ivas 
material ;  it  is  not  sufficient  if  it  only  shows  that  it  might  or  might 
not  have  been  material.  An  indictment  for  perjury  alleged  that, 
on  the  trial  of  an  indictment  for  an  assault,  with  intent  to  commit 
a  rape,  and  for  a  common  assault,  upon  one  Ann  Bird,  the  said 
Ann  Bird  swore  that  she  was  the  wife  of  one  J.  Bird,  and  had 
been  married  to  him  at  such  a  time  and  such  a  place,  whereas  she 
was  not  the  wife  of  the  said  J.  Bird,  and  had  never  been  married 
to  him ;  and  the  indictment7  contained  an  allegation  of  mate- 
riality, which  was  insensible  in  consequence  of  an  error  in  copy- 
ing it  from  the  draft ;  it  was,  nevertheless,  contended  that  it 
sufficiently  appeared  on  the  face  of  the  indictment,  that  the  evi- 
dence on  which  the  perjury  was  assigned  was  material  on  two 
grounds.  First,  that  on  any  indictment  for  an  assault,  with  intent 
to  commit  a  rape,  it  was  most  material,  not  only  as  affecting  the 
credit  of  the  witness,  but  as  going  to  the  very  gist  of  the  charge 
itself,  whether  the  party  assaulted  had  falsely  sworn  that  she  was  a 
married  woman.  Secondly,  that  by  swearing  that  she  was  the  wife 
of  J.  Bird,  the  prosecutrix  supported  the  allegation  that  the  as- 
sault was  upon  '  Ann  Bird,'  which  would  have  failed  if  she  had 
admitted  that  she  was  not  married  to  J.  Bird.  But  Cresswell,  J., 
held  that  it  did  not  sufficiently  appear  that  the  evidence  was  ma- 


0)  Reg.  v.  Smith,  1  F.  &  F.  98. 

(0  Lavey  v.  Reg.  2  Den.  C.  C.  R.  504. 


See  the  indictment,  3  C.  &  1C.  2G. 


CHAP,  i.]  Of  Perjury,  fyc. — Materiality. 


it  might  or  might  not  be  material, 


and   that  was   not 


terial ; 
sufficient.  (M) 

Where  an  indictment  for  perjury  stated  that  a  cause  was  set 
down  for  trial,  and  appointed  for  a  particular  day,  and  that  the 
defendant  in  that  cause,  before  that  day,  made  an  affidavit  before  a 
judge,  in  which  he  stated  that  he  had  a  good  defence  to  the  action, 
which  he  would  be  able  to  prove  at  the  trial,  and  that  some  of  the 
bills  on  which  it  was  brought  were  void  for  usury,  and  then  as- 
signed perjury  on  these  allegations;  it  was  objected  that  the 
indictment  was  clearly  bad :  the  only  manner  in  which  such  an 
affidavit  could  be  in  a  judicial  proceeding,  or  the  matters  contained 
in  it  become  material,  would  be  upon  an  application  to  postpone  the 
trial  of  the  cause ;  but  the  indictment  did  not  show  that  any  such 
application  was  made  or  intended.  Lord  Tenterden,  C.  J.,  how- 
ever, thought  that  the  occasion,  on  which  the  affidavit  was  intended 
to  be  used,  might  be  sufficiently  collected  from  the  indictment, 
and  refused  to  stop  the  trial,  as  the  defendant,  if  there  was  any 
weight  in  the  objection,  might  have  the  benefit  of  it  after  he  was 
convicted,  (v) 

An  indictment  alleged  that  an  action  came  on  to  be  tried  in  a 
county  court,  in  which  the  plaintiff  claimed  to  recover  a  sum  for 
the  expenses  of  a  journey,  and  another  sum  for  wages,  and  it  was 
thereupon  proved,  on  the  part  of  the  plaintiff,  that  the  defendant  had 
made  certain  statements,  which  were  set  out,  and  by  which  the 
debt  to  the  plaintiff  was  sought  to  be  proved;  and  afterwards 
averred  that  the  defendant  swore  that  he  had  not  made  any  of  the 
said  statements  ;  whereas  he  had  made  them :  but  there  was  no 
averment  of  materiality.  Byles,  J.,  held  that  such  an  averment 
was  not  necessary ;  but  that  it  would  suffice  if  the  materiality 
could  be  gathered  from  the  whole  indictment,  and  if  the  assign- 
ments of  perjury  showed  upon  the  face  of  the  indictment  that 
they  were  material  to  the  issue.  And  here  it  appeared,  on  the 
face  of  the  indictment,  that  the  statements  alleged  to  be  falsely 
made  were  material  to  the  issue,  (to) 
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Apparent 
materiality  of 
an  affidavit  to 
postpone  a 
trial. 
[643] 


Apparent 
materiality  of 
evidence  set 
out  in  an 
indictment. 


(M)  Reg.  v.  Ann  Bird,  Gloucester  Spr. 
Ass.  1842.  The  indictment  for  the  assault 
simply  stated  the  assault  to  be  upon  Ann 
Bird,  without  any  further  description. 
The  learned  judge  expressed  an  opinion 
that  the  indictment  was  insufficient  before 
the  case  went  to  the  jury,  but  he  left  it  to 
them,  and  after  they  had  found  the  pri- 
soner guilty,  arrested  the  judgment,  in 
order  that  the  prosecutor  might  bring  a 
writ  of  error  if  he  thought  fit.  No  writ 
of  error  was  brought,  the  prosecutor 
being  unable  to  incur  the  expense  of  such 
a  proceeding.  It  sometimes  happens  that 
upon  an  objection  taken  to  an  indictment 
before  verdict,  the  judge  who  tries  the 
case,  if  he  considers  the  objection  valid, 
directs  an  acquittal ;  but  the  course 
adopted  by  the  learned  judge  in  this  case 
is  certainly  the  better  course,  as,  if  the 
decision  be  incorrect  where  the  judgment 
is  arrested,  it  may  be  reversed  upon  error; 
whereas  if  the  prisoner  is  acquitted,  and 
the  decision  is  incorrect,  there  is  no  means 


of  correcting  the  error,  and  as  the  verdict 
of  the  jury  has  been  taken,  it  may  be 
very  questionable  whether  if  a  fresh  in- 
dictment were  preferred  a  plea  of  autrefois 
acquit  might  not  be  successfully  pleaded. 
See  per  Lord  Tenterden,  C.  J.,  Rex  v. 
Fowle,  4  C.  &  P.  592,  post,  p.  [694], 
In  Reg.  v.  Purchase,  C.  &  M.  617,  tried 
at  the  same  assizes,  Patteson,  J.,  after 
consulting  Cresswell,  J.,  refused  to  allow 
any  objection  to  be  taken  to  an  indict- 
ment for  embezzlement,  except  upon  de~ 
murrer  or  in  arrest  of  judgment,  and  it 
seems  most  in  accordance  with  the  regular 
course  of  proceeding  that  such  a  course 
should  be  adopted  in  all  cases.  C.  S.  G. 

(u)  Rex  t».  Abraham,  1  M.  &  Rob.  7. 
The  defendant  was  convicted,  but  did  not 
appear  to  receive  judgment  when  called 
upon,  and  no  motion  in  arrest  of  judg- 
ment was  made. 

(u>)  Reg.  v.  Harvey,  8  Cox  C.  C.  99. 
It  was  urged  that  the  omission  of  an  aver- 
ment of  materiality  was  a  mere  formal 


Assignments  of  Perjury. 


[BOOK  v. 


Circumstan- 
tial material- 
ity. 


The  indict- 
ment must  ex- 
pressly con- 
tradict the 
matter  sworn 
to  by  the  de- 
fendant. 


Assignment 
fuller  than  the 
statement  of 
the  defendant. 


[644] 

Imperfect  as- 
signment of 
playing  at 
cards  between 
certain  hours. 


But  if  the  false  oath  has  any  tendency  to  prove  or  disprove  the 
matter  in  issue,  though  but  circumstantially,  as,  if  the  party  wil- 
fully misstate  the  colour  of  a  man's  coat,  or  speak  to  the  credit  of 
another  witness,  it  will  amount  to  perjury.  (#) 

It  is  also  necessary  that  the  indictment  should  expressly  con- 
tradict the  matter  falsely  sworn  to  by  the  defendant.  And  the 
general  averment  that  the  defendant  falsely  swore,  &c.,  upon  the 
whole  matter,  will  not  be  sufficient :  the  indictment  must  proceed 
by  particular  averments  (or,  as  they  are  technically  termed,  by 
assignments  of  perjury),  to  negative  that  which  is  false.  It  may 
be  necessary  to  set  forth  the  whole  matter  tg  which  the  defendant 
swore,  in  order  to  make  the  rest  intelligible,  though  some  of  the 
circumstances  had  a  real  existence :  but  the  word  '  falsely  '  does 
not  import  that  the  whole  is  false ;  and  when  the  proper  aver- 
ments come  to  be  made,  it  is  not  necessary  to  negative  the  whole, 
but  only  such  parts  as  the  prosecutor  can  falsify,  admitting  the 
truth  of  the  rest,  (y)  It  is  suggested  that  in  negativing  the  de- 
fendant's oath  where  he  has  sworn  only  to  his  belief,  (z)  it  will 
be  proper  to  aver  that  (  he  well  knew '  the  contrary  of  what  he 
swore,  (a)  It  seems  that  an  assignment  of  perjury  may,  in  some 
instances,  be  more  full  than  the  statement  of  the  defendant,  which 
it  is  intended  to  contradict.  Thus,  where  the  fact  in  the  affidavit, 
in  which  the  defendant  was  charged  to  have  perjured  himself, 
was,  that  he  never  did,  at  any  time  during  his  transactions  with 
the  commissioners  of  the  victualling-office,  charge  more  than  the 
usual  sum  of  sixpence  per  quarter  beyond  the  price  he  actually 
paidjfor  any  malt  or  grain  purchased  by  him  for  the  said  commis- 
sioners as  their  corn-factor;  ~and  the  assignment  in  the  indict- 
ment, to  falsify  this,  alleged  that  the  defendant  did  charge  more 
than  sixpence  per  quarter  for  and  in  respect  of  such  malt  and  grain 
so  purchased;  it  was  objected  that  the  words  in  respect  of  might 
include  lighterage,  freight,  and  many  collateral  and  incidental 
expenses  attending  the  corn  and  grain  jointly  with  the  charge  for 
the  corn  or  grain,  and,  that  bearing  such  sense,  the  defendant  was 
not  guilty  of  perjury ;  but  the  objection  was  overruled,  (b) 

An  indictment  alleged  that  it  was  material,  on  the  hearing  of 
an  information  before  justices  of  the  peace,  to  prove  that  cards 
were  played  in  the  bar  of  a  public-house  between  the  hours  of 
six  o'clock  and  eight  o'clock  on  a  certain  evening,  and  that  the 
prisoner  falsely  swore  that  he  was  in  the  bar  of  the  said  house 
from  between  the  hours  of  six  o'clock  and  seven  o'clock  until  nine 
o'clock  in  the  said  evening,  and  that  he  did  not  play  at  any  game 
at  all,  and  that  no  cards  or  game  of  cards  at  all  were  or  was 
during  all  the  said  last  mentioned  time  or  between  the  hours 
aforesaid  played  therein ;  whereas  the  prisoner  did  between  the 


defect,  and  amendable  under  the  14  & 
15  Viet.  c.  100,  s.  25,  ante,  vol.  2,  p.  327  ; 
but  Byles,  J.,  was  clearly  of  opinion  that 
it  was  matter  of  substance.  It  was  also 
urged  that  sec.  20  of  that  Act  (ante,  p.  39) 
rendered  the  averment  unnecessary ;  but 
Byles,  J.,  was  clearly  of  opinion  that  it 
did  not,  as  it  was  not  one  of  the  things 
named  in  that  section. 

O)  Eex  v.  Griepe,  12  Mod.  142.   Reg. 


v.  Muscot,  10  Mod.  195.  3  Stark.  Evid. 
859.  And  see  Reg.  v.  Gardiner,  ante, 
p.  57. 

(?/)  Rex  v.  Perrott,  2  M.  &  S.  385, 
390.  And  see  ante,  vol.  2,  p.  670. 

(z)  Ante,  p.  2. 

(a)  2  Chit.  Grim.  L.  312. 

(bj  Rex  v.  Atkinson,  Dom.  Proc. 
1785.  Bac.  Abr.  tit.  Perjury  (C).  See 
Reg.  v.  Gardiner,  ante,  p,  57. 


CHAP,  i.]      Of  Perjury,  fyc.— Assignments,  fyc. 

hours  of  six  o'clock  and  eight  o'clock  in  the  said  evening  play  at 
a  certain  game  of  cards.  Rolfe,  B.,  held  that  the  indictment  was 
bad.  The  prisoner  might  have  played  at  five  minutes  past  six, 
and  yet  not  have  played  from  between  six  and  seven  until  nine ; 
the  words  '  from  between  six  and  seven  *  might  be  any  time  short 
of  seven,  five  minutes  or  five  seconds  to  that  hour.  The  indict- 
ment could  not  be  read  as  averring  that  the  prisoner  swore  that 
he  did  not  play  at  any  time  during  that  evening,  but  merely  tHat 
he  did  not  play  at  .a  particular  period  of  that  evening,  namely, 
from  some  period  before  seven  until  nine.  That  might  be  per- 
fectly true,  and  yet  he  might  have  played  between  six  and  seven, 
and  so  may  have  played,  as  is  assigned  in  the  indictment,  be- 
tween six  and  eight,  (c) 

Where  an  indictment  for  perjury  committed  in  an  information 
before  magistrates,  alleged  that  the  prisoner  was  sworn  on  an 
information  taken  on  the  llth  of  March,  1844,  and  deposed  that 
on  '  the  morning  of  Thursday  last,  the  7th  day  of  March  (he  mean- 
ing the  7th  day  of  March  in  the  year  1804),'  he  met  Gr.  C. ; 
whereas  the  prisoner  did  not  on  the  morning  of  Thursday,  the  7th 
day  of  March,  1844,  meet  Gr.  C. ;  it  was  held  that  1804  could 
not  be  rejected  as  surplusage,  and  that  the  indictment  was 
bad.  (d) 

The  averments  introduced  to  negative  the  matter  sworn,  ought 
to  be  so  distinct  and  definite  as  to  inform  the  defendant  of  the 
particular  and  precise  charges  which  are  intended  to  be  proved 
against  him.  An  indictment  for  perjury  committed  in  the  Insol- 
vent Debtors  Court  alleged,  that  the  defendant  swore  in  sub- 
stance that  his  schedule  contained  a  full,  true,  and  perfect  account 
of  all  debts  owing  to  him  at  the  time  of  presenting  his  petition ; 
whereas  the  said  schedule  did  not  contain  a  full,  true,  and  per- 
fect account  of  all  debts  owing  to  him  at  that  time ;  and  Lord 
Tenterden,  C.  J.,  after  consulting  the  other  judges  of  the  Court 
of  King's  Bench,  held  that  the  indictment  was  insufficient,  as  it 
was  quite  impossible  that  the  defendant  could  know,  from  allega- 
tions so  vague  and  indistinct,  what  was  to  be  proved  against  him ; 
the  allegations  conveyed  no  information  whatever  of  the  particular 
charges,  against  which  the  defendant  ought  to  be  prepared  to 
defend  himself,  (e) 

It  has  been  decided  that  perjury  cannot  be  legally  charged  and 
assigned  by  showing  that  the  defendant  did  on  two  different  occa- 
sions make  certain  depositions  contradictory  to  each  other  with  an 
averment  that  each  of  them  was  made  knowingly  and  deliberately, 
but  without  averring  or  showing  in  which  of  the  two  depositions 
the  falsehood  consisted.  The  information'  stated  that  the  de- 
fendant, before  a  committee  of  the  House  of  Commons,  being 
duly  sworn,  deliberately  and  knowingly,  and  of  his  own  act  and 
consent,  did  say,  swear,  and  give  in  evidence,  &c. ;  setting  out 
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A  variance 
between  a  ma- 
terial date  in 
the  matter 
sworn  and  the 
date  in  the 
denial  of  that 
matter  is  fatal. 


The  averments 
negativing  the 
truth  of  the 
matter  sworn 
ought  to  be 
distinct  and 
precise. 


Perjury  can- 
not be  as- 
signed on  con- 
tradictory de- 
positions with- 
out showing 
which  of  them 
is  false. 


(c)  Reg.  v.  Whitehouse,  3  Cox  C.  C. 
86. 

(d)  Beg.  v.  Garvey,  1  Cox  C.  C.  111. 
Brady,  C.  B.     This  case  is  very  badly 
reported,  and  it  is  very  doubtful  whether 
the  wrong  year  was  not  given  as  the  date 
of  swearing  the  information. 

(e)  Rex  v.  Hepper,  B.  &  M.  N.  P.  B, 


210.  Lord  Tenterden,  C.  J.,  referred  to 
J'Anson  v.  Stuart,  1  T.  B.  748,  where  in 
an  action  for  a  libel  in  describing  the 
plaintiff  as  a  swindler,  a  justification  that 
the  defendant  had  been  guilty  of  divers 
acts  of  swindling  was  held  on  demurrer 
too  general  to  be  sustained.  See  Bex  v. 
Mudie,  1  M.  &  Bob.  128,  post,  p.  100. 
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Of  Perjury,  fyc. — Innuendo. 


[BOOKV. 


Of  the 
innuendo. 


[645] 


Where  it  may 
be  rejected. 


Virrier's  case. 
An  innuendo 
held  good,  as 
it  fixed  the 
meaning  of 
what,  was  pre- 
viously stated. 


the  evidence  so  given.  And  then  the  count  averred  that  the  said 
defendant,  at  the  bar  of  the  House  of  Lords,  being  duly  sworn, 
deliberately  and  knowingly,  and  of  his  own  act  and  consent,  did 
say,  swear,  and  give  in  evidence,  &c. :  setting  out  in  like  manner 
the  latter  evidence,  which  was  directly  contrary  to  that  given 
before  the  House  of  Commons ;  and  concluded  (after  averments 
as  to  the  identity  of  the  persons  and  places  referred  to  in  the  evi- 
dence on  both  occasions),  and  so  the  jurors  aforesaid  do  say  that 
the  said  Edward  Harris  did  commit  wilful  and  corrupt  perjury. 
And  this  was  holden  to  be  bad  on  motion  in  arrest  of  judg- 
ment. (/) 

If  there  be  any  doubt  on  the  words  of  the  oath,  which  can  be 
made  more  clear  and  precise  by  a  reference  to  some  former  matter, 
it  may  be  supplied  by  an  innuendo ;  the  use  of  which  is,  by  refer- 
ence to  preceding  matter,  to  explain  and  fix  its  meaning  more 
precisely :  (a)  but  it  is  not  allowed  to  add  to,  extend,  or  change 
the  sense.  (A)  We  have  seen  that,  in  a  case  of  perjury  committed 
in  an  affidavit,  it  was  holden  that  a  word  which  had  been  omitted 
by  accident  in  the  original  document  was  improperly  stated  in 
the  indictment,  as  though  it  had  been  in  the  original  document, 
and  that  such  word  ought  to  have  been  inserted  and  explained  by 
an  innuendo,  (z)  In  a  case  where  an  objection  was  taken  to  an 
indictment,  that  it  added,  by  way  of  innuendo  to  the  defendant's 
oath,  f  his  house  situate  in  the  Haymarket  in  St.  Martin  in  the 
Fields,'  without  stating  by  any  averment,  recital,  or  introductory 
matter,  that  he  had  a  house  in  the  Haymarket,  or  (even  admit- 
ting him  to  have  such  a  house)  that  his  oath  was  of  and  concern- 
ing the  said  house,  so  situated,  the  objection  was  overruled,  on  the 
ground  that  the  innuendo  was  only  a  more  particular  description 
of  the  same  house  which  had  been  previously  mentioned,  (j)  And, 
in  the  same  case,  the  oath  of  the  defendant  being  that  he  was  ar- 
rested upon  the  steps  of  his  own  door,  an  innuendo  that  it  was  the 
outer  door  was  holden  good,  (k)  Where  an  innuendo  is  intro- 
duced contrary  to  the  rules  which  have  been  mentioned,  and  any 
use  is  made  of  it  in  the  indictment,  it  cannot  be  rejected  as  sur- 
plusage, and  it  will  be  bad  after  verdict.  (/)  But  if  the  innuendo, 
and  the  matter  introduced  by  it,  are  altogether  impertinent  and 
immaterial,  and  can  have  no  effect  in  enlarging  the  sense,  it  seems 
that  they  may  be  rejected  as  superfluous,  (m) 

The  proper  office  of  an  innuendo  is  to  fix  and  point  the  mean- 
ing of  something  that  has  been  previously  averred.  The  indict- 
ment stated  the  presenting  of  a  petition  to  the  House  of  Commons 
concerning  the  election  of  F.  H.  F.  Berkeley,  and  set  out  the 
petition,  which  stated  the  said  F.  H.  F.  Berkeley  before  and  at  the 
election  was  guilty  of  bribery,  and  that  certain  agents  of  the  said 
F.  H.  F.  Berkeley,  being  trustees  of  divers  public  charities,  and 


(/)  Rex  v.  Harris,  5  B.  &  A.  926.  It 
should  have  been  averred  and  shown  in 
which  of 'the  two  depositions  the  false- 
hood consisted. 

(#)  Eex  v.  Aylett,  1  T.  It.  70.  Rex 
v.  Taylor,  1  Campb.  404. 

(A)  Rex  v.  Griepe,  1  Lord  Raym.  256. 
2  Salk.  513.  And  see  as  to  the  use  of 
an  innuendo,  1  Saund.  243,  note  (4).  1 


Chit,  on  Plead.  406.  1  Stark.  Crim. 
Plead.  118,  etseq. 

(t)  Rex  v.  Taylor,  1  Campb.  404. 
Ante,  p.  43. 

O')  Rex  v.  Aylett,  1  T.  R.  70. 

(k)  Id.  ibid. 

(0  Rex  v.  Griepe,  1  Ld.  Raym.  260. 

(m)  Roberts  v.  Camden,  9  East,  93.  2 
Chit.  Crim.  L.  311. 
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by  virtue  of  such,  office  entitled  to  dispose  of  the  funds  of  such  Indictment 
charities,  before  and  at  the  said  election  were  guilty  of  various  j161*1  sufficient- 
corrupt  acts,  &c.,  in  order  to  procure  the  return  of  the    said  the  occasion  & 
F.  H.  F.  Berkeley.       The   indictment    then   averred   that   one  to  which  the 
T.  Carlisle  was  a  trustee  of  divers  of  the  said  public  charities,  and  matte1'  sworn 
( that  shortly  before  the  said  election  (to  wit),  on,  &c.,  the  said  the  one  to* 
T.  Carlisle,  the  said  F.  H.  F.  Berkeley,  and  other  persons,  went  which  the 
to  the  house  of  one  W.  Virrier  for  the  purpose  of  soliciting  the  allega.tlo.n  °f 

^^  TTiflf  Pl*l*lllT"V 

said  W.  Virrier  to  vote  for  the  said  F.  H.  F.  Berkeley  at  the  said  refcrred. 
election.'  The  indictment  then  stated  that  certain  members  of  the 
House  of  Commons  were  chosen  to  try  and  determine  the  merits 
of  the  said  election,  and  that  the  said  persons  so  chosen  met  to  try 
and  determine  the  matter  of  the  said  petition.  The  indictment 
then  averred  that  S.  Virrier  appeared  ( as  a  witness  before  the  said 
select  committee  touching  the  matter  of  the  said  petition,'  and 
that  the  said  S.  Virrier  was  duly  sworn,  &c.  f  And  it  then  and 
there  became  and  was  a  material  question,  whether  at  the  time 
aforesaid,  when  the  said  T.  Carlisle,  the  said  F.  H.  F.  Berkeley, 
and  the  said  other  persons,  so  went  to  the  house  of  the  said 
W.  Virrier,  the  said  T.  Carlisle  said  that  he  would  give  the  said 
"W.  Virrier  £6  out  of  the  funds  of  one  of  the  aforesaid  charities  at 
Christmas,  whereof  the  said  T.  Carlisle  was  trustee  as  aforesaid, 
or  that  he  would  give  him  £6  at  Christmas.'  (n)  And  that  the 
said  S.  Virrier  falsely,  &c.,  did  depose,  &c.,  to  the  select  com- 
mittee aforesaid,  ( touching  the  matters  and  merits  of  the  said  [646] 
election,  and  the  matter  of  the  said  petition,  in  substance  and  to 
the  effect  following,  viz.,  that  before  the  said  election  a  canvassing 
party  came  to  her  husband's  house,  and  Mr.  Berkeley  (meaning 
the  said  F.  H.  F.  B.),  and  Mr.  Carlisle  (meaning  the  said  T.  C.), 
came  into  the  house,  of  the  said  W.  Virrier,  and  Mr.  Carlisle 
asked  her  if  she  knew  who  her  husband  was  going  to  vote  for  at 
the  ensuing  election ;  that  she  said  she  believed  he  was  going  to 
vote  one  and  one,  and  that  Mr.  Carlisle  then  said  that  he  would 
act  like  a  sensible  man,  and  ( I  will  give  him  the  £6  at  Christmas ' 
(thereby  meaning  that  at  the  said  time  when  the  said  F.  H.  F. 
Berkeley,  and  the  said  T.  Carlisle,  and  the  said  other  persons  so 
went  as  aforesaid  to  the  house  of  the  said  W.  Virrier,  for  the 
purpose  of  soliciting  him  to  vote  for  the  said  F.  H.  F.  Berkeley, 
the  said  T.  Carlisle  said  he  would  give  the  said  W.  Virrier  £6  at 
Christmas,  out  of  the  funds  of  one  of  the  aforesaid  public  charities, 
whereof  the  said  T.  Carlisle  was  trustee  as  aforesaid).'  (o) 
f  Whereas  in  truth  and  in  fact  the  said  T.  Carlisle  did  not  at  the 
said  time  when  the  said  F.  H.  F.  Berkeley,  the  said  T.  Carlisle, 
and  other  persons  went  to  the  said  house  of  the  said  W.  Virrier  to 
solicit  him  to  vote  as  aforesaid,  or  during  the  time  when,  on  that 
occasion,  they  were  in  or  at  the  said  house,  say  to  the  said 
S.  Virrier  that  the  said  T.  Carlisle  would  give  to  the  said 
W.  Virrier  the  £6  at  Christmas,  or  any  sum  of  money  from  or 
out  of  any  of  the  said  public  charities,  or  any  sum  of  money 
whatsoever  at  Christmas  or  at  any  other  time.'  (p)  The  defendant 

(n)  The  indictment  here  stated  other  of   the    evidence.     See  the  case,    post, 

questions  to  be    material    in  a  similar  p.  80. 
manner.  00  The  indictment  here  set  out  other 

(o)  The  indictment  here  set  out  more  assignments  of  perjury  to  the  other  parts 
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having  been  found  guilty,  it  was  moved,  in  arrest  of  judgment, 
that  it  did  not  appear  either  from  the  evidence  said  to  have  been 
given  by  the  defendant,  or  from  any  other  part  of  the  indictment, 
except  the  innuendo,  that  the  occasion  on  which  the  speaking  of 
the  words  was  said  to  have  been  material,  was  the  same  occasion 
writh  reference  to  which  the  evidence  was  given ;  that  the  aver- 
ment of  materiality  might  relate  to  one  occasion,  and  the  evidence 
to  another  occasion  of  the  same  kind;  and  that  the  innuendo 
would  not  aid,  because  an  innuendo  can  only  explain,  and  cannot 
supply  the  place  of  a  substantial  averment.  The  indictment  also 
alleged  that  the  defendant  swore  f  touching  the  matters  and 
merits  of  the  said  election,  and  the  matter  of  the  said  petition,'  but 
that  did  not  show  that  her  evidence  related  to  the  material  time 
before  mentioned.  Nor  did  her  evidence,  as  set  out,  identify  the 
occasion  without  the  innuendo.  The  innuendo,  therefore,  did 
more  than  explain ;  it  supplied  that  which  made  the  evidence 
material.  Lord  Denman,  C.  J.,  after  full  argument  and  time 
taken  to  consider,  delivered  the  judgment  of  the  court  as  follows  : 
— f  Upon  this  indictment  a  motion  has  been  made  to  arrest  the 
judgment  upon  two  objections.  1st,  that  the  allegation  of  the 
oath  having  been  taken  '  touching  the  matter  of  the  said  election, 
and  the  matter  of  the  said  petition,'  did  not  sufficiently  point  to 
the  matter  whereupon  the  defendant  was  alleged  to  have  given 
evidence ;  and,  secondly,  that  there  was  nothing  to  fix  the  alleged 
gift  and  promise  of  money  to  the  said  visit  on  the  6th  of  July. 
We  think,  however,  that  neither  objection  is  sustainable.  As  to 
the  first,  it  does  sufficiently  appear  that  a  competent  trial  was 
[647]  had,  that  a  material  question  arose  as  to  the  existence  of  certain 
facts,  to  which  the  defendant  deposed,  and  was  therein  guilty  of 
perjury.  Now  although  it  is  certainly  true  that  the  averment 
stating  the  oath  to  have  been  ( touching  and  concerning  the 
matters  and  merits  of  the  said  election,  and  the  matter  of  the  said 
petition,'  does  not  directly  refer  to  what  are  alleged  to  be  the 
material  questions  which  arose,  yet,  where  it  does  sufficiently 
appear,  both  by  averment  and  otherwise,  that  the  oath  was  upon 
a  material  point,  the  allegation  '  touching  and  concerning,  &c.,  is 
wholly  superfluous  and  unnecessary,  and  the  indictment  would 
have  been  sufficient  if  it  had  omitted  that  part  altogether,  and  had 
merely  stated  that  the  defendant  deposed  and  swore  "  as  follows," 
&c.  The  second  objection  is,  that  the  evidence,  upon  which  the 
perjury  is  alleged  to  have  been  committed,  is  not  referred  with 
sufficient  distinctness  to  the  said  canvassing  visit,  and  that  the 
innuendo,  by  which  it  is  attempted  so  to  apply  it,  introduces  new 
matter,  and  is  therefore  bad.  We,  however,  think  otherwise,  for 
an  introductory  averment  expressly  states  that  there  was,  in  fact, 
such  canvassing  visit,  and  the  innuendo  directly  refers  thereto. 
It  is  plain,  therefore,  that  this  case  comes  within  the  rule  laid 
down  by  Lord  C.  J.  De  Grey,  in  Hex  v.  Home,  (q)  which  has 
always  been  recognized  as  the  true  one,  and  that  the  innuendo 
does  only  point  and  fix  the  meaning  of  something  previously 
averred,  which  is  the  proper  office  of  an  innuendo,  and  that  it  does 

» 

of  the  evidence,  which  was  set  out  in  the  indictment. 
(</)  2  Cowp.  672. 
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in  no  respect  enlarge  it,  We  think,  therefore,  that  there  is,  no 
ground  for  arresting  the  judgment.'  (r) 

An  indictment  for  perjury  at  common  law  need  not  conclude 
against  the  form  of  the  statute.  The  defendant  was  indicted  for 
perjury  in  giving  false  evidence  before  the  revising  barrister  as  to 
the  occupation  of  a  tenement  in  the  borough  of  Bridgnorth,  and 
the  indictment  did  not  conclude  against  the  form  of  the  statute. 
It  was  objected  that  as  this  was  a  crime  created  by  the  2  Will.  4, 
c.  45,  s.  52,  the  indictment  ought  so  to  have  concluded.  It  was 
answered  that  the  revising  barrister  held  a  court,  which  was  made 
so  by  sec.  50  of  the  same  Act.  That  any  false  swearing  in  a 
court  was  perjury  at  common  law,  and  therefore  the  indictment 
was  good.  Lord  Abinger,  C.  B.,  thought  the  only  question  was, 
whether  the  statute,  by  sec.  50,  constituted  a  court ;  for  if  it  did, 
the  offence  of  false  swearing  in  it  was  perjury  at  common  law,  and 
his  opinion  was  that  it  did  constitute  a  court,  and  therefore  the 
indictment  was  sufficient,  (s)  And  so  it  has  been  held  that  an 
indictment  for  perjury  committed  by  a  plaintiff  as  a  witness  in  his 
own  behalf  in  a  suit  in  a  county  court  need  not  conclude  f  against 
the  form  of  the  statute.'  (t) 

Where  all  the  counts  of  an  indictment  for  perjury  concluded, 
f  and  so  the  jurors  aforesaid  upon  their  oath  aforesaid  did  say 
that  the  defendant  on  &c.,  at  &c.,  before  &c.,  did  commit  wilful 
and  corrupt  perjury,'  it  was  objected,  on  error,  that  this  con- 
clusion was  erroneous  in  using  the  words  (  did  say '  instead  of 
(  do  say ; '  but  the  Court  of  Queen's  Bench  held  that  the  whole 
averment  might  be  struck  out,  as  the  perjury  was  sufficiently 
alleged  by  the  preceding  part  of  each  count ;  and  as  ( perjury ' 
was  not  a  word  of  art,  like  e  murder,'  the  concluding  part  of  the 
count  was  immaterial,  (u) 

In  general  the  court  will  oblige  the  defendant  to  plead  or 
demur  to  a  defective  indictment  for  perjury,  (v)  or  to  one  that  has 
been  preferred  without  proper  authority,  (w)  And  they  are  also 
very  cautious  in  granting  a  certiorari  to  remove  it.  (#)  And  it 
appears  that  Lord  Thurlow  refused  permission  to  amend  an 
answer  where  an  indictment  for  perjury  had  only  been  threatened, 
even  where  the  party,  having  no  interest,  could  not  be  supposed 
to  take  the  false  oath  intentionally,  (y)  In  a  late  case,  Abbott,  C.  J., 
said  that,  inasmuch  as  the  objection  taken  to  an  indictment  for 
perjury  appeared  upon  the  record,  he  did  not  feel  himself  war- 
ranted in  taking  notice  of  it  at  nisi  prius.  (z) 

But  where  an  indictment  for  perjury  is  clearly  bad  upon  the 
face  of  it,  a  judge  at  nisi  prius  may  refuse  to  try  such  indictment. 
An  indictment  for  perjury  charged  that  one  A.  B.  had  been 
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Conclusion  of 
the  indict- 
ment. 


The  old 
formal  conclu- 
sion was  im- 
material. 


The  court  will, 
in  general, 
oblige  the  de- 
fendant to 
plead  or  de- 
mur to  a  de- 
fective indict- 
ment. 

[648] 


Where  an  in- 
dictment for 
perjury  is 
clearly  bad 


(r)  Reg.  v.  Virrier,  12  Ad.  &  E.  317. 

(s)  Eeg.  v.  Thornhill,  Salop  Sum. 
Ass.  1838,  reported  on  another  point,  8 
C.  &  P.  575.  In  Rex  v.  De  Beauvoir,  7 
C.  &  P.  17,  the  indictment  seems  not  to 
have  concluded  '  against  the  form,'  &c. 
See  the  note  at  the  end  of  the  case. 

(0  Reg.  v.  Morgan,  6  Cox  C.  C.  107- 
Martin,  B. 

(M)  Ryalls  v.  The  Queen,  11  A.  &  E. 
781  ;  and  see  now  the  14  &  15  Viet,  c. 
100,  s.  24,  ante,  vol.  2,  p.  326. 


(y)  2  Hawk.  P.  C.  c.  25,  s.  146. 

(w)  Reg.  v.  Burnby,  5  Q.  B.  348. 

(.r)  2  Hawk.  P.  C.  C.  27,  s.  28. 

(y)  Brown's  Chan.  Cas.  419. 

(z)  Rex  v.  Souter,  2  Stark.  R.  423. 
The  objection  was,  that  the  indictment 
was  drawn  in  the  compendious  manner 
prescribed  by  the  23  Geo.  2,  c.  11 ;  and 
yet  no  count  alleged  that  the  question 
upon  the  answers  to  which  perjury  was 
assigned  was  material. 
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the  judge  will  convicted  of  certain  offences,  and  that  A.  B.  afterwards  obtained 
refuse  to  try  it.  a  ruje  ^o  ghow  cause  why  a  new  trial  should  not  be  granted,  and 
that  the  defendant,  in  order  to  prevent  the  said  rule  from  being 
made  absolute,  made  the  affidavit  whereon  the  perjury  was  as- 
signed, but  there  was  no  averment  that  the  matters  falsely  sworn 
were  material,  nor  could  it  be  collected  from  the  indictment  that 
they  were  so  ;  and  Grarrow,  B.,  having  consulted  Abbott,  C.  J., 
who  concurred  with  him  in  opinion  that  the  indictment  was 
clearly  bad,  held  that  it  was  the  duty  of  the  judge  not  to  proceed 
to  try  the  case,  (a)  So  where  in  an  indictment  for  perjury  the 
allegations  negativing  the  matter  sworn,  were  so  vague  and 
indistinct  as  to  convey  no  information  of  the  particular  charges 
against  the  defendant  ;  Abbott,  C.  J.,  after  consulting  the  other 
judges  of  the  Court  of  King's  Bench,  ordered  the  case  to  be 
struck  out  of  the  list.  (Z»)  So  where  an  indictment  for  perjury  at 
common  law  was  found  at  the  Quarter  Sessions,  and  removed  by 
certiorari  into  the  Court  of  King's  Bench,  and  sent  down  to  be 
tried  at  nisi  prius  ;  Gaselee,  J.,  refused  to  try  it,  as  it  was  quite 
clear  that  the  sessions  had  no  jurisdiction  over  perjury  at  common 
law,  and  the  indictment  was,  therefore,  void,  (c)  But  a  judge 
will  not  allow  counsel  to  argue  at  length  at  nisi  prius  the  in- 
validity of  an  indictment,  for  the  purpose  of  inducing  the  court  to 
refuse  to  try  it,  as  that  is  not  the  time  or  place  to  discuss  such 
disputed  questions,  (d) 

Plea  of  awfc-e-  The  defendant  was  indicted  in  Middlesex,  for  perjury  com- 
fois  acquit.  mitted  in  an  affidavit  ;  which  indictment,  after  setting  out  so  much 
of  the  affidavit  as  contained  the  false  oath,  concluded  with  a  prout 
patet  by  the  affidavit  filed  in  the  Court  of  King's  Bench,  at 
Westminster,  &c.,  and  on  this  he  was  acquitted;  after  which  he 
was  indicted  again  in  Middlesex,  for  the  same  perjury,  with  this 
[649]  difference  only,  that  the  second  indictment  set  out  the  jurat  of  the 
affidavit,  in  which  it  was  stated  to  have  been  sworn  in  London  ; 
which  was  traversed  by  an  averment  that,  in  fact,  the  defendant 
was  so  sworn  in  Middlesex,  and  not  in  London  :  and  the  Court  of 
King's  Bench  held  that  he  was  entitled  to  plead  autrefois  acquit, 
as  the  jurat  was  not  conclusive  as  to  the  place  of  swearing;  and 
the  same  evidence  as  to  the  real  place  of  swearing  the  affidavit 
might  have  been  given  under  the  first  as  under  the  second  indict- 
ment ;  and,  therefore,  the  defendant  had  been  once  before  put  in 
jeopardy  for  the  same  offence,  (e) 


(a)  Rex  r.  Tremearne,  R.  &  M. 
N.  P.  R.  147.  In  Rex  v.  Deacon,  R.  & 
M.  N.  P.  R.  27,  Abbott,  C.  J.,  refused  to 
try  an  indictment  for  a  forcible  entry, 
which  was  bad  for  want  of  alleging  that 
the  entry  was  manu  forti,  although  the 
counsel  for  the  defendant  insisted  that  the 
case  should  proceed  in  order  that  the  de- 
fendants  might  have  the  benefit  of  an 
acquittal  by  a  jury,  as  they  intended  to 
institute  proceedings  for  a  malicious  pro- 
secution. 

(6)  Rex  v.  Hepper,  R.  &  M.  N.  P.  R. 
210. 

(c)  Rex  v.  Haynes,  R.  &  M.  N.  P.  R. 
298.  See  Reg.  v.  Rigby,  8  C.  &  P.  770, 
where  Erskine,  J.,  quashed  an  indictment 


for  forging  a  request  for  the  delivery  of 
goods  which  had  been  found  at  the  Quarter 
Sessions  on  the  same  ground. 

(d)  Rex  v.  Abraham,  1  M.  &  Rob.  7, 
ante,  p.  69.     In  this  case  the  defendant's 
counsel  pointed    out  the   objections   in 
order  to  induce  the  court  to  stop  the  trial, 
and  Lord  Tenterden,  C.  J.,  said  that  '  it 
might  be  convenient  sometimes  for  coun- 
sel  to  suggest  a  point  on  which  an  indict- 
ment  is  clearly  bad,  to  save  the  time  of 
the  court.'     In  Rex  v.  Hepper  and  Rex 
v.  Tremearne  the  objections  to  the  indicl- 
ment  were  pointed  out  by  the  court.     See 
note  (u),  ante,  p.  69. 

(e)  Rex  v.  Emden,  9  East,  437.  ; 
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With  respect  to  the  trial  of  perjury  it  may  be  observed,  that  the  Trial.    Juris- 
courts  of  Quarter  Sessions  have  no  jurisdiction  over  the  offence  at  dictJ°n  of  the 
common  law,  and  though  they  had  jurisdiction  over  it  under  the  Sons*01 
5  Eliz.   c.  9,  yet  that  jurisdiction  is  taken  away  by  the  5  &  6   5  &  6  yjct 
Viet.  c.  38,  s.  1,  which  enacts,  that  ( neither  the  justices  of  the  c.  38,  s.  i. 
peace  acting  in  and  for  any  county,  riding,  division,  or  liberty, 
nor  the  recorder  of  any  borough,   shall,  at  any  session  of  the 
peace,  or  at  any  adjournment  thereof,  try  any  person  or  persons 
for  (inter  alia)  perjury  or  subornation  of  perjury;'  or  '  making  or 
suborning  any  other  person  to  make  a  false  oath,  affirmation,  or 
declaration  punishable  as  perjury,  or  as  a  misdemeanor.'     The 
mode  of  proceeding  is  by  indictment  at  the  Assizes,  or  in  the 
King's  Bench.      And  indictments  for  perjury  at  common  law, 
preferred  at  the  Quarter  Sessions,  appear  to  have  been  quashed 
for  want  of  jurisdiction,  (f) 

By  the  22  &  23  Viet.  c.  17,  no  indictment  for  perjury  or  sub-  Examination 
ornation  of  perjury  can  be  found  by  any  grand  jury,  unless  the  ^^e  a  jus- 
case  has  been  taken  before  a  justice,  &c.,  as  therein  mentioned,  (g) 

It  may  be  observed  that  it  is  the  practice  of  the  Central  Crimi-  Time  of  trial 
nal  Court  not  to  try  an  indictment  for  perjury  arising  out  of  a  J*  .th®  c®ntral 
civil  suit  while  that  suit  is  in  any 'way  undetermined,  except  in  Court, 
cases  in  which  the  court,  where  the  suit  is  pending,  postpones  the 
decision  of  it  in  order  that  the  criminal  charge  may  first  be  dis- 
posed of.  (A) 

Where  two  justices  refused  to  hear  a  charge  of  perjury  alleged  Refusal  to 
to  have  been  committed  in  a  suit  in  the  Ecclesiastical  Court,  on    S**  a.cnarSe 

or  "DGriurv 

the  ground  that  that  suit  was  still  pending,  the  Court  of  Queen's  whilst  a  suit 
Bench  refused  to  grant  a  mandamus  to  compel  them  to  hear  the  is  pending, 
charge,  and  the  court  seem  to  have  thought  that  the  course  the 
justices  had  taken  was  the  most  likely  to  answer  the  ends  of 
justice,  (z) 

Where  a  person  made  an  affidavit  in  the  Court  of  Common  Summary  pro- 
Pleas,  and  afterwards,  being  summoned  to  appear  in  court,  came  Ceding, 
there,  and  confessed  it  to  be  false,  the  court  recorded  his  confes- 
sion, and  ordered  that  he  should  be  taken  into  custody,  and  put  in 
the  pillory,  (j)     In  answer  to  the  objections  of  the  defendant's 
counsel  to  this  proceeding,  it  was  argued  that  it  was  fully  justified 
under  the  5  Eliz.  c.  9,  and  that  even  if  the  court  could  not  punish 
the  defendant  by  virtue  of  that  statute,  he  might  be  punished  at 
common  law,  on  the  ground  that  any  court  might  punish  such  a 
criminal  for  an  offence  committed  m.  facie  curice.  (ti)   . 

The  evidence  of  one  witness  is  not  sufficient  to  convict  the  de-  Evidence. 

fendant  on  an  indictment  for  perjury  ;  as  in  such  case  there  would  o"e  wijn.esst 

r    J     J  •  not  sufficient. 

(/)  3  Burn.  Just.    tit.   Perjury,    &c.  Simmons,  8  C.  &  P.  50.     The  reporters 

Rex  v.   Bainton,  2  Str.    1088.     Rex  v.  state  that  the  reason  of  the  practice  is  that 

Westiness,   id.  ibid.     1    Chit.  Grim.  L.  so  long  as  the  case  is  undecided  the 

301.     Rex  v.  Haynes,  R.  &  M.  N.  P.  R.  plaintiff  and  defendant,  who  might   be 

298,  ante,  p.  76.    It  is  clear  that  justices  witnesses  on  the  trial  for  perjury,  have  a 

of  the  peace  now  have  jurisdiction  to  re-  direct  interest  in  giving  their  evidence, 

ceive  an  information  and  take  depositions  which  they  would  not  have  after  the  case 

in  a  case  of  perjury,  by  the  1 1  &  12  Viet.  was  finally  decided. 

c.  42,  s.  1.  (t)  Reg.  v.  Ingham,  14  Q.  B.  396. 

(gf)  See  the  Act  in  the  appendix,  and  (f)  Rex  v.  Thorogood,  8  Mod.  179. 

Reg.  v.  Bray,  3  B.  &  S.  255,  as  to  an  ap-  (Jt)  Id.    ibid.  ;    and    Bushell's    case, 

plication  to  a  judge  under  the  Act.  Vaugh.  152,  was  cited. 

(h)  Rex    v.    Ashburn,    and   Rex    v. 
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be  only  one  oath  against  another.  (7)  But  this  rule  must  not  be 
understood  as  establishing  that  two  witnesses  are  necessary  to  dis- 
prove the  fact  sworn  to  by  the  defendant ;  for  if  any  material  cir- 
cumstance be  proved  by  other  witnesses,  in  confirmation  of  the 
witness  who  gives  the  direct  testimony  of  perjury,  it  may  turn  the 
scale,  and  warrant  a  conviction,  (m) 

Upon  an  indictment  for  perjury,  Coleridge,  J.,  is  reported  to 
have  said,  f  one  witness  in  perjury  is  not  sufficient,  unless  sup- 
ported by  circumstantial  evidence  of  the  strongest  kind ;  indeed, 
Lord  Tenterden,  C.  J.,  was  of  opinion  that  two  witnesses  were 
necessary  to  a  conviction.'  (?i)  In  a  later  case,  where  the  evidence 
of  one  witness  went  in  support  of  all  the  assignments  of  perjury, 
and  to  confirm  him  another  witness  was  examined  as  to  a  conver- 
sation between  himself  and  the  defendant,  and  some  entries  in  the 
defendant's  books  were  given  in  evidence ;  it  was  submitted  that 
there  was  no  evidence  to  go  to  the  jury ;  that  the  rule  is  that  a 
case  of  perjury  cannot  be  submitted  to  the  jury  on  the  evidence 
of  a  single  witness  ;  [  and  as  to  the  evidence  of  confirmation,  it  was 
not  enough  that  there  should  be  some  evidence  in  confirmation,  as 
in  an  ordinary  case  at  nisi  prius,  where  some  evidence  is  necessary 
to  prevent  a  nonsuit ;  but  it  must  be  such  evidence  as,  in  the 
opinion  of  the  judge,  is  really  confirmatory  in  some  important 
respect,  and  equivalent  to  the  positive  testimony  of  a  second  wit- 
ness.    Coleridge,  J.,  '  I  think  that  the  case  must  go  to  the  jury, 
but  I  also  think  without  the  slightest  chance  of  a  verdict  for  the 
crown.     The  rule  that  the  testimony  of  a  single  witness  is  not 
sufficient  to  sustain  an  indictment  for  perjury,  is  not  a  mere  tech- 
nical rule,  but  a  rule  founded  on  substantial  justice  ;  and  evidence 
confirmatory  of  that  one  witness,  in  some  slight  particulars  only, 
is  not  sufficient  to  warrant  a  conviction.'  (0) 

An  indictment  for  perjury  committed  on  the  trial  of  a  civil  bill 
alleged  that  the  prisoner,  Thomas  Towey,  falsely  swore  that e  the 
note  produced  is  not  my  handwriting,  or  any  part  of  it,  and  the 
name  "  Thomas  Towey  "  as  a  witness  is  not  in  my  handwriting.' 
The  note  purported  to  bear  the  marks  of  Patrick  and  James 
Towey  as  makers  of  the  note,  and  had  on  it,  '  Witness  present, 
Thomas  Towey.'  The  payee  of  the  note  could  not  read,  but  he 
identified  the  note,  and  swore  that  he  saw  Thomas  Towey  write 
on  the  paper,  and  saw  Patrick  and  James  put  their  marks  on  it. 
Another  witness  proved  that  he  had  subpoenaed  Thomas  Towey  to 
appear  at  the  sessions  as  a  witness,  and  that  the  prisoner  then 
said  that  there  was  no  occasion  to  test  him ;  that  he  would  go  to 
prove  the  note  ;  and  that  at  a  meeting  between  the  parties  to  try 
to  settle  the  civil  bill,  on  the  payee  of  the  note  saying  he  had 
James  Towey's  note,  and  would  take  the  law  on  it  unless  he 
signed  a  new  one,  Thomas  said  that  he  had  been  tested  (sub- 


(/)  Keg.  v.  Muscot,  10  Mod.  193.  4 
Black.  Com.  358.  Peake  on  Evid.  10. 
1  Phil,  on  Evid.  151,  7th  edit. 

(m)  Rex  v.  Lee,  Mich.  6  Geo.  3.  MS. 
Bayley,  J.,  1  Phil.  Evid.  152,  7th  edit. 

(n)  Champney's  case,  2  Lew.  258,  and 
the  same  point  is  said  to  have  been  ruled 
by  the  same  learned  judge  in  Rex  v. 
Wigley,  ibid.  note.  And  Mr.  Starkie 


observes,  '  And  semble  that  the  contra- 
diction must  be  given  by  two  direct  iv it- 
nesses,  and  that  the  negative  supported  by 
one  witness,  and  by  circumstantial  evi- 
dence, would  not  be  sufficient.  It  has  been 
so  held  (ut  audivi)  by  Lord  Tenterden, 
C.  J.'  3  Stark.  Evid.  860,  note  (#). 

(o)  Reg.  v.  Yates,  C.  &  M.  132.    See 
Reg.  v.  Parker,  post,  p.  100. 
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poenaed)  to  come  there,  but  that  there  was  no  occasion  to  test  him; 
that  he  would  prove  the  note.  But  the  note  was  not  produced  at 
this  meeting  ;  and,  upon  a  case  reserved,  it  was  held  that  this 
evidence  was  a  sufficient  corroboration  of  the  evidence  of  the 
payee.  The  prisoner  was  the  only  witness  to  the  note,  and  he 
could  only  prove  it  in  his  character  as  a  witness,  and,  therefore, 
when  he  said  he  could  prove  it,  it  came  to  sufficient  evidence  that 
he  was  the  witness  to  the  note,  (j;) 

An  indictment  for  perjury  alleged  that  in  the  month  of  June,  A  statement 
1851,  the  prosecutor  had  distrained  upon  the  prisoner  for  certain  by  a  prisoner 

*  T  ,  v        ,  T           .  j.  •  i    x     •  •       •       c  i     i       tuat  he  owed 

arrears  01  rent,  and  that  the  prisoner  on  a  trial  at  nisi  prms  falsely  certajn  rent  -}8 

swore  that  there  was  only  one  quarter's  rent  due  at  the  time  of  the  no  corrobora- 

said  distress.     On  the  trial  for  perjury  the  prosecutor  positively  t10.".  of  the 

swore  to  the  fact  of  there  being  five  quarters'  rent  due  at  the  time  wYtness  Ihat'a 

of  the  said  distress  ;  and  produced  his  books  by  which  he  refreshed  larger  amount 

his  memory  ;  and  for  the  purpose  of  corroborating  his  statement  of  rent  was  due 

and  showing  by  the  oaths  of  two  witnesses  the  falsity  of  the  that  statement 

matter  sworn  to,  the  son  of  the  prosecutor  deposed  to  a  conver-  was  made. 

sation  with  the  prisoner  in  August,  1850,  in  which  the  prisoner 

admitted  that  three  or  four  quarters  of  the  said  rent  were  then 

due.     The  jury  convicted  ;  but,  upon  a  case  reserved,  the  judges 

were  unanimously  of  opinion  that  this  was  not  sufficient  corrobo- 

ration.    There  was  nothing  in  the  evidence  of  the  son  relevant  to 

the  issue.     There  was  a  year's  interval  between  the  transaction 

he  spoke  of  and  the  time  when  the  distress  was  made,  and  the 

money  might  have  been  paid  intermediately.     The  oath  of  the 

son  was  quite  as  consistent  with  the  oath  of  the  prisoner  as  with 

that  of  the  prosecutor.     In  perjury  there  must  be  something  to 

make  the  one  believed  rather  than  the  other,  and  there  was  no 

such  evidence  in  this  case,  (q) 

In  one  case  where  there  were  three  assignments  of  perjury  upon  Virrier's  case. 
evidence  relating  to  one  and  the  same  transaction,  at  one  and  the  Confirmation 


same  time  and  place,  it  seems  to  have  been  considered  that  the 

jury  ought  not  to  convict  on  one  of  the  assignments,  although  ments  of  per- 

there  were  several  witnesses  who  corroborated  the  witness  who  Jur7- 

spoke  to  such  assignment    on  the  facts   contained  in  the  other 

assignments.     The  indictment  stated  that  the  defendant  swore 

that  Mr.  B.  and  Mr.  C.  came  to  her  husband's  house,  that  Mr.  C. 

said,  (  I  will  give  him  the  £6  at  Christmas,'  and  Mr.  B.  shook 

hands  with  her,  and  put  something  into  her  hand,  and  told  her  to 

give  it  to  her  husband,  and  that  it  was  a  sovereign  wrapped  up  in 

some  paper  ;  and  Mr.  C.  told  her  he  should  not  forget  it  was  in 

his  power  to  give  her  husband  the  £6  at  Christmas.     The  assign- 

ments of  perjury  were,  1st,  that  Mr.  C.  did  not  say  that  he  would 

give  the  £6  at  Christmas  ;  2ndly,  that  Mr.  B.  did  not  put  a  sove- 

(l?)  Reg.  v.  Towey,  8  Cox  C.  C.  328.  the  matter  are  not  satisfied  unless  the 

The  payee  was  cross-examined  to  show  evidence  of  each  witness  has  an  existence 

that  there  was  another  paper  written  by  and  probative  force  of  its  own,  indepen- 

the  prisoner,  which  the  payee  could  not  dent  of  the  other;  so  that,  supposing 

distinguish  from  the  note  ;  but  Hayes,  the  charge  to  be  one  of  those  in  which 

J.,  observed  that  the  jury  had  found  that  the  law  allows  condemnation  on  the  oath 

the  prisoner  spoke  of  '  the  note.'  of  a  single  witness,  the  evidence  of 

(9)  Reg.  v.  Boulter,  2  Den.  C.  C.  396.  either  would  form  a  case  proper  to  be  left 

In  Best's  Pr.  Ev.  440  it  is  observed,  *  We  to  a  jury,  or  would  at  least  raise  a  strong 

apprehend  that  the  old  rule  and  reason  of  suspicion  of  the  guilt  of  the  defendant.' 
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reign  into  the  hand  of  the  defendant ;  and,  thirdly,  that  Mr.  C. 
did  not  tell  the  defendant  that  he  should  not  forget  it  was  in  his 
power  to  give  her  husband  the  £6  at  Christmas.  Evidence  was 
given  in  support  of  all  the  assignments  of  perjury.  Lord  Den- 
man,  C.  J.,  in  summing  up,  said,  that  as  to  the  second  assignment 
the  proof  lay  almost  entirely  in  the  evidence  of  one  witness,  and, 
therefore,  he  did  not  see  how  the  jury  could  convict  of  the  per- 
jury imputed;  but  that  on  the  others  there  was  a  distinct  contra- 
diction of  the  defendant's  testimony  by  Mr.  C.,  who  was  supposed 
to  have  offered  the  £6,  and  several  other  witnesses ;  and  he  left  it 
to  the  jury  to  say  whether  there  was  not  a  strong  body  of  evidence 
clearly  supporting  Mr.  C.'s  denial,  (r) 

But  where  upon  an  indictment  for  perjury,  alleged  to  have 
been  committed  in  making  a  charge  of  an  unnatural  offence,  in 
which  the  defendant  had  deposed  that  he  saw  the  prosecutor  com- 
mitting the  offence,  and  saw  the  flap  of  his  trowsers  unbuttoned, 
and  that  he  was  there  five  minutes ;  and  to  disprove  this  the 
prosecutor  swore  that  he  did  not  commit  the  offence,  and  that  his 
trowsers  had  no  flap  on ;  and  to  confirm  him  his  brother  proved  that 
at  the  time  in  question  the  prosecutor  was  only  absent  three  minutes, 
and  that  the  trowsers  he  had  on,  which  were  produced  in  court,  had 
no  flap;  Patteson,  J.,  held  that  the  corroborative  evidence  was 
quite  sufficient  to  go  to  the  jury ;  and,  upon  a  case  reserved,  the 
judges  held  the  conviction  right,  (s)  So  where  perjury  was 
alleged  to  have  been  committed  by  the  defendant,  who  was  an 
attorney,  in  an  affidavit  made  by  him  to  oppose  a  motion  to  refer 
the  defendant's  bill  of  costs  to  taxation,  and  to  prove  the  perjury 
one  witness  was  called,  and  in  lieu  of  a  second  witness,  it  was 
proposed  to  put  in  the  defendant's  bill  of  costs  delivered  by  him 
to  the  prosecutor ;  it  was  suggested  that  this  was  not  sufficient,  as 
the  bill  had  not  been  delivered  by  the  defendant  on  oath.  Lord 
Denman,  C.  J.,  f  I  have  quite  made  up  my  mind  that  the  bill  de- 
livered by  the  defendant  is  sufficient  evidence,  or  that  even  a 
letter,  written  by  the  defendant,  contradicting  his  statement  on 
oath,  would  be  sufficient  to  make  it  unnecessary  to  have  a  second 
witness.'  (t) 

Where  a  prisoner  was  indicted  for  falsely  swearing  that  he  had 
paid  J.  Bland  a  certain  sum  of  money  on  a  particular  occasion, 
and  Bland  swore  that  he  received  the  money  in  packages,  and 
afterwards  counted  it,  and  found  it  £7  short ;  and  the  only  cor- 
roboration of  his  statement  was  by  another  person,  who  also 


(r)  Reg.  v.  Virricr,  12  Ad.  &  E.  317. 
The  learned  chief  justice  considered  the 
most  convenient  mode  of  summing  up  the 
case  to  be  to  treat  the  second  assignment 
as  the  first,  and  the  first  and  third  as  one, 
and  did  so  leave  the  case  to  the  jury,  who 
found  a  verdict  of  '  not  guilty  on  the 
first  assignment  of  perjury  for  want  of 
sufficient  evidence,  and  guilty  on  the 
second,'  but  said  nothing  on  the  third, 
and  the  verdict  was  entered  accordingly. 
The  chief  justice  did  not  at  the  time 
make  any  note  of  his  summing  up,  but 
did  so  afterwards ;  and  having  a  distinct 


remembrance  of  it,  and  no  doubt  of  the 
jury's  intention,  he  (on  summons)  allowed 
the  postea  to  be  amended  by  entering  a 
verdict  of  '  guilty  '  on  the  first  and  third 
assignments,  and  'not  guilty'  on  the 
second ;  but  the  court  afterwards  held 
that  the  amendment  ought  not  to  have 
been  made,  there  being  no  note  or  memo- 
randum of  the  judge  or  other  document 
to  amend  by. 

(s)  Reg.  v.  Gardiner,  2  Moo.  C.  C.  R. 
95.  Sec  a  fuller  statement  of  this  case, 
ante,  p.  55,  et  seq. 

(0  Rex  v.  Mayhew,  G  C.  &  P.  315. 
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counted  it,  but  had  not  been  present  when  the  money  was  received ; 
it  was  held  that  this  was  no  corroboration  at  all.  (u) 

An  indictment  alleged  that  the  prisoner  falsely  swore  at  a  petty  A  statement 
sessions  that  D.  Rees  was  the  father  of  her  illegitimate  child.     A  bv  a  mother  of 
witness  other  than  D.  Rees  proved  that  the  prisoner  had  said  that  ^hiw. & 
D.  Rees  t  had  never  touched   her  clothes '  at  a  time  when  she 
generally    denied   being   in   the   family  way;    and    Martin,    B,, 
thought  that  though,  under  some  circumstances,  such  a  statement 
might  have  been  a  sufficient  corroboration  of  the   evidence  of  D. 
Rees,  yet  this  negation  was  so  far  a  part  of  the  general  denial  that 
the  jury  could  not  safely  convict  upon  it  alone,  (v} 

A  count  alleged  that  the  prisoner  falsely  swore  that  she  had  A  witness 
shown  to  one  Cuthbert  certain  invoices  bearing  certain  dates,  corroborated 
Cuthbert  swore  that  the  prisoner  had  not  shown  him  the  invoices 
she  had  sworn  to ;  but  that  she  had  shown  others,  and  he  pro- 
duced a  memorandum,  he  had  made  privately  at  the  time,  of  the 
dates  of  the  invoices,  which  showed  that  they  were  not  the  same 
as  those  sworn  to  by  the  prisoner;  Cockburn,  C.  J.,  held  the 
private  memorandum  a  sufficient  corroboration.  (w) 

And  the  rule  does  not  apply  where  the  evidence  consists  of  the  Knill's  case, 
contradictory  oath  of  the  party  accused.     Thus,  in  a  case  where  Contradictory 
the  defendant  had  been  convicted  of  perjury,  charged  in  the  in-  defendant.6 
dictment  to  have  been  committed  in  an  examination  before  the 
House  of  Lords,  and  the   only  evidence  was  a  contradictory  ex- 
amination of  the  defendant  before  a  committee  of  the  House  of 
Commons,  application  was  made  for  a  new  trial,  on  the  ground 
that  in  perjury  two  witnesses  were  necessary,  whereas  in  that 
case  only  one  witness  had   been  adduced  to  prove  the   corpus 
delicti,  namely,  the  witness  who  deposed  to  the  contradictory  evi- 
dence given  by  the  defendant  before  the  committee  of  the  House 
of  Commons ;  and,  further,  it  was  insisted,  that  mere  proof  of  a 
contradictory  statement  by  the  defendant  on  another  occasion  was      [652] 
not   sufficient,   without  other  circumstances,  showing  a  corrupt 
motive,  and  negativing  the  probability  of  any  mistake.     But  the 
court  held  that  the  evidence  was  sufficient,  the  contradiction  being 
by  the  party  himself,  and  that  the  jury  might  infer  the  motive 
from  the  circumstances ;  and  the  rule  was  refused,  (x)    And  the 
same  principle  appears  to  have  been  acted  upon  in  a  former  case. 
The  defendant  had  first  made  his  information  upon  oath  before  a 

(M)  Reg.  v.  Braithwaite,  1  F.  &  F.  be  used  to  refresh  the  memory  of  the  wit  • 
638,  8  Cox  C.  C.  444.  Watson,  B.,  and  ness  ;  so  that  the  whole  statement  rested 
Hill,  J.  In  the  latter  report  it  is  stated  on  his  single  oath  ;  and,  even  if  the  me- 
that  'the  prosecutor  took  it  without  morandum  had  been  admissible,  it  would 
counting  it,  and  carried  it  to  a  Mrs.  only  have  been  the  written  statement  of 
Watson's,  and  counted  it  over.'  In  the  the  witness  and  not  on  oath  ;  and  the 
former  '  The  prosecutor  took  it  without  time  when  it  was  made  and  the  veracity 
counting  it,  and  carried  it  to  an  adjacent  of  its  statements  must  have  rested  on  his 
lane,  where  he  counted  a  part  of  ir,  and  single  oath.  See  Rex  v.  Lara,  ante,  vol.  2, 
found  it  wrong;  he  then  gave  it  to  a  Mrs.  p.  614,  in  support  of  this  reasoning.  In 
Watson,  and  asked  her  to  count  it  over.'  Reg  v.  Boulter,  supra,  p.  79,  it  was  not 
Mrs.  Watson  was  the  witness  called  to  even  suggested  that  the  prosecutor's  books 
corroborate  Bland.  could  be  used  to  corroborate  his  evidence, 
(u)  Reg.  v.  Owen,  6  Cox  C.  C.  105.  O)  Rex  v.  Knill,  fi  B.  &  A.  929, 
(w~)  Reg.  v.  Webster,  1  F.  &  F.  515.  note  (a).  In  Reg.  v.  Hook,  infra,  p.  84, 
If  this  case  is  correctly  reported,  it  cle-  Pollock,  C.  B.,  doubted  whether  any  con- 
serves reconsideration.  The  memorandum  viction  would  now  be  permitted  in  such 
was  not  itself  admissible,  and  could  only  a  case  as  Rex  v.  Knill. 
VOL.  Ill,  G 
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justice  of  the  peace,  that  three  women  were  concerned  in  a  riot  at 
His  mill  (which  was  dismantled  by  a  mob  on  account  of  the  price 
of  corn),  and  afterwards,  at  the  sessions,  when  the  rioters  were  in- 
eticleSfl,-  he  was  examined  concerning  those  women,  and  (having 
lieen  tampered  with  in  their  favour)  he  then  swore  they  were  not 
in  the  riot.  There  was  no  other  evidence  on  the  trial  of  the  de- 
fendant for  this  perjury,  to  prove  that  the  women  were  in  the  riot 
(which  was  the  perjury  assigned),  but  the  defendant's  own  original 
information  on  oath,  which  was  produced  and  read,  and  by  which 
he  had  sworn  that  they  were  in  the  riot.  And  the  judge  thought 
this  evidence  sufficient,  and  the  defendant  was  convicted  and 
transported,  (y)  And  with  respect  to  this  evidence,  it  has  been 
observed,  that  when  the  same  person  has  by  opposite  oaths  asserted 
and  denied  the  same  fact,  the  one  seems  sufficient  to  disprove  the 
other ;  and  with  respect  to  the  defendant  (who  cannot  contradict 
what  he  himself  has  sworn)  is  a  clear  and  decisive  proof,  and  will 
warrant  the  jury  in  convicting  him  on  either,  for  whichsoever  is 
given  in  evidence  to  disprove  the  other,  it  can  hardly  be  in  the 
defendant's  mouth  to  deny  the  truth  of  that  evidence,  as  it  came 
from  himself.  (2) 

But  where  the  defendant  was  indicted  for  perjury,  alleged  to 
have  been  committed  on  the  trial  of  an  indictment  for  larceny,  and 
it  appeared  that  the  defendant  had  sworn  to  several  material  facts 
before  the  committing  magistrate,  but,  when  he  was  called  on  the 
trial,  denied  the  whole  of  what  he  had  stated  before  the  magis- 
trate ;  and  Rex  v.  Knill  and  Anon,  (a)  were  cited  to  show  that 
the  contradiction  by  the  oath  before  the  magistrate  would  alone 
be  sufficient  evidence  to  convict  the  defendant;  but  Gurney,  B., 
held,  that  it  was  not  sufficient  to  prove  that  the  defendant  had,  on 
two  different  occasions,  given  directly  contradictory  evidence, 
although  he  might  have  wilfully  done  so  ;  but  that  the  jury  must 
be  satisfied  affirmatively  that  what  he  swore  at  the  trial  was  false  ; 
and  that  would  not  be  sufficiently  shown  to  be  false  by  the  mere 
fact  that  the  defendant  had  sworn  the  contrary  at  another  time ;  it 
might  be,  that  his  evidence  at  the  trial  was  true,  and  his  deposition 
before  the  magistrate  false.  There  must  be  such  confirmatory 
evidence  of  the  defendant's  deposition  before  the  magistrate,  as 
proved  that  the  evidence  given  by  the  defendant  at  the  trial  was 
false,  (b) 


(y)  Anon.  cor.  Yates,  J.,  Lancaster 
Sum.  Ass.  1764.  And  afterwards,  Lord 
Mansfield,  C.  J.,  and  Wilmot,  J.,  and 
Aston,  J.,  to  whom  Yates,  J.,  stated  the 
reasons  of  his  judgment,  concurred  in  his 
opinion.  Notes  to  Kex  v.  Harris,  5  15.  & 
A.  939,  MS.  Bay  ley,  J. 

(z)  From  the  Precedent-book  of 
Cbambre,  J.,  cited  5  B.  &  A.  ibid. 

(a)  Supra,  notes  (#)  and  (?/). 

(6)  Reg.  v.  Wheatland,  8  C.  &  P.  238. 
Although  at  first  sight  this  decision  may 
seem  at  variance  with  those  cited,  per- 
haps it  may  not  in  fact  be  so.  In  Rex 
v.  Knill,  the  court  held  that  '  the  jury 
might  infer  the  motive  from  the  circum- 
stances,' none  of  which  are  stated  in  the 
short  minute  of  the  case  ;  some  of  them 
might  have  been  such  as  to  show  that  the 


one  statement  was  false,  or  the  other 
statement  true.  In  the  Anonymous  case 
the  defendant  had  been  tampered  with 
after  his  first  examination,  and  the  evi- 
dence of  the  tampering  with  the  defend- 
ant might  be  such  as  to  lead  to  the 
conclusion  that  his  evidence  on  the  trial 
was  false.  But  supposing  those  cases  to  go 
the  length  of  establishing  the  proposition, 
that  the  defendant's  own  evidence  upon 
oath  is  sufficient  to  contradict  the  evidence 
on  which  the  perjury  is  assigned,  it  is 
conceived  they  cannot  be  supported.  The 
prosecutor  may  charge  the  perjury  either 
on  the  one  statement  or  on  the  other,  and 
whichever  he  selects  it  is  clear  that  the 
defendant  could  not  avail  himself  of  a 
plea  of  autrefois  acquit,  or  convict  in  case 
he  were  subsequently  indicted  for  the 


Of  Perjury,  §c — Evidence. 


CHAP.  I.] 

So  where  a  prisoner  was  indicted  for  perjury  in  evidence  given 
before  a  grand  jury,  and  her  deposition  on  the  hearing  of  the 
charge  before  the  committing  magistrate  was  put  in  to  show  that 
the  statement  before  the  grand  jury  was  false;  Tindal,  C.  J.,  held 
that  further  evidence  must  be  given ;  for  if  the  two  contradictory 
statements  on  oath  alone  were  proved,  non  constat  which  was  the 
true  one.  (c) 

And  where  the  prisoner  was  indicted  for  perjury,  and  it  ap- 
peared that  she  had  made  two  statements  on  oath,  one  of  which 
was  directly  at  variance  with  the  other ;  Holroyd,  J.,  is  reported 
to  have  said,  (  Although  you  may  believe,  that  on  one  or  other 
occasion  she  swore  that  which  was  not  true,  it  is  not  a  necessary 
consequence  that  she  committed  perjury ;  for  there  are  cases  in 
which  a  person  might  very  honestly  and  conscientiously  swear  to  a 
particular  fact,  from  the  best  of  his  recollection  and  belief,  and  from 
other  circumstances,  at  a  subsequent  time,  be  convinced  that 
he  was  wrong,  and  swear  to  the  reverse,  without  meaning  to 
swear  falsely  either  time.  Again,  if  a  person  swears  one  thing  at 
one  time,  and  another  at  another,  you  cannot  convict  where 
it  is  not  possible  to  tell  which  was  the  true  and  which  was  the 
false.'  (d) 

The  prisoner,  a  policeman,  laid  an  information'  against  a  pub- 
lican for  keeping  open  his  house  after  lawful  hours  on  the  fast 
day,  and  on  the  hearing  of  the  information  swore  that  he  knew 
nothing  of  the  matter,  except  what  he  had  been  told  by  another 
person,  and  that ( he  did  not  see  any  person  leave  the  publican' s  house 
after  eleven  '  on  the  night  in  question.  Perjury  was  assigned  on 
this  last  allegation.  It  was  proved  by  the  clerk  of  the  magistrates 
that  the  prisoner  on  laying  the  information  said,  he  had  caught  the 


83 


[653] 


other,  and  therefore  he  might  be  twice 
put  in  jeopardy,  and  perhaps  twice  con- 
victed for  the  same  offence.  The  judg- 
ment in  Rex  v.  Harris,  5  B.  &  Aid.  926, 
is  conclusive  to  show  that  this  is  a  good 
objection.  Again,  such  evidence  leaves 
it  wholly  uncertain  which  of  the  two 
statements  is  true  ;  now  it  is  a  clear  rule 
of  criminal  law  that  if  the  evidence  on 
the  part  of  the  prosecution  leaves  it 
wholly  uncertain  whether  the  crime 
charged  has  been  committed  or  not,  the 
defendant  must  be  acquitted  ;  and  as  to 
the  observation  that  '  it  can  hardly  be  in 
the  defendant's  mouth  to  deny  the  truth 
of  the  evidence  that  came  from  himself,' 
it  must  be  remembered  that  there  are  two 
statements  upon  oath,  and  if  he  is  to  be 
concluded  from  denying  one  to  be  true, 
the  same  reason  would  conclude  him  from 
denying  the  other,  and  it  would  surely  be 
very  unreasonable  to  hold  that  he  is  con- 
cluded to  deny  the  truth  of  whichever 
the  prosecutor  may  think  fit  to  select.  It 
is  conceived,  also,  that  an  indictment 
charging  each  of  the  statements  to  be 
false  in  separate  counts  could  not  suc- 
ceed. The  charges  being  directly  con- 
tradictory the  one  to  the  other,  it  may 
be  doubted  whether  the  grand  jury  would 
be  warranted  in  finding  such  an  indictment; 
or,  if  found,  whether  it  would  not  be  bad 


on  the  face  of  it ;  and  as  the  defendant 
could  only  make  a  defence  to  one  charge 
by  proving  himself  guilty  of  the  other,  the 
judge  would  probably  insist  upon  the 
prosecutor  electing  on  which  charge  he 
would  proceed.  But  supposing  these 
difficulties  to  be  surmounted,  it  is  not  easy 
to  see  how  it  would  be  possible  for  the 
jury  to  find  a  verdict  without  any  evidence 
to  show  which  statement  was  false.  If 
they  found  a  general  verdict  they  would 
at  one  and  the  same  time  find  each  of  the 
statements  to  be  both  true  and  false,  un- 
less indeed  they  were  satisfied  that  the 
defendant  had,  upon  both  occasions,  wil- 
fully sworn  to  matters  about  which  he 
had  no  knowledge  at  all.  Ante,  pp.  2.  71. 
C.  S.  G. 

(c)  Reg.  v.  Hughes,  1  C.  &  K.  519.  The 
false  statement  before  the  grand  jury  was 
that  certain  table-cloths  were  the  pro- 
perty of  the  prisoner's  son,  and  she  had 
sworn  before  the  magistrates  that  they 
were  her  husband's  ;  and  evidence  of  the 
state  of  the  family  was  given  to  prove 
that  the  latter  statement  must  be  true ; 
but  Tindal,  C.  J.,  thought  that  there  was 
so  much  doubt  whether  the  prisoner 
might  not  have  sworn  under  a  misappre- 
hension, that  he  directed  an  acquittal. 

(rf)  Mary  Jackson's  case,  1  Lew.  270. 


One  state- 
ment may  bo 
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Mudie's  case. 
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assignments 
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publican ;  he  had  last  night  seen  four  men  leave  his  house  after 
eleven;  one  of  them  he  could  swear  to;  it  was  Williamson;  he 
knew  him  by  his  coat.  Another  witness  proved  that  the  prisoner, 
on  another  occasion,  made  the  same  statement  to  him.  A  third 
witness,  Williamson,  proved  that,  on  a  third  occasion,  the  prisoner 
repeated  the  statement  with  the  variation,  '  One  I  can  swear  to ;  it 
was  your  brother.'  It  was  proved  that  Williamson  and  others  had 
left  the  house  on  that  night  after  eleven.  The  prisoner  on  the 
hearing  of  the  information  acknowledged  that  he  had  offered  to 
smash  the  case  for  30s.  He  told  another  witness  he  should  make 
the  publican  give  him  money  to  settle  it ;  another  witness  heard 
him  offer  the  publican  to  settle  it  for  £1,  saying  he  was  risking 
perjury ;  and  another  witness  proved  that  the  prisoner  owned  he 
had  received  10s.  to  smash  the  case,  and  was  to  have  10s.  more. 
It  was  objected  that  there  was  no  sufficient  evidence,  as  these 
were  only  the  statements  of  the  prisoner  not  on  oath  against  that 
on  oath.  But,  on  a  case  reserved,  it  was  held  that  the  conviction 
was  right.  In  addition  to  the  statements  of  the  prisoner  there 
were  strong  confirmatory  circumstances.  The  prisoner's  offering 
to  smash  the  case  for  one  pound,  his  admitting  that  he  had 
received  10s.  and  was  to  receive  10s.  more,  and  his  talking  of 
making  the  publican  pay  to  settle  it,  are  strong  evidence  to 
show  that  what  he  stated  upon  his  oath  was  false,  and  that  his 
statements  not  upon  oath  were  true,  (e) 

In  the  following  case,  it  was  doubted  whether  the  rule,  which 
requires  two  witnesses,  was  satisfied  by  several  witnesses,  each 
supporting  a  separate  assignment  of  perjury,  but  no  two  speaking 
to  the  same  assignment.  Upon  the  trial  of  an  indictment  for 
perjury,  alleged  to  have  been  committed  by  an  insolvent  debtor 
in  falsely  swearing  to  the  correctness  of  his  schedule,  the  de- 
fendant's account-book,  given  by  him  to  the  Insolvent  Debtors 
Court,  was  put  in,  and  several  persons,  whose  names  were  speci- 
fied in  the  indictment  as  debtors,  and  omitted  in  the  schedule, 
appeared  in  the  book  as  debtors  to  the  defendant,  and  ( paid '  was 
marked  to  their  accounts  in  the  defendant's  writing.  These 
persons  were  called,  and  stated  that  they  did  not  pay  until  after 
the  petition  and  schedule.  It  was  objected  that  this  was  not 
sufficient  evidence,  inasmuch  as  it  was  only  oath  against  oath,  the 
defendant  having  sworn  that  the  debts  were  paid ;  a  single  witness, 


(e)  Eeg.  v.  Hook,  D.  &  B.  606. 
Wightman,  J.,  said,  '  It  is  not  necessary 
that  there  should  be  two  independent 
witnesses  to  contradict  the  particular  fact, 
if  there  be  two  pieces  of  evidence  in  di- 
rect contradiction.  Here  one  piece  of 
evidence  is  that  the  prisoner  himself  is 
proved  to  have  made  statements  directly 
contrary  to  his  statement  on  oath ;  that 
alone  would  not  do ;  but  in  addition  to 
that  you  have  the  oaths  of  other  witnesses, 
which  go  te  show  that  that  which  he 
stated  when  not  upon  oath  was  true  ;  and 
therefore  you  have  two  pieces  of  evidence. 
I  ought  rather  to  put  it  that,  instead  of 
two  witnesses  being  necessary  to  prove 
each  fact,  you  must  have  the  evidence  of 
two  persons  giving  evidence  in  contra- 
diction to  what  has  been  sworn  to  by  the 


prisoner  ;  as,  one  witness  "who  could 
prove,  as  in  this  case,  that  on  other  occa- 
sions the  prisoner  had  stated  that  which 
was  diametrically  opposed  to  £that  which 
he  has  sworn,  and  the  other  witness  to 
give  evidence  of  that  which  is  directly 
opposite.  You  have  therefore  two  con- 
tradictions', you  have  the  contradiction 
of  the  prisoner  himself,  as  deposed  to  on 
oath  by  one  witness,  and  you  have  the 
contradiction  of  another  independent  wit- 
ness, who  speaks  to  the  falsehood  of  the 
fact ;  you,  therefore,  have  two  indepen- 
dent contradictions  on  oath.'  It  is  to  be 
observed  that,  as  it  was  proved  that  in 
fact  the  men  did  leave  the  public-house, 
as  stated  by  the  prisoner  when  he  laid  the 
information,  the  only  question  really  was 
whether  he  saw  them  leave  it. 


CHAP,  i.]  Of  Per  jury ,,  fyc. — Evidence* 

with  respect  to  each  particular  debt,  swore  that  it  was  not  paid  at 
the  particular  time  of  the  schedule.  Lord  Tenterden,  C.  J., e  I  feel 
the  force  of  the  objection.  It  is  a  very  important  point  whether 
the  defendant's  book,  and  the  oath  on  one  side,  be  not  met  by  the 
oath  of  the  witnesses  on  the  other  side.  It  would  be  very 
difficult  to  give  any  other  evidence.  I  will  not  stop  the  case.  If 
the  defendant  is  convicted,  you  can  move  for  a  new  trial.'  (f) 

But  it  has  since  been  held,  that  the  rule  which  requires  two 
witnesses,  or  one  witness  and  some  sufficient  corroboration,  applies 
to  every  assignment  of  perjury  in  an  indictment.  Where,  there- 
fore, an  indictment  contains  several  assignments  of  perjury,  it  is 
not  sufficient  to  disprove  each  of  them  by  one  witness ;  but  in 
order  to  convict  on  any  one  assignment,  there  must  be  either  two 
witnesses,  or  one  witness  and  corroborative  evidence,  to  negative 
the  truth  of  the  matter  contained  in  such  assignment.  The  pri- 
soner was  indicted  for  perjury,  alleged  to  have  been  committed  in 
an  affidavit  to  obtain  a  criminal  information,  in  which  he  had 
sworn  that  he  had  paid  all  his  debts,  except  two,  as  to  which 
there  was  an  explanation,  and  there  were  several  assignments  of 
perjury  averring  that  he  had  not  paid  certain  persons  who  were 
named  (besides  the  two  excepted  ,ones),  and  such  persons  proved 
that  they  had  not  been  paid,  but  only  spoke  to  their  respective 
debts  not  having  been  paid;  Tindal,  C.  J.,  held  that  this  was  not 
sufficient,  and  that  as  to  each  debt  there  should  be  the  testimony 
of  two  witnesses,  or  of  one  witness,  and  such  confirmatory  evidence 
as  was  equivalent  to  the  testimony  of  a  second  witness.  (^) 

The  rule  that  the  testimony  of  a  single  witness  is  insufficient  to 
warrant  a  conviction  on  a  charge  of  perjury,  is  an  arbitrary  rule, 
founded  upon  the  general  apprehension  that  it  would  be  unsafe  to 
convict  in  a  case  where  there  is  merely  the  oath  of  one  man  to  be 
weighed  against  the  oath  of  another ;  (A)  and  it  should  be  ob- 
served, that  this  rule  does  not  extend  to  all  the  facts,  which  are 
necessary  to  be  proved  on  the  trial  of  an  indictment  for  perjury ; 
but  only  to  the  proof  of  the  falsity  of  the  matter  upon  which  the 
perjury  is  assigned.  Thus,  the  holding  of  the  court,  the  pro- 
ceedings in  it,  the  administering  the  oath,  and  even  the  evidence 
given  by  the  defendant,  may  all  be  proved  by  one  witness,  (z) 

The  prisoner  was  indicted  for  having  falsely  sworn  that  one 
Prosser  never  was  out  of  his  sight  between  the  hours  of  7  A.  M. 
and  10  A.M.  on  a  certain  day,  and  two  witnesses  proved  that  they 
saw  Prosser  at  8  J  A.  M.  on  that  day  near  Lane's  Fallow,  but 
could  riot  tell  whether  the  prisoner  was  in  sight  of  Prosser  or  not, 
as  the  fences  were  high.  Another  witness  proved  that  at  9  A.M. 
the  same  morning  he  saw  the  prisoner  alone  and  on  foot  at  a  place 
more  than  six  miles  from  Lane's  Fallow.  It  was  objected  that 
the  assignment  of  perjury  was  not  proved  by  two  witnesses. 
Patteson,  J.,  'It  is  necessary  to  have  two  witnesses  to  prove  an 
assignment  of  perjury ;  but  there  need  not  be  two  witnesses  to 
prove  every  fact  necessary  to  make  out  an  assignment  of  perjury. 
If  the  false  swearing  be  that  two  persons  were  together  at  a 
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(/)  Rex  v.  Mudie,  1  M.  &  Hob.  128. 
The  defendant  was  acquitted  on  another 
ground;  see  the  same  case,  post,  p.  109. 

(</)  Reg.  v.  Parker,  Stafford  Sum  Ass. 


1842.  MSS.  C.  S.  G.  and  C.  &  M.  639. 
(/t)  3  Stark.  Evid.  859. 
(i)  See  2  Hawk.  P.  C.  c.  46,  s.  10. 
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certain  time,  and  the  assignment  of  perjury  that  they  were  not 
together  at  that  time,  evidence  by  one  witness  that  at  the  time 
named  the  one  was  at  London,  and  by  another  witness  that 
the  other  was  at  York,  would  be  sufficient  proof  of  the  assignment 
of  perjury.'  (j) 

It  is  almost  unnecessary  to  remark  that  where  a  statement 
made  by  a  prisoner  is  in  the  nature  of  an  admission  that  a  previous 
statement  on  oath  is  false,  it  is  to  be  dealt  with  as  a  confession, 
and  not  as  falling  within  the  cases  which  have  just  been  no- 
ticed, (k) 

Where  on  an  indictment  for  perjury  committed,  on  a  trial 
before  a  Queen's  counsel  at  the  assizes,  his  notes  of  the  evidence, 
proved  to  be  in  his  handwriting,  were  tendered  in  evidence ; 
Talfourd,  J.,  held  that  they  were  inadmissible.  A  judge's  notes 
stood  in  no  other  position  than  anybody  else's  notes.  They  could 
only  be  used  in  evidence  to  refresh  the  memory  of  the  party 
taking  them.  (/) 

The  incompetency  of  witnesses  on  the  ground  of  interest  is  re- 
moved by  the  6  &  7  Viet.  c.  85,  14  &  15  Viet.  c.  99,  and  16  &  17 
Viet.  c.  83,  and  therefore  the  decisions  on  that  subject  are 
omitted. 

If  several  persons  are  separately  indicted  for  perjury  in  swear- 
ing to  the  same  fact,  either  of  them,  before  conviction,  may  be  a 
witness  on  the  trial  of  the  other,  (m) 

Where  a  bill  of  indictment  was  preferred  against  the  defendant 
for  perjury,  alleged  to  have  been  committed  on  a  trial  at  the 
Quarter  Sessions,  and  it  was  proposed  to  examine  one  of  the  grand 
jury,  who  had  acted  as  chairman  of  the  Quarter  Sessions  at  the 
trial  at  which  the  alleged  perjury  was  committed,  but  that  gentle- 
man expressed  a  desire  not  to  be  examined  as  a  witness,  and  the 
grand  jury  wished  to  know  whether  they  ought  to  examine  him 
or  not ;  Patteson,  J.,  held  that  they  ought  not  to  examine  him. 
He  was  the  president  of  a  Court  of  Record,  and  it  would  be  dan- 
gerous to  allow  such  an  examination,  as  the  judges  of  England 
might  be  called  upon  to  state  what  occurred  before  them  in 
court.  (?z) 

In  a  case  of  perjury  where  the  statements  of  the  prisoner  had 
not  been  taken  down  and  were  proved  from  memory,  some  ob- 


0')  Reg.  v.  Roberts,  2  C.  &  K.  607. 

(k)  See  Reg.  v.  Hook,  D.  &  B.  606, 
per  Byles,  J. 

(/)  Reg.  v.  Child,  5  CoxC.  C.  197. 

(m)  2  Hale,  P.  C.  280.' 

(w)  Reg.  v.  Gazard,  8  C.  &  P.  595.  In 
Rex  v.  Jones,  6  C.  &  P.  137,  on  an  in- 
dictment for  perjury  the  chairman  of  the 
Worcestershire  Quarter  Sessions  proved 
what  a  witness  swore  on  a  trial  before 
him  at  the  Quarter  Sessions.  In  Reg.  v. 
Gazard,  the  chairman  was  required  as  a 
witness  for  the  same  purpose,  and,  not 
being  examined,  the  bill  was  ignored.  Mr. 
Starkie,  after  citing  this  case,  adds  a 
gucere,  without  stating  any  reason  for  so 
doing.  3  Stark.  Evid.  861.  It  may, 
however,  have  struck  him  that  no  suffi- 
cient reason  could  be  assigned  for  the  de- 
cision. It  would,  no  doubt,  be  extremely 


inconvenient  if  the  judges  were  called 
upon  to  give  evidence  as  to  what  occurred 
before  them  in  court,  but  the  inconve- 
nience in  the  case  of  chairmen  of  Quarter 
Sessions  is  comparatively  slight,  espe- 
cially as  they  are  usually  present  at  the 
Assizes,  and  the  evidence  must  be  given 
in  the  county  where  they  are  chairmen. 
Assuming,  however,  that  the  inconve- 
niences in  their  case  were  considerable,  it 
seems  worthy  of  further  consideration 
how  far  that  can  prevent  their  liability 
to  be  called  as  witnesses.  The  general 
rule  undoubtedly  is,  that  every  person  is 
liable  to  be  compelled  to  give  evidence  in 
a  criminal  case,  and  it  may  be  dangerous 
to  introduce  exceptions  which  may  pre- 
vent persons  from  giving  evidence  either 
for  the  crown  or  for  the  defendant. 
C.  S.  G. 
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servations  being  made  as  to  the  judge  of  the  county  court  who 
had  tried  the  case  not  being  called  to  prove  his  notes,  though  he 
was  willing  to  appear;  Byles,  J.,  said  that  the  judges  of  the 
superior  courts  ought  not  of  course  to  be  called  upon  to  produce 
their  notes.  If  he  were  subposnaed  for  such  a  purpose  he  should 
certainly  refuse  to  appear.  But  the  same  objection  was  not 
applicable  to  the  judges  of  inferior  courts  :  he  saw  no  reason  why 
they  should  not  be  called,  especially  where,  as  in  this  case,  the 
judge  was  willing  to  appear.  (0) 

On  an  indictment  for  perjury  committed  by  a  plaintiff  in  a  Advocate  in  a 
cause  in  a  county  court,  the  advocate  and  attorney  for  the  de-  county  court' 
fendant  in  that  cause  is  competent  to  prove,  from  his  notes  as 
taken  at  the  time,  the  evidence  that  was  given  by  the  plaintiff  on 
that  occasion.  (/?) 

It  has  been  holden,  that  if  a  count  in  an  indictment  for  perjury  [657] 
undertake  to  set  out  continuously  the  substance  and  effect  of  what  Proof  of  the 
the  defendant  swore  when  examined  as  a  witness,  it  is  necessary,  havln/sworn 
in  support  of  this  count,  to  prove  that  in  substance  and  effect  he  in  substance 
swore  the  whole  of  that  which  is  thus  set  out  as  his  evidence,  <™d  effect. 
although  the  count  contains  several  distinct  assignments  of  perjury. 
It  was  urged  in  support  of  the  prosecution  that  reddendo  singula 
singulis,  the  defendant  was  charged  with  swearing  separately  in 
answer  to  all  the  questions  that  were  mentioned.  But  Lord  Ellen- 
borough,  C.  J.,  said,  '  Suppose  you  had  undertaken  to  set  out  the 
tenor  of  what  the  defendant  swore,  and  it  should  appear  by  the 
evidence  that  he  had  not  sworn  a  material  part  of  that  which  was 
set  out,  would  not  this  have  been  fatal  ?  Having  taken  upon  you  to 
state  the  substance  and  effect  of  what  he  swore,  you  are  not  bound 
down  to  precise  words  ;  but  must  you  not  prove  that  he  swore  in 
substance  and  effect  the  whole  that  you  have  stated  ?  You  aver 
that  part  of  the  defendant's  evidence  concerning  the  assurance 
given  by  Lord  Headley  to  be  material,  and  you  have  not  proved 
that  he  swore  to  any  such  assurance.  Did  you  ever  know  the 
rule  of  reddendo  singula  singulis  applied  to  a  misrecital  ?  Is  there 
any  authority  to  show  that  under  secundum  substantium  you  are 
not  bound  to  prove  the  substance  of  what  you  state,  as  under 
secundum  tenorem  you  are  bound  to  prove  the  tenor  ?  To  hold 
otherwise  would  be  to  introduce  a  most  dangerous  latitude  into 
criminal  proceedings.  I  am  decidedly  of  opinion  that  you  have 
failed  in  the  proof  of  a  substantial  allegation.  It  is  essential  to 
the  security  of  innocence,  that  words  set  out  in  the  record  should 
be  either  literally  or  substantially  proved.  A  person  giving  his 
assurance  generally,  and  giving  his  assurance  for  the  performance 
of  a  particular  stipulation,  are  allowed  to  be  entirely  different.  If 
a  man  swears  falsely  to  several  material  questions,  these  may  be 
included  in  distinct  counts.' 


(o)  Reg.  v.  Harvey,  8  Cox  C.  C.  99.  vide  2  Hawk.  P.  C.  c.  46,  s.  34,  35,  36. 

(;>)  Reg.  v.  Morgan,  6  Cox  C.  C.  107,  Compagnon  v.  Martin,  2  Bl.  Rep.  790.' 

Martin,  B.  The  count  upon  which  the  question  in 

(q)  Rex  v.  Leefe,  2  Campb.  134.  The  this  case  turned,  alleged  that  a  committee 

learned  reporter  says,  '  I  find  no  decision  was  appointed  and  met  to  try  the  merits 

or  dictum  in  the  books  as  to  the  evidence  of  a  petition  complaining  of  an  undue 

of  the  words  sworn  which  is  necessary  to  election,  that  certain  questions  were  ma- 

support  an  indictment  for  perjury.  For  terial,  and  that  the  defendant  swore 

the  general  principles  upon  this  subject,  '  touching  the  said  material  questions,  and 
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It  appears  to  have  been  ruled,  that  upon  an  indictment  for  per- 
jury committed  at  the  trial  of  a  cause,  the  prosecutor  must  prove 
the  whole  of  the  defendant's  testimony,  (r)  unless  the  perjury  be 
assigned  upon  a  point  which  first  arose  upon  the  defendant's 
cross- examination,  in  which  case  proof  of  the  whole  cross-exami- 
nation has  been  ruled  to  be  sufficient,  (s)  And  the  ground 
upon  which  proof  of  the  ivhole  of  the  examination  or  cross- 
examination  was  ruled  to  be  necessary  in  these  cases  appears  to 
have  been,  that  possibly  the  defendant  might  have  corrected  in 
some  part  of  such  examinations  any  mistake  he  had  made  in  other 
parts.  But  it  is  observed,  that  this  doctrine  of  compelling  the 
prosecutor  to  prove  more  than  a  primd  facie  case  is  an  anomaly 
in  the  criminal  law ;  that  in  general  the  party  indicting  is  not 
bound  to  anticipate  matters  of  defence,  which  it  lies  on  the  pri- 
soner to  bring  forward  ;  and  that  it  does  not  seem  that,  in  this 
case,  the  party  indicted  would  sustain  hardship  in  being  com- 
pelled to  show  that  he  had  corrected  the  part  of  his  evidence 
assigned,  (f)  And  it  is  said  by  another  learned  writer,  that  at 
most  the  rule  seems  to  amount  to  this,  that  all  the  evidence  given 
by  the  defendant,  in  reference  to  the  particular  fact  on  which  per- 
jury is  assigned,  ought  to  be  proved,  (u)  And  the  rule  hardly 
seems  to  be  necessary  for  the  protection  of  the  defendant,  as  it 
will  be  open  to  him  to  cross-examine  the  witness  by  whom  his 
statements  upon  oath  are  proved,  whether  he  did  not  in  some 
other  parts  of  his  evidence  correct  or  explain  those  statements 
upon  which  the  prosecution  is  founded,  and  unless  the  witness  can 
positively  deny  any  such  correction  or  explanation,  or  if  he  admits 
that  they  may  have  occurred,  the  proof  would  probably  be  deemed 
insufficient  for  a  conviction.  And  it  will  of  course  be  open  to  the 


the  merits  of  the  said  petition,'  in  sub- 
stance and  effect  as  follows, — that  he,  by 
the  directions  of  J.  L.,  waited  upon  Lord 
H.  and  proposed  to  the  said  Lord  H.  that 
the  said  J.  L.  would  decline  upon  the 
expenses  being  paid  him,  including  the 
previous  expenses  of  the  day  before  ;  that 
Lord  H.  agreed  that  the  said  expenses 
should  be  paid,  including  the  expenses 
that  had  been  incurred  at  different  inns 
in  the  town  ;  that  J.  L.'s  voters  were  to 
be  applied  to  in  consequence  of  that  ar- 
rangement for  the  purpose  of  voting  for 
the  said  Lord  H.,  and  that  the  defendant 
enumerated  the  expenses ;  that  the  de- 
fendant upon  his  return  to  the  commit- 
tee of  the  said  J.  L.  communicated  to 
them  what  had  so  passed  between  the 
said  Lord  H.  and  him ;  and  that  the 
said  committee  dispersed  to  carry  the 
said  agreement  into  effect ;  and  that  the 
said  J.  L.  asked  the  defendant  if  the  ex- 
penses were  secured ;  and  that  the  de- 
fendant told  the  said  J.  L.  his  lordship 
had  given  his  assurance  that  it  should  be 
so.  The  assignments  of  perjury  nega- 
tived each  of  these  statements,  and  it 
was  proved  that  every  thing  alleged  was 
sworn,  except  the  last  words  '  that  it 
should  be  so.'  The  decision  in  this  case 
seems  questionable.  As  it  is  clearly  set- 
tled that  a  defendant  may  be  convicted 
of  any  one  distinct  assignment  of  per- 
jury, though  acquitted  of  all  the  rcstj  see 


post, p.  105, note  (6);  there  seems  no  rea- 
son why  proof  of  having  sworn  the  mat- 
ter negatived  by  one  assignment  should 
not  be  sufficient.  In  the  case  of  obtain- 
ing goods  by  false  pretences,  it  is  clearly 
settled  that  proof  of  any  one  false  pretence, 
and  that  the  goods  were  obtained  by  that 
pretence,  is  sufficient,  ante,  vol.2,  p.  680; 
and  that  is  a  stronger  case,  because  there 
the  indictment  in  effect  avers  that  all  the 
pretences  operated  towards  the  obtaining 
the  goods.  In  perjury  each  assignment 
of  perjury  is  separate  and  distinct,  and 
the  court  will  give  judgment  upon  one, 
although  all  the  others  are  bad  in  point 
of  law.  Keg.  v.  Rhodes,  2  Lord  Kavm. 
886.  C.  S.  G. 

(r)  Kex  v.  Jones,  Peake,  N.  P.  C.  37, 
Lord  Kenyon,  C.  J. 

0)  Eex  v.'JDowlin,  Peake,  N.  P.  C.  1 70, 
Lord  Kenyon,  C.  J. 

(0  2  Chit,  Crim.  L.  312,  referring  to 
1  Sid.  418,  Rex  v.  Carr. 

(w)  3  Stark.  Evid.  858.  And  the  author 
further  observes,  that  the  rule  even  to  this 
effect  appears  to  be  a  doubtful  one  ;  for 
when  it  has  once  been  proved  that  par- 
ticular facts,  positively  and  deliberately 
sworn  to  by  the  defendant  in  any  part  of 
his  evidence,  were  falsely  sworn  to,  it 
seems  in  principle  to  be  incumbent  on 
him  to  prove,  if  he  can,  that  in  other 
parts  of  his  testimony  he  explained  or 
qualified  that  which  he  had  so  sworn. 
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defendant  to  prove  that  any  corrections  or  explanations  were  given 
by  him  in  other  parts  of  his  evidence,  (v )  And  it  has  since  been 
held,  upon  a  case  reserved,  that  on  an  indictment  for  perjury  com- 
mitted on  the  trial  of  a  cause,  it  is  sufficient  to  go  to  the  jury,  if  a 
witness  states  from  recollection  the  evidence  that  the  defendant 
gave,  though  he  did  not  take  it  down  in  writing,  and  cannot  say 
with  certainty  that  it  was  all  the  evidence  the  defendant  gave,  if 
he  can  say  with  certainty  that  it  was  all  he  gave  on  that  point,  and 
that  he  said  nothing  to  qualify  it.  (w) 

Where  a  prisoner  is  indicted  for  perjury  in  evidence  given  on 
the  trial  of  a  cause,  it  is  only  necessary  for  the  prosecution  to  prove 
so  much  of  that  evidence  as  is  relevant  to  the  matter  in  issue  on 
the  trial  for  perjury  ;  but  if  the  prosecution  prove  the  whole  of  his 
evidence,  and  it  refers  to  any  deed  or  other  document,  which  is  so 
mixed  up  with  it,  that  it  is  necessary  to  be  read  in  order  to  make 
the  evidence  intelligible,  the  prisoner  is  entitled  to  have  it  put  in 
and  read  for  that  purpose ;  but  he  is  not  entitled  to  require  it 
to  be  regularly  proved  by  calling  the  attesting  witness  or  the 
like,  (x) 

It  is  sufficient  to  support  the  averment  that  the  party  adminis- 
tering the  oath  had  competent  authority  for  that  purpose,  to  show 
in  the  first  instance  that  he  acted  as  a  person  having  such  au- 
thority. Thus,  upon  an  indictment  for  perjury  before  a  surrogate 
in  the  Ecclesiastical  Court,  it  was  ruled,  that  the  fact  of  the  per- 
son who  administered  the  oath  having  acted  as  a  surrogate,  was 
sufficient  primd  facie  evidence  of  his  having  been  duly  appointed, 
and  having  authority  to  administer  it.  And  Lord  Ellenborough, 
C.  J.,  said,  *  I  think  the  fact  of  Dr.  Parson  having  acted  as  surro- 
gate is  sufficient  primd  facie  evidence  that  he  was  duly  appointed 
and  had  competent  authority  to  administer  the  oath.  I  cannot 
for  this  purpose  make  any  distinction  between  the  Ecclesiastical 
Courts  and  other  jurisdictions.  It  is  a  general  presumption  of 
law,  that  a  person  acting  in  a  public  capacity  is  duly  authorized  so 
to  do.'  (y)  But  it  was  holden,  in  the  same  case,  that  upon  its  ap- 
pearing that  the  surrogate  was  appointed  contrary  to  the  canon 
(which  requires  that  no  judicial  act  shall  be  speeded  by  any  ec- 
clesiastical judge,  unless  in  the  presence  of  the  registrar  or  his 
deputy,  or  other  persons  by  law  allowed  in  that  behalf),  his  ap- 
pointment was  a  nullity,  and  the  averment  that  he  had  authority 
to  administer  the  oath  was  negatived,  (z)  So  where  perjury  was 
assigned  upon  an  affidavit  sworn  before  Chell,  a  commissioner, 
&c.,  and  it  was  proved  that  Chell  acted  as  a  special  commissioner 
for  taking  the  affidavits  of  parties  in  prison,  or  unable  from  sick- 
ness to  attend  before  a  judge ;  Patteson,  J.,  held  that  this  was 
sufficient  evidence  that  Chell  was  a  commissioner,  and  that  it  was 

and  none  of  them  professed  to  state  the 
whole  of  the  evidence  given.  And  this 
course  has  been  followed  in  subsequent 
cases.  Reg.  v.  Meek,  reported,  9  C.  &  P. 
513,  as  to  another  point.  Reg.  v.  Ann 
Bird,  Gloucester  Spr.  Ass.  1842,  Cress- 
well,  J. 

(#)  Reg.  v.  Smith,  1  F.  &  F.  98,  Erie,  J. 

(y)  Rex  v.  Verelst,  3  Campb.  432.  Rex 
v.  Creswell,  2  Chit.  Cr.  L.  312.  S.  P.  per 
Lord  Ellenborough,  C.  J. 

(z)  Rex  v.  Verelst,  supra. 


(y)  Rex  v.  Carr,  1  Sid.  418. 

(w)  Rex  v.  Rowley,  R.  &  M.  C.  C.  R. 
Ill,  and  R.  &  M.  N.  P.  R.  299,  where 
Littledale,  J.,  is  reported  to  have  said, 
*  I  take  the  true  rule  to  be  this,  that  all 
the  evidence  referable  to  the  fact  on 
which  the  perjury  is  assigned  must  be 
proved.'  In  Rex  v.  Munton,  3  C.  &  P.  498, 
three  witnesses  stated  what  the  defendant 
had  said  on  the  trial  of  an  indictment  for 
an  assault,  arid  the  defendant  was  con- 
victed, although  none  of  the  witnesses 
took  down  the  evidence  as  it  was  given, 
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not  necessary  to  prove  the  commission  under  which  the  affidavit 
was  taken,  upon  the  general  principle  that  a  person  acting  as  a 
public  officer  must  be  taken  to  have  authority  as  such,  and  that  a 
commissioner  for  taking  affidavits  came  within  that  principle.  («) 
So  where  an  affidavit  was  alleged  to  have  been  sworn  before 
K.  G.  Whatley,  a  commissioner,  f  then  and  there  being  duly  autho- 
rized and  empowered  to  take  affidavits  in  the  said  county  of  G.  in 
or  concerning  any  cause  depending  in  Her  Majesty's  Court  of 
Exchequer,'  and  it  was  proved  that  Whatley  had  acted  as  a  com- 
missioner for  taking  affidavits  in  the  Court  of  Exchequer  for  ten 
years;  but  had  never  seen  his  commission.  He  had,  however, 
directed  it  to  be  applied  for  ten  years  before  through  his  agent, 
and  had  been  told  by  him  that  it  had  been  granted ;  it  was  held 
that  Whatley's  acting  as  a  commissioner  was  primd  facie  evidence 
that  he  was  so.  (b) 

Where  in  order  to  prove  an  allegation  in  an  indictment  for  per- 
jury that  a  county  court  was  duly  constituted  under  the  9  &  10 
Viet.  c.  95,  a  Gazette  was  put  in,  but  it  turned  out  to  be  a  wrong 
one ;  Maule,  J.,  held  that  proof  that  the  judge  acted  in  the 
capacity  of  a  judge  of  the  court,  in  pursuance  of  and  under  the 
County  Courts  Act,  would  suffice,  (c) 

It  has  recently  been  held  that  an  indictment  for  perjury  in  an 
affidavit  sworn  in  the  Insolvent  Debtors  Court  by  an  insolvent, 
respecting  the  state  of  his  property  and  expenditure,  for  the  pur- 
pose of  obtaining  an  extended  time  to  petition  under  the  7  Geo.  4, 
c.  57,  s.  10,  cannot  be  supported,  without  proving  that  the  court 
by  its  practice  required  such  an  affidavit :  and  it  was  also  held 
that  such  proof  was  not  given  by  an  officer  of  the  court  producing 
printed  rules,  purporting  to  be  rules  of  the  court,  which  he  had 
obtained  from  the  clerk  of  the  rules,  and  was  in  the  habit  of  de- 
livering out  as  the  rules  of  the  court,  but  which  were  not  other- 
wise shown  to  be  sanctioned  by  the  court ;  the  officer  professing 
to  have  no  knowledge  of  the  practice  except  from  such  printed 
rules,  (c?) 

Upon  an  indictment  for  perjury  committed  before  Mr.  Dudley, 
an  arbitrator,  it  appeared  that  an  action  was  referred  to  the  arbi- 
trator, by  an  order  of  Lord  Tenterden,  which  ordered  that  the  wit- 
nesses should  be  sworn  before  a  judge  or  f  before  a  commissioner 
duly  authorized.9  Mr.  Dudley  was  a  commissioner  for  taking 
affidavits  in  the  Court  of  King's  Bench,  and  he,  under  this  order, 
swore  the  present  defendant  as  a  witness  before  himself,  and 
signed  a  jurat  stating  that  she  had  been  so  sworn ;  and  he  then 
examined  her  viva  voce.  It  was  objected  that  Mr.  Dudley  had  no 
authority  to  administer  an  oath  for  any  viva  voce  examination. 
Gaselee,  J.,  (  By  the  29  Car.  2,  c.  5,  the  courts  are  empowered 
to  appoint  commissioners  for  taking  affidavits ;  and  if  this  order 
had  empowered  a  commissioner  for  taking  affidavits  to  administer 
this  oath,  I  would  have  reserved  the  point,  because,  whether  the 

(a)  Rex  v.  Howard,  1  M.  &  Rob.  187. 

(6)  Reg.  v.  Newton,  1  C.  &  K.  469. 
Atcherley,  Serjt.,  after  consulting  Tin- 
dal,  C.  J.  The  defendant  had  requested 
Whatley  to  act  as  commissioner  in  taking 
this  particular  affidavit. 

(c)  Reg.  v.  Ward,  3  Cox  C.  C.  279. 


(rf)  Rex  v.  Koops,  6  Ad.  &  E.  198, 
1  N.  &  P.  828.  It  was  also  contended 
for  the  defendant  that  the  Insolvent  Court 
had  no  power  to  make  the  rule,  and  that 
the  offence  was  at  any  rate  not  perjury  ; 
but  no  opinion  was  expressed  upon  these 
points. 
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Court  of  King's  Bench  has  any  power  to  authorize  their  commis- 
sioners to  take  anything  but  affidavits,  is  a  question  that  I  should 
have  left  them  to  decide.  However,  on  this  order  that  question 
does  not  arise,  for  the  order  only  allows  the  witnesses  to  be  sworn 
before  a  commissioner  duly  authorized.  Now,  as  Mr.  Dudley  was 
never  authorized  to  administer  an  oath  for  a  viva  voce  examination, 
I  am  of  opinion  that  the  defendant  must  be  acquitted.'  (e) 

The  taking  the  oath  must  be  proved  as  it  is  alleged.  There-  The  oath  must 
fore,  if  it  be  averred  that  the  defendant  was  sworn  upon  the  Holy  be  Proyed  as 
Gospels,  &c.,  and  it  turned  out  that  he  was  sworn  in  some  other 
manner,  according  to  some  particular  custom,  and  not  upon  the 
Gospels,  the  variance  will  be  fatal.  (jT)  But  where  the  allegation 
in  an  indictment  was,  that  on  the  trial  of  an  action  the  prisoner 
6  was  duly  sworn,  and  took  his  corporal  oath  on  the  Holy  Gospel  of 
God,'  and  the  proof  was  that  the  witness  was  sworn  and  ex- 
amined ;  and  it  was  objected  that  the  particular  mode  of  swearing 
must  be  proved,  as  the  evidence  given  would  apply  to  the  oath  of 
a  Jew,  or  person  of  any  other  religion  than  the  Christian; 
Littledale,  J.,  held  the  evidence  sufficient,  as  the  ordinary  mode 
of  swearing  was  the  one  specified,  (g) 

The  recital  of  the  place  where  the  oath  is  administered  in  the  The  place 
iurat  has  always  been  considered  as  a  sufficient  proof  that  the  oath  stated  m  tne 

TIlT'lt"  1Q 

was  administered  at  the  place  named,  (h)  Where,  therefore,  per-  evidence  that 
jury  was  assigned  on  an  answer  in  chancery,  and  the  defendant's  the  defendant 
signature  to  the  answer,  and  that  of  the  Master  in  Chancery  to  the  ^ 8worn 
jurat,  were  proved,  and  that  Southampton  Buildings,  which  the  conclusive, 
jurat  recited  as  the  place  where  the  oath  was  administered,  was  in 
the  county  of  Middlesex ;  Lord  Tenterden,  C.  J.,  held  that  this 
was  sufficient  proof  that  the  oath  was  administered  in  Middle- 
sex, (z)  So  where  on  an  indictment  for  perjury  committed  in  an 
affidavit,  the  original  affidavit  was  produced ;  and  it  was  proved 
to  be  signed  (  John  Turner,'  in  the  handwriting  of  the  prisoner, 
and  the  jurat  was  '  Sworn  in  open  court  at  Westminster  Hall, 
the  10th  day  of  June,  1846,  By  the  court,'  and  it  was  proved 
that  the  words  '  By  the  court '  were  in  the  handwriting  of  one 
of  the  masters  of  the  court,  by  whom  the  jurats  of  affidavits 
are  signed  when  the  affidavits  are  sworn  in  court;  it  was 
objected  that  it  should  be  shown  that  the  master  was  in  court 
when  the  prisoner  was  sworn  before  him.  Erie,  J.,  (  We  have 
proof  of  the  handwriting  of  the  party  sworn,  and  of  the  officer, 
who  is  authorized  to  administer  the  oath ;  and  when  an  officer 
thus  authorized  writes  under  a  proper  jurat  the  words  "  By 
the  court,"  I  think  that  that  is  sufficient  evidence  that  the  affidavit 
was  sworn  before  him,  and  properly  sworn  in  court.'  (j)  But  a 
variance  as  to  the  place  of  taking  the  oath  will  not  be  material,  if 
it  be  proved  to  have  been  taken  in  the  county  where  the  defend- 
ant is  indicted.  (A)  And  upon  an  indictment  in  Middlesex,  it 

(e)  Rex  v.  Hanks,  3  C.  &  P.  419.  Spencer,  R.  &  M.  N.  P.  R  97.     1  C.  &  P. 

(/)  3  Stark.  Evid.  857.    Rexv.M'Ar-  260., 

thur,  Peake's  C.  155.  (i)  Rex  V.  Spencer,  supra. 

(g)  Rex  v.  Rowley,  R.  &  M.  N.  P.  R.  (j)  Reg.  v.  Turner,  2  C.  &  K.  732. 

299.  (/fe)  Rex  v.  Taylor,  Skin.  403. 

(/t)  Per  Lord  Tenterden,  C.  J.     Rex  v. 
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may  be  shown  that  the  oath  was  in  fact  taken  in   Middlesex, 
although  the  jurat  state  it  to  have  been  sworn  in  London.  (7) 

It  seems  that  on  an  indictment  against  a  bankrupt  for  perjury 
before  the  commissioners,  in  passing  his  last  examination,  it  is  ne- 
cessary to  give  strict  evidence  of  the  trading,  petitioning  creditor's 
debt,  and  act  of  bankruptcy,  (m)  For  where  the  authority  de- 
legated is  of  a  special  nature,  limited  to  particular  circumstances, 
it  is  essential  to  prove  their  existence,  in  order  to  show  the  au- 
thority to  administer  the  oath,  (n) 

Upon  an  indictment  for  perjury,  committed  in  an  examination 
of  a  witness  touching  the  estate  of  a  bankrupt,  it  must  be  proved 
that  there  was  a  good  petitioning  creditor's  debt.  The  indictment 
stated  that  A.  P.  carried  on  the  business  of  a  builder,  and  that  he 
was  indebted  to  W.  B.  in  the  sum  of  £100  and  upwards;  that  he 
committed  an  act  of  bankruptcy ;  that  a  fiat  issued  against  him, 
on  the  petition  of  W.  B. ;  that  the  commissioners  adjudicated 
A.  P.  to  be  a  bankrupt ;  that  in  the  prosecution  of  the  fiat  it  be- 
came material  to  inquire  into  the  estate  and  effects  of  A.  P. ;  and 
that  at  a  meeting  of  the  commissioners  the  defendant  appeared 
before  them  as  a  witness,  and  was  sworn,  &c.  It  appeared  that 
the  debt  due  to  W.  B.  was  much  less  than  £100,  but  that  there 
were  two  other  creditors,  to  each  of  whom  A.  B.  owed  more  than 
£100  ;  therefore,  under  the  6  Geo.  4,  c.  16,  s.  18,  the  Lord  Chan- 
cellor might,  on  application,  have  directed  the  substitution  of  a 
good  petitioning  creditor's  debt  for  that  of  W.  B.,  but  that  in  fact 
this  had  not  been  done.  It  was  objected  that  the  defendant  was 
entitled  to  be  acquitted,  as  the  averment  that  W.  B.  was  a  creditor 
to  the  amount  of  £]  00  was  not  only  not  proved,  but  was  dis- 
proved. The  counsel  for  the  crown  cited  Rex  v.  Raphael,  (o) 
where  Abbott,  J.,  held,  that  on  an  indictment  against  a  third 
person,  examined  before  commissioners  of  bankrupt,  their  declara- 
tion that  a  party  was  a  bankrupt  is  sufficient.  The  defendant 
having  been  convicted,  the  judges,  upon  a  case  reserved,  held  the 
conviction  wrong,  (p) 

On  an  indictment  for  perjury,  in  an  answer  in  chancery,  the 
bill  must  be  proved  in  the  usual  way ;  the  proof  of  the  defendant's 
signature,  and  that  of  the  master  before  whom  the  answer  pur- 
ports to  be  sworn,  is  evidence  of  the  defendant's  having  sworn  to 
the  truth  of  the  contents,  without  calling  the  person  who  wrote 
the  jurat ;  or  further,  proving  the  identity  of  the  defendant  as 
being  the  very  same  person  who  had  signed  the  answer,  (q)  But 


(7)  Rexv.Emdcn,  9  East,  437.  3  Stark. 
Evid.  858. 

(rn)  Rex  v.  Punshon,  3  Campb.  96. 
And  see  Rex  v.  Bullock,  1  Taunt.  71. 

(n)  3  Stark.  Evid.  854.  If  the  de- 
fendant was  not  a  bankrupt,  there  was  no 
authority  to  administer  the  oath.  But 
the  case  might  admit  of  a  different  con- 
sideration, where  the  perjury  is  assigned 
upon  the  deposition  of  a  witness  who 
comes  to  prove  the  bankruptcy  ;  far  there 
the  commissioners  have  jurisdiction  to 
inquire  into  the  fact,  though  it  should 
ultimately  turn  out  that  there  was  no 
bankruptcy.  Id.  ibid.  See  note  (p),  infra. 

(o)  Manning's  Ind.  232. 


(p)  Reg.  v.  Ewington,  2  M.  C.  C.  R. 
223.  C.  &  M.  319.  In  the  course  of 
the  argument  before  the  judges,  Lord 
Abinger,  C.  B.,  said,  '  You  cannot  dis- 
pute the  authority  of  the  commissioners 
to  take  the  preliminary  proceedings  under 
the  fiat,  to  ascertain  whether  the  party 
should  be  adjudged  bankrupt  or  not. 
They  were  authorized  to  do  that  by  the 
fiat  of  the  Lord  Chancellor  ;  but  you  say 
that  if  there  was  no  good  petitioning 
creditor's  debt,  the  commissioners  had  no 
authority  to  inquire  and  examine  wit- 
nesses as  to  the  bankrupt's  property.' 

(q)  Rex  v.  Benson,  2  Campb.  508.   Rex 
v.   Morris,  2  Burr.  1189.     1  Leach,  50. 
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unless  there  be  such  proof  of  the  defendant's  signature,  or  some 

other  sufficient  proof  to  identify  him  as  the  person  by  whom  the 

oath  was  taken,  no  return  of  commissioners,  or  of  a  master  in 

chancery,  will  be  sufficient,  (r)     In  a  case  upon  the  31  Geo.  2,  proof 

c.  10,  s.  24  (for  taking  a,  false  oath  to  obtain  administration  to  a  upon  obtain- 

seaman's  effects,  in  order  to  receive  his  wages),  it  was  holden  ne-  ing.admin's- 

cessary  .to  prove,  directly  and  positively,  that  it  was  the  prisoner  seaman's 

who  took  the  oath.     And  the  court  said  that  the  evidence  given  effects. 

was  defective,  as  there  was  a  possibility,  from  anything  that  had 

been  given  in  evidence  to  the  contrary,  that  the  prisoner  might 

have  gone  through  all  the  rest  of  the  fraud,  and  have  avoided  the       [662] 

circumstance  of  taking  the  oath,  especially  as  he  probably  knew 

that  the  taking  the  oath  was  a  capital  felony.     And  they  further 

said,  that  if  this  had  been  an  indictment  for  perjury  at  common 

law,  it  would  have  been  incumbent  on  the  prosecutor  to  have 

given  precise  and  positive  proof  that  the  prisoner  was  the  person 

who  took  the  oath ;  and  it  was  equally  incumbent  on  him  so  to  do 

upon  an  indictment  on  the  statute  in  question.  (s) 

An  indictment  for  perjury  alleged  that  the  prisoner,  '  being  a  The  state- 
trader  within  the  meaning  of  the   statutes  in  force  relating  to  ments  of  facts 

CJ  ^5  •  •  t 

bankrupts,  but  owing  debts  amounting  in  the  whole  to  less  than  ] 

r    -,    i       .  •  -I    i    p         •  11  ent  s  petition 

£300,  and  having  resided  lor  six  calendar  months  next  imme-  are  evidence 

diately  preceding  the  time  of  filing  his  petition  within,  &c.,'  did  against  him  of 
present  his  petition  to  the  Insolvent  Court  in  Portugal  Street ;  those  facts> 
and  the  only  evidence  given  in  support  of  these  allegations  was 
the  prisoner's  petition  filed  in  that  court,  which  alleged  the  very 
same  matters  as  facts  upon  the  truth  of  which,  with  others,  the 
prisoner  rested  his  application  to  the  Insolvent  Court ;  and,  on  a 
case  reserved,  it  was  held  that,  as  against  the  prisoner,  the  state- 
ments in  the  petition,  uncontradicted  by  any  conflicting  testimony, 
were  abundant  evidence  to  prove  those  allegations  in  the  indict- 
ment. (#) 

An  indictment  for  perjury  alleged  that  W.  Turner  made  his  where  the 
will  and  appointed  J.  H,  Turner,  W.  B.  Wood,  and  W.  T.  Abud  matters  in  an 
the  executors  thereof,  and  to  prove  this  averment  the  probate  of  in^.lctment  for 
the  will  was  tendered ;   it  was  objected  that,  as  the  will  applied  to  personalty 
both  to  lands  and  personalty,  the  original  will  must  be  produced  only  and'  the 
and  proved.     Erie,  J., '  A  will  may  in  law  have  two  operations—  -  JJj? gators* 
the  one,  as  to  realty,  respecting  which  the  Ecclesiastical  Courts  the  probate  is 
have  no  jurisdiction ;  the  other,  as  to  personalty  and  executors,  the  proper 

in  which  the  Ecclesiastical   Courts  have   sole  jurisdiction,  and  Proo^that  the 

,      .  i        "   •  i  *«i  •         testator  made 

therefore,  with  respect  to  the  latter,  the  evidence  of  the  attesting  a  will. 

witness  is  not  necessary  here.  If  all  the  matters  in  this  indict- 
ment relate  to  personalty  and  executors,  the  probate  is  the  proper 
proof ;  but  if  there  is  any  question  here  raised  as  to  whether  the 
testator  devised  lands,  the  original  will  must  be  produced,  and  one 
of  the  attesting  witnesses  called.  But  if  it  is  only  to  be  shown 
that  the  deceased  made  a  will,  and  left  certain  persons  executors 

The  reason  why  the  Court  of  Chancery  ner,  2  C.  &  K.  732. 

made  a  general  order  that  all  defendants  (r)  Id.  ibid. 

should  sign  their  answers  was  with  a  view  (s)  Brady's  case,  1  Leach,  327. 

to  the  more  easy  proof  of  perjury  in  an-  (£)  Reg.  v.  Westley,  Bell  C.  C.  193. 

«wers.     2  Burr.  1189.     See  Reg.  v.  Tur- 
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of  it,  I  shall  hold  the  production  of  the  probate  to  be  the  proper 
proof.' (M) 

On  an  indictment  for  perjury  in  a  deposition  sworn  by  the  pri- 
soner as  a  proof  of  a  debt  against  a  bankrupt,  it  appeared  that  the 
proof  was  placed  according  to  the  practice  on  a  file  of  the  pro- 
ceedings, where  it  remained  for  several  months,  and  the  prisoner, 
having  demanded  an  inspection  of  the  file,  it  was  hande<J  to  him 
by  the  usher,  and  shortly  afterwards  returned  to  the  usher,  who 
restored  it  to  the  customary  place  of  deposit  without  examination. 
It  was  afterwards  discovered  that  the  proof  had  disappeared,  and 
all  searches  for  it  had  proved  ineffectual ;  and  an  office  copy  under 
the  seal  of  the  court  was  tendered  in  evidence.  It  was  objected, 
on  the  authority  of  Taylor  on  evidence,  (v)  that  a  copy  could  not 
be  received  in  evidence  in  a  case  of  perjury ;  but  Hill,  J.,  held  that, 
on  proof  that  the  original  had  been  lost  or  destroyed,  secondary 
evidence  was  admissible,  (w) 

In  order  to  show  the  materiality  of  the  deposition  or  evidence 
of  the  defendant,  it  is  essential,  where  perjury  is  assigned  in  an 
answer  to  a  bill  in  equity,  to  produce  and  prove  the  bill,  (x)  or  if 
the  assignment  is  on  an  affidavit,  to  produce  and  prove  the  pre- 
vious proceedings,  such  as  the  rule  nisi  of  the  court,  in  answer  to 
which  the  affidavit  in  question  has  been  made,  (y) 

If  the  assignment  be  on  evidence  on  the  trial  of  a  cause,  in  ad- 
dition to  the  production  of  the  record,  the  previous  evidence  and 
state  of  the  cause  should  be  proved,  or  at  least  so  much  of  it  as 
shows  that  the  matter  sworn  was  material.  So  also  such  prefatory 
circumstances  and  innuendos  as  are  averred  upon  the  face  of  the 
indictment  for  the  same  purpose  must  be  proved,  (z) 

It  is  reported  to  have  been  held  upon  the  trial  of  an  information 
for  perjury,  alleged  to  have  been  committed  on  the  trial  of  an 
ejectment,  that  in  order  to  prove  the  perjury  a  witness  might 
prove  what  a  witness,  who  was  since  dead,  swore  on  the  trial  of 
the  ejectment,  (a)  It  has  been  observed  that  this  ruling  seems  to 
be  utterly  inconsistent  with  the  principles  now  established.  (£>) 

Some  counts  in  an  indictment  for  perjury  committed  in  an  affi- 
davit to  oppose  a  summons  to  set  aside  a  judgment  obtained  by  the 
prisoner  alleged  that  the  prisoner  ( caused  to  be  entered  up  final 
judgment  in  the  said  action; '  and  a  clerk  from  the  judgment  office 
produced  from  that  office  a  book  in  which  judgments  are  entered 
up,  and  stated  that  interlocutory  judgment  was  signed  in  the  action, 
and  that  final  judgment  was  afterwards  entered  up  ;  it  was  ob- 
jected that  the  roll  or  an  examined  copy  of  it  ought  to  have  been 
produced.  It  was  answered  that  the  (  entering  up '  of  final  judg- 
ment always  takes  place  before  there  is  any  roll  carried  in,  and 
is  the  making  of  the  entry  in  the  book  produced ;  (c)  and  Lord 
Denman,  C.  J.,  held  the  proof  sufficient,  (ef) 


(M)  Keg.  v.  Turner,  2  C.  &  K.  732. 

(v)  S.  1379,  p.  1232,  third  edit. 

(w)  Reg.  v.  Milnes,  2  F.  &  F.  10. 

(#)  3  Stark.  Evid.  859,  citing  Eex  v. 
Alford,  1  Leach,  150. 

(y)  3  Stark.  Evid.  859. 

(?)  3  Stark.  Evid.  859. 

(a)  Rex  v.  Buckworth,  T.  Raym.  1 70, 
per  Twisden,  J.,  and  Morton,  J.,  against 
Keeling,  C.  J.,  who  said  it  was  not  to  be 
allowed,  because  between  other  parties. 


(A)  3  Stark.  Evid.  861,  where  the  case 
is  erroneously  cited  as  Taylor  v.  Brown. 
The  report  does  not  show  for  what  pre- 
cise purpose  the  evidence  was  adduced  ; 
if  for  the  purpose  of  proving  what  passed 
on  the  former  trial  in  order  to  show  that 
the  matter  was  material,  qu.  whether  it 
was  not  admissible.  C.  S.  G. 

(c)  Fisher  v.  Dudding,  9  Dowl.  P.  C. 
872. 

(rf)  Reg.  v.  Gordon,  C.  &  M.  410.    The 
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If  the  perjury  was  committed  on  the  trial  of  a  cause  at  nisi  Proof  of  nisi 
prius,  the  record  ought  to  be  produced,  in  order  to  show  that  such  -Pnus  record. 
a  trial  was  had  :  but  the  production  of  the  postea  will  be  sufficient 
for  this  purpose,  (e)  And,  in  addition  to  the  production  of  the 
record,  the  previous  evidence  and  state  of  the  cause  should  be  so 
far  proved  as  to  show  that  the  matter  sworn  to  was  material :  and 
the  prefatory  circumstances  and  innuendos  averred  in  the  indict- 
ment for  the  purpose  of  showing  such  materiality  must  also  be 
proved.  The  record  will  show  what  issues  were  joined  between 
the  parties ;  but  such  proof  must  be  given  of  what  occurred  at 
the  trial  as  will  show  the  bearing  and  materiality  of  the  de- 
fendant's evidence,  (f  ) 

Where,  in  order  to  prove  an  allegation  in  an  indictment  for  Officer's  mi- 
perjury  that  a  cause  came  on  to  be  tried,  the  nisi  prius  record  was  J"1®^  ^cr 
produced,  and  it  appeared  that  no  postea  had  been  indorsed  upon  priUSt 
it,  but  there  was  a  minute,  in  the  handwriting  of  the  officer,  in- 
dorsed upon  the  jury  panel  which  was  affixed  to  it,  in  these  words, 
f  Verdict  for  plaintiff,  damages  Is.'     Lord  Tenterden,  C.  J.,  after 
consulting  ,the  other  judges  of  the  Court  of  King's  Bench,  held 
that  the  officer's  minute  was  sufficient  evidence  that  the  trial  took 
place,  (g) 

Where  an  indictment  for  perjury  alleged  that   certain   issues  Evidence  that 
came  on  to  be  tried  and  were  tried  before  the  sheriffs  of  London  ^S  be* tried!  * 
upon  the  execution  of  a  writ  of  trial,  and  the  postea  being  pro- 
duced, the  verdict  appeared  to  have  been  taken  on  one  of  two 
issues,  without  any  statement  as  to  the  event  of  the  other,  the 
Court  of  Queen's  Bench  held  that  the  allegation  was  proved  by 
the  record  and  postea  taken  together.     It  appeared  that  the  jury 
was  summoned  and  sworn  to  try  ( the  issues : '  and  if  on  one  of 
the  issues  the  jury  had  been  withdrawn,  yet  both  would  have 
come  on  for  trial  and  have  been  tried,  (h) 

An  indictment  alleged  that  a  certain  action  came  on  to  be  tried  An  averment 
in  due  form  of  law,  and  was  duly  tried  by  a  jury  of  the  county  th^  ^  Jj0}^ 
in  that  behalf  duly  sworn.     The  record  stated  that  the  jury  were  to  be  proved, 
sworn,  and  after  evidence  given  withdrew  to  consider  their  verdict,  though  the 

and  after  they  had  agreed  returned  to  the  bar  to  give  their  verdict,  Plamt'ff  was 

i          ,  '?.—,,.  n    i  o     >      T.L  nonsuited 

( whereupon  the  plamtifi  being  called,  comes  not,   &c.      It  was  when  the  ver- 

objected  that  the  trial  was  not  complete,  as  the  jury  had  not  given  diet  was  about 
any  verdict.     It  was  answered  that,  as  far  as  the  jury  were  con-  to  be  £lven- 
cerned,  the  cause  was  by  them  duly  tried.     They  were  sworn  to 
( truly  try  and  a  true  verdict  give,'  and  they  might  try  and  yet 
not  give  a  verdict;   and  the  objection  was  overruled,  (i) 

An  indictment  for  perjury  averred  that  there  was  an  action  A  notice  of 
pending  between  W.  C.  and  B.  and  the  defendant,  ^    The  writ  jHj°*£  J1^ 
was  not  produced,  but  to  show  the  existence  of  the  action,  the  at-  an  action  w'as 
torney  for  the  plaintiffs  in  *the  action  produced  a  notice  of  set-off  pending, 
entitled  in  the  cause,  which  he  had  received  from  the  attornies  for 
the  defendant  in  the  action  ;  it  was  objected  that  the  notice  of  set- 
prisoner  was  convicted,  and  no  motion          (/)  3  Stark.  Evid.  859. 
made  on  the  point,  as  there  were  other          (0)    Hex  v.  Browne,   M.  &  M.   315. 
counts  which  did  not  allege  the  entering       3  C.  &  P.  572. 

up  of  the  judgment.  (Ji)  Reg.  v.  Schlesinger,  10  Q.  B.  670. 

(e)  Hex  v.  lies,  Hard.  1 1 8.  Bull  N.  P.  (i)  Reg.  v.  Bray,  9  Cox  C.  C.  2 1 8.  The 
243.  2  Hawk.  P.  C.  c.  46,  s.  57,  3  Stark.  Recorder,  after  consulting  Bramwell,  B., 
Evid.  855.  and  Byles,  J. 
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off  was  inadmissible,  as  at  most  it  was  only  secondary  evidence ; 
and  the  objection  was  held  good.  (J) 

On  a  trial  for  perjury  at  the  Central  Criminal  Court  the  caption 
of  the  same  court  of  oyer  and  terminer  or  gaol  delivery  at  which 
the  indictment  for  perjury  is  preferred,  the  former  indictment  with 
the  indorsement  of  the  prisoner's  plea,  the  verdict,  and  sentence 
of  the  court  thereon,  together  with  the  minutes  of  the  trial,  made 
by  the  officer  of  the  court,  are  sufficient  evidence  of  the  former 
trial,  without  a  regular  record  or  any  certificate  thereof,  (k) 

An  indictment  alleged  that  there  being  a  certain  plaint  lodged 
against  the  prisoner  in  a  county  court,  the  same  came  on  to  be 
tried,  and  that  the  prisoner  was  duly  sworn,  &c.  It  was  proved  by 
the  clerk  of  the  court  that  such  a  plaint  had  been  filed,  (/)  and  it 
was  proposed  to  give  parol  evidence  of  the  proceedings  on  the 
trial ;  but  it  appearing  that  there  was  a  minute  book  wherein  were 
entered  the  plaints,  the  appearance  of  the  parties  and  the  result 
of  the  trial,  it  was  objected  that  that  book  ought  to  be  produced, 
in  order  to  prove  the  plaint  and  the  appearance  of  the  prisoner. 
That  the  evidence  of  the  prisoner  could  not  be  prove/l  by  parol 
if  it  was  taken  down  in  the  book.  And  lastly,  the  summons  must 
be  proved  in  order  to  give  the  court  jurisdiction.  Maule,  J.,  '  I 
think  the  want  of  the  proof  of  the  summons  is  answered  by  the 
fact  of  the  prisoner's  appearance,  which  may  be  proved  by  parol. 
That  is  sufficient  to  carry  the  case  on ;  but,  if  it  should  be  neces- 
sary, I  will  reserve  the  other  points;'  and  the  evidence  was 
received,  (m) 

Where  an  indictment  is  preferred  for  perjury  committed  on  the 
hearing  of  a  plaint  in  the  county  court,  the  only  proper  course  to 
prove  the  proceedings  in  that  court  is  to  produce  the  clerk's  book 
or  a  copy  having  the  seal  of  the  court,  and  purporting  to  be  signed 
and  certified  as  a  true  copy  by  the  clerk  of  the  court  under  the 
9  &  10  Yict.  c.  95,  s.  111.  (n) 

An  indictment  for  perjury  alleged  that  a  certain  suit  was  insti- 
tuted in  the  Prerogative  Court  of  Canterbury,  in  which  M.  S. 
Merry  weather  was  plaintiff,  and  J.  Turner,  J.  H.  Turner,  W.  B. 
Wood,  and  W.  T.  Abud,  defendants ;  and  in  order  to  prove  this 
allegation,  an  officer  from  the  registrar's  office  in  the  Prerogative 
Court  produced  from  the  office  an  original  allegation  put  in  on 
behalf  of  M.  S.  Merryweather,  and  the  original  allegation  put  in 
on  behalf  of  the  executors  in  answer  to  it,  and  proved  the  signa- 
tures of  two  advocates,  who  acted  as  advocates  in  the  court,  to 
each  of  the  allegations ;  and  Erie,  J.,  held  that  this  was  sufficient 
proof  of  the  suit  having  been  instituted  as  alleged.  (0) 

An  indictment  alleged  that  the  prisoner  appeared  at  a  petty 
sessions  in  pursuance  of  a  summons  requiring  him  to  answer  a 


0')  Rex  v.  Stoveld,  6  C.  &  P.  489. 
Lord  Deuman,  C.  J. 

(/t)  Keg.  v.  Newman,  2  Den.  C.  C.  390. 
The  trial  for  perjury  was  in  December, 
1851  ;  the  trial  on  which  the  perjury  was 
committed  was  at  a  session  held  on  the 
12th  of  May,  1851,  and  the  caption  was 
dated  on  that  day. 

(Z)  It  is  not  stated  how  this  was 
proved. 

O)  Reg.  v.  Ward,  3  Cox  C.  C.  279. 


It  is  not  stated  how  the  evidence  given  by 
the  prisoner  was  proved.  He  was  con- 
victed. 

(n)  Reg.  v.  Rowland,  1  F.  &  F.  72. 
Bramwell,  B.,  who  said  he  had  ruled  in 
the  same  way  previously,  and  held  that 
the  proceedings  on  hearing  the  plaint 
could  not  be  proved  by  the  assistant  clerk 
of  the  court. 

(o)  Reg.  v.  Turner,  2  C.  &  K.  732. 
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complaint  of  A.  Jones  touching  a  bastard  child  of  which  she 
'alleged  him  to  be  the  father,  and  alleged  that  he  committed 
perjury  on  the  hearing  of  that  complaint.  The  magistrate's 
clerk  produced  a  book  containing  the  minutes  made  by  him  on 
the  occasion,  headed  '  Ann  Jones  v.  Richard  Newall,  affiliation,' 
and  then  the  evidence  was  set  out.  There  was  no  other  evidence 
of  the  proceedings  before  the  justices.  It  was  objected  that  the 
summons  ought  to  have  been  produced,  or  notice  to  produce  it 
served  on  the  prisoner.  Wightman,  J.,  (  The  7  &  8  Viet.  c. 
101,  provides  that  "upon  complaint  by  the  mother,  the  justices 
shall  have  power  to  summon  the  putative  father,  and  upon  the 
appearance  of  the  person  so  summoned,  or  upon  proof  of  the 
service  of  the  summons,  to  hear  and  adjudicate  upon  the  case."  A 
summons  is,  therefore,  necessary  to  give  the  magistrates  jurisdic- 
tion; and  to  prove  that  they  had  jurisdiction  in  this  case  you 
must  prove  that  the  prisoner  was  duly  summoned,  either  by  pro- 
duction of  the  summons,  or  by  secondary  evidence  after  notice  to 
the  prisoner  to  produce  it.  The  minutes  of  examination  in  this  case 
are  no  more  than  the  minutes  of  a  shorthand  writer,  and  only 
answer  the  purpose  of  refreshing  the  memory  of  the  witness.'  (p) 

An  information  for  perjury  was  preferred  against  one  Purdue  at 
a  police  court,  and  on  that  information  a  summons  was  issued, 
upon  which  Purdue  appeared,  and  he  was  told  what  he  was 
charged  with  by  reading  the  charge  out  of  the  summons.  The 
information  was  not  read  to  Purdue.  Gurney,  E..,  '  I  think  the 
summons  must  be  produced.  It  appears  the  charge  Purdue  was 
called  upon  to  answer  was  contained  in  the  summons ;  he  may 
have  never  seen  or  heard  of  the  information ;  the  information  does 
not  seem  to  be  brought  to  his  knowledge  in  any  way.  We  must 
know  what  the  charge  was  in  order  to  see  whether  the  evidence 
given  by  the  prisoner  was  material  or  not.  The  summons  not 
being  here,  we  have  no  evidence  of  the  charge.'  (^)  So  where 
on  an  indictment  for  perjury  which  stated  that  certain  proceed- 
ings had  taken  place  before  justices  of  the  peace  upon  a  certain 
summons  (setting  it  forth),  and  that  the  prisoner  was  examined, 
&c.,  the  justices' clerk  was  not  present,  but  a  clerk  to  the  attorney 
engaged  in  the  case  proved  the  original  depositions  taken  on  the 
charge  before  the  justices ;  the  heading  of  the  depositions  showed 
what  the  charge  was,  and  they  were  signed.  It  appeared  that  a 
summons  had  been  issued,  and  a  duplicate  summons  was  pro- 
duced ;  but  this  was  not  the  one  on  which  the  charge  was  heard, 
but  a  prior  one.  Martin,  B.,  held  that  the  basis  of  the  whole  case 
was  the  charge  or  summons,  on  which  the  case  before  the  magis- 
trates had  been  heard,  and  the  indictment  necessarily  alleged  it ; 
and  there  being  no  proof  thereof,  the  case  failed,  (r) 

Where,  upon  an  indictment  for  perjury  alleged  to  have  been 

the  summons  issues),  which  gives  the 
justices  jurisdiction,  and  not  the  summons. 
The  information  or  charge  ought,  there- 
fore, to  be  alleged  and  proved  in  these 
cases;  and  quaere  whether  a  deposition, 
signed  by  the  party  making  it,  which  re- 
cites the  charge,  is  not  sufficient  evidence 
thereof  as  against  him?  See  Reg.  v.  West- 
ley,  ante,  p,  93, 
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(p)  Keg.  v.  No  wall,  6  Cox  C.  C.  21, 
A.  D.  1852.  Three  duplicate  orders  had 
been  made,  but  none  of  them  was  pro- 
duced, or  notice  to  produce  any  of  them 
given.  See  the  subsequent  cases  of  Keg. 
v.  Berry,  ante,  p.  9,  and  Reg.  v.  Simmons, 
ante,  p.  10. 

(<?)  Reg.  v.  Whybrow,  8  Cox  C.  C.  438. 

(r)  Reg,  v.  Hurrell,  3  F.  &  F.  271.  It 
is  the  information  or  charge  (upon  which 
VOL.  III. 
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committed  on  the  trial  of  an  appeal  against  an  order  of  removal, 
the  sessions  book  was  produced  by  the  clerk  of  the  peace  in  order 
to  prove  the  trial  of  the  appeal,  and  the  clerk  of  the  peace  stated 
that  he  would,  if  applied  to,  have  drawn  up  a  record  of  the  trial 
of  the  appeal  on  parchment ;  it  was  held  that  the  sessions  book 
was  not  sufficient  evidence  of  the  trial  of  the  appeal,  (s)  But  it 
has  since  been  held  that  the  sessions  book  containing  the  orders 
and  other  proceedings  of  the  court  made  up  and  recorded  after 
each  sessions,  with  an  entry  containing  the  style  and  the  date  of 
the  sessions,  and  the  name  of  the  justices  in  the  usual  form  of  a 
caption,  no  other  record  being  kept,  is  good  evidence  of  the  trial  of 
an  appeal  against  an  order  of  removal,  (f) 

Where  perjury  was  assigned  on  the  answer  to  a  bill  in  chancery 
as  it  originally  stood,  which  bill  had  afterwards  been  'amended, 
and  the  bill  was  produced  by  a  clerk  from  the  six  clerks'  office, 
who  stated  that  it  was  an  amended  bill,  but  that  it  was  the  original 
record  which  was  filed  in  the  six  clerks'  office  in  the  first  instance, 
but  altered  by  the  amendments,  which  were  made  by  altering  the 
original  record,  and  that  these  alterations  were  all  made  by  a  clerk 
in  the  six  clerks'  office,  whose  handwriting  he  knew,  and  that  that 
person  wrote  the  word  6  amendment '  against  each  alteration ;  but 
none  of  the  alterations  related  to  the  particular  parts  of  the  answer 
upon  which  the  perjury  was  assigned.  It  was  contended  that 
this  was  not  sufficient  evidence  of  what  the  bill  was  before  the  al- 
terations, and  that  the  person  who  made  the  alterations  ought  to 
be  called.  But  Lord  Tenterden,  C.  J.,  was  of  opinion  that  the 
amendments  were  sufficiently  proved,  and  also  thought  them  not 
material  to  the  case,  (u) 

In  order  to  prove  a  bill  in  chancery  by  an  office  copy,  such 
copy  must  be  a  correct  copy  of  the  words  in  the  bill,  and  if  it  con- 
tain abbreviations  of  words  which  are  written  at  length  in  the  bill, 
it  is  insufficient.  Upon  an  indictment  for  perjury,  in  order  to 
prove  a  suit  in  chancery,  an  office  copy  of  the  bill  was  produced, 
which  contained  many  abbreviations,  (v)  and  had  all  the  dates  in 
figures,  and  it  was  proved  that  in  the  original  bill  all  the  words 
were  written  at  full  length,  and  all  the  dates  expressed  by  words ; 
and  it  was  held  that  this  copy  was  not  sufficient  evidence  of  the 
bill  in  chancery,  (iv) 

It  seems  that  if  a  party  produce  an  affidavit,  purporting  to  have 
been  made  by  him  before  commissioners  in  the  country,  and  make 
use  of  it  in  a  motion  in  the  cause,  it  will  be  evidence  against  him 
that  he  made  it.  (x) 

Upon  an  indictment  for  perjury,  in  falsely  taking  the  free- 
holder's oath  at  an  election  of  a  knight  of  the  shire,  in  the  name  of 
J.  W. ;  it  appearing  by  competent  evidence  that  the  freeholder's 
oath  was  administered  to  a  person  who  polled  on  the  second  day 
of  the  election,  by  the  name  of  J.  W.,  who  swore  to  his  freehold, 
and  place  of  abode ;  and  that  there  was  no  such  person  ;  and  that 
the  defendant  voted  on  the  second  day,  and  was  no  freeholder,  and 


(*)  Rex  v.  Ward,  6  C.  &  P.  366,  Park, 
J.  A.  J. 

(0  Reg.  v.  Yeoveley,  8  A.  &  E.  806. 
(M)  Rex  v.  Laycock,  4  C.  &  P.  326. 
(v)  Such   as   '  possd  of   consible  pnl 


(w)  Reg.  v.  Christian,  MSS.  C.  S.  G. 
and  C.  &  M.  388,  Lord  Denman,  C.  J. 

(#)  Rex  v.  James,  Show.  397.  3  Stark. 
Evid.  857.  And  see  Brickell  v.  IJulse. 
7  A.  &  E.  454. 
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some  time  afterwards  boasted  that  he  had  done  the  trick,  and  was 
not  paid  enough  for  the  job,  and  was  afraid  that  he  should  be 
pulled  for  his  bad  vote  ;  and  it  not  appearing  that  more  than  one 
false  vote  was  given  on  the  second  day's  poll,  or  that  the  defend- 
ant voted  in  his  own  name,  or  any  other  than  the  name  of  J.  W.  ; 
it  was  holden  that  there  was  sufficient  evidence  for  the  jury  to 
presume  that  the  defendant  voted  in  the  name  of  J.  W.,  and  con- 
sequently to  find  him  guilty  of  the  charge  as  alleged  in  the  indict- 
ment. (y) 

Where,  upon  an  indictment  for  perjury  committed  upon  a  trial, 
the  supposed  perjury  arose  upon  evidence  given  in  reply  to  the 
testimony  of  one  of  the  defendants  on  the  former  trial,  who  was 
acquitted  and  examined  as  a  witness,  and  the  indictment  for  per- 
jury  did  not  state  his  acquittal,  nor  did  the  minute  of  the  verdict 
produced  show  it  ;  it  was  held,  that  although  the  evidence  of  a 
shorthand  writer,  who  stated  that  the  defendant  was  acquitted  and 
then  examined,  was  not  any  proof  of  his  acquittal,  yet  it  was  good 
proof  that  he  was  examined,  (z) 

If  perjury  is  assigned  upon  an  affidavit  made  by  a  marksman, 
either  the  jurat  must  state  that  the  affidavit  was  read  over  to  the 
defendant,  or  it  must  be  proved  that  it  was  so  read.  Upon  an  in- 
dictment  for  perjury  in  an  affidavit,  which  was  signed  with  the 
mark  of  the  defendant,  but  the  jurat  to  which  omitted  to  state 
that  it  was  read  over  to  the  defendant  ;  Littledale,  J.,  said,  (  as 
the  defendant  is  illiterate,  it  must  be  shown  that  she  understood 
the  affidavit.  In  those  cases  where  the  affidavit  is  made  by  a  per- 
son  who  can  write,  the  supposition  is  that  such  person  was  ac- 
quainted with  its  contents,  but  in  the  case  of  a  marksman  it  is  not 
so.  If  in  such  case  the  master  by  the  jurat  authenticates  the 
fact  of  its  having  been  read  over,  we  give  him  credit  ;  but  if  he 
does  not,  and  the  fact  were  so,  he  ought  to  be  called  to  prove  it.  I 
should  have  difficulty  in  allowing  the  evidence  of  any  other  person 
to  that  fact.'  And  no  evidence  being  adduced  to  show  that  the 
affidavit  was  read  over  in  the  presence  of  the  defendant,  it  was 
held  that  the  assignments  of  perjury  on  this  affidavit  could  not  be 
supported,  (a) 

It  was  held  in  the  same  case,  that  where  one  affidavit,  which 
has  a  perfect  jurat,  refers  to  another  affidavit  which  is  inadmissible 
for  want  of  proof  that  it  was  read  over  to  the  defendant,  the 
former  affidavit  cannot  be  read,  (b) 

Where  an  indictment  for  perjury,  alleged  to  have  been  com- 
mitted  in  the  Insolvent  Debtors  Court,  stated  that  the  defendant 
gave  in  his  schedule  on  oath  that  the  same  and  all  its  contents 
were  true,  and  contained  a  full,  true,  and  perfect  account  of  all  his 
just  debts,  credits,  &c.,  and  then  went  on  to  state  that  the  said 
schedule  and  its  contents  were  not  true,  and  that  certain  persons 
whose  names  were  set  out  were  debtors  to  the  defendant  at  the 
time  of  giving  in  his  schedule;  Lord  Tenterden,  C.  J.,  held  that 
the  evidence  must  be  confined  to  the  cases  specified  in  the  indict- 
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(y)  Rex  v.  Price,  alias  Wright,  6  East, 
323. 

(z}  Rex  v.  Browne,  M.  &  M.  315. 
Lord  Tenterden,  C.  J.,  after  consulting 
the  other  judges  of  the  Court  of  King's 
Bench.  See  this  case  as  to  another  point, 


ante,  p.  95. 

(a)  Rex  v.  Hailey,  R.  &  M.  N.  P.  C. 
94.     1  C.  &  P.  258. 

(b)  Rex  v.  Hailey,  1  C.  &  P.  258.  The 
report  does  not  state  in  what  manner  the 
one  affidavit  referred  to  the  other. 
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ment,  as  the  defendant  could  only  come  prepared  to  answer 
those  cases,  and  that  evidence  that  other  persons,  whose  names 
were  not  set  out  in  the  indictment,  were  also  debtors  to  the 
defendant  and  were  omitted  in  the  schedule,  was  inadmissible,  (c) 

An  indictment  for  perjury  alleged  that  the  defendant  made  an 
affidavit,  which  stated  that  the  creditors  of  the  defendant  were  all, 
with  two  exceptions  (which  were  explained)  paid  in  full ;  whereas 
the  said  creditors  were  not  all,  with  two  exceptions  only,  paid  in 
full ;  and  whereas  divers  creditors  of  the  defendant  exceeding  the 
number  of  two,  naming  several  creditors,  were  not  paid  in  full : 
and  evidence  being  tendered  of  debts  to  other  persons  than  those 
named  being  unpaid ;  it  was  objected  that  the  first  assignment 
was  bad  as  too  general,  and  that  evidence  as  to  debts  due  to  others 
than  those  named  ought  not  to  be  admitted.  Tindal,  C.  J.,  '  You 
might  have  demurred  to  this  assignment  only,  if  it  be  too  general, 
and  as  you  have  not  done  so,  I  do  not  see  how  I  can  exclude  the 
evidence.'  But  ( I  think  that  omitting  the  names  in  one  assign- 
ment of  perjury  and  inserting  them  in  the  next  is  likely  to  mislead 
the  defendant ;  as  he  would  be  very  likely  to  suppose  that  the 
debts,  mentioned  in  general  terms  in  one  assignment,  were  those 
particularised  in  the  .other ; '  whereon  the  evidence  was  not 
pressed,  (d) 

Where  an  indictment  for  perjury  alleged  that  Hallett  ex- 
hibited a  bill  in  chancery,  by  which  he  set  forth  that  he,  Bowden, 
and  Tucker  (the  defendant),  entered  into  a  verbal  agreement  to  be- 
come joint  dealers  and  co-partners  in  the  trade  or  business  of 
druggists ;  and  assigned  perjury  against  the  defendant  in  swearing 
that  he,  Hallett,  and  Bowden  did  not  become  joint  dealers  in  the 
trade  or  business  of  druggists  ;  and  it  appeared  that  Hallett  was  a 
druggist,  but  the  defendant  and  Bowden  were  drug  brokers,  and 
had  nothing  to  do  with  Hallett's  shop,  or  the  drugs  sold  there, 
but  were  continually  in  the  drug  market;  but  being  brokers  of  the 
city  of  London  they  could  not  deal  in  their  own  names,  and  it  was 
agreed  that  they  should  buy  and  sell  drugs  in  Hallett's  name,  and 
then  they  were  to  divide  the  profit  and  loss.  Abbott,  C.  J.,  held  that 
the  allegation  in  the  bill  in  chancery  could  only  apply  to  an  ordinary 
partnership,  and  not  to  such  a  transaction  as  this,  and,  consequently, 
that  the  indictment  could  not  be  supported,  (e) 

Where  an  indictment  for  perjury  alleged  that  a  bill  was  pending 
in  the  Court  of  Chancery,  and  that  it  became  material  to  ascertain 
whether  an  annuity  granted  by  G.  Hawkins  to  the  defendant,  or 
granted  to  J.  B.  Bostock,  as  trustee  for  the  defendant,  had  been 
paid  up  to  the  year  1828,  and  that  the  defendant  falsely  swore  that 
the  annuity  had  not  been  paid  up  to  1828  ;  and  in  order  to  show 
that  Bostock,  who  was  abroad,  had  paid  the  money  to  the  defend- 
ant, it  was  proved  that  Bostock  had  sent  money  to  his  banker's 
by  his  clerk]  it  was  held  that  what  the  clerk  said  about  the 
money  at  the  time  he  paid  it  into  the  banker's  was  admissible  in 
evidence,  on  the  ground  that  it  was  a  declaration  made  by  an 
agent  acting  at  the  time  within  the  scope  of  his  authority.  (f) 


(c)  Rex  v.  Mudie,  I  M.  &  Rob.  128. 
S.  C.  as  Rex  v.  Moody,  5  C.  &  P.  23. 
The  indictment  is  set  out  in  the  note  to 
the  latter  report. 


(cO  Reg.  v.  Parker,  C.  &  M.  639. 
(e)  Rex  v.  Tucker,  2  C.  &  P.  500. 
(/)  Reg.  v.  Hall,  8  C.  &  P.  358,  Lit- 
tledale,  J. 


CHAP,  i.]  Of  Perjury,  fyc. — Evidence. 

Upon  an  indictment  for  perjury  alleged  to  have  been  committed 
upon  the  hearing  of  an  information  for  sporting  without  a  game 
certificate,  in  order  to  prove  what  the  defendant  swore  before  the 
magistrate,  his  deposition  taken  in  writing  before  the  magistrate 
was  put  in,  and  it  was  held  that  evidence  was  not  admissible  of 
other  things  stated  by  the  defendant,  when  he  was  examined  as  a 
witness  before  the  magistrate,  but  which  were  not  contained  in  the 
written  deposition,  (g) 

An  indictment  alleged  that  the  prisoner  was  a  member  of  a 
benefit  society,  the  rules  of  which  were  duly  certified,  and  a  tran- 
script of  them  filed  with  the  clerk  of  the  peace,  and  that  by  a  rule 
of  the  society  it  was  provided  that  if  any  free  member  should  have 
his  property  destroyed  by  fire,  he  should  produce  a  certificate,  and 
if  the  property  was  not  insured  the  society  would  indemnify  him 
to  a  certain  amount  if  the  claim  were  authenticated  by  a  solemn 
declaration  before  a  magistrate,  and  then  charged  the  prisoner  with 
making  a  false  declaration  before  a  magistrate  contrary  to  the  5 
&  6  Will.  4,  c.  62^s.  18,  that  he  had  sustained  a  loss  by  fire.  In 
order  to  prove  the  rules  of  the  society  a  copy  of  the  rules  was 
produced,  and  the  24th  rule,  which  was  applicable  to  the  allega- 
tions in  the  indictment,  was  proved  to  have  been  examined  with 
the  transcript  at  the  clerk  of  the  peace's  office ;  but  no  other  rule 
had  been  so  examined;  and  Erskine,  J.,  held  that  all  the  rules 
ought  to  have  been  compared.  To  prove  the  rules,  either  the 
original  transcript  should  have  been  produced,  or  an  examined 
copy  of  the  whole  of  it.  It  was  then  objected  that  the  indictment 
was  not  proved.  But  Erskine,  J.,  held  that  all  the  statements  in 
the  indictment  with  reference  to  the  society  might  be  rejected  as 
surplusage,  if  there  was  enough  on  the  face  of  the  indictment  to 
show  that  an  offence  was  committed  without  any  reference  to  the 
society  or  its  rules,  which  appeared  to  be  the  case.  The  making 
of  the  declaration  was  then  proved,  and  it  referred  to  the  cer- 
tificate, which  was  put  in ;  and  Erskine,  J.,  allowed  the  persons 
whose  names  purported  to  be  signed  to  it  to  prove  that  their 
names  were  forgeries,  as  it  might  go  to  show  that  the  declaration 
was  wilfully  false,  (h) 

The  prisoner  was  indicted  for  falsely  swearing  that  the  signa- 
ture to  a  paper  was  not  his  signature.  On  a  trial  in  a  county 
court  the  paper  was  produced,  and  the  prisoner  swore  that  he 


(0)  Rex  v.  Wylde,  6  C.  &  P.  380, 
Park,  J.  A.  J.  The  correctness  of  this 
decision  seems  questionable.  In  the  case 
of  summary  convictions  there  is  no  statute 
which  requires  magistrates  to  take  down 
the  evidence  in  writing,  and  therefore 
what  a  party  says  in  an  examination  be- 
fore a  magistrate  on  such  an  occasion 
may  be  proved  by  parol,  whether  any 
person  took  it  down  or  not.  Robinson  v. 
Vaughton,  8  C.  &  P.  252,  Aldcrson,  B. 
Inasmuch,  therefore,  as  all  the  defendant 
said  might  have  been  proved  by  parol,  it 
is  difficult  to  see  how  the  deposition  being 
put  in  could  prevent  other  matters  not 
contained  in  it  from  being  proved  by 
parol.  The  distinction  between  depositions 
in  felony  and  in  summary  convictions 
was  not  noticed  in  this  case,  nor  was  any 


reference  made  to  Rex  v.  Harris,  R.  & 
M.  C.  C.  R.  338.  And  the  decision  in 
the  text  appears  at  variance  with  the  or- 
dinary practice  of  cross-examining  a 
witness  in  cases  of  felony  as  to  other 
statements  made  by  him  before  the  com- 
mitting magistrate,  after  his  deposition 
has  been  put  in  and  read.  C.  !?.  G 

(A)  Reg.  v.  Boynes,  1  C.  &  K.  65.  The 
declaration  mentioned  the  name  of  the 
society,  and  that  the  prisoner  had  'for- 
warded to  the  said  society  a  certificate  as 
required  by  the  24th  rule  of  the  said 
society.'  Qucere  whether  this  was  not 
sufficient  evidence  against  the  prisoner 
when  connected  with  the  24th  rule,  proved 
to  have  been  examined  with  the  tran- 
script, of  the  allegations  in  the  indict- 
ment ?  See  Reg,  v.  Westley,  a,nte,  p.  93, 
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never  signed  it :  the  judge  directed  him  to  write  his  name  on  a 
piece  of  paper  ;  which  he  did,  and  the  judge  compared  it  with  the 
signature  to  the  disputed  document.  Wightman,  J.,  inclined  to 
think  that  the  jury  might  look  at  and  compare  the  two  signatures. 
The  signing  of  the  name  by  the  prisoner  during  his  examination 
on  oath  formed  in  fact  part  of  the  transaction  out  of  which  the 
charge  arose ;  and  the  counsel  for  the  prisoner  not  objecting,  the 
paper  was  handed  to  the  jury,  (z)  . 

An  indictment  alleged  that  the  prisoner  falsely  swore  in  a 
county  court  that  the  words  J.  S.  were  written  by  J.  S.  at  the 
house  of  M.  P.  in  the  parish  of  St.  Mellon's,  in  the  county  of  Gr. 
The  proof  by  the  judge's  notes  was  that  the  prisoner  swore  as 
alleged,  except  that  he  did  not  describe  M.  P.'s  house  as  in  the 
parish  of  St.  Mellon's ;  but  B-olfe,  B.,  held  that  the  allegation 
might  well  be  made  out  by  showing  that  M.  P.'s  house  was  in 
that  parish.  (A) 

Upon  an  indictment  against  Moreau  for  perjury  alleged  to  have 
been  committed  in  an  affidavit  in  a  cause  wherein  Moreau  was 
plaintiff,  and  Encontre  defendant,  by  deposing  that  Encontre 
owed  him  £50,  evidence  is  not  admissible  that  the  cause  and  all 
matters  in  dispute  were,  after  the  making  of  the  affidavit,  referred 
by  consent,  and  an  award  made  that  Encontre  owed  nothing  to 
Moreau  ;  because  the  decision  of  the  arbitrator  in  respect  of  that 
fact  is  no  more  than  a  declaration  of  his  opinion,  and  there  is  no 
instance  of  such  a  declaration  of  opinion  being  received  as  evidence 
of  a  fact  against  a  party  to  be  affected  by  proof  of  it  in  any 
criminal  case.  (/) 

Where  perjury  is  assigned  upon  the  evidence  of  a  witness  ex- 
amined before  magistrates  on  the  hearing  of  an  information,  the 
conviction  is  not  admissible  in  evidence  on  the  trial  of  the  indict- 
ment for  perjury,  as  it  is  irrelevant  to  the  matter  in  issue,  (m) 

Where  a  count  alleged  perjury  to  have  been  committed  before 
magistrates  in  examining  a  charge  of  feloniously  receiving  stolen 
silks,  knowing  them  to  have  been  stolen,  and  it  appeared  that  the 
evidence  was  given  upon  the  hearing  of  an  information,  under  the 
17  Geo.  3,  c.  56,  for  having  possession  of  silks  suspected  to  have 
been  purloined  or  embezzled ;  Patteson,  J.,  held  that  the  count 
was  not  supported,  as  the  evidence  was  given  upon  the  specific 
charge  contained  in  the  information,  (w) 

Evidence  is  essential,  not  merely  to  show  that  the  defendant 
swore  falsely  in  fact,  but  also,  as  far  as  circumstances  tend  to  such 
proof,  to  show  that  he  did  so  corruptly,  wilfully,  and  against  his 
better  knowledge.  For  it  has  been  justly  and  humanely  said  that 
a  jury  ought  not  to  convict  where  it  is  probable  that  the  fact  was 
owing  rather  to  the  weakness  than  the  perverseness  of  the  party ; 
as  where  it  was  occasioned  by  surprise  or  inadvertency,  or  by  a 
mistake  of  the  true  state  of  the  question.  (0)  The  jury  may  infer 


(0  Reg.  v.  Taylor,  6  Cox  C.  C.  58. 

(A)  Reg.  v.  Withers,  4  Cox  C.  C.  17. 

(/)  Reg.  v.  Moreau,  11  Q.  B.  1028. 
The  real  objection  in  this  case  was  that 
the  finding  of  the  arbitrator  was  not  ne- 
cessarily inconsistent  with  the  fact  of  £50 
being  due ;  as  it  might  proceed  on  the 
absence  or  loss  of  the  only  evidence  that 


ever  existed  of  the  debt,  and  it  rather 
seems  that  the  prisoner  was  not  examined 
on  the  reference. 

(m)  Reg.  v.  Goodfellow,  MSS.  C.  S.  G. 
and  C.  &  M.  569.  See  Rex  v.  Dow- 
lin,  5  T.  R.  311. 

(n)  Reg.  v.  Goodfellow,  supra. 

(o)  3  Stark.  Evid.  860,  citing  1  Hawk. 


Of  Perjury,  <fyc. — Defence. 


CHAP.  I.] 

the  corrupt  motive  of  the  defendant  from  the  circumstances  of  the 
case,  (p)  and  in  order  to  show  that  the  defendant  swore  wilfully 
and  corruptly  what  was  not  true,  evidence  may  be  given  of  ex- 
pressions of  malice  used  by  the  defendant  towards  the  person 
against  whom  he  gave  the  false  evidence,  (q)  The  evidence 
appears  to  have  been  received  in  this  case  without  objection. 

The  prisoner  was  indicted  for  perjury  on  the  hearing  of  an  in- 
formation against  Blackburn  for  trespassing  in  pursuit  of  game ; 
the  occupier  of  the  land  and  two  of  his  men  swore  that  they  saw 
Blackburn  on  the  land  on  a  particular  Sunday  morning.  The 
prisoner  was  called  by  Blackburn  as  a  witness,  and  swore  that 
Blackburn  lodged  with  him,  and  that  he  never  was  absent  from 
his  lodgings  on  any  Sunday  morning  drtring  the  whole  time  that 
they  lodged  together,  which  included  the  Sunday  on  which  the 
alleged  offence  was  committed.  Pollock,  C.  B.,  was  of  opinion 
that  the  attention  of  the  prisoner  ought  to  have  been  called  to  the 
particular  day  on  which  the  transaction  took  place  as  to  which  he 
was  asked  to  speak ;  and  that  a  general  allegation,  such  as  had 
been  made  in  this  case,  including  all  Sundays  between  two  fixed 
dates,  was  not  sufficiently  precise  upon  which  to  found  an  indict- 
ment for  perjury,  and  directed  an  acquittal,  (r) 

The  defendant,  although  perjury  be  assigned  on  his  answer, 
affidavit,  or  deposition  in  writing,  may  prove  that  an  explanation 
was  afterwards  given  qualifying  or  limiting  the  first  answer.  (s) 

Thus  where  the  perjury  was  assigned  upon  an  answer  in 
chancery,  in  which  the  defendant  had  sworn  that  she  had  re- 
ceived no  money ;  the  defendant  proved  that,  upon  exceptions 
taken  to  this  answer  for  the  insufficiency  thereof,  she  had  put  in 
another  answer,  which  explained  the  generality  of  the  first 
answer,  and  stated  that  she  had  received  no  money  before  such  a 
day ;  and  it  was  held,  upon  a  trial  at  bar,  that  nothing  could  be 
assigned  as  perjury  which  was  explained  by  the  second  answer, 
because  the  second  answer  clearly  showed  that  that  which  at  first 
appeared  to  be  perjury,  was  not  perjury,  (t) 
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c.  69,  s.  2.  Rex  v.  Melling,  5  Mod.  349. 
Keg.  v.  Muscott,  10  Mod.  192.  As  where 
a  man  swore  that  he  had  seen  and  read 
a  deed,  and  on  the  trial  it  appeared  that 
he  had  read  the  counterpart  only. 

(/>)  Rex  v.  Knill,  5  B.  &  Aid.  929, 
note  (a?),  ante,  p.  81. 

(7)  Rex  v.  Munton,  3  C.  &  P.  498, 
Lord  Tenterden,  C.  J. 

(r)  Reg.  v.  Stolady,  1  F.  &  F.  518. 
This  case  is  very  unsatisfactorily  reported; 
no  date  is  given,  or  anything  more  than  is 
above  stated.  As  the  proof  of  the  offence 
was  on  '  a  particular  Sunday  morning,' 
the  prisoner,  if  present,  must  have  had  his 
attention  drawn  to  that  particular  date  ; 
and,  if  absent,  still  the  date  would  have 
been  known  to  Blackburn  from  the 
summons,  and,  as  he  called  the  prisoner 
as  his  witness,  he  no  doubt  had  com- 
municated the  day  to  him,  so  that  the 
ground  of  the  decision  really  did  not  exist. 
But  supposing  the  decision  to  be  as  re- 
ported, it  is  very  confidently  submitted 
that  it  is  erroneous.  Suppose  a  man 
called  to  prove  an  alibi  swears  that  he 


and  the  prisoner  were  in  Paris  during  all 
the  month  in  which  the  offence  was 
committed,  can  it  be  the  law  that  he  is 
not  guilty  of  perjury  because  he  is  not 
asked  as  to  the  particular  day  ?  If  a 
man  swears  that  he  was  not  absent  from 
church  on  any  Sunday  in  January,  is  not 
that  as  precise  a  swearing  as  to  each  and 
every  Sunday  as  if  he  were  asked  as  to 
each  in  succession  ?  An  information, 
which  charges  the  defendant  with  killing 
ten  deer  between  the  1st  of  July  and  the 
10th  of  September,  without  showing  the 
particular  days  on  which  they  were 
killed,  is  good.  Rex  v.  Chandler,  1  Ld. 
Raym.  581.  1  Salk.  378.  And  where,  on 
a  similar  information,  the  evidence  was 
that  the  defendant  did,  within  such  a 
time  and  such  a  time,  steal  a  deer,  so 
that  the  time  was  left  as  uncertain  in  the 
evidence  as  in  the  information,  it  was 
held  sufficient.  Reg.  v.  Simpson,  10 
Mod.  R.  248. 

00  3  Stark.  Evid.  860. 

(0  Rex  v.  Carr,  1  Sid.  418.  2  Kebl. 
576.  3  Stark.  Evid.  860.  The  reporter 


Swearing  as  to 
the  presence 
of  a  person  on 
every  Sunday 
within  a 
certain  time. 


Defence. 


General  ex- 
pressions in  an 
answer  ex- 
plained by 
another 
answer. 
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Evidence  for 
the  defendant. 


It  is  no  defence 
that  an 
affidavit  is  in- 
admissible by 
reason  of  a 
defective  jurat. 


So  it  is  no 
defence  that 
the  affidavit 
has  not  been 
used  for  the 
purpose  for 
which  it  was 
made. 


Of  Perjury,  fyc. — Defence.  [BOOK  v. 

Where  an  indictment  for  perjury  contains  several  assignments 
of  perjury,  and  no  evidence  is  adduced  upon  one  of  the  assign- 
ments, the  defendant  is  not  entitled  to  give  any  evidence  to  show 
that  the  matter,  charged  'by  such  assignment  to  be  false,  was  in 
fact  true,  (w) 

The  crime  of  perjury  is  complete  at  the  time  when  an  affidavit 
is  sworn ;  it  is  no  defence,  therefore,  that  the  affidavit  cannot, 
through  certain  omissions  in  the  jurat,  be  received  in  the  court  for 
which  it  is  sworn.  Upon  an  indictment  for  perjury,  in  an  affidavit 
relating  to  the  service  of  a  petition  upon  a  bankrupt,  it  appeared 
that  the  affidavit  was  signed  with  the  mark  of  the  defendant,  and 
the  jurat  did  not  state  either  where  it  was  sworn,  or  that  the  affi- 
davit was  read  over  to  £he  party,  and  it  was  proved  by  a  clerk 
in  the  Master's  office  in  Southampton  Buildings  that  in  cases 
where  the  party  swearing  the  affidavit  cannot  write,  the  jurat 
ought,  after  stating  the  place  where  it  was  sworn,  to  state  that  the 
witness  to  the  mark  of  the  deponent  had  been  first  duly  sworn,  that 
he  had  truly,  distinctly,  and  audibly  read  over  the  affidavit  to  the 
deponent,  and  saw  the  mark  affixed  ;  and  that  no  affidavit  would 
be  received  which  did  not  contain  this  form  of  jurat  when  the 
party  could  not  write.  Littledale,  J.,  (  The  omission  of  the  form 
directed  by  this  and  other  courts  to  be  used  in  the  jurat  of  affida- 
vits may  be  an  objection  to  their  being  received  in  the  court, 
whose  rules  and  regulations  the  party  has  neglected  to  comply 
with ;  but  I  am  of  opinion  that  the  perjury  is  complete  at  the 
time  the  affidavit  is  sworn,  and  although  it  cannot  be  used  in  the 
court  for  which  it  is  prepared,  that  nevertheless  perjury  may  be 
assigned  upon  it.'  (v\  So  where  an  affidavit  when  sworn  had  been 
marked  by  the  judge's  clerk  with  his  initials,  but  through  mistake 
not  then  presented  to  the  judge  for  his  signature,  but  some  days 
afterwards  it  was  signed  by  the  judge ;  Alderson,  B.,  in  the  pre- 
sence of  the  other  Barons  of  the  Exchequer,  expressed  a  clear 
opinion  that  perjury  might  be  assigned  upon  the  affidavit,  although 
the  judge's  signature  was  omitted,  (w) 

Upon  an  indictment  for  perjury,  it  appeared  that  the  defendant 
had  filed  a  bill  in  chancery  for  an  injunction,  and  had  made  the 
affidavit,  on  which  the  perjury  was  assigned,  in  support  of  the 
allegations  in  that  bill.  The  indictment  averred  the  bill  to  have 
been  filed,  and  the  affidavit  exhibited  in  support  of  it ;  and  it  stated 
the  matters  assigned  as  perjury  to  be  material  to  the  questions 
arising  on  the  bill ;  but  it  did  not  contain  any  statement  that  a 
motion  had  been  made  for  an  injunction,  and  it  did  not  appear  by 
the  evidence  that  any  such  motion  had  in  fact  been  made.  It  was 
submitted  that  the  defendant  was  entitled  to  an  aquittal.  By  the 
practice  of  the  Court  of  Chancery,  an  injunction  could  not  be 
obtained,  except  for  want  of  an  answer,  or  on  the  insufficiency  of 
the  answer,  or  on  evidence  disproving  the  answer,  in  none  of  which 
cases  is  the  affidavit  of  the  plaintiff  admissible ;  or  else  ex  parte 


adds,  '  at  which  unexpected  evidence  and  ley,  ante,  p.  48,  and  Keg.  v.  Phillpotts, 
resolution  the  counsel  for  the  prosecution  ante,  p.  16,  that  it  is  perjury  as  soon  as 
\vnrp.  snrnrisprl  '  t jje  evidence  is  given,  whatever  may  after- 


\vere  surprised. 

(M)  Rex  v.  Hemp,  5  C.  &  P.  468. 

(u)  Eex  v.  Hailey,  R.  &  M.  N.  P.  C. 
04.     1  C.  &  P.  258.     See  Rex  v.  Cross- 


wards  occur. 
(w)  Bill  v.  Bament,  8  M.  &  W.  317. 
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before  the  time  allowed  to  the  defendant  for  answering  has 
elapsed.  In  the  last  case,  and  in  that  only,  could  the  plaintiff's 
affidavit  be  used.  The  averment,  therefore,  that  the  perjury  was  [668] 
assigned  on  the  matter  material  to  the  bill  was  not  true ;  it  could 
only  be  material  to  an  application  of  a  peculiar  nature,  and  it  did 
not  appear,  and  was  not  alleged,  that  such  an  application  was  ever 
made.  It  was  answered  that  the  objection,  if  tenable  at  all, 
amounted  to  this,  that  perjury  could  not  be  assigned  upon  an 
affidavit  which  had  not  been  used.  Lord  Tenterden,  C.  J.,  *  I  do 
not  think  the  averment  or  proof,  the  absence  of  which  is  objected 
to,  can  be  necessary.  The  statements  in  the  affidavit  are  material 
to  the  matters  contained  in  the  bill,  which  is  for  an  injunction  ; 
and  it  may  well  have  been  filed  in  anticipation  of  a  contemplated 
motion  for  an  injunction,  on  which  it  might  have  been  used.  Can 
it  make  any  difference  that  it  afterwards  turns  out  that  the  motion 
is  not  made  ?  The  crime,  if  any,  is  the  same,  morally,  in  each 
case ;  and  I  certainly  shall  not,  where  the  objection  is  open  here- 
after, hold  it  necessary  to  give  proof  of  a  fact  which  does  not 
vary  the  conduct  of  the  party  in  taking  the  oath  in  question.  (#) 
And  it  has  been  since  held  that  an  affidavit  sworn  for  the  purpose 
of  being  used  in  a  cause,  but  which  is  neither  used  or  filed,  is 
nevertheless  the  subject  of  perjury,  (y) 

Where  an  indictment  for  perjury  alleged  that  the  defendant  Or  that  it  has 
produced  before  a  Master  in  Chancery  an  affidavit, f  entitled,  in  the  a.  defective 
said  Court  of  Chancery,  and  in  the  said  suit  therein  at  the  suit  of  e' 
the  said  E.  J.  C.,  and  also  in  the  said  suit  therein  at  the  suit  of 
the  said  Commissioners  of  Charitable  Donations  and  Bequests  in 
Ireland,'  and  the  affidavit,  when  produced,  appeared  to  be  entitled 
'  between  the  Commissioner  of  Charitable  Donations  and  Bequests 
in  Ireland,  against  J.  E.  D.,  &c.  (naming  the  other  defendants), 
and  between  E.  J.  C.  and  J.  E.  D.,  the  Commissioners  of  Chari- 
table Donations  and  Bequests  in  Ireland,  and  others.''  It  was 
objected  that  this  affidavit  was  not  one  on  which  perjury  could  be 
assigned,  as  there  was  no  such  suit  as  that  in  which  the  Commis- 
sioner of  Charitable  Bequests  were  plaintiffs ;  and  the  affidavit 
was  improperly  entitled,  as  the  names  of  all  the  defendants  were 
not  stated,  and  therefore  the  affidavit  was  not  admissible  in 
the  Court  of  Chancery.  Lord  Denman,  C.  J.,  (  The  courts  are 
quite  right  in  not  receiving  affidavits  which  are  not  properly  en- 
titled ;  but  I  do  not  think  the  question  whether  there  be  perjury  or 
not  depends  on  the  rule  as  to  entitling  being  strictly  complied 
with.'  (z) 

Where  perjury  was  charged  to  have  been  committed  in  an  affi-  Affidavit 
davit  of  service  of  notice  of  an  application  for  leave  to  issue  Wlthout  notl.ce 
execution  against  a  shareholder  in  a  joint  stock  company,  and  the 
affidavit  was  produced,  but  the  notice  was  not  annexed  to  it ;  Cock- 
burn,  C.  J.,  held  that  the  affidavit  was  inadmissible.  («) 

If  any  one  distinct  assignment  of  perjury  be  proved,  the  de-  Verdict, 
fendant  ought  to  be  convicted,  (b) 

(.r)  Eex  v.  White,  M.  &  M.  271.    The  fa)  Reg.  v.  Hudson,  1  F.  &  F.  56. 

defendant  was  acquitted.  (6)  Reg.    v.  Rhodes,   2    Lord  Raym. 

(z/)  Hammond  v.  Chitty,  Q.  B.,  E.  T.  886,887.     3  Stark.  Evid.  860.     And  see 

1846,  MSS.  C.  S.  G.  Compagnon    v.   Martin,  2  Black.   Rep. 

(z)  Reg.  v.  Christian,  C.  &  M.  388.  790.    Reg.  v.  Virrier,  12  Ad.  &  E.  317. 
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Proof  upon  a 
prosecution 
for  suborna- 
tion of  perjury. 


Of  Perjury,  fyc. — Verdict. 


[BOOK  v. 
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Where  an 
indictment 
contained  four 
counts,  and 
the  venire  and 
verdict  spoke 
of 'the  perjury 
and  misde- 
meanor afore- 
said,'and  there 
was  a  judg- 
ment for  a 
single  term  of 
imprisonment, 
it  was  held 
right. 


One  judgment 
on  several 
counts. 


In  a  case  of  a  prosecution  against  T.  Reilly  for  suborning  one 
Macdaniel  to  commit  perjury,  it  was  contended  on  the  part  of  the 
crown  that  the  bare  production  of  the  record  of  Macdaniel's  con- 
viction was  of  itself  sufficient  evidence  that  he  had,  in  fact,  taken 
the  false  oath  as  alleged  in  the  indictment.  But  it  was  insisted, 
for  the  prisoner,  that  the  record  was  not  of  itself  sufficient  evi- 
dence of  the  fact ;  that  the  jury  had  a  right  to  be  satisfied  that 
such  conviction  was  right ;  that  Reilly  had  a  right  to  controvert 
the  guilt  of  Macdaniel ;  and  that  the  evidence  given  on  Mac- 
daniel's trial  ought  to  be  submitted  to  the  consideration  of  the 
present  jury  :  and  the  Recorder  obliged  the  counsel  for  the  crown 
to  go  through  the  whole  case  in  the  same  manner  as  if  the  jury 
had  been  charged  to  try  Macdaniel.  (c) 

The  first  count  assigned  perjury  on  an  affidavit  of  the  defendant, 
which  alleged  that  the  defendant  did  not  retain  or  employ  W.  U. 
to  act  as  attorney  for  him  and  J.  I.,  or  for  either  of  them,  in  and 
about  the  business  mentioned  in  the  said  W.  U.'s  bill  of  costs ; 
and  that  he,  the  defendant,  never  retained  or  employed  the  said 
W.  U.  to  act  as  attorney  or  agent  for  him  in  any  cause  or  manner 
whatever.  The  second  count  assigned  perjury  on  the  statement 
in  the  affidavit  as  follows : — f  that  he  bthe  said  defendant  did  not 
retain  or  employ  (meaning  that  he  the  defendant  did  not  alone,  or 
jointly  with  the  said  J.  I.,  retain  or  employ)  W.  U.  to  act  as 
attorney  for  him  and  J.  I.'  The  third  count  was  the  same  as  the 
first,  and  the  fourth  as  the  second.  The  plea  was  that  the  de- 
fendant was  not  guilty  of  the  premises  in  the  indictment  specified. 
The  venire  was  '  to  recognize  whether  the  defendant  be  guilty  of 
the  perjury  and  misdemeanor  aforesaid,  or  not  guilty.'  The 
verdict  was  that  the  defendant  '  is  guilty  of  the  perjury  and 
misdemeanor  aforesaid,'  and  the  judgment  that  the  defendant 
'  be  imprisoned  and  kept  to  hard  labour  for  ten  calendar  months.' 
It  was  urged  that  the  venire,  the  verdict  and  judgment,  were 
uncertain  for  not  showing  to  which  of  the  counts  they  referred. 
That  they  were  in  the  singular  number,  speaking  of  ( the  perjury 
and  misdemeanor  aforesaid,'  and  that  this  could  only  mean  one 
perjury  and  misdemeanor ;  and  that  as  four  were  alleged  in  the 
indictment,  it  was  uncertain  which  of  them  the  jury  was  sum- 
moned to  try,  and  of  which  of  them  the  defendant  was  found 
guilty ;  but  the  Courts  of  Queen's  Bench  and  Exchequer  Chamber 
held  that f  misdemeanor '  was  nomen  collectivism,  and  meant  ( the 
misconduct  aforesaid.'  The  consequence  was  that  the  venire 
applied  to  all  the  counts  of  the  indictment,  and  that  the  de- 
fendant had  been  found  guilty  by  the  verdict  on  all  the  counts,  (d) 

Where  on  an  indictment  for  perjury  containing  several  counts 
the  judgment  was  that  the  prisoner  for  the  offence  charged  upon 


Reg.  v.  Gardiner,  ante,  p.  57.  In  Eex 
v.  Nicholls,  Gloucester  Sum.  Ass.  1838, 
perjury  was  alleged  to  have  been  com- 
mitted by  the  defendant  in  evidence  given 
on  a  trial  for  larceny,  in  which  he  denied 
having  been  at  a  particular  house  on  a 
particular  occasion,  and  denied  having 
had  a  conversation  with  certain  persons 
there,  and  the  indictment  contained  many 
distinct  assignments  on  the  going  to  the 
house,  and  the  conversation,  upon  all  of 


which  evidence  was  given ;  and  Patte- 
son,  J.,  directed  the  jury  simply  to  con- 
sider whether  the  defendant  had  been  to 
the  house,  and  if  they  were  satisfied  that 
he  had  to  convict  him,  which  they  did. 
MSS.  C,  S.  G. 

(c)  Reilly's  case,  1  Leach,  454.  See 
vol.  l,p.  77. 

(c?)  Ryalls  v.  The  Queen,  11  Q.  B.  781. 
Rex  v.  Powell,  2  B.  &  Ad.  75,  was  recog- 
nized as  good  law  by  both  courts. 
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him  in  and  by  each  and  every  count  be  imprisoned  for  the  space 
of  eight  calendar  months  now  next  ensuing ;  it  was  held  by  the 
Court  of  Exchequer  Chamber  that  the  judgment  was  good,  on  the 
ground  that  it  meant  that  the  prisoner  was  to  be  imprisoned  for 
the  same  period  of  eight  months  for  each  offence,  (e) 

The  punishment  of  perjury  and  subornation  of  perjury,  at  Punishment  of 
common  law,  has  been. various,  being  anciently  death;  afterwards  PerJUI7  and 
banishment,  or  cutting  out  the  tongue ;  then  forfeiture  of  goods.  (/)  p"^^1 
At  the  present  time  it  is  fine  and  imprisonment,  at  the  discretion 
of  the  court,  (g)  to  which,  as  we  have  already  seen,  the  2  Geo.  2, 
c.  25,  (K)  superadds  a  power  for  the  court  to  order  the  offender  to 
be  sent  to  the  house  of  correction  for  a  term  not  exceeding  seven 
years,  or  to  be  transported  for  the  same  period ;  (i)  and  makes  it 
felony,  without  benefit  of  clergy,  to  return  or  escape  within  the 
time.  If  the  prosecution  proceeds  upon  the  5  Eliz.  c.  9,  that 
statute,  as  we  have  seen,  (j)  inflicts  the  penalty  of  perpetual  in- 
famy, and  a  fine  of  £40  on  the  suborner;  and,  in  default  of 
payment,  imprisonment  for  six  months,  and  to  stand  with  both  ears 
nailed  to  the  pillory ;  (A)  and  punishes  perjury  itself  with  six 
months  imprisonment,  perpetual  infamy,  and  a  fine  of  £20,  or  to 
have  both  ears  nailed  to  the  pillory. 

The  3  Geo.  4,  c.  1 14,  enacts,  that  f  whenever  any  person  shall  3  Geo.  4, 
be  convicted  of  any  of  the  offences  hereinafter  specified  and  set  P',114-   Hard 

l'1i)()lll* 

forth,  that  is  to  say  (inter  alia),  of  wilful  and  corrupt  perjury,  or  of 
subornation  of  perjury,  it  shall  and  may  be  lawful  for  the  court 
before  which  any  such  offender  shall  be  convicted,  or  which  by 
law  is  authorized  to  pass  sentence  upon  any  such  offender,  to 
award  and  order  (if  such  court  shall  think  fit)  sentence  of  impri- 
sonment with  hard  labour,  for  any  term  not  exceeding  the  term 
for  which  such  court  may  now  imprison  for  such  offences,  either 
in  addition  to  or  in  lieu  of  any  other  punishment  which  may  be 
inflicted  on  any  such  offenders  by  any  law  in  force  before  the 
passing  of  this  Act;  and  every  such  offender  shall  thereupon 
suffer  such  sentence,  in  such  place,  and  for  such  time  as  aforesaid, 
as  such  court  shall  think  fit  to  direct.' 

It  has  been  holden  that  the  punishments  directed  by  the 
18  Geo.  2,  c.  18,  to  be  inflicted  upon  perjury,  in  falsely  taking 
the  freeholder's  oath  at  an  election  of  a  knight  of  the  shire,  are 
cumulative  under  the  5  Eliz.  c.  9,  s.  6,  (I)  and  2  Geo.  2,  c.  25, 
s.  2,  (m)  to  which  the  18  Geo.  2,  c.  18,  refers,  (n) 

(e)  King  i\  Eeg.  14  Q.  B.  31.  pillory    in     all   cases,    *  provided     that 

(/)  4  Black.  Com.  138.  nothing  herein  contained  shall  extend,  or 

(</)  4  Black.  Com.  138.    Eex  v.  Nueys  be  construed  to  extend,  in  any  manner  to 

and   Galey,  1    Black.  E.  416.      Eex  v.  change,  alter,  or  affect  any  punishment 

Lookup,  3  Burr.  1901.     In  this  last  case  whatsoever,  which  may  now  be  by  law 

the  form  of  the  sentence  was  that  the  inflicted  in  respect  of  any  offence  except 

defendant   *  should  be  set  in  and  upon  only  the  punishment  of  pillory.' 
the  pillory  at  C.  cross,  for  an  hour  be-          (ft)  Ante,  p.  25. 

tween  the  hours  of  twelve  and  two,  and          (i)  Penal  servitude  for  any  term  not 

that  he  should  afterwards  be  transported  exceeding  seven  and  not  less  than  five 

to  some  of  his  Majesty's  colonies  or  plan-  years  by  the  20  &  21  Viet.  c.  3  and  27 

tations  in  America,  for  the  space  of  seven  &  28  Viet.  c.  47,  ante,  vol.  1,  p.  4. 
years  ;  and    be    now    remanded  to  the          (./)  Ante,  p.  23. 
custody  of  the  marshal,  to  be  by  him  kept          (A)  See  note  (0),  supra. 
in    safe  custody,    in    execution    of  the  (/)  Ante,  p.  24. 

judgment  aforesaid,  and  until  he  shall  be  (m)  Ante,  p.  25. 

transported  as  aforesaid.'  The  1  Viet.  (;i)  Eex  v.  Price,  alias  Wright,  6  East, 
c.  23,  abolishes  the  punishment  of  tfie 
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Judgment  in 
case  of  perjury. 


The  court 
may  require 
the  prisoner 
to  find  sureties 
for  his  good 
behaviour 
after  the  ex- 
piration of  his 
imprisonment. 


Conviction  for 
perjury  inca- 
pacitated the 
offender  from 
giving  evi- 
dence. 


Of  Perjury,  <fyc. — Punishment.         [BOOK  v. 

Upon  a  conviction  for  perjury  at  the  Chester  Assizes,  after  the 
entry  of  the  verdict  the  record  proceeded,  ( it  is  therefore  ordered 
that  the  said  L.  K.  be  transported  to  the  coast  of  New  South 
Wales,  or  some  one  or  other  of  the  islands  adjacent,  for  and 
during  the  term  of  seven  years ; '  and  upon  a  writ  of  error  the 
followino*  errors  were  relied  upon ;  that  the  judgment  was  errone- 
ous in  form,  being,  '  it  is  ordered ; '  whereas  it  should  have  been 
'  it  is  considered  ; '  that  it  was  bad  in  substance,  being  a  judg- 
ment of  transportation  only,  whereas  the  2  Geo.  2,  c.  25,  s.  2, 
enacts  that  judgment  of  transportation  may  be  pronounced,  besides 
the  punishment  that  might  before  be  inflicted;  that  the  place, 
to  which  the  prisoner  was  to  be  transported,  ought  not  to  have 
been  fixed  by  the  court,  the  power  of  appointing  that  being  given 
to  the  King  in  council  by  the  56  Geo.  3,  c.  27  ;  and  that  at  all 
events  the  appointment  of  the  place  was  bad,  being  to  one  or 
other  of  various  places,  and,  therefore,  uncertain.  And  the  Court 
of  King's  Bench  held  that  by  the  2  Geo.  2,  c.  25,  s.  2,  two  things 
were  required  to  be  done  by  the  court  before  which  the  party  was 
tried ;  an  order  for  transportation  is  to  be  made,  and  thereupon 
judgment  is  to  be  given ;  and  here  the  court  had  made  an  order 
not  followed  up  by  a  judgment.  Inasmuch,  therefore,  as  no 
judgment  had  been  entered  in  the  court  below,  and  the  Court  of 
King's  Bench  had  no  power  to  supply  the  deficiency,  as  the 
punishment  was  discretionary,  that  court  awarded  a  procedendo, 
commanding  the  court  below  to  proceed  to  give  judgment  on  the 
conviction.  (0) 

The  court  may  also  adjudge  the  defendant  to  give  surety  to 
keep  the  peace  and  be  of  good  behaviour  for  a  reasonable  time,  to 
be  computed  from  and  after  the  expiration  of  the  term  of  his 
imprisonment,  himself  in  a  sum  named  in  such  judgment,  with  two 
sufficient  sureties,  each  in  a  sum  therein  also  mentioned,  and  may 
adjudge  the  defendant  to  be  further  imprisoned  until  such  security 
be  given ;  and  such  sentence  does  not  amount  to  perpetual  impri- 
sonment, as  in  default  of  sureties  being  given  the  defendant  would 
be  entitled  to  be  discharged  at  the  expiration  of  the  term  during 
which  the  sureties  were  required,  (p) 

A  consequence  of  a  conviction  for  perjury,  though  it  formed  no 
part  of  the  judgment,  was,  that  the  offender  was  incapacitated 
from  giving  evidence  in  a  court  of  justice,  (y)  But  a  pardon 
restored  his  competency ;  except  in  the  case  of  a  conviction  for 
perjury  or  subornation  of  perjury  on  the  5  Eliz.  c.  9,  (r)  which 


323.  Grose,  J.,  passed  sentence  upon 
the  defendant  and  two  other  persons  who 
had  been  convicted  of  similar  perjuries  in 
the  following  form  : — '  That  each  of  them 
for  this  offence  should  lose  and  forfeit 
£20,  and  be  imprisoned  in  Newgate  by 
the  space  of  six  months  without  bail  or 
mainprize,  and  that  his  oath  from  thence- 
forth be  not  received  in  any  court  of  re- 
cord within  England  or  Wales,  or  the 
marches  of  the  same,  until  such  time  as 
this  judgment  should  be  reversed  by 
attaint  or  otherwise  ;  and  that  after  the 
expiration  of  the  said  six  months  he  be 
transported  to  such  place  beyond  the  seas 
as  his  Majesty,  with  the  advice  of  his 


privy  council,  should  think  fit  to  direct 
and  appoint,  for  the  term  of  six  years.' 

(o)  Rex  v.  Kenworthy,  1  B.  &  C.  711. 

(p)  Eeg.  v.  Dunn,  12  Q.  B.  1026,  de- 
cided on  the  authority  of  Rex  v.  JIart, 
30  How.  St.  Tr.  1131,  1194,  and  1344, 
where  the  judges,  in  answer  to  a  question 
from  the  House  of  Lords,  delivered  their 
unanimous  opinion  that  in  all  cases  of 
misdemeanor  the  court  might  give  sen- 
tence in  that  form. 

(9)  Gilb.  Ev.  126.  Bull  N.  P.  291. 
4  Black.  Com.  138.  2  Hawk.  P.  C.  c.  46, 
s.  101. 

(r)  Ante,  p.  24. 
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provides  that  the  offender  shall  never  be  admitted  to  give  evidence 
in  courts  of  justice  until  the  judgment  be  reversed  ;  and,  therefore, 
the  King's  pardon  would  not  in  such  case  make  him  a  competent 
witness,  (s)  But  by  the  6  &  7  Viet.  c.  80,  s.  1,  now  no  person  is 
incompetent  by  reason  of  crime.  (£) 

A  very  summary  mode  of  proceeding  is  given,  where  persons  Summary  pro- 
convicted  of  perjury  practise  as  attornies  or  solicitors  in  courts  of  Ceding  where 
law  or  equity.     The  12  Geo.  1,  c.  29,  s.  4,  enacts,  ( that  if  any  ^dofpTr- 
person  who  hath  been  or  who  shall  be  convicted  of  forgery,  or  of  jury  practise 
wilful  and  corrupt  perjury,  or  subornation  of  perjury,  or  common  as  attornies  or 
barratry,  shall  act  or  practise  as  an  attorney,  or  solicitor  or  agent,  £ 
in  any  suit  or  action,  brought  or  to  be  brought  in  any  court  of 
law  or  equity  within  that  part  of  Great  Britain  called  England, 
the  judge  or  judges  of  the  court,  where  such  suit  or  action  is  or 
shall  be  brought,   shall,  upon  complaint  or  information  thereof, 
examine  the  matter  in  a  summary  way  in  open  court ;   and  if  it       C671] 
shall  appear  to  the  satisfaction  of  such  judge  or  judges  that  the 
person  complained  of,  or  against  whom  such  information  shall  be 
given,  hath  offended  contrary  to  this  Act,  such  judge  or  judges 
shall  cause  such  offender  to  be  transported  for  seven  years  to 
some  or  one  of  his  Majesty's  colonies  or  plantations  in  America, 
by  such  ways,  means,  and  methods,  and  in  such  manner,  and 
under  such  pains  and  penalties  as  felons  in  other  cases  are  by  law 
to  be  transported. '(?«) 

The  following  cases,  which  have  occurred  with  reference  to 
some  of  the  statutes  mentioned  in  the  course  of  this  chapter,  seem 
deserving  of  being  introduced  in  this  place. 

An  indictment  for  perjury,  alleged  to  have  been  committed  in  An  indict- " 
the  Insolvent  Debtors  Court,  stated  that  the  defendant  gave  in  ment  f<pr  per- 
his  schedule  on  oath  that  the  same  contained  a  true  and  correct  ^fJ^L  "u! 

i»     -it   i  •       i  i  T         o  it  lie  under  the 

account  of  all  his  debts,  credits,  &c.,  and  then  went  on  to  state  7  Geo.  4,  c.  57, 
that  certain  persons,  whose  names  were  set  out,  were  debtors  to  8-  7 1,  against 
the  defendant  at  the  time  of  giving  in  his  schedule,  and  that  they  debtoTfor3111 
were  omitted  in  the  schedule.    It  was  objected  that  no  indictment  omissions  of 
for  perjury  would  lie  on  such  omissions ;  that  the  offence  of  wil-  property  in 
fully  making  such  omissions  was  made  punishable  as  a  misde-    1S 
meanor  by  the  7  Geo.  4,  c.  57,  s.  70,  and  the  offence  of  perjury 
created  by  sec.  7  T  only  applied  to  positive  affirmations  contained 
in  the  schedule.     Lord  Tenterden,  C.  «L,  'I  think  the  legislature 
contemplated  the  particular  case  of  omissions,  and  provided  for 
them  in  the  seventieth  section,  the  debts  omitted  being  compre- 
hended under  the  terms  "  effects  or  property  "  there  used.  The  Act 
then  goes  on  in  the  seventy-first  section  to  make  other  falsehoods 
in  the  oath  of  the  party  punishable  as  perjury.     I  therefore  think 
the  defendant  must  be  acquitted.'  (v) 

Upon  an  indictment  against  the  defendant  under  the  2  Will.  4,  Indictment 
c.  45,  s.  58,  for  giving  a  false  answer  to  the  question  whether  he  for  a  falseth 
had  the  same  qualification  to  vote  as  that  for  which  he  was  regis-  third  question 
tered,  it  appeared  that  the  defendant  had  occupied  a  house  at  the  under  the 
time  of  the  registration,  for  which  he  was   on  the  register  as  a  Reform  Act* 

(s)  1  Phil,  on  Evid.  21,  and  the  au-  c.  73,  s.  1,  and  schedule, 
thorities  there  cited.  (u)  Rex  v.  Mudie,   1  M.  &  Rob.  128. 

*(<)  See  this  Act,  post,  Evidence.  S.  C.  as  Rex  v.  Moody,  5  C.  &  F.  23. 
(M)  Kept  in  force  by  the  6  &  7  Viet. 
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Determination  voter,  but  he  had  left  it  before  the  election,  and  the  landlord's 
of  tenancy.  agent  had,  before  the  election,  given  the  key  of  the  house  to 
another  person,  who  had  put  horses  into  the  stable  and  beer  into 
the  cellar,  but  the  rent  of  such  person  did  not  commence  till 
after  the  election ;  it  was  held  that  the  defendant  must  be  ac- 
quitted, as  there  was  no  evidence  as  to  the  determination  of  the 
defendant's  tenancy,  (w) 

Although  a  Upon  an  indictment  against  the  defendant  under  the  2  Will.  4, 

party  who  has  c.  45,  s.  58,  for  falsely  answering  that  he  had  the  same  qualifica- 
given  up  the     ^on  for  wnicn  his  name  was  originally  inserted  in  the  register  of 
rratedat  the     voters,  it  appeared  that  the  defendant  at  the  time  of  the  registra- 
time  he  was      tion  was  occupying  a  house  at  Turnham  Green,  as  tenant  to  Mr. 
registered         Kay,,  at  the  rent  of  £60  per  annum,  but  he  left  that  house  at 
stllThe  ought     Lady  Day  following,  and  in  April  commenced  the  occupation  of 
not  to  be          another  house  at  Turnham  Green,  as  tenant  to  Mr.  L.,  at  a  rent 
convicted  of  a  of  £5$  an(j  upwards  per  annum,  and  he  continued  in  the  occupa- 
to  thVquestion  tion  of  this  house  from  April  till  the  time  of  the  election.     The 
in  sec.  58  of      defendant  had  been  told  that  he  had  no  right  to  vote  before  he  did 
the  2  Will.  4,    go^  kuj.  ne  g^  fagfc  he  believed  he  had  a  right  to  vote,  and  that 
bond  'fide          ne  na^  been  so  informed  by  a  committee  of  two  of  the  candidates, 
believed  he       and  that  their  opinion  was  sufficient  to  warrant  him  in  voting.    It 
had  a  nght  to  wag  k^  ^-naf.  fae  nature  of  the  qualification  being  the  same,  did 
[672]      n°t  giye  ^ne  party  a  right  to  vote,  merely  because  it  fell  within 
the  general  terms  of  the  description  which  he  had  given  to  the 
revising  barrister.     The  identity  of  the  qualification  must  con- 
tinue ;  and  if  a  voter  ceased  to  occupy  the  premises  in  respect  of 
which  he  was  registered,  he  thereby  ceased  to  have  a  right  to 
vote ;  and  it  was  no  answer  to  say  that,  although  he  had  ceased  to 
occupy  those  premises,  he  had  entered  upon  the  occupation  of 
other  premises  of  equal  value.     It  had  been  urged  that  if  the 
statement  of  the  defendant  was  untrue,  he  made  it  under  the  ad- 
vice of  a  committee  ;  but  that  made  very  little  difference,  for  if  a 
party  made  a  statement  which  he  knew  to  be  untrue,  the  opinion 
of  an  election  committee  (which  generally  had  a  pretty  strong  bias 
one  way  or  the  other)  did  not  alter  the  character  of  the  offence. 
But  still  the  term  ( same  qualification  '  was  undoubtedly  an  equi- 
vocal expression,  and  almost  necessarily  implied   something   of 
opinion  as  to  a  matter  of  law,  and  the  jury  ought  not  to  convict  a 
person  of  a  misdemeanor  who  possessed  property  of  equal  value 
to  that  which  he  held  at  the  time  of  the  registration,  if  he  had 
acted  bond  fide,  and  had  been  guided  in  his  conduct  in  a  matter  of 
law  by  persons  who  were  conversant  with  the  law,  and  who  had 
told  him  that  he  possessed  the  same  qualification  for  which  his 
name  was  originally  inserted  in  the  register  of  voters,  (x) 

(w)  Rex  v.  Harris,  7  C.  &  P.  253,  Lord  the  learned  reporters  advert  to  the  case 

Denman,  C.  J.  where  a  voter  is  registered  for  'land,' 

(r)  Reg.  v.  Dodsworth,  8  C.  &  P.  218.  described  as  in  his  own  occupation,  or 

2  Moo.  &  Rob.  72,  Lord  Denman,  C.J.  In  for  'freehold  houses,'  in  some  specified 

Reg.  v.  Irving,  2  M.  &  Rob.  75,  note  (a),  street,  and  after  the  registration  he  sells 

the  same  points  arose,  and  Bosanquet,  J.,  part  of  the  land  which  was  in  his  own 

was  decidedly  of  opinion  that  in  point  of  occupation  at  the  time  of  the  registration, 

law  the  qualification  was  not  the  same,  or  some  of  the  houses  of  which  he  then 

but  said  that  if  the  answer  was  given  by  possessed  the  freehold  ;  in  each  case, 

the  prisoner  under  a  bond  fide  belief  that  however,  retaining  enough  in  point  of 

he  still  retained  his  qualification,  he  value  to  confer  a  qualification,  and  intf- 

should  be  acquitted.  In  the  same  note  mate  a  doubt  whether  such  a  party  could 
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Ill 


Meaning  of 
the '  same 
qualification.* 


Mode  of 
putting  ques- 
tions at  an 
election. 


The  '  same  qualification '  in  the  2  &  3  Will.  4,  c.  45,  s.  58, 
means  the  same  identical  property.  If  therefore  a  party  who  is 
registered  for  a  borough  as  a  £10  householder  gives  up  the  house 
in  respect  of  which  he  is  registered,  and  takes  another  of  superior 
value  within  the  same  borough  after  the  registration  and  before 
the  election,  he  loses  his  vote,  and  if  before  and  at  the  time  of  the 
election  a  new  tenant  has  taken  possession  of  the  house  that  the 
voter  has  left,  and  is  paying  rent  for  it,  the  fact  that  a  few  articles 
of  the  voter's  furniture  remain  in  the  house,  and  that  the  voter 
retains  one  of  the  two  keys  of  it,  will  make  no  difference,  (y) 

So  a  voter  in  a  borough,  who  is  registered  as  a  £10  house- 
holder in  respect  of  a  house  in  Eldon  Place,  loses  his  vote,  if  after 
the  registration  and  before  the  election  he  removes  to  another 
house  in  Eldon  Place,  although  the  house  to  which  he  removes  is 
in  every  respect  within  the  description  contained  in  the  register, 
and  both  houses  are  of  the  same  size  and  value,  (z)  If  therefore 
in  such  a  case  the  party  at  an  election  states,  in  answer  to  the 
question  put  to  him,  that  he  has  the  same  qualification  for  which 
his  name  was  inserted  in  the  register,  he  is  indictable  under  the 
2  &  3  Will.  4,  c.  45,  s.  58.  (a) 

In  a  register  of  a  borough  the  word  f  Penkhull,'  which  denoted 
a  portion  of  the  borough,  was  put  at  the  head  of  several  names, 
including  that  of  the  defendant,  who  was  on  the  register  in  respect 
of  a  house  in  Eldon  Place,  and  it  was  held  that  if  there  was  no 
other  Eldon  Place  in  the  borough,  it  was  not  necessary  for  the 
deputy  returning  officer,  in  putting  the  third  question  under  the 
Reform  Act,  to  add  the  word  '  Penkhull '  as  part  of  the  de- 
scription, (b) 

On  an  indictment  under  the  2  &  3  Will.  4,  c.  45,  for  giving  a 
false  answer  at  the  poll  at  an  election  of  members  of  Parliament 
for  a  borough,  it  is  not  necessary  that  the  returning  officer  should 
himself  put  the  questions  to  the  voters  under  sec.  58.  But  it  is 
sufficient  if  the  town  clerk  do  it  in  his  presence  and  by  his  direc- 
tion ;  neither  is  it  necessary  to  show  that  the  agent  who  required 
the  questions  to  be  put  was  expressly  appointed  by  the  candidate ; 
it  is  sufficient  to  show  that  he  has  acted  as  agent  for  the  can- 
didate, (c) 

The  word  ( wilfully '  in  an  indictment  on  the  2  &  3  Will.  4,  wilfully. 
c.  45,  s.  58,  for  giving  a  false  answer  at  the  poll,  should  be  con- 
strued in  the  same  way,  and  supported  by  the  same  sort  of  evidence, 
as  in  an  indictment  for  perjury.  To  be  untrue  is  not  enough ;  for 
to  be  wilful  it  must  have  been  false  to  the  knowledge  of  the  party 
at  the  time ;  and  if  he  really  misconstrues  the  facts,  or  miscon- 
strues the  law,  he  would  not  be  guilty  of  the  offence,  (d) 

An  indictment  against  a  voter  for  giving  a  false  answer  at  the  Indictment 
poll,  which  stated  that  at  a  certain  election  for  a  member  of  Par- 
liament  for   the   borough  of    Stoke-upon-Trent,   the  defendant 
appeared  as  a  voter,  and  tendered  his  vote  as  such,  and  that  he 


truly  answer  the  question  in  the  affirma- 
tive. C.  S.  G. 

(y)  Reg.  v.  Bowler,  C.  &  M.  559,  Pat- 
teson,  J. 

(z)  Beg.  v.  Ellis,  C.  &  M.  564,  Patte- 
son,  J. 


(a)  Ibid. 

(6)  Reg.  v.  Ellis,  supra. 

(c)  Reg.   v.  Spalding,  C.  &   M.  568, 
Patteson,  J. 

(d)  Reg.  v.  Ellis,  supra. 
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The  descrip- 
tion in  the 
register  must 
he  read,  or 
the  party  is 
not  indictable. 


An  indictment 
for  making  a 
false  answer 
to  the  ques- 
tions under  the 
5&6W111.4, 
c.  76,  s.  34, 
at  a  municipal 
election  must 
aver  that  the 
defendant 
'  wilfully ' 
made  the 
false  answer. 


A  father  and 
son  of  the 
same  name 
and  residence, 
and  the  son 
votes  at  a 
municipal 
election. 


Indictment 
for  falsely 
swearing  to  a 
qualification 
to  sit  as  a 
member  of 
Parliament. 
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gave  a  false  answer  that  he  had  the  same  qualification  for  which 
he  was  put  on  the  register,  whereas  in  truth  he  had  not,  appears 
to  be  bad,  because  it  states  all  the  matters  by  way  of  recital,  and 
neither  states  the  writ  nor  the  precept  for  holding  the  election,  nor 
that  the  defendant's  name  was  on  the  register,  (e) 

Where  on  the  trial  of  an  indictment  on  the  2  &  3  Will.  4,  c.  45, 
s.  58,  against  the  defendant  for  giving  a  false  answer  to  the  ques- 
tion, (  Have  you  the  same  qualification  for  which  your  name  was 
originally  inserted  in  the  register  of  voters  now  in  force  for  the 
city  of  Bristol,'  the  sheriff's  deputy  stated  that  on  the  defendant 
tendering  his  vote  he  had  asked  him  the  question  as  set  out  in  the 
indictment,  but  did  not,  at  the  end  of  the  question,  read  from  the 
register  the  line  in  which  his  name  and  qualification  were  inserted, 
f  Lucy  William,  House,  Lodge  Street.'  Wightman,  J.,  held  that 
the  defendant  must  be  acquitted,  as  the  particular  qualification 
ought  to  have  been  read  over,  (f) 

The  first  four  counts  of  an  indictment  upon  5  &  6  Will.  4, 
c.  76,  s.  34,  stated  that  the  defendant,  upon  delivering  in  a  voting 
paper,  in  the  name  of  a  burgess  entitled  to  vote  at  the  election, 
was  asked  b'y  the  presiding  officer  the  three  questions  in  the  terms 
of  the  Act,  and  then  alleged, { to  which  questions  (each  of  the  two 
first)  the  defendant  then  and  there  falsely  and  fraudulently  an- 
swered, "  I  am ;"  '  and  Williams,  J.,  after  consulting  Patteson,  J., 
held  that  these  four  counts  were  bad  for  omitting  the  word '  wil- 
fully.' (  Wilfully  to  make  a  false  answer  to  the  question'  pro- 
posed was  the  definition  of  the  offence  by  the  legislature  itself,  and 
it  was  a  safe  and  certain  rule  that  the  words  of  the  statute  must  be 
pursued,  (g) 

The  prisoner  was  indicted  for  falsely  answering  a  question  at  a 
municipal  election  under  the  5  &  6  Will.  4,  c.  76,  s.  34.  The  pri- 
soner's father,  William  Goodman,  had  been  a  burgess  of  St.  Alban's, 
and  those  names  remained  on  the  overseer's  lists  ;  but  he  had  been 
absent  from  home  for  a  considerable  time;  and  the  prisoner,  whose 
name  was  also  William,  resided  in  the  same  house,  and  paid  the 
parish  rates,  &c.  At  a  municipal  election  the  prisoner  offered  to 
vote,  and  being  asked,  '  Are  you  the  person  whose  name  appears 
as  "  William  Goodman  "  on  the  burgess  roll  now  in  force,'  an- 
swered ( Yes.'  There  was  only  one  William  Goodman  on  the  roll. 
Wightman,  J.,  held  that  there  was  no  case  against  the  prisoner. '(A) 

Where  a  person  is  indicted  for  a  misdemeanor  in  taking  a  false 
oath,  it  must  be  proved,  not  only  that  the  matter  sworn  was  false, 
but  that  the  defendant  knew  it  to  be  so  at  the  time  he  took  the 
oath.  Upon  an  indictment  against  the  defendant  for  a  misde- 
meanor, in  falsely  swearing  that  he  bondjide  had  such  an  estate  in 
law  or  equity  of  the  annual  value  of  £300,  above  reprises,  as  quali- 
fied him  to  be  a  member  of  Parliament  for  a  borough  ;  a  surveyor 
stated  that  the  fair  annual  value  of  the  property  was  about  £200 
a  year,  but  another  witness  stated  that  it  was  badly  let,  and  be- 


(e)  Reg.  v.  Bowler,  C.  &  M.  559,  per 
Patteson,  J.  The  defendant  was  acquit- 
ted in  this  case.  In  Reg.  v.  Ellis,  C.  &  M. 
564,  the  indictment  was  in  a  similar  form, 
the  defendant  convicted,  and  the  judg- 
ment arrested  in  the  Queen's  Bench,  no 


cause  being  shown. 

(/)  Reg.  v.  Lucy,  C.  &  M.  510. 

(#)  Reg.  v.  Bent,  1  Den.  C.C.  R.  157 
2  C.  &  K.  179. 

(A)  Reg.  v.  Goodman,  1  F.  &  F.  502. 
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lieved  it  was  worth  more  than  £300  a  year,  and  that  he  told  the 
defendant  so,  and  that  he  did  not  think  that  the  defendant  had  any 
reason  to  believe  that  the  qualification,  in  point  of  value,  was  not 
sufficient.  It  was  held  that  the  jury  must  be  satisfied,  beyond  all 
doubt,  that  the  property  was  not  of  the  value  of  £300  a  year,  and 
that,  at  the  time  the  defendant  made  the  statement,  he  knew  that 
it  was  not  of  that  value,  (z) 

The  first  count  of  an  indictment  upon  the  5  &  6  "Will.  4,  c.  62,  Indictment 
s.  13,  charged  that  the  defendant,  being;  a  justice  of  the  peace,  did  as*mft  J  Ina" 

irni-'j.  •        £          T    TT       ,    i  i  •       gistrate  for 

unlawfully  administer  to  and  receive,  from  J.  Huxtable  a  certain  administering 

voluntary  oath  touching  certain  matters  and  things  whereof  the  an  oath  con- 

defendant  had  not  jurisdiction  or  cognizance  by  any  statute.     The  iT^y^  4 

second  and  third  counts    slightly   varied,  and  the  fourth    count  c.  62,  s.  is. 

negatived   the  proviso  in  sec.    13.      There    were    other    counts 

charging  the   defendant  with  administering  oaths  to   two  other 

persons.     The    defendant  had  made  a  complaint  to  the   bishop 

against  two   clergymen,  who  officiated  in  his  parish,  that  one  had 

played  at  thimble-rig,  and  that  both  had  neglected  the  duties  of 

the  parish.     The  bishop  intimated  that,  before  he  could  call  on  the 

clergymen  to  answer  the   complaint,  the  defendant  must  either 

bring  before  him  the  persons  who  proved  the  charges,  or  obtain 

statements  in  writing  of  the  facts.     The  defendant  obtained  state- 

ments from  the  three  persons  mentioned  in  the  indictment,  and 

swore  them  before  himself,   as  a  justice  of  the  peace,  to  the  truth 

of  the  statements.     The  bishop  had  before  appointed  a  day  for 

hearing  the  charges,  and  had  summoned  the  clergymen  to  attend  ; 

but  on  finding  that  the  depositions  had  been  thus  sworn,  he  de- 

clined to  look  at  them  ;  he  went,  however,  into  the  charges  on 

other  evidence.     It  appeared  that  the  defendant  was  ignorant  of 

the  statute  rendering  the  administering  voluntary  oaths  illegal.  It 

was  contended,  that  the  enacting  part  of  the  statute  must  be  con- 

strued with  reference  to  the  preamble  ;  that  the  enacting  clause, 

which  prohibits  *  any  justice  of  the  peace,  or  other  person,'  from 

administering  oaths,  other  than  in  matters  over  which  jurisdiction 

was  given  by  statute,  if  taken  by  itself,  would  render  unlawful  the 

taking  of  many  oaths  which  could  be  administered  by  the  common 

laAv,  that  the  enactment  construed  together  with  the  proviso^was 

still  too  stringent,  and  that  the  enactment  and  proviso  must  be 

governed  by  the  preamble.     Coleridge,  J.,  in  summing  up,  said, 

he  was  of  opinion,  that  the  enacting  part  of  the   statute  was  not 

governed  by  the  preamble  ;  that  he  considered  the  enacting  part 

of  the  section  and  the  proviso  preserved  to  justices  of  the  peace  all 

the  jurisdiction  they  had,  as  well  at  the  common  law  as  by  statute, 

to  administer  oaths  ;  and  that  the  inquiry  before  the  bishop  was 

clearly  a  matter  in  respect  of  which  the  defendant  had  no  juris- 

diction, either  at  common  law,  or  by  statute.     He  directed  the 

jury,  that,  if  they  were  satisfied  the  defendant  did  administer  the 

oaths,  they  should  find  him  guilty.    The  jury  found  the  defendant 

f  guilty   of  inadvertently  administering   an  oath  or  oaths  ;  '  and 

Coleridge,  J.,  held  that  that  was  a  verdict  of  guilty,  (j) 

But  the  judgment  was  afterwards  arrested  upon  the  ground  The  substance 
that  the  indictment  did  not  in  any  count  show  what  the  nature  of  of  the  0i*tJl 


(0  Rex  %De  Beauvoir,  7  C.  &  P.  17,          0')  ^CS-  v-  Nott>  0.  &  M.  288.     See 
Lord  Denman,  C.  J.  the  section,  ante,  p.  33. 
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the  oath  was.  There  ought  to  have  been  a  distinct  allegation  of 
the  subject-matter  of  the  oath,  showing  affirmatively  that  it  was 
out  of  the  jurisdiction  of  the  magistrate.  The  question  was  matter 
of  law  for  the  court,  and  though  it  was  not  necessary  to  set  out 
the  whole  of  the  oath,  still  the  facts  should  have  been  so  stated  as 
to  enable  the  court  to  form  its  opinion  upon  the  question  whether 
the  oath  was  within  the  jurisdiction  of  the  magistrate  or  not.  (A) 

Where  a  prisoner  was  indicted  for  making  a  false  declaration 
before  a  justice  in  pursuance  of  the  rules  of  a  benefit  society, 
which  required  a  loss  by  fire  in  certain  cases  to  be  verified  by  such 
a  declaration  ;  it  was  objected  that  the  o  &  6  Will.  4,  c.  62,  s.  18, 
did  not  extend  to  any  declarations  except  those  mentioned  in  the 
preamble  of  that  section ;  but  Erskine,  J.,  held  that  the  section 
extended  to  all  declarations  generally.  (/) 

The  prisoner  was  indicted  for  swearing  a  false  declaration  under 
the  5  &  6  Will.  4,  c.  62,  s.  18,  that  he  had  done  no  act  to  en- 
cumber certain  lands,  and  that  he  was  in  possession  of  those 
lands,  and  in  the  receipt  of  the  rents  and  profits  thereof.  The 
declaration  was  duly  sworn  and  made  in  support  of  an  application 
to  a  building  society  in  1861,  for  an  advance  of  £150.  The  mort- 
gage deed  of  1861  to  the  building  society  was  produced,  but  the 
attesting  witness  was  not  called  to  prove  it.  The  original  con- 
veyance of  the  property  to  the  prisoner  was  put  in.  It  was 
objected  that  the  declaration  was  confirmatory  of  the  mortgage 
deed,  and  as  that  was  not  proved,  it  was  not  shown  that  the  matter 
sworn  was  material.  It  was  answered  that  the  declaration  was 
made  to  confirm  the  original  conveyance,  and  not  the  mortgage, 
which  was  executed  after  the  declaration.  Byles,  J.,  ( I  am  of 
opinion  that  the  objection  is  fatal.  The  preamble  of  the  5  &  6 
Will.  4,  c.  62,  s.  18,  (m)  must  be  read  with  the  enacting  part;  and 
as  the  deed,  which  rendered  the  declaration  necessary,  is  not 
proved,  this  indictment  cannot  be  sustained.'  (n) 

The  prisoner  was  indicted  under  the  5  &  6  Will.  4,  c.  62,  s. 
12,  (0)  for  making  a  false  declaration  before  a  justice  for  the 
borough  of  Liverpool  that  she  had  lost  the  pawn  ticket  of  certain 
goods  pledged  by  her.  The  clerk  to  the  justice  could  only  speak  to 
the  handwriting  of  the  justice  on  the  declaration,  and,  from  the  great 
number  of  these  declarations,  he  could  not  remember  when  or 
where  it  was  made.  It  was  contended  that  there  was  no  evidence 
that  the  declaration  had  been  made  before  the  justice  acting  as 
such  or  even  within  the  borough;  and  Gurney,  B.,  held  that  the 
objection  was  good.  The  justice  .might  at  all  events  have  proved 
that  he  had  never  taken  such  a  declaration  out  of  the  borough,  (p) 


(K)  Reg.  v.  Nott,  4  Q.  B.  768.  In  the 
argument  it  was  contended  that  the  de- 
fendant on  the  finding  of  the  juiy  had 
been  guilty  of  no  offence,  and  Lord  Den- 
man,  C.  J.,  said,  '  If  the  statute  in  terms 
create  an  offence,  all  persons  are  bound 
to  know  it.  But  if  a  statute  enacts  some- 
thing, without  in  terms  making  it  an  of- 
fence, and  you  would  convict  a  person  of 
misdemeanor  in  having  disobeyed  such 
an  enactment,  are  you  not  bound  to  show 
that  the  disobedience  was  wilful,  and  in 


the  nature  of  a  contempt  ?  '  But  no  opi- 
nion was  pronounced  upon  this  point. 
See  vol.  1,  p.  86. 

(0  Reg.  v.  Boynes,  1  C.  &  K.  (15.  See 
this  case,  ante,  p.  101. 

(??i)  Ante,  p,  34. 

(n)  Reg.  v.  Cox,  9  Cox  C.  C.  301. 

(o)  Ante,  p.  33. 

(p)  Reg.  v.  Morgan,  1  Cox  C.  C.  109. 
No  case  was  cited,  and  this  decision  re- 
quires reconsideration.  See  the  next 
case,  and  the  note  to  it. 


CHAP.  I.] 
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The  prisoner  was  indicted  for  having  at  Stroud,  in  the  county 
of  Gloucester,  made  a  false  declaration  before  E.  G.  Hallewell,  a 
justice  of  the  peace,  that  he  had  lost  a  pawnbroker's  ticket.  It 
was  opened  that  the  prisoner  told  the  pawnbroker  that  he  had  lost 
the  ticket,  and  the  pawnbroker  told  him  he  must  make  a  decla- 
ration of  the  loss  before  a  magistrate,  and  for  that  purpose 
handed  the  prisoner  a  copy  of  the  ticket  and  a  form,  to  be  filled 
up  according  to  the  Act ;  the  prisoner  paid  for  the  form,  saying  he 
would  go  to  a  magistrate ;  he  returned  the  same  day  with  the  form 
properly  filled  up,  and  with  his  name  and  that  of  Mr.  Hallewell 
attached ;  but  Mr.  Hallewell  was  not  able  to  recollect  the  fact  of 
the  declaration  having  been  made,  and  therefore  was  not  present ; 
but  the  pawnbroker  identified  the  declaration.  But  there  was 
only  one  witness  to  prove  that  the  prisoner  had  not  lost  the  dupli- 
cate. Platt,  B.,  ( As  regards  the  proof  of  the  declaration  having 
been  made  by  the  prisoner,  I  think  there  may  be  sufficient  evi- 
dence to  support  the  indictment,  if  you  can  bring  home  to  him  a 
knowledge  of  its  contents ;  but  I  am  of  opinion  that  the  falsity  of 
that  declaration  must  be  proved  by  the  oaths  of  two  witnesses  as 
in  a  case  of  perjury,  otherwise  there  would  be  but  oath  against 
oath.'  (q) 


(q}  Reg.  v.  Browning,  3  Cox  C.  C.  437. 
The  ruling  of  the  learned  Baron  was 
right  on  both  points ;  though  an  idle 
doubt  has  been  raised  on  the  first  point. 
If  a  man  in  writing  admitted  that  he  had 
made  a  declaration  before  a  justice  under 
the  Act,  no  doubt  can  exist  that  such 
writing  would  be  sufficient  evidence 
against  him  ;  and  in  this  case  the  pri- 
soner produced  a  declaration  in  the  form 
under  the  Act,  signed  by  himself  and 
the  justice,  and  dealt  with  it,  and  ob- 
tained the  goods  by  it,  as  a  valid  decla- 
ration ;  and  it  is  perfectly  clear  that  this 
was  abundant  evidence  that  he  had  made 
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that  declaration  in  the  manner  and  with 
the  formalities  described  in  it.  In  Rex  v. 
Spencer,  1  C.  &  P.  260,  ante,  p.  91,  Lord 
Tenterden,  C.  J.,  said,  'The  courts  al- 
ways give  credence  to  the  signature  of 
the  magistrate  or  commissioner ;  and  if 
his  signature  to  the  jurat  is  proved,  that 
is  sufficient  evidence  that  the  party  was 
duly  sworn  ;  and  if  the  place  at  which 
it  was  sworn  is  mentioned  in  the  jurat, 
that  is  sufficient  evidence  that  it  was 
sworn  at  that  place.  And  see  Rex  v. 
James,  and  Brickell  v.  Hulse,  ante,  p.  98, 
and  Reg.  v.  Westley>  Bell  C.  C.  193, 
ante,  p.  93. 
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CHAPTER  THE  SECOND. 

OF    CONSPIRACY. 

[674]  THE  conspiring  to  obstruct,  prevent,  or  defeat  the  course  of 
Descriptions  public  justice ;  (a)  to  injure  the  public  health,  as  by  selling  un- 
of  conspiracy.  wholesome  provisions  ;  (b)  or  to  effect  any  public  mischief,  as  by 
raising  the  price  of  the  public  funds  by  illegal  means ;  (c)  are 
offences  punishable  by  indictment.  And  it  appears  that  an  in- 
dictment lies,  not  only  wherever  a  conspiracy  is  entered  into  for 
a  corrupt  or  illegal  purpose,  but  also  where  the  conspiracy  is  to 
effect  a  legal  purpose  by  the  use  of  unlawful  means :  and  this, 
although  such  purpose  be  not  effected,  (d)  And  it  is  laid  down 
in  a  book  of  great  authority  that  all  confederacies  whatsoever 
wrongfully  to  prejudice  a  third  person  are  highly  criminal  at  com- 
mon law ;  as  where  divers  persons  confederate  together  by  indirect 
means  to  impoverish  a  third  person,  or  falsely  and  maliciously  to 
charge  a  man  with  being  the  reputed  father  of  a  bastard  child,  or 
to  maintain  one  another  in  any  matter,  whether  it  be  true  or 
false,  (e)  The  conspiracy  or  unlawful  agreement,  though  nothing 
be  done  in  prosecution  of  it,  is  the  gist  of  the  offence,  (f)  The 
nature  of  conspiracy,  therefore,  requires  that  more  than  one  per- 
son should  be  concerned  in  it.  In  many  cases  an  agreement  to  do 
a  certain  thing  has  been  considered  as  the  subject  of  an  indictment 
for  a  conspiracy,  though  the  same  act,  if  done  separately  by  each 
individual  without  any  agreement  amongst  themselves,  would  not 
have  been  illegal;  as  in  the  case  of  journeymen  conspiring  to  raise 
their  wages,  each  may  insist  on  raising  his  wages  if  he  can,  but  if 
several  meet  for  the  same  purpose  it  is  illegal,  and  the  parties  may 
[675]  be  indicted  for  a  conspiracy,  (g)  It  has  been  said  that  perhaps 
few  things  are  left  so  doubtful  in  the  criminal  law,  as  the  point  at 

(a)  Rex  v.  Mawbey,  6  T.  R.  619,  et  seq.  necessary  in  an  indictment  for  conspiring 

4  Black.  Cora.  136.     1  Hawk.  P.  C.  c.  72,  to  charge  a  man  with  being  the  father  of 

s.  2.  a  bastard   child,  to  state  that  the  charge 

(6)  Reg.  v.  Mackarty,   2  Lord  Raym.  was  false,  Reg.  i\  Best,  post,  p.  126. 
1179.     2  East,  P.  C.  c.  18,  s.  5,  p.  823.  (/)  Reg.  v.  Best,  2  Lord  Raym.  1167. 

4  Black.  Com.  162.     And  see  the  remarks  Rex    v.  Spragg,    2  Burr.  993.     Rex  v. 

upon  Reg.  i'.  Mackarty  in  6  East,  133,  Rispal,  S  Burr.  1320.     Per  Tindal,  C.  J., 

141.  O'Connell  v.  Reg.  11  Cl.  &  F.  155,  post, 

(c)  Rex  v.  DeBerenger,  3  M.  &  S.  67.  p.  155.* 

(d)  Rex?;.  Journeymen  Tailors  of  Cam-  (#)  By  Grose,  J.,  in  Rex  v.  Mawbey, 
bridge,  8  Mod.  11.     Reg.  v.  Best,  2  Lord  6  T.  R.  636.     And  see  Rex  v.  The  Jour- 
Ray  m.  1167.    6  Mod.  185.     1  East,  P.  C.  neymen  Tailors  of  Cambridge,  8  Mod.  1 1. 
c.  11,  s.  11,  p.  462.     But  an  action  will  If  one  man  alone  be  guilty  of  an  offence, 
not  lie  for  a  conspiracy  unless  it  be  put  which,  if  practised  by  two,  would  be  the 
in  execution,  9  Co.  57.     W.  Jones,  93.  subject  of  an  indictment  for  a  conspiracy, 
Savile   v.   Roberts,   1  Lord  Raym.  378.  he  is  civilly  liable  in  an  action  for  repara- 
Arid  see  8  Mod.  320,  that  conspiring  to  tion  of  damages  at  the  suit  of  the  person 
do  a  lawful  act,  if  for  an  unlawful  end,  is  injured.     By  Buller,  J.,  in  Pasley  v.  Free- 
indictable.     See  post,  note  (j).  man,  3  T,  R.  58,    See  Reg.  v.  Rowlands, 

(e)  1  Hawk.  P.  C.  c.  72,  s.  2.     It  is  not       17  Q.  B.  671,  post,  p.  140. 
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Ill 


which  a  combination  of  several  persons,  in  a  common  object,  be- 
comes illegal,  (h)  It  appears,  however,  to  have  been  holden  that 
if  such  persons  illegally  concur  in  doing  an  act  they  may  be  guilty 
of  conspiracy,  though  they  were  not  previously  acquainted  with 
each  other,  (i)  It  has  been  laid  down  that  conspiracy  is  '  a  crime 
which  consists  either  in  a  combination  and  agreement  by  persons 
to  do  some  illegal  act,  or  a  combination  and  agreement  to  effect  a 
legal  purpose  by  illegal  means.'  (j)  And  also  that  'the  crime  of 
conspiracy  is  complete  if  two,  or  more  than  two,  should  agree  to 
do  an  illegal  thing ;  that  is,  to  effect  something  in  itself  unlawful, 
or  to  effect,  by  unlawful  means,  something  which  in  itself  may  be 
indifferent,  or  even  lawful.'  (k) 

Amongst  the  most  flagrant  instances  of  conspiracies  against  the 
public  justice  of  the  kingdom,  may  be  mentioned  a  case  in  which 
the  defendants  were  charged  with  a  conspiracy,  in  causing  a  man 
to  be  executed  for  a  robbery,  which  they  knew  he  was  innocent 
of,  with  intent  to  get  into  their  possession  the  reward  offered  by 
Act  of  Parliament.  (7)  And  it  would  have  been  equally  a  con- 
spiracy, though  the  defendants  had  failed  in  their  infamous  design, 
and  the  man  had  been  acquitted.  Indeed  one  of  the  more  ancient 
descriptions  of  conspiracy  is ( a  consultation  and  agreement  between 
two  or  more  to  appeal,  or  indict  an  innocent  person  falsely  and 
maliciously  of  felony,  whom  accordingly  they  cause  to  be  indicted 
or  appealed ;  and  afterwards  the  party  is  lawfully  acquitted  by  the 
verdict  of  twelve  men.'  (m)  But  of  this  description  it  is  observed, 
that  the  lawful  acquittal  of  the  party  grieved  does  not  appear  to 
be  required  in  order  to  make  the  offenders  guilty  of  conspiracy,  (n) 
The  description  of  conspirators  in  the  old  statute,  33  Edw.  1,  st.  2 
(sometimes  cited  as  21  Edw.  1),  is  'that  conspirators  be  they  that 
do  confeder  or  bind  themselves  by  oath,  covenant,  or  other  alliance, 
that  every  of  them  shall  aid  and  bear  the  other  falsely  and  ma- 
liciously to  indict,  or  cause  to  indict,  or  falsely  to  move  and  main- 
tain pleas ;  and  also  such  as  cause  children  within  age  to  appeal 
men  of  felony,  whereby  they  are  imprisoned  and  sore  grieved ;  and 
such  as  retain  men  in  the  country  with  liveries  or  fees  for  to  main- 
tain their  malicious  enterprizes ;  and  this  extendeth  as  well  to  the 


(A)  3  Chit.  Cvira.  L.  1139. 

(i)  By  Lord  Mansfield  in  the  case  of 
the  prisoners  in  the  King's  Bench,  Hi].  T. 
26  Geo.  3.  1  Hawk.  P.  C.  c.  72,  s.  2,  in 
the  notes.  See  post,  p.  166. 

(j)  Per  Alderson,  B.  Reg.  v.  Vincent, 
9  C.  &  P.  91,  and  in  Bex  v.  Reward,  1  A. 
&  E.  713,  LordDenman,  C.  J.,  said,  'An 
indictment  for  conspiracy  ought  to  show 
either  that  it  was  for  an  unlawful  pur- 
pose, or  to  effect  a  lawful  purpose  by  un- 
lawful means  ;'  but  in  Reg.  v.  Peck,  9  A. 
&  E.  686,  the  very  learned  Chief  Justice, 
upon  this  dictum  being  cited,  said,  'I  do 
not  think  the  antithesis  very  correct;'  and 
in  Reg.  v.  King,  7  Q.  B.  782,  the  same 
learned  Chief  Justice  said,  '  The  words 
"  at  least  "  should  accompany  that  state- 
ment.' In  Rex  v.  Jones,  4  B.  &  Ad.  345, 
1  N.  &  M.  78,  however,  several  learned 
judges  gave  a  similar  definition  of  the 
crime  of  conspiracy.  And  see  ante, 
note  (</).  C.  S.  G. 

(It)  Per  Tindal,  C.  J.,  delivering  the 


opinion  of  all  the  judges  in  O'Connell  v. 
Reg.  11  Cl.  &  F.  155,  post,  p.  155. 

(/)  Rex  v.  Macdaniel,  1  Leach,  45. 
And  seeFost,  130.  See  also  ante,  vol.  1, 
p.  686.  It  should  seem  that  the  only  ob- 
jection to  this  being  treated  as  a  con- 
spiracy was  that  which  might  arise  from  its 
being  considered  as  a  crime  of  the  highest 
degree  (i.e.  murder)  in  which  the  misde- 
meanor would  be  merged. 

(m)  3  Inst.  143.     4  Black.  Com.  136. 

(w)  1  Hawk.  P.  C.  c.  72,  s.  2.  In  the 
case  of  Rex  v.  Spragg,  2  Burr.  998,  Serjt. 
Davy  said,  'There  is  a  distinction  between 
a  writ  of  conspiracy  and  an  indictment 
tor  conspiracy.  In  an  action  the  damage 
is  the  gist  of  the  action  ;  and  therefore 
the  writ  and  declaration  must  charge 
"  that  he  was  indicted  and  sustained 
damage  ; "  but  that  is  not  necessary  in  an 
indictment,  which  is  for  an  offence  against 
the  public.  And  this  distinction  explains 
Lord  Coke's  meaning  in  3  Inst.  143,' 
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[676] 


The  false 
charge  need 
not  be  prose- 
cuted. 


The  confede- 
racy to  make 
false  charges, 
&c.,  Avill  be 
equally  crimi- 
nal, though 
the  proceed- 
ings intended 
to  be  instituted 
were  defective. 


Such  confe- 
deracy will  be 
equally  crimi- 
nal, though 


takers  as  to  the  givers,  and  to  stewards  and  bailiffs  of  great  lords, 
who  by  their  seigniority,  office,  or  power,  undertake  to  bear  or 
maintain  quarrels,  pleas,  or  debates,  that  concern  other  parties 
than  such  as  touch  the  estate  of  their  lords  or  themselves.'    From 
which  definition  of  conspirators  it  is  said  that  it  seems  clearly  to 
follow  that  not  only  those  who  actually  cause  an  innocent  man 
to  be  indicted,  and  also  to*  be  tried  upon  the  indictment,  Avhere- 
upon  he  i's  lawfully  acquitted,  are  properly  conspirators,  but  that 
those  also  are  guilty  of  this  offence,  who  barely  conspire  to  indict 
a  man  falsely  and  maliciously,  whether  they  do  any  act  in  prose- 
cution of  such  conspiracy  or  not ;  for  the  words  of  the  statute 
seem  expressly  to  include  all  such  confederacies  under  the  notion 
of  conspiracy,  whether  there  be  any  prosecution  or  not.  (0)    But 
it   is    also    said    that    since   it    does    not    appear    to   have  been 
solemnly  resolved  that  persons  offending  by  a  false  and  malicious 
accusation  against  another  are  indictable  upon  this   statute,  it 
seems  to  be  more  safe  and  advisable  to  ground  an  indictment  for 
such  offence  upon  the  common  law  than  upon  the  statute.  (/>) 

A  conspiracy  of  this  kind  appears,  therefore,  to  consist  in  the 
unlawful  agreement  to  injure  a  person  by  a  false  charge ;  though 
it  be  in  no  way  prosecuted.  And  whether  the  conspiracy  be  to 
charge  a  temporal  or  an  ecclesiastical  offence  on  an  innocent 
person,  it  is  the  same  thing,  (q) 

A  conspiracy  to  indict  a  person  for  the  purpose  of  extorting 
money  from  him  is  a  misdemeanor,  whether  the  charge  be  or  be 
not  false,  (r) 

It  seems  not  to  be  any  justification  of  a  confederacy  to  carry 
on  a  false  and  malicious  prosecution,  that  the  indictment  or  appeal 
which  was  preferred,  or  intended  to  be  preferred  in  pursuance  of 
it,  was  insufficient,  or  that  the  court  wherein  the  prosecution  was 
carried  on  or  designed  to  be  carried  on  had  no  jurisdiction  of  the 
cause,  or  that  the  matter  of  the  indictment  did  import  no  manner 
of  scandal,  so  that  the  party  grieved  was,  in  truth,  in  no  danger  of 
losing  either  his  life,  liberty,  or  reputation.  lror  notwithstanding 
the  injury  intended  to  the  party  against  whom  such  a  confederacy 
is  formed  may  perhaps  be  inconsiderable,  yet  the  association  to 
pervert  the  law,  in  order  to  procure  it,  seems  to  be  a  crime  of  a 
very  high  nature,  and  justly  to  deserve  the  resentment  of  the 
law.  (s)  Therefore,  on  an  indictment  for  wickedly  and  unlaw- 
fully conspiring  to  accuse  another  of  taking  hair  out  of  a  bag, 
without  alleging  it  to  be  an  unlawful  and  felonious  taking,  it 
was  said  by  Lord  Mansfield  that  the  gist  of  the  offence  was  the 
unlawful  conspiracy  to  do  an  injury  to  another  by  a  false  charge, 
and  that  whether  the  conspiracy  be  to  charge  a  man  with  criminal 
acts,  or  such  only  as  may  affect  his  reputation,  it  is  sufficient,  (f) 

Neither  is  it  any  plea  for  one  who  is  prosecuted  for  such  an 
unlawful  confederacy,  that  nothing  more  was  intended  by  him  but 
only  to  give  his  testimony  in  a  legal  course  of  justice  against  the 


(o)  1  Hawk.  P.O.  c.  72,8.5?. 

O)  Ibid. 

(?)  Reg.  v.  Best,  2  Lord  EayiK.  1167. 
1  Salk.  174. 

(>)  Rex  v.  Hollingberry,  4  B.  &  C.  329. 
6  D.  &  E.  345.  S.  P.  Reg.  v.  Jacobs, 
1  Cox  C.  C.  1 73  ;  but  whether  the  charge 


be  true  or  false  is  material  on  the  ques- 
tion  whether  the  prosecution  was  bonti 
or  mala  fide.   Ibid, 
(s)  1  Hawk.  P.  C.  c.  72,  s.;  3.  " 
(f)  Rex  v.  Rispal,  Black.  R.*]368.     3 
Burr.   1320.     And  see  Pippet  v.  Hearn, 
5  B.  &  A.  634,  ante,  p.  58,  note  (s). 
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party,  to  whose  prejudice  such  confederacy  is  supposed  to  have  the  parties 
been  formed  ;  for  notwithstanding  it  may  be  said  that  it  would  may  ?ay  that 
be  a  great  discouragement  to  legal  proceedings  to  make  persons  Q^L  |JJ  g"^ 
liable  to  a  criminal  prosecution  for  barely  intending  to  give  their  testimony  in  a 
evidence,  and  it  would  be  a  prejudging  of  a  cause  to  try  the  truth  Jc»al  coursc 
of  the  testimony  intended  to  be  given  in  it  before  the  cause  itself  ° 
is  determined,  yet  the  law  will  rather-  venture  this  mischief  than 
suffer  so  flagrant  a  villany  to  go  unpunished.     However,  if  there 
be  any  probability  that  the  principal  cause  will  ever  be  tried,  it 
seems  proper  to  apply  to  the  court  to  stay  the  trial  of  the  con- 
federacy until  the  merits  of  the  principal  cause  be  determined,  (u) 

It  is  observed  that  it  appears  not  only  from  the  words  of  the  But  the  con- 
statute,  but  also  from  the  plain  reason  of  the  thing,  that  no  fcderacy  must 
confederacy  whatsoever  to  maintain  a  suit  can  come  within  the  malicious*1 
words  of  the  33   Edw.  1,   stat.   2,  unless  it  be  both  false  and  persons  ma 
malicious,  (v)     And  several  persons  may  lawfully  meet  together  consult  to 
and  consult  to  prosecute  a  guilty  person,  or  one  against  whom 
there  is  probable  cause  of  suspicion;  but  not  to  prosecute  one  that  is 
innocent,  right  or  wrong,  (iv)  And  associations  to  prosecute  felons, 
and  even  to  put  the  laws  in  force  against  political  offenders,  are 
lawful.  (#) 

In  the  following  case  it  was  holden  that  a  certificate  by  justices  Mawbey's 


of  the  peace  that  an  indicted  highway  is  in  repair,  is  a  legal 


to  per- 
instrument,  recognized  by  the  courts  of  law,  and  admissible  in  vert  the  course 

evidence  after  conviction,  when  the  court  are  about  to  impose  a  of  justice,  by 

fine;  and  that,  consequently,  it  was  illegal  to  conspire  to  pervert  false  ceScate 

the  course  of  justice  by  producing  a  false  certificate  in  evidence  of  a  highway 

to  influence  the  judgment  of  the  court.     The  indictment  stated  bei.ns  in  rc- 

that  a  highway  was  indicted  as  being  out  of  repair,  and  a  plea  of  ] 

not  guilty,  but  that  it  was  intended  to  apply  to  withdraw  the  plea 

and  plead  guilty  ;   that  two  justices  of  the  county,  and  two  other 

persons,  conspired  to  pervert  the  course  of  justice  and  impose  on 

the  court  by  producing  a  false  certificate  from  the  two  defendants, 

who  were  justices,  that  the  road  was  in  repair,  and  that  they  did 

so.     There  was  a  verdict  against  the  two  justices,  and  a  rule  was 

obtained  to  arrest  the  judgment.     Upon  showing  cause  against  Argument  of 

this  rule  the  counsel  for  the  prosecution  went  at  large  into  a  j;he  counsel 

discussion  of  the  doctrine  and  nature  of  conspiracies.  He  said  that  Catj0n. 

it  follows  from  the  very  nature  of  the  offence  of  conspiracy  that 

there  is  no  charge  of  any  specific  crime,  but  it  consists  wholly  in 

the  unlawful  combination  ;  and  this  will  appear  fully  by  adverting 

to  the  several  sorts  of  conspiracy  to  be  found  in  the  Books.     1. 

Where  the  subject-matter  is  neither  malum,  prohibitum,  nor  malum 

in  se,  as  referred  to  the  individual  ;  but  the  criminality  in  law 

arises  wholly  from  the  conspiracy.     Such  as  an  agreement  to 

maintain  each  other,  right  or  wrong  ;  (y)  or  a  combination  amongst 

labourers  or  mechanics  to  raise  their  wages,  (z)    So  where  several 

conspired  to  hiss  at  the  Birmingham  Theatre,  Lord  Mansfield 

CM)  1  Hawk.  P.  C.  c.  72,  s.  4.  817.     Matth.   Dig.    90.     Abbott,   C.  J., 

(v)  1  Hawk.  P.  C.  c.  72,  s.  7.  Guildhall,  1823. 
(M>)  Keg.  v.  Best,   1  Salk.   174.     And  (//)  9  Co.  56. 

see  1  Hawk.  P.  C.  c.  72,  s.  7.  O)  8  Mod.  10  ;  but  see  Beg.  v.  Eo\v- 

O)  Rex  v.  Murray,  1  Chit.  Burn's  Just.  lands,  17  Q.  B.  671,  post,  p.  140. 
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held  it  indictable,  although  each  might  have  done  so  separately,  (a.) 
So  a  combination  between  officers  in  the  service  of  the  East  India 
Company  to  resign  their  commissions  was  held  an  illegal  act;  and 
consequently  a  resignation  tendered  under  those  circumstances 
was  held  not  to  be  a  determination  of  the  service.  (£)  2.  Where 
the  subject-matter  is  not  malum  prohibitum,  as  referred  to  the 
individual,  though  malum  in  se ;  but  the  criminality  in  law  arises 
[678]  from  the  conspiracy,  such  as  a  malicious  combination  against  a 
trader  to  ruin  him  in  his  trade,  (c)  So  the  taking  up  dead  bodies, 
even  though  for  the  purposes  of  science  in  dissecting  them,  is  now 
held  an  indictable  offence  per  se ;  (c?)  yet  formerly  it  was  not  so 
considered,  but  even  then  it  was  held  that  an  indictment  lay  for 
conspiracy  to  do  so.  (e)  A  false  indictment  is  no  crime  as  referred 
to  the  individual,  (f)  but  a  conspiracy  for  that  purpose  subjects 
the  offenders  to  the  villanous  judgment.  (</)  The  private  slander 
of  another  by  an  individual  is  not  indictable ;  but  conspiring  to 
charge  another  with  slanderous  matter  is  so,  (h)  though  no  legal 
charge  be  actually  preferred.  (/)  And  in  this  latter  case  it  was 
held  that  the  Quarter  Sessions  had  jurisdiction  over  conspirators. 
It  is  the  same  with  private  immorality,  which  is  only  indictable 
when  coupled  with  a  conspiracy,  (j)  So  two  or  more  joining  to 
do  legal  acts  with  a  corrupt  intent  may  be  indicted,  (k)  And 
private  deceits,  coupled  with  a  conspiracy,  are  indictable  on  that 
account.  (I)  3.  The  third  head  of  conspiracy  is  where  the  subject- 
matter  is  malum  prohibitum,  as  referred  to  the  individual,  and  the 
criminality  in  law  is  thereby  aggravated  if  executed.  Of  this 
nature  is  the  bare  attempt  to  subvert  religion,  (m)  or  public 
justice ;  and  the  latter  will  apply  to  both  descriptions  of  counts  in 
the  indictment.  Such  also  is  the  endeavour  to  dissuade  witnesses 
from  giving  evidence,  (n)  or  the  preparation  of  witnesses,  (o)  or 
the  tampering  with  jurors.  (/;)  Such  are  public  frauds  in  trade,  (q) 
or  public  cheats,  (r)  or  deceit  or  collusion  in  the  King's  courts, 
or  any  consent  thereto,  (s)  4.  Where  there  is  a  bare  conspiracy 
unexecuted,  (f)  or  where  the  conspiracy  by  the  execution  merges 
in  a  higher ^  offence,  (u)  And  he  then  argued  that  the  offence 
charged  against  the  defendants  fell  within  the  principles  of  the 

(«)  Anon.  B.  R.  18  or  19  Gco.  3.  8  Mod.  321.     1  Wils.  41.     3  Burr.  1439. 

(b)  4  Burr.  2472.  (/)    6  Mod.  42,  301.      2  Bnrr.   1127. 

,   (c)  1  Stra,  144.     1  Lev.  125.     Rex  -y.  2  Stra.  866. 

Eccles,  1  Leach,  274,  post,  p.  131.     Reg.  (m)  Fitzg.  66. 

•o.  Rowlands,  17  Q.  B.  671,  post,  p.  140.  (»)  1  Hawk.  P.  C.  c.  21,  s.  15.     2  Stra. 

(</)  Rex  v.  Lynn,  2  T.  R.  733.  904.     And  sec  Rex  v.  Stevcnton,  2  East' 

(e)  Rex  v.  Young,  cited  in  2  T.  R,  733.  R.  362. 

This  was  an  indictment  for  a  conspiracy  (o)  Hob.  271.    3  Inst.  106.    2  Show.  1. 

to  prevent  the  burial  of  a  corpse.     And  (p)  1  Saniid.  300.     1  Lord  Raym.  148. 

see  a  precedent  for  such   a  conspiracy,  1  Burr.  510.     Rex  v.  Jolliffe  4T   R  °85 

2  Chit.  Grim.  L.  36.  Co.  Lit,  157. 

(/)  1  Ed.  3,  stat.  2,  c.  11.     2  Black.  (q)  \  Sess.  Gas.  217.     Comb.  16.     1 

Rep.  1328,  9.  Sid.  409.     1  Ventr.  1.?. 

(0)  Ibid.     See   as  to    the    judgment,  (?•)  5  St.  Tr.  486.     1   Latch.  202.     1 

post,  p.  175.  Roll.  Rep.   2.     2  Lord   Raym.   865.     1 

(£)  1  Lev.  62.      1  Vent.  304.  Barnard,  330. 

(0  1  Salk.  174.     1  Stra.  193.    3  Burr.  (*)  3  Edw.  1,  c.  29.     2  Inst.  212,217. 

132°-  (0  1  Lev.  62,  125.     1  Vent.  304.     3 

(j)  1  Salk.  382,   552.     3  Burr.   1434,  Burr.  1320.     1  Lord  Raym.  379.     1  Salk. 

1878.     2  Lord  Raym.  1031.     4  St.   Tr.  174.     1  Stra.  193.     T.  Raym.  417. 

^5.  (?/)  i  Lord  Raym.  711. 

(/;)  Rex  'v.  Robinson,    1    Leach,   37. 
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above  cases.  In  giving  his  judgment  in  tins  case,  Ashhurst,  J., 
said,  (  The  principal  question  is,  whether  a  conspiracy  to  pervert  Opinions  of 
the  course  of  justice  by  producing  in  evidence  a  false  certificate  the  Judges. 
be  or  be  not  a  crime  ?  It  seems  to  me  that  a  greater  offence  can 
hardly  be  stated  than  that  of  obstructing  or  perverting  the  course 
of  justice,  on  which  the  lives  and  properties  of  all  the  subjects 
depend.'  And  Grose,  J.,  said,  ( It  is  laid  down  in  some  of  the 
cases  that  an  attempt  to  persuade  another  not  to  give  evidence  in 
a  court  of  justice  is  indictable;  then  it  cannot  be  doubted  but  that 
an  attempt  to  mislead  the  court  by  misrepresentation  is  equally  [«?9] 
criminal.  The  course  of  justice  is  perverted  if  the  certificate  of 
the  justices  be  false.  If  they  agree  to  certify  that  a  road  is  in 
repair  for  the  purpose  of  perverting  the  course  of  justice  it  is 
a  crime  and  indictable ;  and  it  is  not  necessary  that  they  should 
know  at  the  time  of  such  agreement  that  the  road  is  out  of  repair ; 
it  is  sufficient  that  they  did  not  know  that  the  fact  which  they 
certified  to  be  true  was  true/  And  Lawrence,  J.,  said,  (  The 
question  is,  whether  a  conspiracy  to  do  an  act  from  which  the 
public  may  receive  any  damage  be  or  be  not  indictable  ?  At  first 
I  thought  this  a  very  doubtful  case,  because  it  struck  me  that  this 
was  an  act  by  which  the  public  would  not  suffer,  as  the  court  at 
the  Assizes  were  not  bound  to  receive  the  certificate  of  the  de- 
fendants, it  not  being  on  oath.  But  on  examination  it  appears 
that  the  practice  of  receiving  the  certificates  of  magistrates 
respecting  the  state  of  roads,  has  existed  as  far  as  the  memory  of 
living  persons  extends,  and  the  Books  carry  it  still  farther  back. 
I  have  not  been  able  to  discover  how  or  when  the  practice  of  re- 
ceiving these  certificates  arose ;  but  a  practice  that  has  been 
adopted  in  the  courts  at  least  as  long  back  as  the  reign  of  Charles 
the  First,  goes  a  great  way  to  show  what  the  law  is  upon  the 
subject.  And  this  is  not  the  only  instance  of  receiving  cer- 
tificates in  evidence ;  certificates  of  bishops  with  respect  to  mar- 
riages are  received ;  the  customs  of  London  are  certified  by  the 
recorder  ;  so  formerly  were  certificates  received  from  the  captain 
of  Calais ;  and  in  Cro.  Eliz.  502,  this  court  said  that  they  would 
give  credit  to  the  certificates  of  the  judges  in  Wales  respecting 
the  practice  of  their  court,  and  that  the  custom  of  the  court  is  a 
law  in  that  court.'  (v) 

Where  one  brother  had  executed  a   conveyance   of  land   to  A  conspiracy 
another  for  the  avowed  object  of  giving  the  latter  a  colourable  to  defeat  an 
qualification  to  kill  game,  and  to  get  rid  of  an  information  then 
pending  against  him,  it  seems  to  have  been  considered  as  quite 
clear  that  they  were  both  guilty  of  an  indictable  conspiracy,  (iv) 

A  count  alleged  that  C.  Staden,  J.  James,  and  J.  Broome  had  A  conspiracy 
been  committed  for  trial  for  having,  by  cheating  and  false  pre-  to  cause  a 
tences,  obtained  from  W.  Hamp  £300,  and  that  W.  Hamp  had  {J^™"^1" 
been  bound  by  recognizances  to  prosecute  them;  and  that  W.  Hamp,  bound  over  to 
W.  Watkins,  and  W.  Probert,  intending  to  defeat  the  due  course  prosecute,  not 
of  law,  did  agree  amongst  themselves  and  with  the  wife  of  the  T?  f,°  J 

•   1      T        T>  1  TTT        TT  111  1  IHSCBS" 

said  J .  JJroome  that  W .  Hamp  should  not  attend  to  prosecute  or  sary  effect  of 
give  evidence,  and  should  receive,  in  consideration  thereof,  £400  a  conspiracy 
from  the  said  wife  of  J.  Broome  ;  and  then  alleged  that  W.  Hamp  fl 

(V)  Hex  v.  Mawbey,  6  T.  R.  C19  to          (w)  Doe  clem.  Roberts  v.  Roberts,  2  B. 
638.  &  A.  367. 
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did  receive  the  ^400.  The  three  following  counts  alleged  the 
object  to  be  to  defeat  and  obstruct  the  due  course  of  law.  The 
prefatory  averments  were  proved,  and  the  wife  of  J.  Broome 
proved  that,  prior  to  the  trial  for  cheating  Hamp,  she  met  the 
now  defendants  at  a  tavern ;  they  said  that  they  were  sorry  to 
carry  on  the  prosecution ;  and  if  she  would  give  them  £500  they 
would  not  do  so ;  and  after  some  conversation  it  was  arranged 
that  a  cheque  for  ^400  should  be  given,  and  it  was  given,  and 
W.  Hamp  thereupon  told  her  that  they  would  not  further  pro- 
secute her  husband.  W.  Hamp  had  been  bound  by  recognizances 
in  £500  to  prosecute.  For  the  defendants  it  was  alleged  that 
J.  Broome  had  such  influence  over  W.  Hamp  that  the  latter  had 
made  an  affidavit  exculpating  J.  Broome  from  any  participation 
in  the  fraud,  and  that  he  was  thus  placed  in  the  dilemma  that,  if 
he  did  not  prosecute,  he  forfeited  his  recognizances,  and,  if  he  did 
prosecute,  he  might  be  indicted  for  perjury ;  and  that  Probert, 
who  was  his  guardian,  in  order  to  extricate  his  ward  from  this 
position,  had  been  a  party  to  the  compromise,  but  without  any 
intention  to  do  wrong,  or  to  obstruct  the  course  of  justice.  But 
Lord  Campbell,  C.  J.,  held  that,  if  the  necessary  effect  of  the 
agreement  was  to  defeat  the  ends  of  justice,  that  must  be  taken  to 
be  the  object ;  and  the  jury  were  directed  to  say,  on  the  first  and 
second  counts,  whether  the  defendants  did  agree  not  to  prosecute 
as  therein  alleged ;  and  on  the  third  and  fourth  counts  whether 
they  conspired  to  obstruct  and  defeat  the  ends  of  justice.  If  they 
did  so  agree  and  conspire,  whatever  might  be  their  private 
reasons,  it  was  the  duty  of  the  jury  to  convict  the  defendants,  (z) 

Where  the  plaintiff  had  been  arrested  for  £38  at  the  suit  of 
Cohen,  ancj  Blake  had  become  bail  for  her,  and  some  proceedings 
had  been  taken  against  him  as  bail,  and  Blake,  Cohen,  Swaysland, 
and  Solomon  went  to  the  plaintiff's  lodgings,  and  Blake  said  he 
must  have  his  money  or  the  plaintiff  must  go  to  gaol,  and  stated 
that  Swaysland  and  Solomon  were  officers,  which  was  not  the 
fact;  and  the  plaintiff  being  frightened,  delivered  to  Blake  a 
watch  and  other  articles,  and  Swaysland  and  Solomon  wrote  two 
papers,  which  were  signed  by  the  plaintiff  and  Blake,  and  which 
papers  stated  that  the  articles  were  deposited  with  Blake  as  a 
security,  and  that  he  should  be  at  liberty  to  sell  them  within 
forty-two  days  unless  he  was  paid  in  the  meantime;  Lord 
Lyndhurst,  C.  B.,  held  that,  as  the  defendants  all  acted  in  con- 
cert, they  were  guilty  of  a  conspiracy,  for  which  they  might  all 
have  been  indicted,  (y) 

It  has  been  held  to  be  an  indictable  offence  to  conspire  on  a 
particular  day  by  false  rumours  to  raise  the  price  of  the  public 
government  funds,  with  intent  to  injure  the  subjects  who  should 
purchase  on  that  day,  and  that  the  indictment  was  well  enough 
without  specifying  the  particular  persons  who  purchased  as  the 
persons  intended  to  be  injured,  and  that  the  public  government 


(.r)  Reg.  v.  Hamp,  6  Cox  C.  C.  167. 
Lord  Campbell,  C.  J.,  held  that  the  facts 
did  not  support  counts  charging  a  con- 
spiracy to  obtain  money  from  the  wife  of 
J.  Broome,  with  intent  to  cheat  him  of  ic. 
The  first  count  had  only  the  word  '  agree,' 


and  not  conspire,  and  on  its  being  said 
that  this  count  did  not  charge  a  con- 
spiracy, Lord  Campbell  said,  '  Nothing 
turns  "  on  that.  Conspire  is  nothing  : 
agreement  is  the  thing.' 

(y)  Bloomfield  v.  Blake,  6  C.  &  P.  75. 
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funds  of  this  kingdom  might  mean  either  British  or  Irish  funds* 
which  since  the  Union  were  each  a  part  of  the  United  Kingdom. 
After  argument  in  arrest  of  judgment.  Lord  Ellenborough,  C.  J., 
said,  f  I  am  perfectly  clear  that  there  is  not  any  ground  for  the 
motion  in  arrest  of  judgment.     A  public  mischief  is  stated  as  the 
object  of  this  conspiracy  ;  the  conspiracy  is  by  false  rumours  to 
raise  the  price  of  the  public  funds  and  securities,  and  the  crime 
lies  in  the  act  of  conspiracy  and  combination  to  effect  that  pur- 
pose, and  would  have  been  complete,  although  it  had  not  been 
pursued  to  its   consequences,  or  the  parties  had  not  been  able 
to  carry  it  into  effect.     The   purpose  itself  is  mischievous ;   it 
strikes  at  the  price  of  a  vendible  commodity  in  the  market,  and  if 
it  gives  a  fictitious  price  by  means  of  false  rumours,  it  is  a  fraud 
levelled  against  all  the  public,  for  it  is  against  all  such  as  may 
possibly  have  anything  to  do  with  the  funds  on  that  particular 
day.'  Bay  ley,  J.,  f  It  is  not  necessary  to  constitute  this  an  offence 
that  it  should  be  prejudicial  to  the  public  in  its  aggregate  capa- 
city, or   to   all   the   King's  subjects,  but  it  is  enough  if  it  be 
prejudicial  to  a  class  of  the  subjects.     Here  then  is  a  conspiracy 
to  effect  an  illegal  end,  and  not  only  so,  but  to  effect  it  by  illegal 
means,  because  to  raise  the  funds  by  false  rumours  is  by  illegal 
means.    And  the  end  is  illegal,  for  it  is  to  create  a  temporary  rise 
in  the  funds  without  any  foundation,  the  necessary  consequence 
of  which  must  be  to  prejudice  all  those  who  become  purchasers 
during  the  period  of  that  fluctuation.'     Dampier,  J.,  tfl  own  I 
cannot  raise  a  doubt,  but  that  this  is  a  complete  crime  of  con- 
spiracy according  to  any  definition  of  it.     The  means  used  are 
wrong,  they  were  false  rumours ;  the  object  is  wrong,  it  was  to 
give  a  false  value  to  a  commodity  in  the  public  market,  which  was 
injurious  to  those  who  had  to  purchase.'  (z) 

In  the  argument  upon  the  foregoing  case  an  authority  was 
cited  where  the  defendants  being  acquitted  of  all  but  conspiring 
to  impoverish  the  farmers  of  the  excise,  it  was  objected  that  there 
was  no  offence ;  but  the  court  held  it  well,  because  the  informa- 
tion showed  that  the  excise  was  parcel  of  the  revenue  of  the 
crown,  and  so  the  impoverishment  of  the  farmers  of  excise  tended 
to  prejudice  the  revenue  of  the  crown,  (a) 

It  seems  that  parties  may  be  guilty  of  a  conspiracy  to  raise  the 
price  of  oil  by  making  fictitious  sales.  (Z>) 

A  conspiracy  to  obtain  money  by  procuring  from  the  lords  of 
the  treasury  the  appointment  of  la  person  to  an  office  in  the  customs 
is  a  misdemeanor  at  common  law.  The  counsel  for  the  defendant 
proposed  to  argue  that  the  indictment  was  bad  on  the  face  of  it, 
as  it  was  not  a  misdemeanor  at  common  law  to  sell  or  to  purchase 
an  office  like  that  of  a  coast  waiter,  and  that,  however  reprehensible 
such  a  practice  might  be,  it  could  only  be  made  an  indictable 
offence  by  Act  of  Parliament.  But  Lord  Ellenborough,  C.  J., 
said,  '  If  that  be  a  question  it  must  be  debated  on  a  motion  in 
arrest  of  judgment,  or  on  a  writ  of  error.  But  after  reading  the 
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(z)  Rex  v.  De  Berenger,  3  M.  &  S.  67. 

(a)  Hex  v.  Starling,  1  Sid.  174. 

(b)  Rex  v.  Hilbers,  2  Chitty  Rep.  163. 
This  was  a  motion  for  a  criminal  infor- 
mation for  a  conspiracy  to  raise  the  price 


of  oil  by  making  fictitious  sales,  and  the 
court  held  that  it  must  appear  that  two 
combined  together,  as  it  was  no  offence 
for  an  individual  separately  to  endea- 
vour. 
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case  of  Rex  v.  Vauylian,  (c)  it  will  be  very  difficult  to  argue  that 
the  offence  charged 'in  the  indictment  is  not  a  misdemeanor,'  And 
Grose,  J.,  in  passing  sentence,  likewise  observed  that  there  could 
be  no  doubt  that  the  indictment  was  sufficient,  and  that  the 
offence  charged  was  clearly  a  misdemeanor  at  common  law.  (d) 

Precedents  are  to  be  met  with  in  the  Books  of  indictments  for 
conspiracies  to  commit  riots,  (e)  And  in  one  case,  it  was  said 
by  a  learned  judge,  with  respect  to  premeditated  and  systematic 
tumults  at  a  theatre,  that  '  the  audience  have  certainly  a  right  to 
express  by  applause  or  hisses  the  sensations  which  naturally  pre- 
sent themselves  at  the  moment ;  and  nobody  has  ever  hindered, 
or  would  ever  question,  the  exercise  of  that  right.  But  if  any  body 
of  men  were  to  go  to  the  theatre  with  the  settled  intention  of 
hissing  an  actor  or  even  of  damning  a  piece,  there  can  be  no  doubt 
that  such  a  cleliberate  and  preconcerted  scheme  would  amount  to 
a  conspiracy,  and  that  the  persons  concerned  in  it  might  be 
brought  to  punishment;'  (f)  and  this  doctrine  has  been  recently 
approved.  (</) 

Where  some  of  the  counts  of  an  indictment  charged  the  de- 
fendant with  conspiring  to  cause  a  great  number  of  persons  to 
meet  together  for  the  purpose  of  exciting  discontent  and  dis- 
affection in  the  minds  of  the  subjects  of  the  Queen,  and  for  the 
purpose  of  exciting  the  said  subjects  to  hatred  and  contempt  of 
the  government  and  constitution,  and  it  appeared  that  a  large 
number  of  persons  had  assembled  at  meetings,  at  which  violent 
speeches  had  been  made  respecting  the  government  and  constitu- 
tion and  the  people's  charter.  Alderson,  B,  told  the  jury,  f  The 
purpose  which  the  defendants  had  in  view,  as  stated  by  the  prose- 
cutors, was  to  excite  disaffection  and  discontent,  but  the  defendants 
say  that  their  purpose  was  by  reasonable  argument  and  proper 
petitions  to  obtain  the  five  points  mentioned  by  their  learned 
counsel.  If  that  were  so,  I  think  it  is  by  no  means  illegal  to  peti- 
tion on  those  points.  The  duration  of  Parliaments  and  the  extent 
of  the  elective  franchise  have  undergone  more  than  one  change  by 
the  authority  of  Parliament  itself;  and  with  respect  to  the  voting 
by  ballot,  persons  whose  opinions  are  entitled  to  the  highest 
respect  are  found  to  differ.  There  can  also  be  no  illegality  in 
petitioning  that  members  of  Parliament  should  be  paid  for  their 
services  by  their  constituents ;  indeed,  they  were  so  paid  in  ancient 
times,  and  they  were  not  required  to  have  a  property  qualification 
till  the  reign  of  Queen  Anne,  and  are  now  not  required  to  have  it 
in  order  to  represent  any  part  of  Scotland  or  the  English  Univer- 
sities.' And  the  learned  Baron  directed  the  jury  to  say  whether 
they  were  satisfied  that  the  defendants  conspired  to  excite  dis- 
affection, and  if  they  were  to  find  them  guilty  of  conspiracy,  (h) 

Several  cases  have  occurred  in  which  the  conspiring  and  con- 
triving, by  sinister  means,  to  marry  a  pauper  of  one  parish  to  a 
settled  inhabitant  of  another,  in  order  to  bring  a  charge  upon  it, 


(c)  4  Burr.  2494.     Ante,  vol.  1,  p.  214. 

(d)  Rex  y.  Pollman,  2  Campb.  229. 

(e)  2  Chit.  Crim.L.  506,  note'-(a).  Sec 
Rex  u.Vincent,  9  C.  &  P.  91. 

(/)'  By  Mansfield,  C.  J.,  in  Clifford  v. 
Brandon,  2  Campb.  369, 


(g)  Gregory  v.  The  Duke  of  Bruns- 
wick, 6  M.  &  G.  953.  3  C.  B.  481.  1 
C.  &K.  24. 

(/O  Reg.  v.  Vincent,  9  C.  &  P.  91.  See 
O'Connell  v.  Reg.  11  Cl.  &  F.  155,  post. 
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have  been  considered  as  indictable  offences,  (z)     It  is  observed  charge  a 
respecting  a  conspiracy  of  this  kind,  that,  considering*  the  offence  Parisn- 
is  a  prostitution  of  the  sacred  rites  of  marriage,  for  corrupt  and 
mercenary  purposes,  and  that,  by  artful  and  sinister  means,  per- 
sons are  seduced  into  a  connection  for  life  without  any  inclination      [682] 
of  their  own,  and  contrary  to  that  freedom  of  choice  which  is  pe- 
culiarly required  in  forming  so  close  an  union,  and  on  which  the 
happiness  of  them  both  so  entirely  depends ;  and  this  for  the  sake 
of  some  gain  or  saving  to  others  who  bring  about  such  marriage ; 
in  this  light  it  seems  a  fit  ground  for  criminal  cognizance,  not 
only  as  being  a  great  oppression  upon  the  parties  themselves  more 
immediately  interested,  but  as  an  offence  against  society  in  ge- 
neral, being  an  abuse  of  that  institution  by  which  society  is  best 
continued  and  legal  descents  preserved,  and  a  perversion  of  the 
purposes  for  which  it  was  ordained.  (J)  But  where,  up»n  an  indict- 
ment against  parish  officers  for  a  conspiracy  of  this  kind,  it  appeared 
that  a  man  of  one  parish  having  gotten  a  woman  with  child  belong- 
ing to  another,  the  defendants  had  agreed  with  the  man  (who  was 
of  the  age  of  29),  with  the  approbation  of  his  father,  to  give  him 
two  guineas  if  he  would  marry  the  woman,  and  that  he  afterwards 
married  her  on  such  condition,  and  received  the  money  from  the 
defendants  immediately  after  the  marriage ;  and  it  was  also  sworn, 
both  by  the  man  and  the  woman,  that  they  were  willing  to  marry 
at  the  time ;  Buller,  J.,  directed  an  acquittal,  notwithstanding  the 
proof  of  the  money  having  been  given  to  procure  such  consent ; 
and  this  after  the  putative  father  had  been  taken  up  under  a 
magistrate's  warrant,  and  was  in  custody  of  the  overseers.     And 
that  learned  judge  held  it  necessary,  in  support  of  such  an  indict- 
ment, to  show  that  the  defendants  had  made  use  of  some  violence, 
threat,  or  contrivance,  or  used  some  sinister  means  to  procure 
the  marriage  without  the  voluntary  consent  or  inclination  of  the 
parties  themselves  ;  and  that  the  act  of  marriage,  being  in  itself 
lawful,  a  conspiracy  to  procure  it  could  only  amount  to  a  crime  by 
the  practice  of  some  undue  means.  (£) 

In  a  case  where  the  indictment  "stated  the  marriage  to  have  been 
procured  by  threats  and  menaces  against  the  peace,  &c.,  it  was 
holden  to  be  sufficient,  without  averring  in  terms  that  the  mar- 
riage was  against  the  will  or  consent  of  the  parties,  though  that 
must  be  proved.  (/) 

And  it  has  since  been  held  that  an  indictment  does  not  lie  for  Rexy.Seward. 
conspiracy  merely  to  exonerate  one  parish  from  the  charge  of  a 
pauper  and  to  throw  it  on  another,  nor  for  conspiring  to  cause  a 
male  pauper  to  marry  a  female  pauper  for  that  purpose,  it  not 
being  stated  that  the  conspiracy  was  to  effect  such  marriage  by 
force,  threats,  or  fraud,  or  that  it  was  so  effected  in  pursuance  of 
the  conspiracy,  (ra)  An  allegation  in  such  an  indictment  that  a 
poor  unmarried  woman  in  a  parish  was  with  child  is  not  equivalent 


(i)  Rex  v.  Tarrant,  4  Burr.  2106.  Rex 
v.  Herbert,  1  East,  P..C.  c.  11,  s.  11, 
p.  461.  Rex  v.  Compton,  Cald.  246. 
8  Mod.  320. 

(j)  1-East,  P.C.  c.  ll,s.ll,  p.  461. 

(*)  Rex  v.  Fowler,  1  East,  P.  C.  c.  11, 
p.  461.  And  the  learned  judge  said  that 


this  point  had  been  so  ruled  several  times 
by  several  judges. 

(/)  Rex  v.  Parkhouse,  1  East,  P.  C. 
c.  11,  s.  11,  p.  4 62,  Bulier,  J. 

(m)  Rex  v.  Seward,  1  A.  &  E.  706. 
3  N.  &  M.  557. 
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to  an  allegation  that  she  was  chargeable  to  such  parish,  (ri)  And 
it  has  been  doubted  whether  an  allegation  that  the  defendants 
conspired  together  for  the  purpose  of  exonerating,  is  equivalent  to 
an  allegation  that  they  conspired  to  exonerate.  (0) 

Upon  an  indictment  for  conspiring  together,,  and  giving  the 
husband  money  to  marry  a  poor  helpless  woman,  who  was  an  in- 
habitant of  B./in  order  to  settle  her  in  the  parish  of  A.^where  the 
husband  was  settled,,  judgment  was  arrested,  because  it  was  not 
averred  that  she  was  last  legally  settled  in  B.  (p)  But  it  is  ob- 
served, that  it  seems  to  be  perfectly  immaterial  where  the  woman's 
settlement  was,  if  it  were  not  in  A.,  provided  that  fact  distinctly 
appeared,  (q)  It  is  further  said,  however,  that  it  is  usual  to  aver 
the  settlements  of  the  parties  in  their  respective  parishes,  and 
also  that  the  woman  was  chargeable  to  her  own  parish  at  the 
time,  though  this  latter  has  never  been  adjudged  to  be  necessary, 
nor  seems  to  be  required  according  to  the  general  rules  which 
govern  the  offence  of  conspiracy,  (r)  It  should  seem  that  in 
such  cases  both  the  purpose  and  the  means  used  are  clearly 
unlawful. 

Conspiring  to  let  a  pauper  land  to  the  intent  that  he  may 
gain  a  settlement  is  illegal.  (s) 

Conspiring  to  charge  a  man  with  being  the  father  of  a  bastard 
child,  with  intent  to  extort  money  from  him,  is  indictable ;  and 
where  the  object  is  stated  to  be  to  extort  money,  it  is  immaterial 
whether  the  woman  is  or  is  not  pregnant,  (t)  And  conspiring  to 
make  such  a  charge,  though  without  any  intent  to  extort  money, 
is  indictable ;  and  it  is  not  necessary  to  state  in  the  indictment 
that  the  charge  was  false,  or  that  the  child  was  likely  to  be 
chargeable.  The  court  doubted  upon  the  objection  that  the  charge 
was  not  stated  to  be  false,  but  ultimately  they  held  the  indictment 
to  be  sufficient,  as  the  defendants  were  at  least  charged  with 
conspiring  to  accuse  the  prosecutor  of  fornication,  and  although 
that  was  spiritual  defamation,  conspiring  to  do  it  was  a  temporal 
offence.  («) 

The  frauds  practised  by  swindlers  may  sometimes  be  indictable 
as  conspiracies.  In  a  case  which  has  been  mentioned  in  a  former 
part  of  this  work,  (v)  where  the  prisoner  had  been  acquitted  upon 
a  charge  of  forgery,  he  was  afterwards  indicted  with  two  of  his  as- 
sociates for  a  conspiracy  to  defraud.  The  indictment  charged  that 
the  defendants  Hevey,  Beatty,  and  Mf  Carty,  fraudulently  and  un- 
lawfully conspired  that  Beatty  should  write  his  acceptance  to  a 
certain  paper-writing,  purporting  to  be  a  bill  of  exchange,  &c.  (the 
tenor  of  which  was  set  out)  in  order  that  Hevey  might,  by  such 
acceptance,  and  by  the  name  M'Carty  being  indorsed  on  the  back 
thereof,  negotiate  the  said  paper-writing  as  a  good  bill  of  exchange, 


(n)  Per  Lord  Denman,  C.  J.,  and 
Taunton,  J.,  ibid. 

(o)  Per  Williams,  J.,  ibid.,  citing  Rex 
v.  Nield,  G  East,  417.  But  see  Rex  v. 
Ridgway,  5  B.  &  Aid.  527,  where  it  was 
held,  that  in  a  conviction  for  attending  a 
meeting  for  carrying  on  a  combination  of 
journeymen  for  the  purpose  of  obtaining 
an  advance  of  wages,  the  words  '  for  the 
purpose  of  obtaining,'  were  synonymous 
with  the  words  '  to  obtain,'  in  the  39  & 


40  Gco.  3,  c.  106,  s.  4,  and  Rex  v.  Nield, 
was  doubted  by  Lord  Tenterden,  C.  J. 

(p}  Rex  v.  Edwards,  8  Mod.  320. 

(a)  1  East,  P.  C.  c.  11,  s.  11,  p.  462. 

(r)  Id.  ibid. 

(s)  Per  cur.  Rex  v.  Edwards,  8  Mod. 
320. 

(/)  Rex  v.  Armstrong,  1  Ventr.  304. 
1  Lev.  62.  Sid.  68. 

(u)  Reg.  v.  Best,  2  Lord  Raym.  1167. 

(v)  Ante,  vol.  2,  p.  722. 
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truly  drawn  at  Bath,  by  one  Jer.  Connell,  for  Smith  and  Co.,  as 
partners  in  the  business  of  bankers,  under  the  style  of  Bath  Bank, 
as  persons  well  known  to  them  the  said  defendants,  and  thereby 
fraudulently  to  obtain  from  the  King's  subjects  goods  and  monies ; 
that  Beatty,  in  pursuance  of  such  conspiracy  and  agreement,  did 
fraudulently  and  unlawfully  write  his  acceptance  to  the  said  paper- 
writing  to  the  tenor  following,  viz.,  '  Accepted,  20  Nov. — 81, 
R.  B.,'  well  knowing  the  firm  of  Smith  and  Co.  to  be  fictitious ; 
that  the  defendants  procured  the  indorsement '  B.  M'Carty  '  to  be 
written  on  the  same,  and  that  the  said  Hevey,  in  pursuance  of 
such  fraudulent  conspiracy,  did  utter  the  said  paper-writing  to  one 
S.  Read,  as  and  for  a  good  bill  of  exchance,  truly  drawn,  &c.,  and 
accepted  by  the  said  Beatty  as  a  person  able  to  pay  the  said  sum 
of  £30,  in  order  to  negotiate  the  same,  and  by  means  thereof  did 
fraudulently  obtain  a  gold  watch,  value  twelve  guineas,  and 
£7  8s.  in  money ;  whereas,  in  truth,  at  the  time  of  drawing, 
accepting,  and  uttering  the  said  bill,  there  were  no  such  persons 
as  Smith  and  Co.  in  the  business  of  bankers  at  Bath,  and  the  said 
Beatty  was  not  of  sufficient  ability  to  pay  the  said  £30,  they, 
the  defendants,  well  knowing  the  same,  &c.,  whereby  they  de- 
frauded the  said  S.  Read  of  the  said  goods  and  monies.  The 
facts  so  charged  being  fully  proved,  the  defendants  were  con- 
victed, (w) 

A  conspiracy  to  raise  money  by  means  of  a  bill  importing 
to  be  a  country  bank  bill,  where  there  is  no  such  bank,  and  none 
of  the  parties  are  of  ability  to  pay  the  bill,  is  indictable,  (x) 

In  a  case  of  later  occurrence  the  defendants  were  convicted  on  Robert's  case, 
an  indictment  which  charged  them  with  a  conspiracy  to  cause  ConsPiracy  to 
themselves  to  be  believed  persons  of  large  property  for  the  pur-  tradesmen. 
pose  of  defrauding  tradesmen,  (y) 

Where  in  an  action  for  slander  it  appeared  that  certain  brokers  Conspiracy  of 
were  in  the  habit  of  agreeing  together  to  attend  sales  by  auction,  brokers  at- 
and  that  one  of  them  only  should  bid  for  any  particular  article, 
and  that  after  the  sale  they  should  have  a  meeting,  consisting  of 
themselves  only,  at  another  place,  to  put  up  to  sale  among  them- 
selves, at  a  fair  price,  the  goods  that  each  had  bought  at  the 
auction,  and  that  the  difference  between  the  price  at  which  the 
goods  were  bought  at  the  auction,  and  the  fair  price  at  this 
private  resale,  should  be  shared  among  them;  Gurney,  B.,  was 
of  opinion  that,  as  owners  of  goods  had  a  right  to  expect  at 
an  auction  that  there  would  be  an  open  competition  from  the 
public,  if  a  knot  of  men  went  to  an  auction  upon  an  agree- 
ment among  themselves  of  the  kind  that  had  been  described, 
they  were  guilty  of  an  indictable  offence,  and  jnight  be  tried  for 
a  conspiracy,  (z) 

Where  an  indictment  alleged  that  a  certain  joint  stock  com-  Conspiring  to 
pany  had  been  established,  the  capital  of  which  was  to  consist  of  fabricate 
2,000  shares,  and  charged  the  defendants  with  conspiring  to  fabri-  aition  totiw 
cate  a  great  number  of  other  shares  in  addition  to  the  said  2,000,  limited  num- 

(u?)  Rex  v.  Hevey,  2  East,  P.  C.  c.  19,  (y)  Rex    v.   Roberts,   1  Campb.   399. 

s.  5,  p.  858,  note  (a).  Lord  Ellenborough,  C.  J.     See  Reg.  v. 

(x)  Anonymous,  1782.    MSS.  Bayley,  Whitebouse,  6  Cox  C.  C.  38,  post. 

J.,  Rose.  Cr.  Evid.  368.    Qucere  whether  (z)  Levi  v.  Levi,  6  C.  &  P.  239. 
this  be  not  a  note  of  the  preceding  case. 
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and  it  appeared  that  the  company  had  not^  been  legally  esta- 
blished ;  Abbott,  C.  J.,  was  of  opinion  that  if,  in  point  of  fact, 
a  combination  to  the  effect  stated  in  the  indictment  were  made 
out,  such  conduct,  in  point  of  law,  constituted  an  offence  punish- 
able in  a  criminal  way,  notwithstanding  the  original  imperfection 
of  the  company's  formation,  (a) 

The  selling  unwholesome  provisions  is,  as  we  have  seen,  an  in- 
dictable offence ;  and  the  following  case  of  bartering  bad  and 
unwholesome  wine  appears  to  have  been  treated  as  a  conspiracy. 
The  indictment  charged  that  the  defendants,  falsely  and  deceit- 
fully intending  to  defraud  Thomas  Chowne  of  divers  of  his  goods, 
&c.,  together  deceitfully  bargained  with  him  to  barter,  sell,  and 
exchange  a  certain  quantity  of  pretended  wine,  as  good  and  true 
new  Portugal  wine,  of  him  the  said  Fordenbourgh,  for  a  certain 
quantity  of  hats  of  him  the  said  Chowne ;  and  that,  upon  such 
bartering,  &c.,  the  said  Fordenbourgh  pretended  to  be  a  mer- 
chant of  London,  and  to  trade  as  such  in  Portugal  wines,  when, 
•in  fact,  he  was  no  such  merchant,  nor  traded  as  such  in  wines ; 
and  the  said  Mackarty,  on  such  bartering,  &c.,  pretended  to  be  a 
broker  of  London,  when,  in  fact,  he  was  not,  and  that  the  said 
Chowne,  giving  credit  to  the  said  fictitious  assumptions,  per- 
sonating, and  deceits,  did  barter,  sell,  and  exchange  to  Forden- 
bourgh, and  did  deliver  to  Mackarty,  as  the  broker  between  the 
said  Chowne  and  Fordenbourgh,  for  the  use  of  Fordenbourgh,  a 
certain  quantity  of  hats,  of  a  certain  value,  for  so  many  hogsheads 
of  the  pretended  new  Portugal  wine  ;  and  that  Mackarty  and 
Fordenbourgh,  on  such  bartering,  &c.,  affirmed  that  it  was  true 
new  Lisbon  wine  of  Portugal,  and  was  the  wine  of  Fordenbourgh, 
when,  in  fact,  it  was  not  Portugal  wine,  nor  was  it  drinkable  or 
wholesome,  nor  did  it  belong  to  Fordenbourgh,  to  the  great  deceit 
and  damage  of  the  said  Chowne,  and  against  the  peace,  &c.  (/>)  It 
is  observed  of  this  indictment,  which  was  ,for  a  cheat  at  common 
law,  that  though  it  did  not  charge  that  the  defendants  conspired 
eo  nomine,  yet  it  charged  that  they  together,  &c.,  did  the  acts 
imputed  to  them,  which  might  be  considered  to  be  tantamount,  (c) 
The  case  was  considered  as  one  of  doubt  and  difficulty,  but  it- 
seems  that  judgment  was  ultimately  given  for  the  crown,  on  the 
ground  that  the  offence  was  conspiracy,  (d) 

A  count  alleged  that  the  prisoners  unlawfully  did  conspire  by 
divers  unlawful  and  fraudulent  devices  and  contrivances,  and  by 
divers  false  pretences,  unlawfully  to  win  from  A.  Rhodes  the  sum 
of  £2  10s.  of  his  money,  and  unlawfully  to  cheat  him  of  the  same ; 
the  prisoners  and  Rhodes  were  in  a  public-house,  and,  in  concert 
with  the  other  two  prisoners,  J.  Dcwhurst  placed  a  pen-case  on 
the  table,  and  left  the  room  to  get  writing-paper.  Whilst  he  was 
absent  the  other  prisoners,  Hudson  and  Smith,  were  alone  with 
Rhodes,  and  Hudson  took  up  the  pen-case,  and  took  the  pen  from 
it,  placing  a  pin  in  the  place  of  it,  and  put  the  pen  he  had  taken 
out  under  the  bottom  of  Rhodes'  drinking-glass,  and  Hudson  then 
proposed  to  Rhodes  to  bet  Dewhurst,  when  he  returned,  that  there 
was  no  pen  in  the  pen-case.  Rhodes  was  induced  by  Hudson 


(a)  Bex  v.  Mott,  2  C.  &  P.  521. 

(b)  Reg.  v.  Mackarty,  2  Lord  Kay m. 
1 179.     2  East,  P.  C.  c.  1 8,  s.  5,  p.  823. 


(c)  2  East,  P.  C.  c.  18,  s.  5,  p.  824. 

(d)  2  East,  ibid.     And  see  ante,  vol.  2, 
p.  612. 
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and  Smith  to  stake  fifty  shillings  in  a  bet  with  Dewhurst  that 
there  was  no  pen  in  the  pen-case,  which  money  Rhodes  placed  on 
the  table,  and  Hudson  snatched  up  to  hold.  The  pen-case  was 
then  turned  up  into  Rhodes'  hand,  and  another  pen  with  the  pin 
fell  into  his  hand,  and  then  the  prisoners  took  his  money.  It  was 
contended,  on  a  case  reserved,  that  this  was  a  mere  deceit  not  con- 
cerning the  public,  and  that  there  was  no  false  pretence  on  which 
any  of  the  prisoners  could  have  been  convicted  of  obtaining  money 
by  false  pretences.  The  prosecutor  intended  to  cheat  Dewhurst, 
and  was  a  party  to  the  fraud,  and  could  not  maintain  this  indict- 
ment. Pollock,  C.  B.,  '  We  are  all  of  opinion  that  the  conviction 
is  good.  The  expression  "  by  false  pretences  "  used  in  the  count 
is  not  to  be  construed  in  the  technical  sense  contended  for  by  the 
counsel  for  the  prisoners.  We  think  that  there  was  abundant 
evidence  of  a  conspiracy  to  cheat.  Though  it  be  an  ingredient  in 
that  conspiracy  to  induce  the  man  who  is  cheated  to  think  that  he 
is  cheating  some  one  else,  that  does  not  prevent  those  who  use 
that  device  from  being  amenable  to  punishment '  (e) 

We  have  seen  that  all  confederacies,  wrongfully  to  prejudice  a  Conspiracy  to 
third  person,  are  considered  as  highly  criminal  at  common  law.  (  f )  solen?nize  a 

•         •  *  \9r~j  ' 

And  where  a  woman,  living  in  the  service  of  her  master,  conspired 
with  another  man  that  he  should  personate  her  master,  and  in  that 
character  should  solemnize  a  marriage  with  her,  which  was  accord- 
ingly done,  for  the  purpose  of  afterwards  raising  a  specious  title  to 
the  property  of  the  master ;  the  gist  of  the  indictment  was  for  the 
conspiracy,  and  the  conviction  was  founded  on  that  ground.  And 
it  was  considered  in  this  case  that,  though  no  actual  injury  was 
proved,  yet  it  was  the  province  of  the  jury  to  collect,  from  all  the 
circumstances  of  the  case,  whether  there  was  not  an  intention  to  do 
a  future  injury  to  the  person  whose  name  was  assumed,  (g) 

And  a  conviction  has  taken  place  upon  an  indictment,  which  Conspiracy  to 
charged  that  M.   A.  Wrench  was  a  person  of  ill-fame  and  bad  Procure  a   . 
character,  and  a  common  prostitute,  and  that  W.  B.  Serjeant  was  "mhicH^by^a' 
an  infant  within  the  age   of  21  years,  and  that  M.  A.  W.  and  license  ob- 
P.  D.  and  S.  J.,  intending  to  defraud  the  said  W.  B.  S.  of  his  ta|ned  by  a 

•      i    r  r>  •  i  false  oath. 

property,  conspired  tor  the  purpose  atoresaid  to  procure  a 
marriage  to  be  solemnized  between  the  said  W.  B.  S.  and  the  C686] 
said  M.  A.  W.,  by  means  of  a  false  oath  to  be  taken  by  the  said 
M.  A.  W.,  and  by  divers  false  pretences,  and  without  the  consent 
of  the  mother  of  the  said  W.  B.  S.,  his  father  being  dead,  and  that 
the  said  M.  A.  W.  and  P.  D.  and  S.  J.,  in  pursuance  of  the  said 
conspiracy,  did  prevail  on  the  said  W.  B.  S.  to  consent  to  marry 
the  said  M.  A.  W.,  and  by  means  of  such  persuasion,  and  by 
means  of  a  false  oath  taken  by  the  said  M.  A.  W.,  in  order  to 
obtain  a  license  for  the  solemnization  of  marriage  between  the  said 
W.  B.  S.  and  the  said  M.  A,  W.,  did  cause  the  said  W.  B.  S.  to 

(e)  Reg.  v.  Hudson,  Bell  C.  C.  263.  p.  628. 

Channel!,  B.,  '  If  the  count  had  omitted  (/)  Ante,  p.  116. 

the  words  "  by  false  pretences,"  it  would  (g)  Rex  v.  Taylor.     1  Leach,   37.     2 

have   been  good.'      Blackburn,  J.,    'If  East,  P.  C.  c.  20,  s.  6,  p.  1010.    See  Wade 

proof  was   given    of  an   agreement   by  v.  Broughton,  3  Ves.  &  B.  172,  that  per- 

fraudulent  devices  to  obtain   the  money,  sons  conspiring  to  procure  the  marriage 

which  is  the  substance  of  the  third  count,  of  a  female  for  the  sake  of  her  fortune 

is  there  not  evidence  for  the  jury?'    See  may  be  indicted  for  a  conspiracy. 
the  case  on  another  point,  ante,  vol.  1, 
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marry  the  said  M.  A.  W.,  and  a  marriage  by  such  license  was  ac- 
cordingly solemnized  between  them,  without  the  leave  of  the 
mother  of  the  said  W.  B.  S.,  who  then  was  such  infant  as  afore- 
said, (h) 

The  seduction  of  a  young  woman  may  be  attended  with  such 
circumstances  as  to  be  indictable  as  a  conspiracy.  A  case  is  re- 
ported where  Lord  Grey  and  others  were  charged,  by  an  infor- 
mation at  common  law,  with  conspiring  and  intending  the  ruin  of 
the  Lady  Henrietta  Berkeley,  then  a  virgin  unmarried,  within  the 
age  of  eighteen  years,  one  of  the  daughters  of  the  Earl  of  Berke- 
ley (she  being  under  the  custody,  &c.,  of  her  father),  and  soliciting 
her  to  desert  her  father,  and  to  commit  whoredom  and  adultery 
with  Lord  Grey,  who  was  the  husband  of  another  daughter  of  the 
Earl  of  Berkeley,  sister  of  the  Lady  Henrietta,  and  to  live  and 
cohabit  with  him  ;  and,  further,  the  defendants  were  charged,  that 
in  prosecution  of  such  conspiracy,  they  took  away  the  Lady  Hen- 
rietta at  night  from  her  father's  house  and  custody,  and  against 
his  will,  and  caused  her  to  live  and  cohabit  in  divers  secret  places 
with  Lord  Grey,  to  the  ruin  of  the  lady  and  to  the  evil  example, 
&c.  The  defendants  were  found  guilty,  though  there  was  no 
proof  of  any  force,  but,  on  the  contrary,  it  appeared  that  the  lady, 
who  was  herself  examined  as  a  witness,  was  desirous  of  leaving 
her  father's  house,  and  concurred  in  all  the  measures  taken  for  her 
departure  and  subsequent  concealment.  It  was  not  shown  that 
any  artifice  was  used  to  prevail  on  her  to  leave  her  father's  house  ; 
but  the  case  was  put  upon  the  ground  that  there  was  a  solicitation 
and  enticement  of  her  to  unlawful  lust  by  Lord  Grey,  who  was 
the  principal  person  concerned,  the  others  being  his  servants,  or 
persons  acting  by  his  command,  and  under  his  control.  (2) 

A  count  charged  that  the  prisoners  did  between  themselves  con- 
spire, combine,  confederate,  and  agree  together  knowingly  and  de- 
signedly to  procure,  by  false  representations,  false  pretences,  and 
other  fraudulent  means,  J.  C.,  a  poor  child,  under  the  age  of 
twenty-one  years,  to  wit,  of  the  age  of  fifteen  years,  to  have  illicit 
carnal  connection  with  a  man  whose  name  is  to  the  jurors  unknown, 
and,  upon  a  case  reserved,  the  judges  were  unanimously  of  opinion 
that  this  count  charged  an  indictable  offence  at  common  law.  (j) 

An  indictment  has  been  held  to  lie  against  several  persons  for 
conspiring  to  carry  away  a  young  female  under  the  age  of  twenty- 
one  from  the  custody  of  her  parents  and  instructors,  and  after- 
wards to  marry  her  to  one  of  the  offenders,  contrary  to  the 
provisions  of  the  4  &  5  Ph.  &  M.  c.  8,  ss.  3  &  4,  and  also  for 
conspiring  to  commit  the  capital  felony  (under  the  3  Hen.  7,  c.  2, 
s.  1)  of  taking  away  an  heiress  against  her  will,  and  afterwards 
marrying  her  to  one  of  the  defendants.  The  young  lady,  who 
was  the  heiress  of  a  gentleman  of  large  fortune,  and  was  only 
fifteen  years  of  age,  had  been  placed  under  the  care  of  some  ladies 
at  Liverpool,  for  the  purpose  of  finishing  her  education,  and  was 


(A)  Rex  v.  Serjeant,  R.  &  M.  N.  P.  R. 
352. 

(»)  Rex  v.  Lord  Grey,  3  St.  Tri.  519. 
1  East,  P.  C.  c.  1 1,  s.  10,  p.  460.  See  also 
Rex  v.  De.laval,  3  Burr.  1434. 

(j)  Reg.  v.  Hears,   2  Den.  C.  C.    79. 


The  indictment  also  contained  two  counts 
framed  to  charge  an  attempt  to  commit 
the  offence  created  by  the  12  &  13  Viet. 
c.  76  ;  but  no  opinion  was  expressed  as 
to  these  counts.  See  ante,  vol.  I,  p.  936. 
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induced  to  leave  their  house  by  means  of  a  fictitious  letter,  fabri-  [687] 
cated  by  the  defendants,  who  conveyed  her  to  Gretna  Green, 
where  she  was  induced  by  means  of  false  representations  to  go 
through  the  ceremony  of  a  Scotch  marriage,  and  to  consent  to  be- 
come the  wife  of  one  of  the  defendants  :  and  the  defendants  were 
convicted.  (£) 

A  case  is  reported  where  several  persons  were  convicted  on  an  Conspiracy  to 
indictment  which  charged  them  with  conspiring  to  Impoverish  impoverish  a 
one  H.  B.,  a  tailor,  and  to  prevent  him,  by  indirect  means,  from  ™adem 
carrying  on  his  trade.  (I)     This,  however,  appears  to  have  been 
considered  as   a  conspiracy  in  restraint  of  trade,  and  so  far  a 
conspiracy  to  do  an  unlawful  act  affecting  the  public,  (m) 

If  traders  conspire  to  defeat  their  creditors  by  disposing  of  Conspiracy 
their  goods  in  contemplation  of  bankruptcy,  they  are  guilty  of  a  to  ch.eat 
conspiracy  at  common  law.  (72) 

So  if  bankers  combine  to  deceive  and  defraud  their  shareholders  Bankers  pub- 
by  publishing  false  balance  sheets,  they  are  indictable  for  a  con-  !ls?lng  fahlse 
spiracy.  (o) 

Where  the  prisoners  were  indicted  for  a  conspiracy  to  cheat  one  Conspiracy  to 
Edwards,  and  the  case  was  that  the  prisoners  had  made  false  cheat  b7 false 
representations  as  to  the  amount  of  profits  of  a  business  carried  J 
on  by  one  of  them,  and  thereby  induced  Edwards  to  enter  into  a  trade, 
partnership  with  one  of  them ;  it  was  held,  that  they  were  liable 
to  be  indicted  for  the  conspiracy,  although  no  action  might  lie  for 
the  false  representation,  as  it  was  not  in  writing,  so  as  to  satisfy 
the  9  Geo.  4,  c.  14,  s.  16.  (/?) 

An  indictment  will  not  lie  for  conspiring  to  commit  a  civil  tres-  An  indictment 
pass  upon  property,  by  agreeing  to  go,  and  by  going  into,  a  pre-  ™^f^,d 
serve   for  hares,   the   property   of  another,  for  the  purpose   of  conspiring  to 
snaring  them,  though  it  be  alleged  to  be  done  in  the  night-time,  commit  a  civil 
and  that  the  defendants  were  armed  with  offensive  weapons,  for  m?,t£*Sfl  , 

P  .  .  -.  jLurners  case. 

the  purpose  01  opposing  resistance  to  any  endeavours  to  appre- 
hend or  obstruct  them.  And  Lord  Ellenborough,  C.  J.,  in  pro- 
nouncing the  judgment  of  the  court,  said,  ( I  should  be  sorry  that 
the  cases  in  conspiracy  against  individuals,  which  have  gone  far 
enough,  should  be  pushed  still  farther.  I  should  be  sorry  to  have 
it  doubted  whether  persons  agreeing  to  go  and  sport  upon  another's 
ground,  in  other  words,  to  commit  a  civil  trespass,  should  Le 
thereby  in  peril  of  an  indictment  for  an  offence  which  would 
subject  them  to  infamous  punishment.'  (<?)  It  may  be  observed 

(k)  Ilex  v.  Wake-field,  2  Lew.  1.     The  (o)  Reg.  v.  Esdaile,  1  F.  &  F.  213. 

marriage  being  in  Scotland,  an  indict-  (p)  lieg.  v.  Timothy,   1   F.  &  F.   39, 

meat  for  felony  under  the  3  Hen.  7,  c.  2,  Channell,  B. 

s.  1,  could  not  have  been  supported,  and  (q)  Rex  v.  Turner,   13  East,  228,  231. 

there  was  no  evidence  to  support  an  in-  But  qu.  as  to  that  which  is  reported  in 

dictment  under  the  4  &  5  Ph.  &  M.  c.  8,  this  case  (p.  230)  to  have  been  said  by 

s.  4.     See  vol.  1,  p.  942,  950.     An  in-  Lord  Ellenborough  in  the  course  of  tho 

dictment  was  preferred  upon  the  4  &  5  argument,  viz.  that  '  all  the  cases  in  con- 

Ph.  &  M.  c.  8,  s.  3,  but  no  judgment  given.  spiracy  proceed  upon  the  ground  that  the 

upon  it.  object  of  the  combination  is  to  be  effected 

(1)  Rex  v.  Eccles,  1  Leach,  274.  by  some  falsity.'    The  facts  stated  in  this 

(m)  By  Lord  Ellenborough,  C.  J.,  in-  case  would  constitute  an  offence  within 

Rex  v.  Turner,   13  East,  228.     See  per  the  9  Geo.  4,  c.  69,   ante,  vol.  1,  p.  63.», 

Lord  Campbell,  C.  J.,  Reg.  v.  Rowlands,  and  it  is  conceived  that  a  conspiracy  to 

17  Q.  B.  671.  commit   an   offence  within   that  statute 

(M)  Reg.  v.  Hall,  1  F.  &  F.  33,  Wat-  would  be  indictable,  although  not  carried 

son,  B.  into  effect.     See  Rex  v.  Waken'old,  supra. 
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But  this  case 
is  overruled. 


An  indict- 
ment said  not 
to  lie  for  a 
t-  >nspiracy  to 
cheat  and 
defraud  a 
man  by  selling 
him  an  un- 
sound horse. 
Pywell's  case. 


[688] 


An  indict- 
ment will  lie 
for  a  con- 
spiracy to 
chent  in  the 
sale  of  a 
horse. 


A  conspiracy 
to  defraud  of 
part  of  the 
price  of  a 
horse  by 
falsely  pre- 
tending that 
it  was  un- 
sound. 


that  it  was  not  stated  in  the  indictment  that  the  weapons  were 
dangerous,  nor  that  the  defendants  conspired  to  go,  &c.,  with 
strong  hand. 

But  this  case  is  overruled  by  Reg.  v.  Rowlands,  (r)  where  Lord 
Campbell,  C.  J.,  said,  '  I  have  no  doubt  whatever  that  it  was 
wrongly  decided.  Going  into  the  prosecutor's  close  against  his 
will,  arme(J  with  offensive  weapons  for  the  purpose  of  opposing 
any  persons  who  should  endeavour  to  apprehend,  obstruct,  or  pre- 
vent them,  would  in  itself  be  an  indictable  offence ;  and  conspiring 
to  commit  such  an  offence  must  be  an  indictable  conspiracy.' 

In  a  case  where  the  defendants  were  charged  with  conspiring  to 
cheat  and  defraud  General  Maclean,  by  selling  him  an  unsound 
horse,  it  appeared  that  one  of  the  defendants,  named  Pywell, 
had  advertised  the  sale  of  horses,  undertaking  to  warrant  their 
soundness  ;  and  that,  upon  an  application  by  General  Maclean,  at 
Pywell's  stables,  another  of  the  defendants  stated  to  him  that  he 
had  lived  with  the  owner  of  a  horse,  which  he  then  showed  to  the 
General ;  that  he  knew  the  horse  to  be  perfectly  sound,  and,  as 
the  agent  of  Pywell,  would  warrant  him  to  be  sound.  General 
Maclean  purchased  the  horse,  taking  a  receipt,  in  which  the  horse 
was  mentioned  as  warranted  sound,  and  to  be  returned  if  not 
approved  of  within  a  week.  It  was  discovered,  very  soon  after 
the  sale,  that  the  animal  was  nearly  worthless.  Lord  Ellenborough, 
C.  J.,  was  of  opinion,  that  the  case  did  not  assume  the  shape  of  a 
conspiracy,  and  that  the  evidence  would  not  warrant  any  proceed- 
ing beyond  that  of  an  action  on  the  warranty,  for  the  breach  of  a 
civil  contract.  And  if  this  were  to  be  considered  as  an  indictable 
offence,  then,  instead  of  the  actions  which  had  been  brought  on 
warranties,  the  defendants  ought  to  have  been  indicted  as  cheats, 
and  that  no  indictment,  in  a  case  like  this,  could  be  maintained, 
without  evidence  of  concert  between  the  parties  to  effectuate  a 
fraud.  (s) 

But  this  case  is  said  really  to  have  been  decided  on  the  ground 
that  '  one  of  the  two  defendants,  though  acting  in  the  sale,  was  not 
shown  to  have  been  aware  that  a  fraud  was  practised,'  (t)  and  it  is 
now  settled  that  persons  may  be  guilty  of  a  conspiracy  to  defraud 
another  in  the  fraudulent  sale  of  a  horse.  Thus  where  the  de- 
fendants conspired  to  make  a  false  representation  that  horses  were 
the  property  of  a  private  person  and  not  of  a  horse  dealer,  and 
were  quiet  to  ride  and  drive,  and  thereby  induced  a  gentleman  to 
buy  them  at  a  large  price,  they  were  held  to  have  been  rightly 
convicted  on  a  count  which  charged  them  with  conspiring  by 
false  pretences  and  subtle  means  to  cheat  the  gentleman  of  his 
money,  (w) 

An  indictment  against  Brown  and  Carlisle  for  conspiracy  alleged 
that  one  Sibson  sold  to  Brown  a  mare  for  £39,  and  that  the 
prisoners,  whilst  the  said  sum  was  unpaid,  conspired  by  false  and 
fraudulent  representations  that  the  said  mare  was  unsound  of  her 
wind,  and  that  she  had  been  examined  by  a  veterinary  surgeon, 
who  had  pronounced  her  a  roarer,  and  that  Brown  had  sold  her  for 


See  also  the  observations  on  this  case  in 
Deac.  GameL.  175.     C.  S.  G. 

(r)  17Q.B.  671. 

0)  Rex  v.  Pywell,  1  Stark.  R.  402. 


(t)  Per  Lord  Denman,  C.  J.,  Reg.  v. 
Kenrick,  5  Q.  B.  49. 

(«)  Reg.  v.  Kenrick,  supra.  See  this 
case,  ante,  vol.  2,  p.  653. 
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£27  to  induce  Sibson  to  receive  a  much  less  sum  in  payment  for 
the  said  mare  than  Brown  had  agreed  to  pay  Sibson  for  the  same, 
and  thereby  to  cheat  Sibson  of  a  large  part  of  the  said  sum 
agreed  to  be  paid  for  the  said  mare.  The  mare  had  been  sold  by 
Sibson  to  Brown  for  the  price  as  alleged,  and  Sibson  had  agreed 
to  trust  Brown  for  the  price  till  after  a  fair.  The  prisoners  after- 
wards conspired  to  send  a  false  account  of  the  mare  to  Sibson,  and 
thereby  to  get  him  to  forego  part  of  the  agreed  price ;  and,  in  pur- 
suance of  this  conspiracy,  they  sent  a  letter  to  Sibson,  stating  that 
the  mare  was  unsound  of  her  wind  and  had  been  examined  by  a 
veterinary  surgeon,  and  he  had  pronounced  her  a  roarer.  In  con- 
sequence of  this  letter  Sibson  saw  Carlisle,  who  stated  that  he  had 
examined  the  mare  and  that  she  was  unsound,  which  he  knew  to 
be  false.  Sibson  afterwards  saw  Brown,  who  told  him  that  he 
had  sold  the  mare  for  £27  only  (which  was  false),  and  persuaded 
him  to  receive  that  sum  in  satisfaction  of  his  claim,  but  no  receipt 
or  other  discharge  was  given.  It  was  contended  that  no  indictable 
offence  had  been  proved  or  charged ;  for  that  the  facts  proved  and 
alleged  did  not  and  could  not  alter  the  position  of  Sibson,  as  the 
payment  of  a  smaller  sum  was  no  satisfaction  of  the  larger  sum, 
fbr  which  he  had  sold  the  mare,  and  he  might  afterwards  enforce 
the  payment  of  the  residue.  But,  upon  a  case  reserved,  it  was 
held  that  the  indictment  was  sustainable,  and  that  the  facts  given 
in  evidence  did  sustain  it.  The  substance  of  the  charge  is  that  the 
prisoners  conspired  to  use  unlawful  means,  namely,  false  repre- 
sentations, to  induce  the  prosecutor  to  forego  a  part  of  his  claim ; 
and  there  is  no  force  in  the  argument  that,  because  the  prisoners 
did  not  by  means  of  their  false  representations  alter  the  right  of 
the  prosecutor  to  his  full  claim,  the  indictment  is  not  sustainable ; 
since  in  no  case  where  a  change  is  made  in  the  possession  of  a 
chattel  through  a  fraud  is  the  property  altered.  It  is  not  neces- 
sary that  the  fraud  should  be  successful.  The  offence  here  charged 
and  proved  comes  within  the  legal  definition  of  a  conspiracy,  (v) 

An  indictment  cannot  be  supported  for  a  conspiracy  to  deprive  An  indict- 
a  man  of  the  office  of  secretary  to  an  illegal  unincorporated  trading  ™eefor^ln"ot 
company.     Lord  Ellenborough,  C.  J.,  said  that  the  society  being  Spiring  to 
certainly  illegal,  to  deprive  an  individual  of  an  office  in  it  could  deprive  a  man 

not  be  treated  as  an  injury :  and  that  when  the  prosecutor  was  ofe  thc  °ffice 

J.*7         -i      P  i       •  •  i  •  i     xi       °*  secretary 

secretary  to  the  society,  instead  of  having  an  interest  which  tne  to  an  niegal 

law  would  protect,  he  was  guilty  of  a  crime,  (w)  trading  com- 

The  earlier  statutes  relating  to  the  combinations  of  workmen  Pany- 
were  repealed  by  the  5  Greo.  4,  c.  95.     But  the  6  Geo.  4,  c.  129,  Combinations 
recites  that  the  provisions  of  the  former  Act  had  not  been  found  f^rnfymen, 
effectual,  and  that  such  combinations  are  injurious  to  trade  and  workmen,  &c., 
commerce,   dangerous  to  the  tranquillity  of    the    country,    and  6  Geo-  4» 
especially  prejudicial  to  the  interests  of  all  who  are  concerned  in  forme^ 
them,  and  that  it  was  expedient  to  make  further  provision,  as  well 
for  the  security  and  personal  freedom  of  individual  workmen  in 

(p)  Reg.  v.  Carlisle,  Dears.  C.  C.  337.  leave  to  the  jury. 

In  Reg.  v.  Read,  6  Cox  C.  C.  134,  the          (w)  Rex  v.  Stratton,  cor.  Lord  Ellen- 
prisoners  were  indicted  for  conspiring  to  borough,    C.  J.,   1   Campb.  549,   in   the 
cheat  by  selling  a  glandered  horse  as  a  notes.     See  Reg.  v.  Hunt,  8  C.  &  P.  642, 
sound  horse  ;  but  Cresswell,  J.,  did  not  ante,  vol.  2,  p.  442. 
think  that  there  was  enough  evidence  to 
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the  disposal  of  their  skill  and  labour  as  for  the  security  of  the 
property  and  persons  of  masters  and  employers,  and  for  that  pur- 
pose to  repeal  the  said  Act,  and  to  enact  other  provisions  and 
regulations  in  lieu  thereof,  and  then  repeals  the  said  Act  of 
5  Geo.  4,  c.  95.  It  then  provides  that  various  enactments  re- 
pealed by  the  5  Geo.  4,  c.  95,  shall  remain  repealed. 

By  the  6  Geo.  4,  c.  129,  s.  3,  <  if  any  person  shall,  by  violence 
to  the  person  or  property,  or  by  threats  or  intimidation,  or  by 

molesting  or  in  any  way  obstructing  another,  force,  or  endeavour 

•>  f      °  -,  , 

to  force,  any  journeyman,  manufacturer,  workman,  or  other  person 

hired  or  employed  in  any  manufacture,  trade,  or  business,  to 
depart  from  his  hiring,  employment,  or  work,  or  to  return  his 
work  before  the  same  shall  be  finished,  or  prevent  or  endeavour  to 
prevent  any  journeyman,  manufacturer,  workman,  or  other  person 

^  being  hired  or  employed,  from  hiring  himself  to,   or   from 
»  i      ./       ' 

accepting  work  or  employment  irom  any  person  or  persons  ;  or  it 
anv  person  shall  use  or  employ  violence  to  the  person  or  property 
°^  another,  or  threats  or  intimidation,  or  shall  molest  or  in  any 
way  obstruct  (a;)  another  for  the  purpose  of  forcing  or  inducing 
such  person  to  belong  to  any  club  or  association,  or  to  contribute 
to  any  common  fund,  or  to  pay  any  fine  or  penalty,  or  on  account 
of  his  not  belonging  to  any  particular  club  or  association,  or  not 
having  contributed  or  having  refused  to  contribute  to  any  common 
fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of  his  not 
having  complied  or  of  his  refusing  to  comply  with  any  rules, 
orders,  resolutions,  or  regulations  made  to  obtain  an  advance  or  to 
reduce  the  rate  of  wages,  or  to  lessen  or  alter  the  hours  of  work- 
ing, or  to  decrease  or  alter  the  quantity  of  work,  or  to  regulate 
the  mode  of  carrying  on  any  manufacture,  trade,  or  business,  or 
the  management  thereof;  or  if  any  person  shall,  by  violence  to 
the  person  or  property  of  another,  or  by  threats  or  intimidation, 
or  by  molesting  or  in  any  way  obstructing  another,  force  or  en- 
deavour to  force  any  manufacturer  or  person  carrying  on  any  trade 
or  business,  to  make  any  alteration  in  his  mode  of  regulating, 
managing,  conducting,  or  carrying  on  such  manufacture,  trade,  or 
business,  or  to  limit  the  number  of  his  apprentices,  or  the  number 
or  description  of  his  journeymen,  workmen,  or  servants  :  every 
person  so  offending,  or  aiding,  abetting,  or  assisting  therein,  being 
convicted  thereof  in  manner  hereinafter  mentioned,  shall  be  im- 
prisoned only,  or  shall  and  may  be  imprisoned  and  kept  to  hard 
labour  for  any  time  not  exceeding  three  calendar  months.'  (y) 

^ec.  ^*  '  ^n^s  ^c*  sna^  no*  extend  to  subject  any  persons  to 
punishment  who  shall  meet  together  for  the  sole  purpose  of  con- 
suiting  upon  and  determining  the  rate  of  wages  or  prices,  which 
tne  persons  present  at  such  meeting,  or  any  of  them,  shall  require 
or  demand  for  his  or  their  work,  or  the  hours  or  time  for  which  he 
or  they  shall  work  in  any  manufacture,  trade,  or  business,  or  who 


(#)  In  Hilton  v.  Eckersley,  6  E.  &  B. 
47,  Lord  Campbell,  C.  J.,  said,  '  If  suing 
upon  such  a  bond  (as  was  in  question  in 
that  case)  could  be  considered  as  molest- 
ing  or  obstructing  the  obligor  within  the 
meaning  of  this  section,  the  bond  would 
be  illegal  and  void.  But  the  molestation 


and  obstruction  here  contemplated  would 
probably  be  considered  to  be  an  unlawful 
act  of  the  same  kind  with  those  speci- 
fically  described.' 

(y)  See  In  re  Perham,  5  H.  &  N.  30, 
and  In  re  Perham,  2  E.  &  E.  383,  as  to  the 
form  of  conviction  under  this  section. 
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shall  enter  into  any  agreement,  verbal  or  written,  among  them-  by  the  persons 
selves,  for  the  purpose  of  fixing  the  rate  of  wages  or  prices  which  meeting. 
the  parties  entering  into  such  agreement,  or  any  of  them,  shall 
require  or  demand  for  his  or  their  work,  or  the  hours  or  time  for 
which  he  or  they  will  work,  in  any  manufacture,  trade,  or  busi- 
ness ;  and  that  persons  so  meeting  for  the  purposes  aforesaid,  or 
entering  into  any  such  agreement  as  aforesaid,  shall  not  be  liable  to 
any  prosecution  or  penalty  for  so  doing,  any  law  or  statute  to  the 
contrary  notwithstanding.' 

Sec.  5.  (  This  Act  shall  not  extend  to  subject  any  persons  to  Proviso  for 
punishment  who  shall  meet  together  for  the  sole  purpose  of  con-  meetings  for 
suiting  upon  and  determining  the  rate  of  wages  or  prices  which  r£.*3°0 
the  persons  present  at  such  meeting,  or  any  of  them,  shall  pay  to  paid  by 
his  or  their  journeymen,  workmen,  or  servants,  for  their  work,  or  masters  to 
the  hours  or  time  of  working  in  any  manufacture,  trade,  or  busi- 
ness,  or  who  shall  enter  into  any  agreement,  verbal  or  written, 
among  themselves,  for  the  purpose  of  fixing  the  rate  of  wages  or 
prices,  which  the  parties  entering  into  such  agreement,  or  any  of 
them,  shall  pay  to  his  or  their  journeymen,  workmen,  or  servants, 
for  their  work,  or  the  hours  or  time  of  working  in  any  manufac- 
ture, trade,  or  business ;   and  that  persons  so  meeting  for  the 
purposes  aforesaid,  or  entering  into  any  such  agreement  as  afore- 
said, shall  not  be  liable   to   any  prosecution   or  penalty  for  so 
doing,  any  law  or  statute  to  the  contrary  notwithstanding.'  (z] 

The  6  Geo.  4,  c.  129,  was  not  intended  to  empower  workmen  The  6  Geo.  4, 
to  meet  and  combine  for  the  purpose  of  dictating  to  their  masters  c<  129'  doei 
whom  they  should  employ,  and  consequently  a  combination  of  workmen ^ 
workmen  for  such  a  purpose  is  indictable  as  a  conspiracy.     An  combine  and 
indictment  charged  that  the  defendant  with  others  did  conspire  to  dictate  to  then- 
prevent  the  workmen  of  J.  Garforth  from  continuing  to  work  in  thcy  s]ian 
a  colliery,  and  it  appeared  that  seven  colliers  had  been  summoned  employ. 
by  Garforth  before  a  magistrate  for  refusing  to  work,  and  that 
this  was  done  at  their  own  request,  as  they  were  afraid  to  work 
except  under  the  appearance  of  being  compelled  to  do  so.     The 
body  of  the  other  men  met  and  agreed  upon  a  letter  addressed  to 
Garforth,  to  the  effect  that  all  the  workmen  in  Garforth's  employ 
would  strike  in  fourteen  days,  unless  the  seven  men  were  dis- 
charged from  the  colliery.     Patteson,  J.,  held  that  the  statute 
never  meant  to  empower  workmen  to  meet  and  combine  for  the 
purpose  of  dictating  to  the  master  whom  he  should  employ,  and 
that  this  compulsion  was  clearly  illegal,  (a) 

In  his  charge  to  the  grand  jury  at  the  Stafford  Special  Commis-  If  workmen 
sion,  1843,  Tindal,  C.  J.,  said,  <  The  first  observation  that  arises  Jjfjj^ 
is  that  if  the  workmen  of  the  several  collieries  and  manufactories,  wages  they 
who  complained  that  the  wages   which  they  received  were  in-  may  lawfully 
adequate  to  the  value  of  their  services,  had  assembled  themselves  ™J^ing  ^ 
peaceably  together  for  the  purpose  of  consulting  upon  and  de-  rate  of  wages 
termining  the  rate  of  wages  or  prices  which  the  persons  present  at  they  will  re- 

(z)   Sec.    6    provides    that   offenders  mons  ;  regulates  the  proceedings  before 

shall  be  compelled  to  give  evidence,  and  the  justices,  gives  a  form  of  conviction,  and 

shall  be  indemnified  ;  for  the  summoning  an  appeal  to  the  quarter  sessions.' 

offenders  before  justices  of  the  peace,  and  (a)  Rex  v.  Bykerdyke,  1  M.  &  Rob. 

for  issuing  warrants  for  their  npprehen-  179. 
sion  when  they  do  not  appear  upon  sum- 
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the  meeting  should  require  for  their  work,  and  had  entered  into 
an  agreement  amongst  themselves  for  the  purpose  of  fixing  such 
rate,  they  would  have  done  no  more  than  the  law  allowed.  A 

.         .         /»         i  -11  ,    /*.£•    •     i       i    'j. 

combination  for  that  purpose  and  to  that  extent  (it  indeed  it  can 
be  called  by  that  name)  is  no  more  than  is  recognized  as  legal  by 
tne  6  Geo-  4>  c-  ]29  >  b^  wnicn  statute  also  exactly  the  same 
right  of  combination,  to  the  same  extent  and  no  further,  is  given 
to  the  masters  when  met  together,  if  they  are  of  opinion  the  rate 
of  wages  is  too  high.  In  the  case  supposed  —  that  is,  a  dispute 
between  the  masters  and  the  workmen  as  to  the  proper  amount  of 
wages  to  be  given,  —  it  was  probably  thought  by  the  legislature 
that  if  the  workmen  on  the  one  part  refused  to  work,  or  the 
masters  on  the  other  refused  to  employ,  as  such  a  state  of  things 
could  not  continue  long,  it  might  fairly  be  expected  that  the  party 
must  ultimately  give  way,  whose  pretensions  were  not  founded  in 
reason  and  justice  —  the  masters  if  they  offered  too  little,  the 
workmen  if  they  demanded  too  much.  But,  unfortunately  for 
themselves  and  others,  those  who  were  discontented  did  not  rest 
here.  Not  satisfied  with  the  exercise  of  their  own  right  to  withhold 
their  own  labour,  if  they  were  discontented  with  the  price  they 
received  for  it,  they  assumed  the  power  of  interfering  with  the 
right  which  others  possessed,  of  exercising  their  discretion  upon 
the  same  point;  and  accordingly  you  will  have  numerous  cases 
laid  before  you  in  which  large  bodies  of  dissatisfied  Avorkmen 
interfered  by  personal  violence  and  by  threats  and  intimidation, 
to  compel  others,  who  were  perfectly  willing  to  continue  to  labour 
in  their  callings  at  the  rate  of  wages  then  paid,  to  desist  from 
their  work,  to  leave  the  mine  or  manufactory,  and  against  their 
own  will  to  add  themselves  to  the  numbers  of  the  discontented 
party  ;  than  which  a  more  glaring  act  of  tyranny  and  despotism 
by  one  set  of  men  over  their  fellows  cannot  be  conceived.  If 
there  is  one  right  which,  beyond  all  others,  the  labourer  ought  to 
be  able  to  call  his  own,  it  is  the  right  of  the  exertion  of  his  own 
personal  strength  and  skill,  in  the  full  enjoyment  of  his  own  free 
will,  altogether  unshackled  by  the  control  or  dictates  of  his  fellow 
workmen  ;  yet,  strange  to  say,  this  very  right,  which  the  dis- 
contented workman  claims  for  himself  to  the  fullest  extent,  he 
does,  by  a  blind  perversity  and  unaccountable  selfishness,  entirely 
refuse  to  his  fellows,  who  differ  in  opinion  from  himself.  It  is 
unnecessary  to  say,  that  a  course  of  proceeding  so  entirely  un- 
reasonable in  itself,  so  injurious  to  society,  so  detrimental  to  the 
interest  of  trade,  and  so  oppressive  against  the  rights  of  the  poor 
man,  must  be  a  gross  and  flagrant  violation  of  the  law,  and  must 
be  put  down,  when  the  guilt  is  established,  by  a  proper  measure 
of  punishment.'  (5) 

The  defendants  were  indicted  for  a  conspiracy  to  impoverish 
partners  in  their  trade  and  business  as  ironfounders,  and  for  a  con- 
sP^rac7  to  prevent  them  from  taking  into  their  service  journeymen 
and  apprentices,  &c.  ;  Rolfe,  B.,  told  the  jury  that,  '  Those  who 
are  to  employ  labour  may  meet  and  say,  "  We  will  not  give  more 

t*ian  suc^  anc*  suc^  a  rate>  or  we  w^  stipulate  for  such  and  such 
number  of  hours'  work  ;  we  will  make,  in  short,  regulations  benefi- 


(6)  C,  &  M.  662,  note.     Parke,  B.,  and  Rolfe,  B.,  were  present. 
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cial  to  ourselves  as  employers,  and  we  agree  that  we  will  not  take 
any  workmen  that  require  more."  On  the  other  hand,  the  work- 
men may  meet  and  say,  "  We  will  not  work  for  less  than  such  and 
such  sums,  and  if  anybody  thinks  to  employ  us  on  low  wages  we 
will  agree  we  will  not  work  for  them,  and  we  agree  to  form  a 
fund  and  support  one  another  until  we  get  them  to  come  to 
proper  terms."  That  being  the  law,  the  market  in  that,  as  in  all 
other  things,  will  find  its  own  level,  and  what  the  value  of  that 
labour  is  will  be  found  out  by  there  being  either  a  redundancy  of 
hands  out  of  work,  or  a  redundancy  of  capital  seeking  for  labour ; 
and  that  is  the  policy  of  the  law.  But  if  any  illegal  means  be 
taken,  the  principle  of  the  common  law  steps  in,  and  says  that  if 
any  persons  conspire  and  combine  together  to  effect  this  illegal 
object,  an  object  that  is  of  itself  illegal,  any  such  conspiracy  to 
effect  the  illegal  object  is  itself  criminal.'  And  with  reference  to 
the  expressions  used  by  the  defendants,  Rolfe,  B.,  said,  *  A  great 
deal  may  be  said  as  to  the  precise  words  used ;  what  I  think  you 
should  consider  is  not  so  much  the  very  words,  as  whether  the  fair 
result  of  it  was  to  intimate  to  the  person  to  whom  it  was  ad- 
dressed, that  some  bodily  harm  would  happen  to  him  if  he 
persevered  in  his  intention  of  working  at  the  prosecutors',  when 
they  only  said,  "  It  will  be  the  worse  for  you  "  and  "  You  will 
regret  it,"  and  so  on.  There  are  no  particular  words  necessary  to 
be  used  if  the  fair  inference  is  that  which  has  been  taken,  that  it 
was  to  prevent  the  other  party  from  persevering  in  the  intention 
of  working  for  the  prosecutors,  and  unquestionably  that  would 
bring  home  the  charge  of  intimidation.'  And  with  respect  to 
persuasion  to  leave  their  service,  Rolfe,  B.,  said,  ( It  is  doubtless 
lawful  for  people  to  agree  among  themselves  not  to  work  except 
upon  certain  terms ;  that  being  so,  I  am  not  aware  of  any  illegality  in 
their  peaceably  trying  to  persuade  others  to  adopt  the  same  view. 
It  is  lawful  for  half  a  dozen  people  to  agree  together  and  say, 
"  We  will  not  work  unless  the  prosecutors  raise  our  wages."  So  it 
is  perfectly  reasonable  to  say  to  a  third  man,  "  You  had  better  do 
that  too,"  if  they  do  not  use  threats,  to  deter  him  from  doing  it ; 
but  it  is  not  necessary  to  use  actual  threats,  if  the  language  used 
is  such  as  tends  to  convey  the  impression  of  intimidation.'  And 
the  very  learned  Baron  afterwards  added,  '  My  opinion  is  that,  if 
there  was  no  other  object  than  to  persuade  people  that  it  was  their 
interest  not  to  work  except  for  certain  wages,  and  not  to  work 
under  certain  regulations  complied  with  in  a  peaceable  way,  it 
was  not  illegal.'  (e) 

On  an  indictment  for  a  combination  by  workmen  contrary  to  the 
6  Geo.  4,  c.  129,  it  appeared  that  the  defendants  were  members  of 
a  society  called  the  Philanthropic  Society  of  Coopers.  The 
society  had  an  acting  member  in  every  cooper's  yard.  C.  Evans, 
a  member  of  the  society,  was  working  in  Mr.  Turner's  yard ;  but, 
with  his  permission,  he  did  four  days'  work  at  the  steam  mills  of 
other  masters,  where  steam  machinery  was  employed  for  making 
casks.  When  this  came  to  the  knowledge  of  the  society,  they  in- 
flicted a  fine  of  £10,  payable  by  instalments,  on  Evans  for  working 
in  a  yard  where  steam  machinery  was  employed.  Evans  refused  to 
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(c)  Reg.  v.  Selsby,  5  Cox  C.  C.  495,  note.     Sp.  As.  1847. 
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pay,  and  the  other  men  in  Mr.  Turner's  yard  then  left  their  work, 
and  refused  to  return  whilst  Evans  was  employed.  Evans  was, 
in  consequence,  thrown  out  of  work.  Each  man  who  left  Turner's 
yard  on  account  of  Evans  was  paid  9s.  for  his  loss  of  time  by 
the  committee.  The  fine  was  imposed  in  accordance  with  the 
rules  of  the  society.  Lord  Campbell,  C.  J.,  was  of  opinion  that 
the  Philanthropic  Society  was,  according  to  its  rules,  a  lawful  in- 
stitution ;  but  it  could  not  be  permitted  that,  under  the  guise  of 
its  laudable  objects,  the  members  should  enter  into  a  combination 
to  injure  others.  By  law  every  man's  labour  was  his  own,  and  he 
might  make  what  bargain  he  liked  for  his  own  employment ;  but 
the  men  must  not  associate  themselves  to  do  that  which  might  pre- 
judice another  man.  The  men  may  take  care  not  to  enter  into 
engagements  of  which  they  do  not  approve ;  but  they  must  not 
prevent  another  from  doing  so.  It  was  clear  the  defendants  un- 
lawfully imposed  a  fine  on  Evans,  and  proceeded  by  unlawful 
means  to  induce  him  to  pay  that  fine,  (d) 

The  first  count  stated  that  R.  P.  and  G.  H.  P.  carried  on  trade  as 
manufacturers  of  japanned  and  tin  wares,  and  that  divers  persons 
were  workmen,  and  hired  and  employed  by  and  worked  as  workmen 
for  the  said  R.  P.  and  G.  H.  P.  in  their  said  trade,  and  that  the 
prisoners  unlawfully  conspired,  &c.,  by  unlawfully  molesting  the 
workmen  so  hired  and  employed  by  and  working  for  the  said  R.  P. 
and  G.  H.  P.  in  their  said  trade,  to  force  and  endeavour  to  force  the 
said  workmen  so  hired  and  employed  by  and  working  for  the  said 
R.  P.  and  G.  H.  P.,  in  their  said  trade,  to  depart  from  their  said 
hiring,  employment,  and  work.  The  second  count  was  like  the 
first,  but  stated  the  means  to  be  by  unlawfully  using  threats  to 
the  said  workmen.  The  third  was  like  the  preceding,  but  stated 
the  means  to  be  by  unlawfully  intimidating  the  said  workmen. 
The  fourth,  fifth,  and  sixth  were  similarly  framed  for  conspiring 
to  force  individual  workmen  to  depart  from  their  hiring  by  the 
means  stated  in  the  first,  second,  and  third  counts  respectively. 
The  seventh  count,  like  the  first,  stated  that  divers  persons 
were  workmen,  and  were  hired  and  employed  by  and  worked  for 
R.  P.  and  G.  H.  P.  in  their  said  trade,  and  that  the  prisoners 
unlawfully  conspired,  &c.,  by  unlawfully  molesting  the  said  R.  P. 
and  G.  H.  P.,  to  force  and  endeavour  to  force  the  said  workmen  so 
hired,  &c.,  to  depart  from  their  said  hiring,  &c.  The  eighth  count 
was  like  the  seventh,  but  stated  the  means  to  be  by  unlawfully 
obstructing  the  said  R.  P.  and  G.  H.  P.,  so  carrying  on  their  said 
trade,  and  the  said  workmen  so  hired,  &c.,  by  and  working  for  the 
said  R.  P.  and  G.  H.  P.  in  their  said  trade.  The  ninth  count 
stated  that  R.  P.  and  G.  H.  P.  carried  on  trade,  &c.,  and  that  the 
prisoners  unlawfully  conspired,  &c.,  by  molesting  the  said  R.  P. 
and  G.  H.  P.,  to  force  and  endeavour  to  force  them  to  make  an 
alteration  in  the  mode  of  carrying  on  their  said  trade.  The  tenth 
count  stated  that  workmen  were  hired,  &c.,  by  R.  P.  and  G.  H.  P. 
as  in  the  former  counts,  and  that  the  prisoners  unlawfully  con- 
spired by  obstructing  the  said  R.  P.  and  G.  H.  P.,  and  by  inducing 
and  persuading  the  said  workmen  in  the  hiring  and  employment 
of  the  said  R.  P.  and  G.  H.  P.  to  leave  their  hiring,  employment, 
and  work,  to  force  and  endeavour  to  force  the  said  R.  P.  and 

(<0  Reg.  v.  Hewitt,  5  Cox  C.  C.  162,  Feb.  1851. 
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G.  H.  P.  to  make  an  alteration  in  the  mode  of  carrying  on  their  and  threaten- 
saicl  trade.     The  eleventh  count  stated  that  R.  P.  and  G.  H.  P.  ing  such 
carried  on  trade,  &c.,  and  that  divers  persons  were  being  hired  workmen- 
and  employed  as  workmen  for  the  said  R.  P.  and  G.  H.  P.  in  their  And  s°  are 
said  trade ;  and  that  the  prisoners  unlawfully  conspired  by  molest-  ^^  reference 
ing  and  obstructing  such  workmen  as  aforesaid  as  might  be  willing  to  the  4  Geo. 
to  be  hired  and  employed  by  the  said  B.  P.  and  G.  H.  P.  in  their  *•  c-  34» s-  ?l) 
said  trade,  and  who  were  not  then  hired  and   employed  by  the  Spiracy  to 
said  R.  P.  and  G.  H.  P.,  or  by  any  other  person,  to  prevent  and  induce  work- 
endeavour  to  prevent  the  said  workmen  so  willing  to  be  employed,  nlen  to  absent 
&c.,  from  hiring  themselves  to,  and  from  accepting  work  and  from  thejr 
employment  from  the  said  R.  P.  and  G.  H.  P.  in  their  said  trade,   employment 
The  twelfth  count  was  like  the  eleventh,  but  stated  the  means  to  Before  the  end 
be  by  unlawfully  using  threats  and  intimidation  to  such  workmen  hiring. 
who  might  be  willing,  &c.     The  thirteenth  (e)  count  stated  that 
R.  P.  and  G.  H.  P.  carried  on  trade,  &c.,  and  that  divers  persons, 
being  artificers,  had  contracted  with  the  said  R.  P.  and  G.  H.  P. 
to  serve  them  as  artificers  in  their  said  trade  for  certain  times  and 
periods,  £c.,  and  had  entered  into  the  service  of  the  said  R.  P. 
and  G.  H.  P.  as  such  manufacturers.     And  that   the  prisoners 
unlawfully  conspired,  &c.,  by  divers  subtle  means  and  devices,  to 
induce  and  persuade  such  artificers  so  having  contracted,  &c.,  and 
so  having  entered  into  the  service,  &c.,   unlawfully  to   absent 
themselves  from  the  said  service  of  the  said  R.  P.  and  G.  H.  P., 
without  the  consent  of  either  of  them,  before  the  respective  terms 
of  the  said  contracts  were  completed.  The  fourteenth  count  stated 
that  W.  H.,  being  an  artificer,  had  contracted,  &c.,  for  a  period 
specified,  and  had  entered  into  the  service,  and  that  the  prisoners 
conspired,  &c.,  by  divers  subtle  means  and  devices,  and  illegal  acts 
and  practices,  and  by  intoxicating  the  said  W.  H.,  to  induce  and 
persuade  the  said  W.  H.,  so  having  contracted,  &c.,  and  so  having 
entered  into  the  said  service,  &c.,  unlawfully  to  absent  himself 
from  the   service  of  the  said  R.  P.  and   G.  H.  P.   without   the 
consent  of  either  of  them  before  the  term  of  the  said  contract  was 
completed.     The  fifteenth  count  was  like   the   fourteenth,   but 
related  to  one  T.  G.     The  eighteenth  count  stated  that  the  pri- 
soners, intending  to  injure  and  oppress  the  saidR.  P.  and  G.  H.  P. 
in  their  trade  as  manufacturers,  &c.,  conspired,  &c.,  by  divers 
subtle  means  and  devices,  and  by  intoxicating  and  thereby  render- 
ing senseless  the  workmen  of  the  said  R.  P.  and  G.  H.  P.  in  their 
trade,  to  convey  to  a  distance  and  carry  away  the  said  workmen, 
and  thereby  to  prevent  the  said  workmen  from  continuing  to  work 
for  the  said  R.  P.  and  G.  H.  P.  in  their  said  trade.  The  twentieth 
count  stated  that  the  prisoners  conspired  by  divers  subtle  means 
and  devices,  and  by  illegal  acts  and  practices,  and  by  molesting 
and  intoxicating  the  workmen  in  the  employment  of  the  said  R.  P. 
and  G.  H.  P.,  and  by  inducing  the  workmen  to  depart  from  the 
said  employment  and  to  break  their  contracts  with  the  said  R.  P. 
and  G.  H.  P.,  to  force  and  compel  the  said  R.  P.  and  G .  H.  P.  to 
alter,  and  thereby  increase,  the  amount  of  wages  which  the  said 
R.  P.  and  G.  H.  P.  then  were  in  the  habit  of  paying   to   the 
workmen  in  their  employment.     Each  count  concluded  fto  the 

(e)  This  and  the  two  following  counts  men  who  unlawfully  absent  themselves 
were  framed  with  reference  to  the  4  from  their  service  before  the  end  of  the 
Geo.  4,  c.  34,  s.  3,  which  relates  to  work-  term  for  which  they  have  been  engaged. 
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Of  Conspiracies 


[BOOK  v. 
In  arrest  of 


Workmen 
have  a  right 
to  combine 
for  their  own  1 
protection  and 
to  obtain  such 
wages  as  they 
choose  to 
demand  ;  but 
they  have  no 
right  to  com- 
bine for  the 
purpose  of 


great  damage  of  the  said  K.  P.  and  G.  H.  P.,'  &c. 
judgment  it  was  urged  that  the  first  ten  counts  were  too  vague, 
and  the  words,  '  molest,'  '  threats,'  f  intimidating,'  and  (  obstruct- 
ing,' were  objected  to  as  not  necessarily  importing  anything  un- 
lawful. To  the  eleventh  and  twelfth  counts  it  was  further 
objected  that  they  ought  to  have  alleged  that  the  prisoners  knew 
of  the  intended  hiring,  and  that  the  names  of  the  workmen  ought 
to  have  been  stated.  That  to  follow  the  words  of  a  statute  was 
only  sufficient  where  the  indictment  was  on  the  statute,  and  here 
the  charge  was  at  common  law.  The  offences  created  by  the 
6  Geo.  4,  c.  129,  s.  3,  depended  entirely  upon  the  means  used, 
and  if  those  were  not  properly  described,  there  was  no  sufficient 
charge  of  conspiracy  to  violate  the  statute.  To  the  thirteenth, 
fourteenth,  and  fifteenth  counts  it  was  objected  that  they  ought 
to  have  stated  what  the  contracts  were,  and  that  the  absence  was 
without  lawful  excuse.  That  conspiring  merely  to  '  induce  and 
persuade,'  as  alleged  in  the  tenth  count,  was  no  offence,  even  if  a 
contract  appeared  which  made  it  unlawful  not  to  serve.  But  the 
Court  of  Queen's  Bench  held  that  the  counts  were  wholly  unex- 
ceptionable. Lord  Campbell,  C.  J.,  '  It  is  objected  that  some 
counts  do  not  disclose  the  nature  of  the  molestation  or  intimida- 
tion by  which  the  conspiracy  was  to  take  effect ;  but  this  is  quite 
unnecessary.  The  words  of  the  legislature  are  used ;  the  terms 
in  question  have  a  meaning  stamped  upon  them  by  the  6  Geo.  4, 
c.  129,  s.  3,  and  we  must  take  it  that  they  are  used  here  in  that 
sense.  And  they  are  not  employed,  as  describing  the  substantive 
offence  for  which  the  indictment  is  preferred ;  that  offence  consists 
in  the  conspiracy,  which  is  a  misdemeanor  at  common  law.'  (f) 

In  summing  up  this  case  to  the  jury,  Erie,  J.,  said,  '  The  law  is 
clear  that  workmen  have  a  right  to  combine  for  their  own  protec- 
tion, and  to  obtain  such  wages  as  they  choose  to  agree  to  demand. 
I  say  nothing  at  present  as  to  the  legality  of  other  persons  not 
workmen  combining  with  them  to  assist  in  that  purpose.  As  far 
as  I  know,  there  is  no  objection,  in  point  of  law,  to  it ;  and  it  is 
not  necessary  to  go  into  that  matter  ;  but  I  consider  the  law  to  be 
clear  so  far  only  as  while  the  purpose  of  the  combination  is  to 
obtain  a  benefit  for  the  parties  who  combine  ;  a  benefit  which  by 
law  they  can  claim.  I  make  that  remark,  because  a  combination 


(/)  Reg.  v.  Rowlands,  17  Q..B.  671. 
2  Den.  C.  C.  364.  Sum.  Ass.  1851.  The 
other  objections  were  not  noticed.  The 
sixteenth  count  stated  that  the  prisoners 
conspired  unlawfully  to  intimidate,  pre- 
judice, and  oppress  R.  P.  and  G.  H.  P. 
in  their  trade  as  manufacturers  of  ja- 
panned and  tin  wares,  and  to  prevent  the 
workmen  of  the  said  R.  P.  and  G.  H.  P. 
from  continuing  to  work  for  them  in  their 
said  trade.  The  seventh  count  stated  that 
the  prisoners  conspired,  &c.,  by  divers 
subtle  means  and  devices,  and  wicked 
arts  and  practices,  to  injure  and  oppress 
the  said  R.  P.  and  G.  H.  P.  in  their  trade 
of  manufacturers  of  tin  and  japanned 
wares,  and  to  induce  the  workmen  of  the 
said  R.  P.  and  G.  H.  P.  to  depart  from 
their  hiring,  employment,  and  work  with 
the  said  R.  P.  and  G.  H.  P,  before  the 


period  of  their  agreement  with  them  was 
completed.  The  nineteenth  count  stated 
that  the  prisoners  conspired,  &c.,  unlaw- 
fully to  intimidate,  prejudice,  and  oppress 
R.  P.  and  G.  H.  P.  in  their  trade  of  ma- 
nufacturers of  japanned  and  tin  wares, 
and  to  entice  and  seduce  away  the  work- 
men of  the  said  R.  P.  and  G.  H.  P.  from 
their  employment,  and  thereby  to  injure 
and  oppress  the  said  R.  P.  and  G.  H.  ?. 
in  their  said  trade  ;  and  Lord  Campbell, 
C.  J. ,  said,  '  We  all  agree  in  thinking  that 
the  sixteenth,  seventeenth,  and  nineteenth 
counts  are  open  to  objection,  as  being  too 
vague.  We  give  no  final  opinion  ;  but 
on  these  counts  there  will  be  a  rule  nisi 
to  arrest  the  judgment,  unless  unolle  pro- 
sequi  be  entered; '  which  the  counsel  for 
the  crown  consented  to  enter. 


CHAP.  II.] 


among  Workmen. 


for  the  purpose  of  injuring  another  is  a  combination  of  a  different 
nature,  directed  personally  against  the  party  to  be  injured ;  and 
the  law  allowing  them  to  combine  for  the  purpose  of  obtaining  a 
lawful  benefit  to  themselves,  gives  no  sanction  to  combinations, 
which  have  for  their  immediate  purpose  the  hurt  of  another.  The 
rights  of  workmen  are  conceded ;  but  the  exercise  of  free-will  and 
freedom  of  action  within  the  limits  of  the  law  is  also  secured 
equally  to  the  masters.  The  intention  of  the  law  is  at  present  to 
allow  either  of  them  to  follow  the  dictates  of  their  own  will  with 
respect  to  their  own  actions  and  their  own  property  ;  and  either,  I 
believe,  has  a  right  to  study  to  promote  his  own  advantage  or  to 
combine  with  others  to  promote  their  mutual  advantage.'  Erie,  J., 
then  said  that  in  this  case  there  had  been  a  combination  to  force 
the  prosecutors  to  agree  to  a  uniform  book  of  prices ;  and,  after 
adverting  to  the  different  counts,  added,  ( If  you  should  be  of 
opinion  that  a  combination  existed  for  the  purpose  of  obstructing 
the  prosecutors  in  carrying  on  their  business,  and  forcing  them  to 
consent  to  this  book  of  prices,  and,  in  pursuance  of  that  concert, 
they  persuaded  the  free  men,  and  gave  money  to  the  free  men,  to 
leave  the  employ  of  the  prosecutors,  the  purpose  being  to  obstruct 
them  in  their  manufacture,  and  to  injure  them  in  their  business, 
and  so  to  force  their  consent,  with  no  other  result  to  the  parties 
combining  than  gratifying  ill-will,  I  am  of  opinion  that  that  would 
also  be  a  violation  of  the  law,  and  would  warrant  a  conviction  on 
the  counts  directed  against  that  form  of  offence.'  It  was  contended 
that  this  language  led  the  jury  to  suppose  that,  although  the 
combination  were  for  a  legitimate  object,  yet,  if  the  means  to  be 
used  would  have  the  effect  of  obstructing  the  prosecutors  in 
carrying  on  their  business,  it  was  an  indictable  conspiracy ; 
whereas,  if  the  object  of  the  workmen  was  to  enforce  their  own 
rights,  they  were  justified  in  doing  so,  though  the  effect  were  an 
obstruction  of  the  prosecutors'  business.  But  Erie,  J.,  said  that 
his  words  had  no  such  meaning,  and  the  Court  of  Queen's  Bench 
saw  no  objection  to  the  summing  up.  (<?) 

And  on  an  indictment  containing  the  same  counts  as  the  preceding 
case  at  the  same  assizes,  Erie,  J.,  told  the  jury  f  that  with  respect 
to  the  law  relating  to  the  combinations  of  workmen,  nothing  can 
be  more  clearly  established  in  point  of  law  than  that  workmen 
are  at  liberty,  while  they  are  perfectly  free  from  engagement,  and 
have  the  option  of  entering  into  employ  or  not ;  nothing  can  be 
more  clear  than  that  they  have  a  right  to  agree  among  themselves 
to  say,  "  We  will  not  go  into  any  employ  unless  we  can  get  a  certain 
rate  of  wages."  But  I  think  it  would  be  most  dangerous  if  that 
proposition  were  carried  at  all  wider  than  the  terms  in  which  I 
put  it ;  that  is  to  say,  where  workmen  are  perfectly  free  from 
engagement,  having  the  option  whether  they  will  hire  themselves 
or  not,  each  man  for  himself  may  say,  "  I  will  go  into  no  employ 
unless  I  can  get  a  certain  rate  of  wages,"  and  all  of  them,  if  they 
choose,  may  say,  "  We  will  agree  with  one  another  that  in  our 
trade,  as  able-bodied  workmen,  we  will  not  take  employ  unless  the 
employers  agree  to  give  a  certain  rate  of  wages."  But  I  think  it 
would  be  most  dangerous  indeed  if  that  rule  of  law,  so  in  favour 
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injuring 
another. 
Masters  may 
also  combine 
to  promote 
their  mutual 
advantage. 


A  conspiracy 
to  obstruct 
manufacturers 
in  carrying  on 
their  business 
and  to  force 
them  to 
consent  to  a 
certain  scale 
of  prices,  and 
in  pursuance 
thereof  per- 
suading the 
workmen  to 
leave  their 
employ,  is 
illegal,  though 
it  be  merely  to 
gratify  ill-will. 


Unengaged 
workmen  have 
a  clear  right 
to  agree 
not  to  enter 
into  any  ser- 
vice unless 
they  obtain  a 
certain  rate  of 
wages  ;  but 
they  have  no 
right  to  com- 
bine to  induce 
men  in  em- 
ploy to  leave 
their  service, 
in  order  to 
compel  their 
masters  to 
raise  their 
washes. 


(g)  Ibid.  p.  686,  note 
460,  et  seq. 


The  summing  up  is  given    at  length  in  5  Cox  C.  C. 
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Any  combina- 
tion to  molest 
or  obstruct 
workmen  who 
are  willing  to 
work  is 
illegal. 


What  are 
threats  and 
intimidation 
within  the 
6  Geo.  4, 
c.  129,  s.  3. 


of  workmen  protecting  their  own  interests,  were  at  all  construed 
to  extend  to  that  which  is  charged  in  this  indictment ;  that  is  to  say, 
to  suppose  that  workmen,  who  think  that  a  certain  rate  of  wages 
ought  to  be  obtained,  have  a  right  to  combine  together  to  induce 
men,  already  in  the  employ  of  other  masters  (to  leave  their 
service),  for  the  purpose  of  compelling  those  masters  to  raise  their 
wages.'  .  .  .  .  ( I  take  it  for  granted  that  if  a  manufacturer  has 
got  a  manufactory,  and  his  capital  embarked  in  it  for  the  purpose 
of  producing  articles  in  that  manufactory,  if  persons  conspire  to- 
gether to  take  away  all  his  workmen,  that  would  necessarily  be  an 
obstruction  to  him ;  that  would  necessarily  be  a  molesting  of  him 
in  his  manufactory,'  and  that  would  certainly  be  a  conspiracy  for 
an  unlawful  purpose,  (h)  *'  The  workmen  have  a  right  to  agree 
that  none  of  those  who  make  the  agreement  will  go  into  employ 
unless  they  are  to  receive  a  certain  rate  of  wages ;  but  with  respect 
to  their  fellow  workmen,  they  have  no  right  at  all  to  agree  to 
molest  or  intimidate  or  annoy  other  workmen  in  the  same  line  of 
business,  who  refuse  to  enter  into  the  agreement,  and  who  choose 
to  go  and  work  for  the  employers  at  a  lower  rate  of  wages  than 
that  which  the  parties  agree  to  rely  on.'  'Let  those  without 
engagements  agree  to  any  terms  they  please,  but  they  have  no 
right  to  interfere  with  other  workmen,  who  do  not  come  into  the 
agreement,  and  who  are,  of  course,  at  liberty  to  go  to  any  em- 
ployers on  any  terms  they  choose.'  (?) 

The  prosecutor  was  a  builder,  and  employed  a  large  number  of 
In   1859   there   had   been   a  strike   of  workmen   in   the 


men. 


building  trade,  and  the  prosecutor  determined  not  to  employ  any 
men  who  declined  to  work  under  a  certain  declaration.  In  May 
1860  the  prosecutor  had  some  men  in  his  employ  who  were 
working  under  this  declaration,  and  the  defendant  and  two  others 
brought  a  paper  signed  by  himself  and  about  thirty  other  work- 
men, which  informed  the  prosecutor  that  '  unless  the  men,  who 
are  working  under  the  declaration  in  his  shop,  are  discharged, 
and  we  have  a  definite  answer  by  dinner-time  to  that  effect,  we 
cease  work  immediately.'  The  defendant,  in  reply  to  questions 
put  by  the  prosecutor,  said  they  had  no  fault  to  find  with  him, 
his  foremen  or  clerks,  or  with  the  wages  the  defendant  received  ; 
but,  being  asked  what  he  wanted,  he  said,  (  You  must  discharge 
those  two  men  who  are  working  under  the  declaration,  and  if  you 
do  not  we  will  leave  work.'  The  prosecutor  refused  to  be  dictated 
to,  and  the  defendant  and  all  the  men  who  had  signed  the  paper 
left  his  employment ;  and  it  was  held  that  the  defendant  was 
rightly  convicted,  under  the  6  Geo.  4,  c.  129,  s.  3,  of  unlawfully 
by  threats  endeavouring  to  force  the  prosecutor  to  limit  the 
description  of  his  workmen.  (J) 


(A)  Reg.  v.  Duffield,  5  Cox  C.  C.  404. 

(0  Per  Erie,  J.,  ibid.  Sec  Hilton  v. 
KcktTsley,  6  E.  &  B.  47,  where  there  was 
much  discussion  as  to  rights  of  masters 
and  workmen  to  combine  to  protect  their 
interests;  and  Lord  Campbell,  C.  J..  after 
citing  the  dictum  of  Grose,  J.,  in  Rex?;. 
Mawbey,  6  T.  R.  636,  there  said,  '  I  can- 
not bring  myself  to  believe,  without  au- 
thority much  more  cogent,  that  if  two 
workmen,  who  sincerely  believe  their 


wages  to  be  inadequate,  should  meet  and 
agree  that  they  would  not  work  unless 
their  wages  wore  raised,  without  design- 
ing or  contemplating  violence,  or  any 
illegal  means  for  gaining  their  object, 
they  would  be  guilty  of  a  misdemeanor.' 
0')  Walsby  v.  Anley,  3  Law  T.  666, 
A.  D.  1861.  Cockburn,  C.  J.,  'Every 
workman  in  the  service  of  an  employer 
is  entitled  to  the  full  exercise  of  his  dis- 
cretion as  to  whether  he  will  continue  in 


CHAP.  II.] 


among  Workmen. 
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So  where  one  Longman  was  a  member  of  the  United  Boiler 
Makers  and  Iron  Shipbuilders  Society,  and  in  the  employ  of 
Messrs.  Kruger  ;  and  they  had  ordered  one  Norfolk,  who  was  not 
a  club-man,  to  work  on  boilers  by  bending  angle  iron,  and  he  did 
so.  Longman  attended  a  meeting  of  the  club,  summoned  '  to  stop  . 
an  encroachment,'  and  found  the  encroachment  was  f  Norfolk's 
working  at  the  angle  iron  ; '  a  resolution  was  passed  that  the  men 
belonging  to  the  society  should  not  be  allowed  to  work  at  Messrs. 
Kruger's  if  Norfolk  was  allowed  to  work  at  angle  iron  work. 
O'Neill,  the  chairman  of  the  meeting,  told  Longman  and  others 
that,  being  club-men  working  in  Kruger's  yard,  they  would  have 
to  come  out  if  Norfolk  was  not  knocked  off  angle  work.  A 
deputation  from  the  club  waited  on  Messrs.  Kruger,  but  produced 
no  effect.  Longman  was  then  summoned  to  another  meeting,  at' 
which  a  report  of  the  deputation  was  made,  and  Longman  was 
asked  by  O'Neill,  from  the  chair,  whether  he  intended  to  remain 
an  honourable  member,  and  leave  the  shop  (Kruger's),  or  stay  in 
the  shop,  and  be  despised  by  the  club,  and  have  his  name  sent 
round  all  over  the  country  in  the  report,  and  be  put  to  all  sort  of 
unpleasantness.  Longman  told  O'Neill  that,  if  there  were  any- 
thing to  undergo,  he  would  bear  the  consequences.  He  had 
further  time  granted  him  for  consideration,  but  ultimately  refused 
to  leave  his  employment.  It  was  held,  chiefly  on  the  authority 
of  the  preceding  case,  that  O'Neill  was  guilty  of  having  unlaw- 
fully, by  threats  and  intimidation,  endeavoured  to  force  Longman 
to  depart  from  his  service.  What  was  said  would  operate  most 
formidably  011  the  mind  of  a  person  who  felt  that  he  would  be  de- 
prived of  all  the  benefit  he  would  otherwise  obtain  from  the  club, 
and  be  dismissed  from  it,  and  put  to  all  sorts  of  unpleasantness. 
It  was  difficult  to  conceive  what  sort  of  threat  could  be  intended 
to  come  within  the  meaning  of  the  Act,  short  of  personal  violence, 
if  this  were  not  such  a  threat.  (A) 

The  22  Viet.  c.  34,  (/)  recites  that  '  different  decisions  have  Agreements 
been  given  on  the  construction  of  the  6  Geo.  4,  c.  129  :'  and  then  in  certmn 

o  111-1.       cases  not  to 

enacts  that  ( no  workman  or  other  person,  whether  actually  in  be  deemed 
employment  or  not,  shall,  by  reason  merely  of  his  entering  into  an  '  molestation ' 


that  employment,  so  long  as  he  is  not 
bound  by  any  contract,  and  to  give  his 
employer  the  alternative  of  either  losing 
his  services,  or  discharging  obnoxious  per- 
sons with  whom  he  might  not  choose  to 
work ;  and  more  than  that,  several  men, 
who  might  consider  other  workmen  as 
obnoxious,  have  a  perfect  right  to  put 
the  same  alternative  to  their  employer. 
But  if  the  men  go  farther  than  that,  and 
seek  to  coerce  the  master  by  the  threat  of 
what  is  likely  to  operate  to  his  injury, 
that  comes  within  the  meaning  of  the  Act. 
In  the  present  case,  it  was  not  one  man 
who  went  to  the  employer,  but  several, 
who  adopted  the  same  course ;  not  with 
the  view  of  giving  him  an  opportunity  of 
exercising  his  discretion,  but,  by  threat- 
ening to  leave  his  employ,  to  compel  and 
coerce  him  to  discharge  the  obnoxious 
persons.'  Crompton,  J.,  '  My  opinion  is, 
that  a  number  cannot  combine  together 
to  do  what  would  tend  to  the  mischief  of 


another  person.  One  man  may  go  and 
say,  "  I  will  not  work  for  you  unless  you 
turn  away  such  and  such  persons  ;"  but 
a  number  could  not  do  that,  as  it  would 
amount  to  a  threat  that  they  would  do  an 
illegal  act.'  Hill,  J.,  *  The  word  "  threat " 
in  the  Act  must  be  construed  with  those 
which  precede  and  follow.  It  may  be  a 
threat  to  do  an  illegal  act ;  and  the  ques- 
tion is,  whether  the  act  threatened  to  be 
done  is  an  illegal  act.  A  man  has  a 
perfect  right  to  go  to  an  employer,  and 
say  all  that  was  said  in  this  case,  or 
several  might  do  it ;  but  if  they  acted  in 
combination,  not  honestly  and  indepen- 
dently, but  for  the  purpose  of  coercing  the 
master,  they  are  guilty  of  a  conspiracy 
at  common  law.  The  combination,  and 
the  attempt  to  carry  it  out,  were  illegal.' 

(/<)  O'Neill  v.  Longman.  9  Cox  C.  C. 
360,  A.D.  1863.  4  B.  &  S.  376.  O'Neill 
v.  Kruger,  4  B.  &  S.  389. 

(I)  Passed  the  19th  of  April,  1859. 
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agreement  with  any  workman  or  workmen,  or  other  person  or 
persons,  for  the  purpose  of  fixing  or  endeavouring  to  fix  the  rate 
of  wages  or  remuneration  at  which  they  or  any  of  them  shall 
work,  or  by  reason  merely  of  his  endeavouring  peaceably,  and  in 
a  reasonable  manner,  and  without  threat  or  intimidation,  direct 
or  indirect,  to  persuade  others  to  cease  or  abstain  from  work 
in  order  to  obtain  the  rate  of  wages  or  the  altered  hours  of 
labour  so  fixed  or  agreed  upon  or  to  be  agreed  upon,  shall  be 
deemed  or  taken  to  be  guilty  of  "  molestation  "  or  "  obstruction," 
within  the  meaning  of  the  said  Act,  and  shall  not  therefore  be 
subject  or  liable  to  any  prosecution  or  indictment  for  conspiracy : 
provided  always,  that  nothing  herein  contained  shall  authorize 
any  workman  to  break  or  depart  from  any  contract,  or  authorize 
any  attempt  to  induce  any  workman  to  break  or  depart  from  any 
contract.' 

We  have  seen  that  from  the  nature  of  conspiracy  it  is  an 
offence  which  cannot  be  charged  as  having  been  committed  by 
one  person  only,  (m)  And  upon  this  ground  it  has  been  holden 
that  no  prosecution  for  a  conspiracy  can  be  maintained  against  a 
husband  and  wife  only,  because  they  are  esteemed  but  one  person 
in  law,  and  presumed  to  have  but  one  will,  (n)  But  husband, 
wife,  and  another  may  be  convicted  of  a  conspiracy.  (0)  So  if  all 
the  defendants  who  are  prosecuted  for  a  conspiracy  be  acquitted 
but  one,  and  the  conspiracy  be  not  stated  as  having  been  had  with 
persons  unknown,  the  acquittal  of -the  rest  is  the  acquittal  of  that 
one  also,  (p)  But  if  two  persons  be  indicted  for  a  conspiracy,  and 
one  only  of  them  appear  and  take  his  trial,  he  may  be  found 
guilty,  though  the  other  defendant  be  absent,  and  has  not 
pleaded ;  (q)  and  this,  although  the  other  conspirator  named  in 
the  indictment  was  dead  before  the  indictment  was  preferred,  (r) 
or  after  pleading  not  guilty,  (s) 

All  the  counts  of  an  indictment  alleged  that  Thompson, 
Tillotson,  and  Maddpck  conspired,  &c.,  *  with  divers  other  persons 
to  the  jurors  aforesaid  unknown  ; '  the  jury  stated  their  opinion, 
upon  the  evidence,  to  be  that  Thompson  had  conspired  with 
either  Tillotson  or  Maddock,  but  that  they  did  not  know  with 
which.  No  evidence  was  given  of  participation  by  any  other 
party ;  and  thereon  the  judge  directed  a  verdict  of  not  guilty,  as 
to  Tillotson  and  Maddock,  and  a  verdict  of  guilty  as  to  Thompson ; 
and  it  was  held  that  as  Tillotson  and  Maddock  had  been  ac- 
quitted, the  verdict  could  not  be  supported  against  Thomp- 
son, (f) 


(m)  Ante,  p.  116. 

(n)  1  Hawk.  P.  C.  c.  72,  s.  8. 

(o)  Reg.  v.  Whitehouse,  6  Cox  C.  C. 
38,  Platt,  B. 

(p)  1  Hawk.  P.  C.  c.  72,  s.  8.  3  Chit. 
Crim.  L.  1141. 

(q)  Rex  v.  Kinnersley,  1  Str.  193. 

(r)  Rex  v.  Nicholls,  *2  Str.  1227.  But 
see  the  case  better  reported  in  13  East, 
412,  in  the  notes. 

(s)  Reg.  v.  Kcnrick,  5  Q.  B.  49. 

(t)  Reg.  v.  Thompson,  16  Q.  B.  832. 
Erie,  J.,  dissentiente.  Lord  Campbell, 
C.  J.,  Patteson,  J.,  and  Coleridge,  J., 
rested  the  decision  on  the  ground  that 


*  other  persons  '  must  mean  persons  othei\ 
than  Tillotson  and  Maddock ;  and 
that  the  acquittal  of  those  defendants, 
therefore,  must  have  the  same  effect  as 
if  Thompson,  Tillotson,  and  Maddock 
had  alone  been  charged  with  the  con- 
spiracy ;  in  which  case  it  was  clear 
Thompson  must  have  been  acquitted : 
and  Patteson,  JM  said,  '  I  cannot  see  how 
Thompson  can  be  convicted  of  conspiring 
with  persons  unknown  ;  upon  the  evi- 
dence he  conspired,  if  at  all,  with  Tillot- 
son or  Maddock.'  Erie,  J.,  was  of  opi- 
nion that, '  according  to  the  rules  of  plead- 
ing, this  charge,  as  to  each  individual, 
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Where  to  an  indictment  against  four  for  a  conspiracy,  two  Judgment 
pleaded  not  guilty;  one  pleaded  in  abatement,  to  which  plea  there  P^sed  on  one 
was  a  demurrer  ;   and  the  fourth  never  appeared ;   and  before  the  before  the 
argument  of  the  demurrer  the  record  was  taken  down  for  trial,  trial  of  an- 
and  one  of  the  defendants  who  had  pleaded  not  guilty  acquitted,  °'her 


dant. 


must  be  construed  as  ..if  he  were  charged 
solely,  and  it  follows  that  the  acquittal  of 
the  two  becomes   immaterial ;   and   the 
verdict  may  be  found  in  any  terms  com- 
prised in  the  indictment.  The  finding  may 
be  that  Thompson  conspired  with  Til- 
lotson, or  with  Maddock,  or  with  other 
persons  unknown ;  and  so  there  may  be 
similar  findings  as  to  the  others.    There- 
fore if  any  one  be  found  guilty,  the  ver- 
dict  must   stand   as    against   him ;    the 
judge  must  take  the  opinion  of  the  jury 
as  to  each,  whatever  be  the  finding  as  to 
the  others.     "  Are  you  of  opinion  that 
Thompson    conspired   with    Tillotson  ?  " 
"  No."    "  With  Maddock  ?  "    "  No.    But 
we  are  satisfied  that  he  conspired  with 
some    one;   we    do  not    know   whom." 
The   conspiracy,  then,  cannot  be  truly 
predicated  of  either  Tillotson  or  Mad- 
dock,  because  the  jury  do  not  know  which 
of  these  two  was  the  conspirator ;  they 
do,  however,  know  that  one  of  them  was  ; 
so  that  against  Thompson,  the  verdict 
should  be  that  he  conspired  with  some 
one,  it  is  not  known  with  whom.'     This 
decision  deserves  reconsideration.    It  is  a 
fallacy  to  suppose  that  the  expression  '  a 
person  to  the  jurors  unknown,'  means  a 
person   absolutely  unknown  :   it  merely 
means  any  person  whose  identity  is  not 
sufficiently  proved  to  the  satisfaction  of 
the  jury;  and  it^cannot  be  doubted  that  if 
Thompson  had  been  charged  with  con- 
spiring with  a  person  to  the  jurors  un- 
known, a  verdict  of  guilty  ought  to  have 
been  entered  on  this  finding  of  the  jury. 
Suppose  a  count  for  stealing  the  coat  of 
A.,  another  the  coat  of  C.,  and  a  third  of 
a  person  unknown,  the  jury  find  that  the 
coat  belongs  to  A.  or  B.,  but  they  cannot 
say  which,  this  is  a  verdict  of  guilty  on  the 
third  count.     This  indictment  was  in  the 
form  which  has  been  in  use  for  ages  in  con- 
spiracy and  riot,  and  was  originally  intro- 
duced, and  has  always  been  used,  for  the 
very  purpose   of  avoiding  an   acquittal 
where  the  evidence  might  fail  to  satisfy 
the  jury  that  any  of  the  persons  named 
were  parties  to  the  offence.     In  Rex  v. 
Sudbury,  1  Lord  Raym.  484,  where  two 
out  of  four  persons  charged  with  a  riot 
had  been  acquitted,  Lord  Holt,  C.  J.,  said, 
'  If  the  indictment  had  been  that  the  de- 
fendants, with  divers  other  disturbers  of 
the  peace,  &c.,  had  committed  this  riot 
and  battery,  and  the  verdict  had  been  as 
in  this  case,  the  King  might  have  had 
judgment.'     In  Rex  v.  Kinnersley,  1  Str. 
193,  at  p.  195,  Reg.  v.  Herne  is   cited. 
There  the  indictment  alleged  that  Herne 
with  A.,  et  multis  aliis,  did  conspire  to 
accuse  a  man  of  an  offence ;  the  grand 
VOL.  III.  L 


jury  ignored  the  bill  as  to  A.,  but  found 
it  as  to  Herne,  who  was  convicted  ;  and 
it  was  moved  in  arrest  of  judgment,  that 
there  being  an  ignoramus  as  to  A.,  Herne 
could  not  be  guilty  of  conspiring  with 
him  ;  but  the  whole  court  held  that  it  was 
sufficient,  it  being  found  that  he,  cum 
multis  aliis,  did  conspire,  and  that  it 
might  have  been  laid  so  at  first.  See  also 
Rex  v.  Scott,  3  Burr.  R.  1262.  It  is  quite 
an  error  to  suppose  that  the  word  'other,' 
as  used  in  indictments,  means  *  different 
from.'  It  is  a  mere  word  of  form,  used 
like  '  further  '  and  'afterwards.'  See 
Reg.  v.  Downing,  1  Den.  C.  C.  52.  If 
the  indictment  had  contained  three 
counts,  the  first  alleging  a  conspiracy 
between  Thompson  and  Tillotson,  the 
second  between  Thompson  and  Maddock, 
and  the  third  between  Thompson  and 
divers  other  persons  to  the  jurors  un- 
known, and  the  facts  had  been  as  in  this 
case,  the  verdict  must  have  been  not 
guilty  on  the  first  two  counts,  and  guilty 
on  the  third  ;  and  yet  each  count  in  this 
indictment  was  in  point  of  law  exactly 
the  same  as  such  three  counts. 

The  authorities  seem  to  show,  that  if 
several  persons  are  indicted  for  a  riot  or 
a  conspiracy,  and  the  jury  acquit  all  ex- 
cept two  in  riot  and  one  in  conspiracy, 
the  latter  must  also  be  acquitted.  It  is 
very  confidently  submitted  that  these 
authorities  rest  on  a  fallacy,  viz.  that 
because  some  are  acquitted,  therefore 
the  others  could  not  have  been  guilty  of 
the  offence  together  with  those  that  are 
acquitted.  The  acquittal  of  A.  neces- 
sarily amounts  to  no  more  than  that  A. 
was  not  proved  to  be  guilty.  Suppose  A. 
and  B.  are  indicted  for  a  conspiracy,  and 
A.  has  made  a  written  confession  that  he 
did  conspire  with  B.,  and  B.  with  him, 
but  the  evidence  fails  as  against  B.,  is  A. 
to  be  acquitted  ?  Suppose,  in  such  a 
case,  A.  had  pleaded  guilty,  is  his  plea 
to  be  set  aside  because  B.  for  want  of 
evidence  is  acquitted  ?  This  shows  tfiat 
in  fact  one  may  be  guilty,  though  the 
rest  are  acquitted,  and  that  the  doctrine 
in  question  rests  on  an  entire  fallacy. 
Again,  it  is  conceived  that  a  still  more 
fatal  objection  to  the  doctrine  exists.  It 
is  apprehended  that  the  acquittal  of  B. 
can  in  no  case  be  admissible  in  evidence 
for  A.  It  is  obvious  that  the  conviction, 
of  A.  would  not  be  evidence  against  B. 
And  the  rule  is,  that  '  no  record  of  a 
conviction  or  verdict  can  be  given  in  evi- 
dence, but  such  whereof  the  benefit  may 
be  mutual.'  Rex  v.  The  Warden  of  the 
Fleet,  Holt,  133  ;  and  see  other  cases, 
2  Phill.  Evid.  c.  1,  s.  1. 
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and  the  other  found  guilty  of  conspiracy  with  him  who  had 
pleaded  in  abatement ;  and  the  demurrer  was  afterwards  argued, 
and  judgment  of  respondeat  ouster  given,  whereupon  a  plea  of  not 
guilty  was  pleaded ;  the  Court  of  King's  Bench  held  that  judg- 
ment might  be  pronounced  upon  the  one  that  had  been  found 
guilty  before  the  trial  of  the  other  defendant ;  for  although  it  was 
possible  that  such  defendant  might  be  acquitted,  yet  the  court 
were  not  warranted  in  coming  to  the  conclusion  that  that  would 
be  so  against  the  verdict  that  had  been  found,  or  in  forbearing  to 
pronounce  judgment  upon  the  defendant  who  had  been  found 
guilty,  (u)  So  where  three  prisoners  were  indicted  in  Ireland  for 
the  capital  offence  of  conspiring  to  murder,  and,  having  refused  to 
join  in  their  challenges,  one  of  them  was  tried  alone  and  convicted ; 
it  was  held,  on  a  case  reserved,  that  he  had  been  properly  tried 
and  convicted,  and  that  there  was  no  ground  for  respiting  or 
arresting  the  judgment,  (v) 

With  respect  to  the  statement  of  the  charge  in  the  indictment 
it  may  be  observed,  that  though  it  is  usual  to  state  the  conspiracy, 
and  then  show  that  in  pursuance  of  it  certain  overt  acts  were 
done,  it  is  sufficient  to  state  the  conspiring  alone,  (w)  And  it  is 
not  necessary  to  state  the  means  by  which  the  object  was  to  be 
effected,  as  the  conspiracy  may  be  complete  before  the  means  to 
be  used  are  taken  into  consideration.  Therefore  an  indictment 
for  conspiring  by  divers  false  pretences  and  subtle  means  and 
devices  to  get  money  from  J.  S.,  and  cheat  him  thereof,  is  not 
objectionable  on  the  ground  that  it  is  too  general,  or  does  not 
sufficiently  show  the  corpus  delicti,  or  specify  any  overt  act.  (x) 
So  a  count  alleging  that  the  defendants  '  unlawfully,  fraudulently, 
and  deceitfully  did  combine,  conspire,  confederate,  and  agree  to- 
gether by  divers  false  pretences  and  subtle  means  and  devices  to 
obtain  and  acquire  to  themselves  from  one  G.  W.  F.  divers  large 
sums  of  money  of  the  monies  of  the  said  G.  W.  F.,  and  to  cheat 
and  defraud  him  thereof,'  has  been  held  good,  (y)  So  where 
a  count  alleged  that  the  defendants  unlawfully,  falsely,  fraudu- 
lently, and  deceitfully  did  conspire,  combine,  confederate,  and  agree 
together,  by  divers  false  pretences  and  indirect  means,  to  cheat 
and  defraud  the  prosecutor  of  his  monies,  the  Court  of  Queen's 
Bench  held  that  this  count  was  good,  on  the  authority  of  Rex  v. 
Gill,  (z)  which  was  founded  on  excellent  reason.  («)  So  where  a 
count  alleged  that  the  defendants  6  unlawfully,  fraudulently,  and 
deceitfully  did  conspire,  combine,  confederate,  and  agree  together 
to  cheat  and  defraud '  the  prosecutor  '  of  his  goods  and  chattels ; ' 
upon  error  in  the  Exchequer  Chamber  it  was  held  that  this  case 


(«)  Rex  v.  Cooke,  f>  B.  &  C.  538.  7  D. 
&  II.  673.  Littledale,  J.,  said,  'If  the 
other  defendant  shall  hereafter  be  ac- 
quitted, perhaps  this  judgment  may  be 
reversed.'  Sed  quaere  for  such  acquittal 
would  not  necessarily  show  that  the  ver- 
dict of  guilty  on  the  former  trial  was 
wrong,  as  witnesses  might  be  dead  or 
absent  who  were  examined  on  the  former 
trial, or  the  one  defendant  might  have  been 
convicted  on  his  own  confession,  which 
would  not  be  admissible  against  the  other 


defendant.     C.  S.  G. 

(y)  Keg.  v.  Ahearnc,  6  Cox,  G. 

(w)  Reg.  v.  Best,  2  Lord  Ray m.  1167. 
1  Salk.  174.  3  Chit.  Crim.  L.  1143.  The 
Poulterers'  Case,  9  Rep.  55.  Rex  v.  Kim- 
berty,  1  Lev.  62.  Rex  v.  Sterling,  I  Lev. 
125. 

O)  Rex  v.  Gill,  2  B.  &  A.  204.  See 
note  (/),  post,  p.  149. 

(y)  Reg.  v.  Kenrick,  5  Q.  B.  49. 

(z)  Supra. 

(a)  Reg.  r.  Gompertz,  9  Q.  B.  824. 
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was  not  distinguishable  from  Rex  v.  Gill,  (b)  and  that  the  count 

was  good,  (c)      But  this  is  only  the  case  where  the  conspiracy  is  Where  the 

to  commit  some  offence,  and  if  it  be  not  to  commit  some  offence,  overt  acts 

the  indictment  must  show  some  illegal  act  done  in  pursuance  of 

the  conspiracy,  or  it  is  insufficient,  (d) 

A  count  alleged  that  C.  C.  died  possessed  of  certain  East  India  A  conspiracy 
stock,  and  that  the  defendants  conspired,  &c.,  by  divers  false,  to  obtain  the 
fraudulent,  and  unlawful  ways,  means,  and  contrivances,  and  by  power  Of 
false  pretences  and  false  swearing,  unlawfully,  &c.,  to  obtain  the  transferring 
means  and  power  to  and  for  S.  P.  of  transferring  and  disposing  of  stock- 
the  said  stock ;  and  that  in  pursuance  of  the  said  conspiracy  the 
defendants  afterwards  caused  a  certain  false  deposition,  purporting 
to  have  been  made  on  oath  by  S.  P.  as  one  of  the  lawful  children 
of  the  said  C.  C.,  wherein  8.  P.  falsely  stated  that  the  widow  of 
the  said  S.  P.  died  without  having  taken  upon  her  letters  of 
administration  of  his  goods,  to  be  exhibited  in  the  Prerogative 
Court  of  Canterbury ;  and  did  then  fraudulently  procure  letters  of 
administration  to  be  issued  of  the  goods  of  C.  C.  to  S.  P.,  as  one  of 
the  lawful  children  of  C.  C.  After  alleging  two  other  overt  acts  of  a 
similar  kind,  the  count  alleged  that  the  defendants  presented  such 
letters  of  administration  to  the  East  India  Company,  and  did,  by 
such  false  ways,  &c.,  false  pretences  and  false  swearing,  fraudu- 
lently obtain  the  means  and  power  to  and  for  S.  P.  of  transferring  and 
disposing  of  the  said  stock ;  and  that  S.  P.  did  transfer  and  dispose 
of  the  said  stock,  &c.,  with  intent  to  defraud  the  widow  of  C.  C. 
It  was  objected,  1st,  that  the  conspiracy  as  alleged  did  not  amount 
to  any  offence,  as  no  legal  meaning  could  be  ascribed  to  obtaining 
*  the  means  and  power  '  of  doing  an  act.  2nd,  that  the  person 
intended  to  be  defrauded  ought  to  have  been  shown  with  more 
certainty.  3rd,  that  it  ought  to  have  been  stated  to  whom  the 
stock  belonged.  But  the  court  held  that  the  statement  of  the 
means  used  for  effecting  the  object  of  the  conspiracy  were  so 
interwoven  with  the  charge  of  conspiracy  as  to  show  on  the  face 
of  the  count  an  unlawful  conspiracy.  But  if  that  were  not  so,  the 
overt  acts  showed  an  indictable  misdemeanor,  (e) 

It  need  not  be  averred  in  the  indictment  that  the  prosecutor  Indictment 

was  innocent  of  the  crime  imputed  to  him  by  the  conspirators.  (/*)  need  not  allege 
.      ,  .  £  .  ,  *  .  f        .         \Y  /    that  the 

And  in  a  case  oi  a  conspiracy  to  charge  a  person  with  being  the  prosecutor  is 

father  of  a  bastard  child,  it  was  holden  not  to  be  necessary  to  aver  innocent, 
that  the  prosecutor  was  not  the  father,  especially  when  the  words 
of  the  indictment  were  '  did  falsely  conspire  falsely  to  charge, 
&c. ;  '  the  principle  being  that  innocence  must  be  intended  till  the 

(6)  Supra.  unlawfully    to    obtain    the   means    and 

(c)  Sydserft1  v.  Reg.  11  Q.  B.  245.  power  to  and  for  S.P.  of  transferring  and 

(cf)  Rex  v.  Seward,  1  A.  &  E.  706.  disposing  of  the  said  stock.     The  eleventh 

(e)  Wright  y.  Reg.  14  Q.  B.  148.    This  count  stated  that  the  defendants  unlaw- 

judgmentwas  affirmed  on  error,  ibid.  180,  fully  conspired  by  false,  &c.,  and  unlaw- 

on  the  authority  of  Sydserff  v,  Reg.  supra.  ful  pretences,  &c.,  to  obtain  and  get  into 

The  indictment  contained  several  other  their  possession  of  and  from  one   S.  B. 

counts,  varying   the  intent   to  defraud,  divers  large  sums  of  money  with  intent 

and  omitting  some  of  the  overt  acts.  The  to  defraud  S.  B.     The  Court  of  Queen's 

se  venth  coun  t  alleged  that  H.M.C.  was  en-  Bench   arrested  the  judgment  on  these 

titled  to  the  stock,  and  that  the  defendants  counts. 

conspired   by  false,   &c.,   and    unlawful  (/)  Rex  v.  Kinnersley,  i  Str.  193. 
ways  and  means,  and  by  false  pretences 

L  2 
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contrary  appeals,  (g)  And  it  should  seem  that  even  without 
those  words  the  indictment  would  be  sufficient,  and  need  not  state 
that  the  charge  was  false,  nor  that  the  child  was  likely  to  become 
chargeable,  &c.  (h)  And  an  indictment  for  a  conspiracy  was 
holden  to  be  good,  although  it  was  riot  alleged  in  the  charge  itself 
that  the  defendants  conspired  falsely  to  indict  the  prosecutor,  and 
although  it  did  not  appear  of  what  particular  crime  or  offence  they 
conspired  to  indict  him,  but  only  in  general  that  the  defendants 
did  wickedly  and  maliciously  conspire  to  indict  and  prosecute  the 
prosecutor  for  a  crime  or  offence  liable  to  be  capitally  punished  by 
the  laws  of  this  kingdom,  (z)  The  conspiracy  is  the  gist  of  the 
charge  alleged  in  such  an  indictment. 

Where  the  defendants  were  indicted  for  conspiring  to  pervert 
the  course  of  justice  by  producing  in  evidence  a  false  certificate  of 
a  justice  of  peace,  it  was  holden  not  to  be  necessary  to  set  forth 
in  the  indictment  that  the  defendants  knew  at  the  time  of  the 
conspiracy  that  the  contents  of  the  certificate  were  false,  on  the 
ground  that  if  persons  with  intent  to  obstruct  the  course  of 
justice  conspire  to  state  a  fact  at  all  events  as  true,  which  they 
do  not  know  to  be  true,  it  is  criminal ;  and  that  the  defendants 
were  bound  to  have  known  that  the  fact  was  true  which  they 
agreed  to  certify  as  such,  (j) 

Where  the  act  is  in  itself  illegal,  it  is  not  necessary  to  state  the 
means  by  which  the  conspiracy  was  effected.  Thus,  where  the 
indictment  charged  that  the  defendants  conspired  together  by 
indirect  means  to  prevent  one  H.  B.  from  exercising  the  trade  of 
a  tailor,  and  it  was  contended  that  it  should  have  stated  the  fact 
on  which  the  conspiracy  was  founded,  the  means  used  for  the 
purpose;  Lord  Mansfield,  C.  J.,  said,  (  The  conspiracy  is  stated 
and  its  object;  it  is  not  necessary  that  any  means  should  be 
stated ;  '  and  Buller,  J.,  said,  '  If  there  be  any  objection  it  is  that 
the  indictment  states  too  much ;  it  would  have  been  good  certainly 
if  it  had  not  added  "  by  indirect  means,"  and  that  will  not  make 
it  bad.'  (k)  And  where  the  indictment  charged  that  the  de- 
fendants conspired,  by  divers  false  pretences  and  subtle  means 
and  devices,  to  obtain  from  A.  divers  large  sums  of  money,  and  to 
cheat  and  defraud  him  thereof;  it  was  holden  that  the  gist  of  the 
offence  being  the  conspiracy,  it  was  quite  sufficient  only  to  state 
that  fact  and  its  object,  and  not  necessary  to  set  out  the  specific 


(</)  Rex  v.  Best,  1  S-ilk.  174.  2  Lord 
Ra.ytn.  1167. 

(/O  2  Lord  Ray m.  1167. 

(i)  Rex  v.  Spragg,  2  Burr.  993.  In 
Reg.  v.  King,  7  Q.  B.  782.  Tindal,  C.  J., 
said  of  this  case,  *  The  point  decided  in 
that  case  appears  to  have  been  merely 
this,  that,  in  an  indictment  for  a  con- 
spiracy, though  the  conspiracy  be  insuffi- 
ciently charged,  yet  if  the  rest  of  the 
indictment  contains  a  good  charge  of  a 
misdemeanor,  the  indictment  is  good. 
Lord  Mansfield  distinguishes  between  the 
allegation  of  the  unexecuted  conspiracy 
to  prefer  an  indictment,  as  to  the  suffi- 
ciency of  which  he  gave  no  opinion,  and 
that  of  the  actual  preferring  of  the  indict- 
ment maliciously  and  without  probable 


cause,  which  he  calls  a  completed  con- 
spiracy actually  carried  into  execution  ; 
and  this  he  holds  to  be  clearly  sufficient  ; 
and  no  doubt  it  was  so;  for,  rejecting 
the  averment  of  the  unexecuted  con- 
spiracy, the  indictment  undoubtedly 
contained  a  complete  description  of  a 
common  law  misdemeanor.' 

0')  Rex  v.  Mawbey,  6  T.  R.  619. 
Ante,  p.  119.  Lawrence,  J.,  said  that  it 
was  not  unlike  the  case  of  perjury  where 
a  man  swears  to  a  particular  fact  without 
knowing  at  the  time  whether  the  fact  be 
true  or  false;  which  is  as  much  perjury 
as  if  he  knew  the  fact  to  be  false,  and 
equally  indictable.  Ante,  p.  2. 

(/<)  Eccles's  case  in  note  (d)  to  Rex  v. 
Turner,  13  East  230.  Ante,  p.  131. 
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pretences.  Bayley,  J.,  said,  that  when  parties  had  once  agreed 
to  cheat  a  particular  person  of  his  monies,  although  they  might 
not  then  have  fixed  on  any  means  for  that  purpose,  the  offence  of 
conspiracy  was  complete.  (/)  But  where  the  act  only  becomes 
illegal  from  the  means  used  to  effect  it,  the  illegality  of  it  should 
be  explained  by  proper  statements,  as  in  the  cases  which  have 
been  cited  of  conspiracies  to  marry  paupers,  (m) 

Where  an  indictment  charged  the  defendants  with  conspiring  Conspiring  to 
'  to  defraud  J.  W.  of  divers  goods,  and  in  pursuance  of  that  con-  defraud  J.  W. 
spiracy  defrauding  him  of  divers  goods,  to  wit,  of  the  value  of 
£100;'  the  Court  of  King's  Bench  refused  to  quash  the  indict- 
ment on  motion  ;  for  although  if  this  had  been  an  indictment  for 
stealing  the  prosecutor's  goods,  it  would  have  been  bad  for  un- 
certainty, yet  in  this  case  the  gist  of  the  indictment  was  the 
conspiracy,  and  it  might  be  that  there  was  so  much  uncertainty 
in  the  transaction,  which  was  the  subject  of  the  indictment,  that 
the  allegation  could  not  be  made  with  greater  certainty,  as  the 
conspiracy  might  be  to  defraud  the  prosecutor,  not  of  any 
particular  goods,  but  of  any  goods  the  prisoner  could  get  hold 
of.  (n) 

And  so  where  an  indictment  stated  that  the  defendants  con-      [693] 
spired  by  false  rumours  to  raise  the  funds,  with  f  intention  thereby  Indictment  for 


to  injure  and  aggrieve  all  the  subjects  of  the  King  who  should  on  inS?  aiiho 

the  21st  of  February  purchase  or  buy'  any  shares  in  the  funds;   should  pur- 

and  it  was  objected  that  the  persons  to  be  affected  by  the  con-  fhase  shares 

spiracy  were  not  particularised,  as  they  ought  to  be,  it  was  held  m       funds- 

that  the  indictment  was  good  ;  for  it  followed  from  the  nature  of 

the  charge  that  the  persons  could  not  be  named,  because  this  was 

a  charge  of  a  conspiracy  on  a  previous  day  to  raise  the  funds  on  a 

future  day,  so  that  it  was  uncertain  who  would  be  the  purchasers  ; 

and  the  offence  being  to  raise  the  funds  on  a  future  day,  its  object 

was  to  injure  all  those  who  should  become  purchasers  on  that  day, 

and  not  some  individuals  in  particular.  (0) 

So  where  the  first  count  of  an  indictment  stated  that  the  de-  Indictment  for 
fendaiits  conspired  to  defraud   (  divers  of  Her   Majesty's  liege  c°nspirmg  to 
subjects,  who  should  bargain  with  the  defendants  for  the  sale  of  withoutg° 
goods  and  merchandise  of  the  said  subjects'  of  great  value,  without  making  pay- 
making  payment  or  other  remuneration  or  satisfaction  for  the  ™entfor 
same,  with  intent  to  acquire  to  the  said  defendants  divers  sums  of 
money  and  other  profit  and  emolument  ;  it  was  held  that  it  was  no 
valid  objection  that  the  count  did  not  state  what  particular  credi- 
tors the  defendants  meant  to  defraud  ;   for  if  the  offence  went  no 
further  than  the  conspiracy,  it  could  not  be  known  what  particular 
persons  fell  into  the  snare.  But  it  was  further  held  that  the  count 
was  defective  in  not  stating  with  sufficient  particularity  what  the 
defendants  conspired  to  do.    For  obtaining  goods  without  making 
payment  was  not  necessarily  a  fraud,  as  the  words  of  the  in- 

(/)  Rex    t'.  Gill,  2  B.  &  A.  204.     In  (n)  Anonymous,   1    Chitty  Rep.   698. 

Reg.  v.  Parker,  3  Q.  B.  292,  1  1  Law,  J.,  In  Reg.  v.  Parker,  supra,  it  was  said  that 

N.  S.   102,  Mag.  C,  Williams,  J.,  said,  the  objection  in  this  case  was  that  the 

'  It   has   been    always  thought    that    in  particular  goods  were  not  specified,  and 

Rex  i'.  Gill  the  extreme  of  laxity    was  probably  only  so  much   as  showed  that 

allowed.'  was  stated  in  the  report. 

(m)   Ante,  p.  124.      See   also   Rex  v.  (o)  Rex  v.  De  Berenger,  3  M.  &  S,  68,     • 

Seward,  ante,,  p.  125.  ante,  p.  123. 
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dictment  might   apply  to  the  obtaining  goods  to  sell  on  com- 
mission, (p) 

The  second  count  in  the  same  indictment  alleged  that  the 
defendants  being  '  indebted  to  divers  persons  in  large  sums  of 
money/  conspired  to  defraud  the  said  creditors  of  the  defendants 
of  payment  of  their  said  debts,  and  in  pursuance  of  the  said 
conspiracy  unlawfully  did  execute  a  certain  false  and  fraudulent 
deed  of  bargain  and  sale  and  assignment  of  certain  fixtures,  stock 
in  trade,  and  goodwill,  of  great  value,  belonging  to  the  said 
defendants,  from  two  of  themselves  to  the  third,  for  divers  false 
and  fraudulent  considerations,  with  intent  thereby  to  procure  to 
the  said  defendants  divers  sums  of  money  and  other  emoluments ; 
and  it  was  held  that  this  count  was  bad  for  the  same  reasons  as 
the  first ;  it  did  not  state  in  what  respect  the  deed  was  false  and 
fraudulent,  and  therefore  the  court  had  only  the  prosecutor's 
general  opinion  upon  this  point,  not  the  facts  on  which  it  was 
founded,  (q) 

Where  an  indictment  alleged  that  an  issue  in  an  action  between 
H.  B.  and  Or.  C.  was  tried,  and  that  the  plaintiff  recovered  a 
verdict  for  the  sum  of  £17,  and  that  the  judge  certified  that 
execution  ought  to  issue  forthwith,  and  that  the  defendants  '  did 
conspire  falsely  and  fraudulently  to  cheat  and  defraud  the  said 
H.  B.  of  the  fruits  and  advantages  of  the  said  verdict  and  certi- 
ficate; '  Lord  Denman,  C.  J.,  held  that  the  indictment  was  bad, 
as  the  allegation  was  too  general,  and  did  not  convey  any  spe- 
cific idea  which  the  mind  could  lay  hold  of,  to  judge  whether 
any  unlawful  act  had  been  done  or  attempted.  The  terms  used 
did  not  import  in  what  manner  the  plaintiff  was  to  be  deprived 
of  the  fruits  and  advantages  of  his  verdict,  and  it  was  not 
even  alleged  that  the  verdict  would  lead  to  any  fruits  and  ad- 
vantages, (r) 

So  where  a  count  alleged  that  the  defendants  conspired  (  by 
divers  false,  artful,  and  subtle  stratagems  and  contrivances,  as 
much  as  in  them  lay,  to  injure,  oppress,  aggrieve,  and  impoverish 
E.  W.  and  T.  W.,  and  to  cheat  and  defraud  them  of  their  monies; ' 
the  Court  of  King's  Bench  arrested  the  judgment  on  the  ground 
that  this  count  was  in  too  general  a  form  to  be  supported,  (*) 
So  where  a  count  charged  that  the  defendants  did  ( conspire  to 
cheat  and  defraud  the  just  and  lawful  creditors '  of  F. ;  Lord 
Tenterden,  C.  J.,  thought  that  the  count  was  much  too  general, 
as  it  did  not  state  what  was  intended  to  be  done,  or  the  persons 
to  be  defrauded,  but  refused  to  stop  the  case  on  this  point,  as,  if  an 
acquittal  were  directed,  and  the  count  should  turn  out  to  be  good, 
the  defendants  might  plead  autrefois  acquit,  (t) 


(/>)  Keg.  v.  Peck,  9  A.  &  E.  686.      1 
P.  &  T).  508. 

(<?)  Reg.  v.  Peck,  supra. 

(r)  Rex  17.  Richardson,  1  M.  &  Rob. 
402. 

(.9)  Rex  v.  Biers,  1  A.  &  E.  327.  In 
Sydserff  v.  Reg.  1 1  Q.  B.  245,  ante,  p.  147, 
Wilde,  C.  J.,  in  delivering  the  judgment 
of  the  Court  of  Exchequer  Chamber,  ob- 
served, « Upon  referring  to  the  judgment 
in  Rex  v.  Biers,  there  seems  strong  rea- 
son to  doubt  whether  it  did  not  go  wholly 
on  the  one  objection  to  the  special  counts. 


Neither  Rex  v.  Gill,  nor  any  other  autho- 
rity at  all  bearing  upon  the  point  decided 
by  it,  was  referred  to  in  that  judgment ; 
and  it  appears  distinctly,  from  Reg.  v. 
Gompertz,  9  Q.  B.  824,  that  Rex  v.  Biers 
has  never  been  considered  by  the  Queen's 
Bench  as  overruling  Rex  v.  Gill.'  It  may 
therefore  be  questioned,  whether  the  Court 
of  Exchequer  Chamber  did  not  think  the 
count  in  Rex  v.  Biers,  which  is  set  out  in 
the  text,  to  be  good. 

(0  Rex  w.  Fowlc,  4  C.  &  P.  592.     The 
defendants  were  acquitted. 
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An  indictment  for  a  conspiracy  to  obtain  goods,  which  states  An  indictment 
that  the  goods  were  obtained,  must  state  whose  property  the  for  conspiring 
goods  were,  or  it  will  be  insufficient.  The  first  count  alleged  that  g^ods^and 
the  defendants,  intending  to  cheat  and  defraud  divers  of  the  liege  obtaining 
subjects  of  the  Queen  of  their  goods,  &c.,  unlawfully  conspired  them  held 
by  divers  false  pretences  to  obtain  from  divers  of  the  liege  sub-  stating"  whose 
jects,  &c.,  then  carrying  on  business  in  the  city  of  London,  to  property  the 
wit,  T.  Tarn  and  D.  Law,  warehousemen  and  copartners,  and  £°ods  were> 
E.  Fennell  and  R.  Fennell,  cotton  yarn  manufacturers  and  co- 
partners, &c.,  divers  goods  and  merchandise  of  great  value,  to  wit, 
&c.,  and  to  cheat  and  defraud  the  said  liege  subjects  of  the  said 
goods  and  merchandise.  The  count  then  set  out  several  overt 
acts  as  to  the  obtaining  goods  from  the  parties  above  named 
respectively,  and  concluded  by  averring  that  the  defendants  did 
by  the  means  aforesaid  obtain  from  the  said  T.  Tarn  and  D.  Law, 
and  E.  Fennell  and  R.  Fennell,  &c.,  the  goods  and  merchandise 
aforesaid,  and  did  cheat  and  defraud  them  thereof.  The  second 
count  was  similar,  but  omitted  to  state  the  overt  acts.  The  third 
count  stated  the  conspiracy  to  be  to  cause  it  to  be  believed  that 
one  of  the  defendants,  who  was  then  an  uncertificated  bankrupt, 
was  not  B.  P.,  but  J.  P.,  and  that  he  carried  on  an  extensive 
shipping  business,  and  was  a  man  of  large  property,  and  had  a 
large  capital  in  the  business,  and  by  means  of  the  said  belief  to 
obtain  from  divers  liege  subjects  (not  naming  them)  divers  goods, 
wares,  and  merchandise,  and  to  cheat  and  defraud  the  said  liege 
subjects  of  the  said  goods,  &c.  The  fourth  count  charged  that 
the  defendants  unlawfully  combined  by  divers  false  pretences  to 
obtain  from  divers  liege  subjects  (not  naming  them)  divers  other 
goods  and  merchandise  of  great  value,  and  to  cheat  and  defraud 
the  said  liege  subjects  of  the  said  goods,  &c.  The  defendants 
having  been  convicted,  a  rule  was  obtained  to  arrest  the  judgment 
for  the  insufficiency  of  the  indictment  in  not  stating  that  the 
goods,  &c.,  which  the  defendants  were  charged  with  conspiring  to 
obtain,  were  the  property  of  any  person,  it  being  consistent  with  [«95] 
the  statement  that  they  were  the  goods,  &c.,  of  the  defendants 
themselves;  and  the  Court  of  Queen's  Bench  held  that  the  in- 
dictment was  bad  for  not  stating  to  whom  the  goods  belonged. 
That  where  the  object  charged  was  a  conspiracy  to  obtain  from 
certain  persons  named  divers  goods,  and  to  cheat  and  defraud 
them  of  the  same,  and  they  were  obtained,  and  the  parties  de- 
frauded, no  precedent  was  to  be  found  to  show  that  an  indictment 
was  good  which  omitted  to  state  whose  the  goods  were.  The  first 
count,  therefore,  was  imperfect,  and  the  objection  applied  more 
strongly  to  the  fourth  count,  where  the  language  was  still  more 
general.  The  conspiracy  charged  was  to  obtain  divers  goods  and 
to  cheat  and  defraud  certain  persons  named,  not  with  intent  to 
cheat  and  defraud  them  of  the  same,  though  perhaps  that  would 
have  made  no  difference,  and  as  there  was  no  statement  to  whom 
the  goods  belonged,  the  charge  did  not,  of  necessity,  import  any 
offence,  as  it  was  consistent  with  an  attempt  by  the  defendants  to 
obtain  by  some  means  their  own  goods  unlawfully  detained  from 
them ;  and  to  hold  that  the  use  of  the  words  ( to  cheat  and 
defraud '  necessarily  implied  that  the  goods  belonged  to  the  parties  . 
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A  count, 
which  charges 
a  conspiracy 
to  cheat  cer- 
tain liege  sub- 


who  were  stated  to  be  defrauded,  would  be  letting  in  a  gene- 
rality, which  was  not  shown  ever  to  be  allowed,  (u) 

A  count  alleged  that  the  defendants  did  unlawfully  combine, 
conspire,  confederate,  and  agree  together  to  cause  and  procure 
certain  goods,  wares,  and  merchandises,  which  had  been  and  were 
theretofore  imported  into  the  port  of  London  from  parts  beyond 
the  seas,  and  in  respect  whereof  certain  duties  of  customs  were 
due  and  payable  to  the  Queen,  to  be  taken  away  from  the  said 
port  and  delivered  to  the  respective  owners  thereof  without 
payment  to  the  Queen  of  a  great  part  of  the  duties  of  customs  so 
due  and  payable  thereon  as  aforesaid,  with  intent  to  defraud  the 
Queen  in  her  revenue  of  the  customs ;  it  was  objected  in  arrest 
of  judgment  that  the  count  was  insufficient,  because  no  descrip- 
tion of  the  goods  was  given,  by  which  the  court  could  judge 
whether  the  goods  were  liable  to  duty.  But  the  Court  of  Queen's 
Bench  held  that  it  was  not  necessary  to  specify  the  goods.  It 
was  matter  of  evidence  what  the  goods  were  to  which  the  con- 
spiracy related ;  the  parties  might  have  conspired  without  know- 
ing what  they  were ;  they  might  have  laid  their  heads  together  to 
cheat  the  Queen  of  whatever  customable  goods  they  could  pass,  (v) 

A  count  alleged  that  W.  H.  King,  E.  A.  Birch,  and  A.  D. 
Phillips,  did  (  unlawfully  combine,  conspire,  confederate,  and  agree 
together  to  cheat  and  defraud  certain  liege  subjects  of  our  Lady 
the  Queen,  being  tradesmen,  of  divers  large  quantities  of  their 


(u)  Reg.  v.  Parker,  3  Q.  B.  292,  1 1 
Law,  J.,  N.  S.  Mag.C.  102.  See  Reg. 
v.  Bullock,  Dears.  C.  C.  653.  S.  P. 
Although  there  appears  at  first  sight  to  be 
some  little  discrepancy  in  the  cases  upon 
this  point,  perhaps  they  are  not  irrecon- 
cilable. The  correct  distinction  to  be 
drawn  from  them  appears  to  be  this,  that 
where  there  has  been  merely  a  conspiracy 
for  a  particular  purpose  (e.  g.  to  raise  the 
funds),  and  such  conspiracy  has  not  been 
carried  into  execution,  an  indictment  in 
general  terms  will  be  sufficient ;  but 
where  there  has  not  only  been  a  conspi- 
racy, but  such  conspiracy  has  been  car- 
ried into  effect,  there  the  indictment 
ought  to  specify  precisely  what  has  been 
effected,  as  the  parties  injured,  the  pro- 
perty obtained,  and  to  whom  it  belonged. 
The  reason  of  such  a  distinction  is  that 
in  the  one  case  it  is  impracticable  to  state 
with  minuteness  what  never  was  carried 
beyond  the  intention,  whereas  in  the 
other  case  what  was  actually  effected  may 
easily  be  stated.  The  case  may  be  com- 
pared to  the  cases  of  burglary  with  in- 
tent to  steal,  and  burglary  accompanied 
by  an  actual  stealing  ;  in  the  former  it  is 
sufficient  to  state  that  the  prisoner  broke 
and  entered  the  house  with  intent  to  steal 
tho  goods  (without  describing  them)  of 
one  A.  B. ;  and  in  the  latter  the  goods 
stolen  must  be  particularised.  So  where 
a  conspiracy  has  been  detected  before  it 
is  carried  into  execution  so  far  as  to  as- 
certain the  parties  intended  to  be  injured 
by  it,  an  indictment  would  be  good  with- 
out naming  such  parties.  Rex  v.  De 
Berenger,  ar<1e,  p.  149.  But  where 


the  conspiracy  had  proceeded  so  far  as  to 
fix  tho  parties  intended  to  be  injured, 
such  parties  should  be  expressly  named, 
and  if  the  object  was  to  defraud  them  of 
their  goods,  or  their  goods  had  been  ac- 
tually obtained  thereby,  the  indictment 
should  state  in  the  one  case  the  intent  to 
defraud  them  of  their  goods,  and  in  the 
other  that  they  were  defrauded  of  their 
goods.  This  position  has  been  fully 
borne  out  by  Reg.  v.  King,  infra.  It 
may,  perhaps,  admit  of  some  doubt 
whether  the  possibility  of  the  goods  be- 
longing to  the  defendants  in  the  principal 
case  necessarily  rendered  the  indictment 
bad ;  for  as  a  party  may  be  guilty  of  larceny 
in  stealing  his  own  goods,  ante,  vol.  2,  p. 
283,  there  seems  no  reason  why  parties 
who  conspired  to  obtain  their  own  goods 
from  another,  and  thereby  to  cheat  and 
defraud  him,  under  such  circumstances  as 
did  not  amount  to  larceny,  should  not  be 
indictable  for  a  conspiracy.  The  better 
ground  to  rest  the  decision  upon  would 
seem  to  be  that  the  indictment  did  not 
adopt  such  a  degree  of  particularity  as 
the  facts  enabled  the  prosecutor  to  do, 
and  the  rules  of  criminal  pleading  re- 
quire to  be  adopted  where  it  is  practicable. 
C.  S.  G. 

O)  Reg.  v.  Blake,  6  Q.  B.  126.  This 
decision  was  before  Reg.  t».  King,  post, 
and  all  the  reasoning  in  the  judgment  of 
the  Exchequer  Chamber  tends  to  show 
that  this  decision  was  wrong,  as  the  goods 
had  been  imported  and  clearly  ascertained. 
The  terms  *  a  great  part  of  the  duties  of 
customs '  seem  very  objectionable. 
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goods  and  chattels :  '  and  that  E.  A.  Birch,  in  pursuance  of  the  jects  of  their 
said  conspiracy,  did  fraudulently  order  and   obtain   upon   credit  g°ods>  is  bad, 
from  W.  A.  W.  and  C.  W.  divers  goods  and  chattels  belonging  states" thei" 
to  the  said  W.  A.  W.  'and  C.  W. ;   from  F.  B.  and  W.  J.,  divers  names  or 

goods  and  chattels  belonging  to  the  said  F.  B.  and  W.  J. ;  and  gives  an  ex- 
V  T  ,1  i  i  xi  cuse  for  not 

from  divers  other  tradesmen  whose  names  are  to  the  jurors  un-  d0jngso.  an(j 

known,  divers  other  goods  and  chattels  belonging  to  the  said  last  it  is  not  aided 

mentioned  persons  ;  and  that  E.  A.  Birch,  '  in  further  pursuance  b^  a  st^te' 

j*   ,1          •  i  •  >        j  •  i       j.i_       j.i_          *j  i         •    i  j.  i       ment  of  overt 

of  the  said  conspiracy,  and  in  order  that  the  said  goods  might  be  actSj  whjch 

taken  in  execution  as  hereinafter  mentioned,  did  order  the  said  neither  in 
goods  to  be  delivered  at  her  house  ;  and  that  the  said  goods  were  themselves, 
so  delivered,  and  no  payment  made  for  the  said  goods  by  any  of  tjon  wjtu  ti,e 
the  defendants  at  any  time  ;  and  that, ( in  further  pursuance  of  the  statement  of 

said  conspiracy,'  the  said  E.  A.  Birch  did  procure  the  said  goods  the  conspira- 

•       •       i         i  i-i    xi.  x  i  •  *•  cy,  amount  to 

to  remain  in   her  house  until  they  were   taken  in  execution  as   ai  indictable 

hereinafter  mentioned;  and  that  the  defendants, '  in  further  pursu-  offence, 
ance  of  the  said  conspiracy,'  did  falsely  and  fraudulently  pretend 
that  certain  debts  were  due  from  the  said  E.  A.  B.  to  the  said 
W.  H.  K.  and  A.  D.  P.  respectively,  and  that  the  said  W.  H.  K. 
and  A.  D.  P.,  ( in  further  pursuance  of  the  said  conspiracy,  and  in 
order  to  obtain  payment  of  such  false  and  fictitious  debts,'  did 
commence  by  collusion  with  the  said  E.  A.  Birch  separate  actions 
against  the  said  E.  A.  Birch.     And  that  afterwards,  ( in  further 
pursuance  of  the  said  conspiracy,'  judgments  were   collusively 
signed  by  the  said  W.  A.  K.  and  A.  D.  P.  in  each  of  the  said 
actions  for  want  of  a  plea.     And  that   afterwards,  '  in  further 
pursuance  of  the  said  conspiracy,'  writs  of  fieri  facias  were  collu- 
sively sued  out  upon  the  said  judgments;   by  virtue  of  which 
writs  the  said  goods  were,  before  the  expiration  of  the  said  re- 
spective times  of  credit,  taken  in  execution  and  sold  in  due  course 
of  law  to   satisfy  the  fictitious   debts   falsely   and   fraudulently 
alleged  to  be  due  from  the  said  E.  A.  Birch.     And  so  the  jurors 
aforesaid  find  that  the  defendants,  in  manner  and  by  the  means 
aforesaid,  unlawfully  did  cheat  and  defraud  the  said  W.  A.  W. 
and  C.  W.,  F.  B.  and  W.  J.,  &c.,  of  their  said  goods.     The  de- 
fendants were  convicted,  and  the  Court  of  Queen's  Bench  held 
the  count  good  ;  but  the  judgment  was  reversed  in  the  Exchequer 
Chamber ;   and  Tindal,  C.  J.,  in  delivering  the  judgment  of  the 
court,  said,  (  The  charge  is  that  the  defendants  conspired  to  cheat 
and  defraud  divers  liege  subjects,  being  tradesmen,  of  their  goods, 
&c.  ;   and  the  objection  is  that  these  persons  should  have  been 
designated  by  their  Christian  and  surnames,  or  an  excuse  given, 
such   as  that  their  names   are  to  the  jurors  unknown ;  because 
this  allegation  imports  that  the  intention  of  the  conspirators  was 
to  cheat  certain  definite  individuals,  who  must  always  be  described 
by  name,  or  a  reason  given  why  they  are  not ;   and  if  the  con- 
spiracy was  to  cheat  indefinite  individuals,  as  for  instance  those 
whom  they  should  afterwards  deal  with,  or  afterwards  fix  upon,  it 
ought  to  have  been  described  in  appropriate  terms,  showing  that 
the  objects  of  the  conspiracy  were,  at  the  time  of  making  it,  unas- 
certained, as   was  in  fact  done  in  the  cases  of  Rex  v.  De  Be- 
renger,  (w)  and  Regina  v.  Peck  ;  (x)  and  it  was  argued  that  if,  on 

(w)  3  M.  &  S.  67,  ante,  p.  149.  O)  9  A.  &  E.  686,  ante,  p.  150. 
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A  count 
which  pro- 
perly alleges 
the  conspiracy 
is  good, 
though  it  may 
insufficiently 
allege  an 
overt  act. 


the  trial  of  this  indictment,  it  had  appeared  that  the  intention  was 
not  to  cheat  certain  definite  individuals,  but  such  as  the  conspira- 
tors should  afterwards  trade  with  or  select,  they  would  have  been 
entitled  to  an  acquittal ;  and  we  all  agree  in  this  view  of  the  case, 
and  think  that  the  reasons  assigned  against  the  validity  of*  this 
part  of  the  indictment  are  correct.  But  then  it  was  urged  on  the 
part  of  the  crown  that  this  defect  in  the  allegation -of  the  con- 
spiracy was  cured  by  referring  to  the  whole  of  the  indictment, 
the  part  stating  the  overt  acts  as  well  as  that  stating  the  conspi- 
racy ;  and  Rex  v.  Spragy  (?/)  was  cited  as  an  authority  that  the 
whole  ought  to  be  read  together.  But  if  we  examine  the  allega- 
tions in  this  indictment,  there  is  no  sufficient  description  of  any 
act  done  after  the  conspiracy  which  amounts  to  a  misdemeanor 
at  common  law.  None  of  the  overt  acts  are  shown  by  proper 
averments  to  be  indictable.  The  obtaining  goods,  for  instance, 
from  certain  named  individuals  upon  credit,  without  any  averment 
of  the  use  of  false  tokens,  is  not  an  indictable  misdemeanor ;  and 
if  it  is  said  that  because  it  is  averred  to  have  been  done  in  pursu- 
ance of  the  conspiracy  before  mentioned,  it  must  be  taken  to  be 
equivalent  to  an  averment  that  the  conspiracy  was  to  cheat  the 
named  individuals  of  their  goods,  the  answer  is,  first,  that  it  does 
not  necessarily  follow,  because  the  goods  were  obtained  in  pursu- 
ance of  the  conspiracy  to  cheat  some  persons,  that  the  conspiracy 
was  to  cheat  the  persons"  from  whom  the  goods  were  obtained ; 
they  might  have  been  obtained  from  A.  in  the  execution  of  an 
ulterior  purpose  to  cheat  B.  of  his  goods.  And  secondly,  if  the 
averment  is  to  be  taken  to  be  equivalent  to  one  that  the  goods 
were  obtained  from  the  named  individuals  in  pursuance  of  an 
illegal  conspiracy  to  cheat  and  defraud  those  named  individuals  of 
their  goods,  it  would  still  be  defective,  as  not  containing  a  direct 
and  positive  averment  that  the  defendants  did  conspire  to  cheat  and 
defraud  those  persons,  which  an  indictment  for  a  conspiracy, 
where  the  conspiracy  is  itself  the  crime,  ought  certainly  to  con- 
tain. The  other  allegations  of  what  are  termed  overt  acts  are 
open  to  the  same  objection.  In  none  is  there  a  complete  description 
of  a  common  law  misdemeanor  independently  of  the  conspiracy; 
and  the  allegation  of  the  conspiracy  is  insufficient,  and  not  direct 
and  positive.  For  these  reasons  the  judgment  must  be  re- 
versed, (z) 

Where  a  count  charged  that  Lewis  carried  on  the  business  of  a 
dyer,  and  had  divers  vats  and  quantities  of  dye  for  the  carrying 
on  the  business,  and  that  the  defendants  were  employed  by  Lewis 
as  his  servants  in  the  management  of  his  business,  and  that  it  was 
their  duty  as  such  servants  to  employ  the  vats  and  dye  of  Lewis 
for  his  benefit  and  for  dyeing  such  materials  as  might  belong  to 
themselves  or  be  intrusted  to  them  by  Lewis  for  those  purposes, 
and  for  no  other  purposes  and  on  no  other  materials  ;  and  that  the 


GO  2  Burr,  993.  See  ante,  p.  148, 
•note  (s\  for  the  remarks  on  this  case. 

(z)  Reg.  v.  King,  7  Q.  B.  782.  In  the 
argument  in  the  Court  of  Queen's  Bench 
in  this  case  it  was  also  objected  that  the 
conspiracy  ought  to  have  been  laid  to  de- 


fraud divers  tradesmen  of  their  goods 
*  respectively?  but  the  court  held  that  this 
was  not  necessary,  and  this  point  does 
not  appear  to  have  been  raised  in  the 
Exchequer  Chamber. 
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defendants  unlawfully  conspired,  fraudulently  and  without  the 
consent  of  Lewis,  to  employ  the  vats  and  dye  in  dyeing  materials 
not  belonging  to  themselves  and  not  intrusted  to  them  by  Lewis, 
and  to  obtain  thereby  to  themselves  large  profits,  and  to  deprive 
Lewis  of  the  use  and  benefit  of  the  said  vats  and  dye ;  and  that 
the  defendants,  in  pursuance  of  the  said  conspiracy,  wilfully  and 
without  the  consent  of  Lewis,  received  into  their  possession 
divers  large  quantities  of  materials,  and  wilfully  and  without  the 
consent  of  Lewis,  at  his  expense  and  with  his  said  vats  and  dye, 
dyed  the  said  materials  for  their  own  profit  and  benefit ;  it  was 
objected  that  the  count  did  not  show  that  the  goods  which  the 
defendants  dyed  were  not  their  own,  and  that  it  appeared  by  the 
record  that  they  had  permission  to  dye  their  own  goods  ;  but  the 
Court  of  Queen's  Bench  held  that  the  count  was  good ;  it  was 
clear  that  the  essential  part  of  the  count  was  the  charge  of  a 
conspiracy ;  so  that  if  the  evidence  proved  the  conspiracy  and  did 
not  prove  the  overt  acts  alleged,  viz.  that  the  conspiracy  was 
carried  into  effect,  the  count  would  have  been  sufficiently 
proved,  (a) 

The  first  count  alleged  that  the  defendants,  intending  to  create 
discontent  and  disaffection  amongst  the  subjects  of  the  Queen, 
and  to  excite  the  said  subjects  to  hatred  of  the  government  and 
constitution,  &c.,  unlawfully  and  seditiously  did  conspire,  &c.,  to 
create  discontent  and  disaffection  amongst  the  subjects  of  the 
Queen,  and  to  excite  such  subjects  to  hatred  and  contempt  of  the 
government  and  constitution  and  to  unlawful  and  seditious  oppo- 
sition to  the  government  and  constitution,  and  to  stir  up  jealousies 
and  ill-will  between  different  classes  of  Her  Majesty's  subjects, 
and  especially  to  promote  among  Her  Majesty's  subjects  in 
Ireland  feelings  of  ill-will  and  hostility  towards  and  against  Her 
Majesty's  subjects  in  the  other  parts  of  the  United  Kingdom,  and 
especially  in  that  part  called  England ;  and  further,  to  excite  dis- 
content and  disaffection  amongst  divers  of  Her  Majesty's  subjects 
serving  in  the  army;  and  further,  to  cause  and  procure,  &c.,  divers 
subjects  unlawfully  and  seditiously  to  meet  and  assemble  together 
in  large  numbers,  at  different  places  in  Ireland,  for  the  unlawful 
and  seditious  purpose  of  obtaining,  by  means  of  the  intimidation 
to  be  thereby  caused,  and  by  means  of  the  exhibition  of  great 
physical  force  at  such  assemblies  and  meetings,  changes  and  alte- 
rations in  the  government,  laws,  and  constitution ;  and  further,  to 
bring  into  hatred  and  disrepute  the  courts  by  law  established  in 
Ireland  for  the  administration  of  justice,  and  to  diminish  the  con- 
fidence of  the  said  subjects  in  Ireland  in  the  administration  of  the 
law  therein,  with  the  intent  to  induce  the  subjects  to  withdraw  the 
adjudication  of  their  differences  from  the  cognizance  of  the  said 
courts,  and  to  submit  the  same  to  the  determination  of  other  tri- 
bunals to  be  constituted  for  that  purpose.  The  count  then  alleged 
various  overt  acts  done  in  order  to  excite  discontent  with,  hatred 


(a)  Reg.  v.  Button,  11  Q.  B.  929. 
There  was  another  count  similar  to  the 
above,  which  was  objected  to  on  the 
ground  that  it  did  not  allege  any  duty  in 
the  defendants  not  to  employ  the  dye  for 
their  own  profit  ;  but  the  court  held  it 
good,  as  the  allegation  of  the  conspiracy 


was  sufficient.  There  was  also  a  question 
as  to  the  conspiracy  having  merged  in 
the  felony  decided  in  this  case  ;  but  as 
the  14  &  15  Viet.  c.  100,  s.  12,  has  got 
rid  of  all  such  questions  for  the  future,  it 
has  been  omitted. 


O'Connell's 
case. 

Counts  which 
charge  a  con- 
spiracy to 
raise  discon- 
tent and 
disaffection 
amongst  the 
subjects  of 
the  Queen, 
to  stir  up 
jealousies, 
hatred,  and 
ill-will  be- 
tween differ- 
ent classes,  are 
good. 

Counts  which 
charge  a  con- 
spiracy to 
obtain,  by 
means  of  in- 
timidation 
and  the  exhi- 
bition of  phy- 
sical force,  a 
change  in  the 
government, 
are  bad. 
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of,  and  disaffection  to  the  government,  laws,  and  constitution. 
The  second  count  was  exactly  like  the  first,  but  omitted  the  overt 
acts.  The  third  count  alleged  that  the  defendants,  intending  to 
create  discontent  and  disaffection  amongst  the  subjects  of  the 
Queen,  and  to  excite  the  said  subjects  to  hatred  and  contempt  of 
the  government  and  constitution,  &c.,  unlawfully  and  seditiously 
did  conspire,  &c.,  to  raise  and  create  discontent  and  disaffection 
amongst  the  subjects  of  the  Queen,  and  to  excite  such  subjects  to 
hatred  and  contempt  of  the  government  and  constitution,  and  to 
unlawful  and  seditious  opposition  to  the  said  government  and  con- 
stitution, and  to  stir  up  hatred,  jealousies,  and  ill-will  between 
different  classes  of  the  said  subjects,  and  especially  to  promote 
amongst  the  said  subjects  in  Ireland  feelings  of  ill-will  and  hos- 
tility against  the  said  subjects  in  other  parts  of  the  United  King- 
dom, and  especially  in  that  part  called  England ;  and  further,  to 
excite  discontent  and  disaffection  amongst  divers  subjects  serving 
in  Her  Majesty's  army  ;  and  further,  to  cause  and  procure,  &c., 
divers  subjects  to  meet  and  assemble  together  in  large  numbers 
at  different  places  in  Ireland,  for  the  unlawful  and  seditious  pur- 
pose of  obtaining,  by  means  of  the  intimidation  to  be  thereby 
caused,  and  by  means  of  the  exhibition  of  great  physical  force  at 
such  assemblies  and  meetings,  changes  in  the  government,  laws, 
and  constitution;  and  further,  to  bring  into  hatred  and  disrepute 
the  courts  in  Ireland  for  the  administration  of  justice,  &c.  The 
fourth  count  was  the  same  as  the  third,  omitting  the  charges  as  to 
creating  discontent  in  the  army,  and  the  diminishing  the  confi- 
dence in  the  courts  of  law.  The  fifth  count  alleged  that  the 
defendants,  intending  to  cause  and  create  discontent  and  disaffec- 
tion amongst  the  liege  subjects  of  the  Queen,  and  to  excite  the 
said  subjects  to  hatred  and  contempt  of  the  government  and 
constitution,  &c.,  unlawfully  and  seditiously  did  conspire,  &c., 
to  raise  and  create  discontent  and  disaffection  amongst  the  liege 
subjects  of  the  Queen,  and  to  excite  the  said  subjects  to  hatred 
and  contempt  of  the  government  and  constitution,  and  to  unlaw- 
ful and  seditious  opposition  to  the  government  and  constitution, 
and  also  to  stir  up  jealousies,  hatred,  and  ill-will  between  different 
classes  of  the  said  subjects,  and  especially  to  promote  amongst 
the  said  subjects  in  Ireland  feelings  of  ill-will  and  hostility  against 
the  subjects  in  the  other  parts  of  the  United  Kingdom,  and  espe- 
cially in  England.  The  sixth  count  alleged  that  the  defendants 
unlawfully  and  seditiously  intending,  by  means  of  intimidation 
and  the  demonstration  of  great  physical  force,  to  procure  and 
effect  changes  to  be  made  in  the  government,  laws,  and  constitu- 
tion, unlawfully  and  seditiously  did  conspire,  &c.,  to  cause  and 
procure,  &c.,  divers  subjects  of  the  Queen  to  meet  and  assemble 
together  in  large  numbers,  at  various  times  and  at  different  places 
in  Ireland,  for  the  unlawful  and  seditious  purpose  of  obtaining, 
by  means  of  intimidation  to  be  thereby  caused,  and  by  means 
of  the  exhibition  and  demonstration  of  great  physical  force  at 
such  assemblies  and  meetings,  changes  in  the  government,  laws, 
and  constitution,  &c.  The  seventh  count  was  like  the  sixth,  with 
the  addition,  {  and  especially,  by  the  means  aforesaid,  to  bring 
about  and  accomplish  a  dissolution  of  the  legislative  union  now 
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subsisting  between  Great  Britain  and  Ireland.'  The  eighth  count 
charged  a  conspiracy  to  bring  the  tribunals  of  justice  into  con- 
tempt, and  to  cause  the  subjects  to  withdraw  their  differences  from 
the  said  tribunals,  and  to  submit  the  same  to  other  tribunals. 
The  ninth  was  similar  to  the  eighth,  but  substituted  for  withdraw- 
ing their  differences,  &c.,  s  to  assume  and  usurp  the  prerogative  of 
the  Crown  in  the  establishment  of  courts  for  the  administration 
of  the  law.'  The  tenth  count  charged  a  conspiracy  to  bring  into 
disrepute  the  tribunals  for  the  administration  of  justice.  And  the 
eleventh  count  alleged  that  the  defendants,  intending  by  means  of 
intimidation  and  demonstration  of  physical  force,  &c.,  by  causing 
large  numbers  of  persons  to  meet  and  assemble  in  Ireland,  and 
by  means  of  seditious  and  inflammatory  speeches  to  be  delivered 
to  the  said  persons,  and  by  means  of  publishing  divers  unlawful 
and  seditious  writings,  to  intimidate  the  Lords  Spiritual  and 
Temporal  and  Commons  of  the  Parliament  of  the  United  King- 
dom, and  thereby  to  effect  changes  in  the  laws  and  constitution, 
unlawfully  and  seditiously  did  conspire,  &c.,  to  cause  large 
numbers  of  persons  to  meet  together  in  divers  places  and  at  divers 
times  in  Ireland,  and  by  means  of  seditious  speeches  to  be  made 
at  the  said  places  and  times,  and  by  means  of  publishing  to  the 
subjects  of  the  Queen  unlawful  and  seditious  writings,  &c.,  to 
intimidate  the  Lords  Spiritual  and  Temporal  and  the  Commons 
of  the  Parliament  of  the  United  Kingdom,  and  thereby  to  effect 
and  bring  about  changes  and  alterations  in  the  laws  and  constitu- 
tion. Upon  a  writ  of  error  in  the  House  of  Lords,  the  following 
question  was  put  to  the  judges  : — '  Are  all  or  any,  and  if  any, 
which,  of  the  counts  in  the  indictment  bad  in  law?  so  that  if  such 
count  or  counts  stood  alone  in  the  indictment,  no  judgment 
against  the  defendants  could  properly  be  entered  up  on  them.' 
And  Tindal,  C.  J.,  thus  delivered  the  answer  of  the  judges: — 
1  My  Lords,  the  answer  to  the  question  will  depend  upon  the 
consideration,  whether  all  the  counts  of  the  indictment  are  framed 
with  that  proper  and  convenient  certainty,  with  respect  to  the 
substance  of  the  charge  of  conspiracy,  which  the  law  requires ; 
for,  undoubtedly,  if  any  of  such  counts  are  framed  in  so  loose, 
uncertain,  or  inapt  a  manner,  as  that  the  defendants  might  have 
availed  themselves  of  the  insufficiency  of  the  indictment  upon 
a  demurrer,  there  is  nothing  to  prevent  them  from  having  the 
same  advantage  of  the  objection  upon  a  writ  of  error.  The 
crime  of  conspiracy  is  complete  if  two,  or  more  than  two,  should 
agree  to  do  an  illegal  thing ;  that  is,  to  effect  something  in  itself 
unlawful,  or  to  effect,  by  unlawful  means,  something  which  in 
itself  may  be  indifferent,  or  even  lawful.  That  it  was  an  offence 
known  to  the  common  law,  and  not  first  created  by  the  33  Edw.  1, 
st.  2,  is  manifest.  That  statute  speaks  of  conspiracy  as  a  term  at 
that  time  well  known  to  the  law,  and  professes  only  to  be  '  a  de- 
finition of  conspirators.'  It  has  accordingly  always  been  held  to 
be  the  law,  that  the  gist  of  the  offence  of  conspiracy  is  the  bare 
engagement  and  association  to  break  the  law,  whether  any  act  be 
done  in  pursuance  thereof  by  the  conspirators  or  not.  (b)  No 

(6)  Reg.  v.  B'st,  2  Lord  Raym.  167,  and  Rex  v.  Edwards,  8  Mod.  R.  320,  were 
here  cited. 
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serious  objection  appears  to  have  been  made  against  the  suffi- 
ciency of  any  of  the  counts  prior  to  the  sixth.  Indeed  there  can 
be  no  question  but  that  the  charges  contained  in  the  first  five 
counts  do  amount,  in  each,  to  the  legal  offence  of  conspiracy, 
and  are  sufficiently  described  therein.  There  can  be  no  doubt 
but  that  the  agreeing  of  divers  persons  together  to  raise  discon- 
tent and  disaffection  amongst  the  liege  subjects  of  the  Queen,  to 
stir  up  jealousies,  hatred,  and  ill-will  between  different  classes  of 
Her  Majesty's  subjects,  and  especially  to  promote  amongst  Her 
Majesty's  subjects  in  Ireland  feelings  of  ill-will  and  hostility  to- 
wards Her  Majesty's  subjects  in  other  parts  of  the  United  King- 
dom, and  especially  in  England — which  charges  are  found  in  each 
of  the  first  five  counts — do  form  a  distinct  and  definite  charge  in 
each,  against  the  several  defendants,  of  an  agreement  between 
them  to  do  an  illegal  act ;  and  it  therefore  becomes  unnecessary 
to  consider  the  other  additional  objects  and  purposes  alleged  in 
some  of  these  counts  to  have  been  comprised  within  the  scope  of 
the  agreement  of  the  several  defendants.  With  respect,  however, 
to  the  sixth  and  seventh  counts,  we  all  concur  in  opinion  that 
they  do  not  state  the  illegal  purpose  and  design  of  the  agreement 
entered  into  between  the  defendants  with  such  proper  and  suffi- 
cient certainty  as  to  lead  to  the  necessary  conclusion  that  it  was 
an  agreement  to  do  an  act  in  violation  of  the  law.  Each  of 
those  two  counts  does  in  substance  state  the  agreement  of 
defendants  to  have  been  "  to  cause  and  procure  divers  subjects  to 
meet  together  in  large  numbers,  for  the  unlawful  and  seditious 
purpose  of  obtaining,  by  means  of  the  intimidation  to  be  thereby 
caused,  and  by  means  of  the  exhibition  and  demonstration  of 
great  physical  force  at  such  meetings,  changes  in  the  government, 
laws,  and  constitution  of  the  realm."  Now,  though  it  may  be 
inferred  from  this  statement,  that  the  object  of  the  defendants 
was  probably  illegal,  yet  it  does  not  appear  to  us  to  be  so  alleged 
with  sufficient  certainty.  The  word  "  intimidation "  is  not  a 
technical  word :  it  is  not  vocabulum  artis,  having  a  necessary 
meaning  in  a  bad  sense  ;  it  is  a  word  in  common  use,  employed 
on  this  occasion  in  its  popular  sense ;  and  in  order  to  give  it  any 
force,  it  ought  at  least  to  appear  from  the  context  what  species  of 
fear  was  intended,  or  upon  whom  such  fear  was  intended  to  ope- 
rate. But  these  counts  contain  no  intimation  whatever  upon 
what  persons  this  intimidation  was  intended  to  operate  ;  it  is  left 
in  complete  uncertainty  whether  the  intimidation  was  directed 
against  the  peaceable  inhabitants  of  the  surrounding  places, 
against  the  subjects  of  the  Queen  dwelling  in  Ireland  in  general, 
against  persons  in  the  exercise  of  public  authority  there,  or  even 
against  the  legislature  of  the  realm.  Again,  the  mere  allegation 
that  these  changes  were  to  be  obtained  by  the  exhibition  and 
demonstration  of  physical  force,  without  any  allegation  that  such 
force  was  to  be  used,  or  threatened  to  be  used,  seems  to  us  to 
mean  no  more  than  the  mere  display  of  numbers,  and  conse- 
quently to  carry  the  matter  no  further.  Applying  the  same 
principle  and  mode  of  reasoning  to  the  consideration  of  the  eighth, 
ninth,  and  tenth  counts,  we  all  concur  in  opinion  that  the  object 
and  purpose  of  the  agreement  entered  into  by  the  defendants,  as 
disclosed  upon  these  counts,  is  an  agreement  for  the  performance 
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of  an  act,  and  the  attainment  of  an  object,  which  is  a  violation  of 
the  laws  of  the  land.  We  think  it  unnecessary  to  state  reasons 
in  support  of  the  opinion  that  an  agreement  between  the  de- 
fendants to  diminish  the  confidence  of  Her  Majesty's  subjects  in 
Ireland  in  the  general  administration  of  the  law  therein,  or  an 
agreement  to  bring  into  hatred  and  disrepute  the  tribunals  by  law 
established  in  Ireland  for  the  administration  of  justice,  are  each 
and  every  of  them  agreements  to  effect  purposes  in  manifest  vio- 
lation of  the  law.  Upon  the  sufficiency  of  the  eleventh  count,  no 
doubt  whatever  has  been  raised.'  (c) 

A  count  alleged  that  the  defendants,  having  in  their  possession  Overt  act  un- 
two  horses,  conspired  by  divers  false  pretences  to  obtain  large  connected 
sums  of  money  from  such  persons  as  might  be  desirous  of  pur-  ^J*  ^ 
chasing  the  said  horses,  and  to  cheat  and  defraud  such  persons  of 
such  sums  of  money,  and  that  the  defendants,  in  pursuance  of  the 
said  conspiracy,  made  certain  false  pretences,  which  were  set  out ; 
and  that  the  defendants,  in  pursuance  of  the  said  conspiracy,  did 
obtain  from  W.  A.  an  order  for  the  payment  of  £115    10s.     It 
was  objected  that  this  count  was  bad,  because  it  did  not  show  that 
W.  A.  was  one  of  the  persons  who  was  desirous  of  purchasing 
the  horses,  and  therefore   he  was   not  shown  to  be  within  the 
objects  of  the  conspiracy ;  and  the  Recorder  so  held,  (d) 

An  indictment  for  a  conspiracy  to  conceal  and  embezzle  the 
personal  estate  of  a  bankrupt  must  state  the  petitioning  creditor's 
debt,  the  trading,  and  the  act  of  bankruptcy,  and  that  the  party 
had  actually  become  bankrupt,  (e) 

The  technical  averment  of  the  agreement  and  conspiracy,  gene-  Technical 
rally  used  in  the  indictment,  charges  that  the  defendants  '  did  averm.ent  of 
conspire,  combine,  confederate,  and  agree  together ; '    but  it  is  (     >pl.ra] 
said  that  other  words  of  the  same  import  seem  to  be  equally 
proper.  (/)     To  the  counts  for  a  conspiracy  may  be  joined  such 
other  counts  as  the  circumstances  of  the  case  may  seem  to  re- 
quire (not  charging  a  felony),  though  they  do  not  include  a  charge 
of  conspiracy,  (g) 

It  has  been  holden  that  in  an  indictment  for  a  conspiracy  the  Place  where 
venue  must  be  laid  where  the  conspiracy  was,  and  not  where  the  tne  offence 
result  of  such  conspiracy  was  put  in  execution,  (h)     But  it  was  may  b 
said  by  the  court,  that  there  seemed  to  be  no  reason  Avhy  the 
crime  of  conspiracy,  amounting  only  to  a  misdemeanor,  might  not 
be  tried,  wherever  one  distinct  overt  act  of  conspiracy  was  in  fact 
committed,  as  well  as  the  crime  of  high  treason,  in  compassing 

(c)  O'Connell   v.   Reg.   11    Cl.  &   F.  conspiracy  was  clearly  well  laid:    and, 

155.     The  Lords  all  concurred  in  this  where  that  is  the  case,  an  acquittal  of  the 

judgment.  overt  act  is  immaterial.    Rex  v.  Sterling, 

(rf)  Reg.  v.  Ward,  1  Cox  C.  C.  101.  If  1  Lev.  125,  shows  that  the  overt  act  is 

this  case  is  correctly  reported,  the  decision  in  such  a  case  immaterial, 
is  clearly  erroneous.     The  count  alleged          (e)  Rex  v.  Jones,  4  B.  &  Ad.  345.     1 

that  the  defendants  did  obtain  the  money  N.  &  M.  78.     See  the  case  more  fully 

from  W.  A.  '  in  pursuance  of  the  con-  stated,  ante,  vol.  2,  p.  528. 
spiracy'  which  is  the  regular   mode   of          (y)  3  Chit.  Grim.  L.  1143.     See  per 

connecting  the  overt  act  with  the  con-  Lord   Campbell,   Reg.   v.   Hamp,    ante, 

spiracy,  especially  where,  as  in  this  case,  p.  122. 

the  overt  act  could  not  be  foreseen  at  the          (#)  See  the  judgment  of  Lord  Ellen- 
time  when  the  conspiracy  was  entered  borough,  C.  J.,  in  Rex  v.  Johnson,  3  M. 
into.     The  overt  act,  therefore,  was  well  &  S.  550.  In  Reg.  v.  Murphy,  8  C.  &  P. 
laid.     But  even  if  it  had  been  otherwise,  297,  counts  for  libel  were  joined, 
the  count  was  good  without  it ;  for  the          (h)  Reg.  v.  Best,  1  Salk.  174. 
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Jurisdiction 
of  the  justices 

* 


5  &  6  Viet. 
c.  38,  s.  i. 


A  count 
showing  juris- 

sessions! 


The  charge 
must  have 
been  heard 
before  a 
justice,  &c. 

A  second 
indictment  for 


charged  before 
a  magistrate. 


and  imagining  the  King's  death,  or  in  conspiring  to  levy  war.  (i) 
And  a  case  was  cited  in  which  the  trial  proceeded  upon  this 
principle  ;  and  in  which,,  though  no  proof  of  actual  conspiracy, 
embracing  all  the  several  conspirators,  was  attempted  to  be  given 
in  Middlesex,  where  the  trial  took  place,  and  though  the  in- 
dividual actings  of  some  of  the  conspirators  were  wholly  confined 
to  other  counties  than  Middlesex,  yet  the  conspiracy  as  against  all 
having  been  proved,  from  the  community  of  criminal  purpose, 
and  by  their  joint  co-operation  in  forwarding  the  objects  of  it,  in 
different  places  and  counties,  the  locality  required  for  the  purpose 
of  trial  was  holden  to  be  satisfied  by  overt  acts,  done  by  some  of 
them,  in  prosecution  of  the  conspiracy  in  the  county  where  the 
trial  was  had.  (j) 

The  offence  of  conspiracy  might  formerly  be  tried  by  justices  of 
peace  in  their  Quarter  Sessions.  In  a  case  where  the  question  of 
their  jurisdiction  was  raised,  no  authority  being  cited  either  on  the 
one  side  or  on  the  other,  the  court  decided  in  favour  of  their 
jurisdiction,  upon  general  principles,  saying,  that  a  conspiracy  was 
a  trespass,  and  that  trespasses  were  indictable  at  sessions,  though 
not  committed  with  force  and  arms,  (k)  But  now  by  the  5  &  6 
Yict.  c.  38,  s.  1,  f  neither  the  justices  of  the  peace  acting  in  and 
for  any  county,  riding,  division,  or  liberty,  nor  the  recorder  of 
any  borough,  shall,  at  any  session  of  the  peace,  or  at  any  ad- 
journment thereof,  try  any  person  or  persons,  for  (inter  alia) 
unlawful  combinations  and  conspiracies,  except  conspiracies  or 
combinations  to  commit  any  offence  which  such  justices  or  re- 
corder respectively  have  or  has  jurisdiction  to  try  when  committed 
by  one  person.' 

A  count  alleged  that  the  prisoners  conspired,  by  divers  false 
pretences,  against  the  form  of  the  statute  in  that  case  made  and 
provided,  to  defraud  the  prosecutor  of  his  money  ;  and  it  was 
objected  that  the  facts  ought  to  have  been  set  out  so  as  to  show 
that  the  offence  intended  to  be  committed  was  within  the  jurisdic- 
tion of  the  sessions,  by  whom  the  indictment  had  been  tried  ;  but 
the  Court  of  Queen's  Bench  held  that  the  count  sufficiently 
showed  that  the  sessions  had  jurisdiction.  (/) 

By  the  22  &  23  Viet.  c.  17,  no  bill  of  indictment  for  conspiracj 

js  ^o  j^  presented  or  found  by  any  grand  iury  unless  the  charge 

i        i  .•          j  i     /?  •  ?  i          ,1       •     v   j 

nas  Deen  investigated  betore  a  magistrate,  or  unless  the  indictment 

be  preferred  by  the  consent  of  a  judge  or  the  attorney  or  solicitor 
general,  (m) 

Where  three  defendants  were  charged  with  a  conspiracy  before 
a  justice  and  bound  by  recognizances  to  appear  at  the  next 
sessi°n  of  the  Central  Criminal  Court,  to  plead  to  such  indictment 
as  might  be  found  against  them  in  respect  of  the  said  conspiracy  ; 
an(j  the  prosecutors  and  witnesses  were  in  like  manner  bound  to 
prosecute  and  give  evidence  ;  and  at  the  next  session  of  the  said 
court  an  indictment  for  the  said  conspiracy  was  found  against  the 
said  three  defendants  ;  but  the  trial  postponed,  and  the  recogni- 


(i)  Rexy.  Brisac,  4  East.  R.  171. 

(j)  Rex  v.  Bowes,  cited  in  I?ex  v. 
Brisac,  supra. 

(A)  Rex  v.  Rispal,  3  Burr.  1320.  1 
Black.  R  368.  Burn's  Just,  tit.  Con- 


spiraci/,  sec.  1.  The  point  was  so  deci- 
ded  in  an  earlier  case,  Rex  r.  Edwards, 
8  Mod.  320. 

(/)  Latham  v.  Reg.  9  Cox  C.  C   516. 

(m)  See  the  Act  in  the  Appendix. 
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zances  respited,  till  the  next  sessions  ;  and  before  that  session 
the  solicitor-general  directed  an  indictment  to  be  preferred  against 
another  person  for  the  same  conspiracy  ;  and  at  that  session 
another  indictment  was  found  against  all  four  defendants  ;  it  was 
held  that  the  three  first  mentioned  defendants  were  rightly  tried, 
and  convicted  on  the  second  indictment,  as  the  22  &  23  Viet. 
c.  17,  had  been  sufficiently  complied  with,  the  second  indictment 
being  for  the  same  conspiracy,  with  which  those  defendants  had 
been  charged  before  the  magistrate  ;  and  that  the  indictment  need 
not  allege  that  they  had  been  bound  over  by  the  magistrate,  (n) 

On  a  prosecution  against  several  persons  for  a  conspiracy,  the  wife  of  one 
wife  of  one  of  the  defendants  has  been  holden  not  to  be  a  com-  defendant  no 
petent  witness  for  the  others,  a  joint  offence  being  charged,  and  JH^688  for  the 
an  acquittal  of  all  the  other  defendants  being  a  ground  of  dis- 
charge for  the  husband,  (o)     And  so  it  has  been  held,  upon  an 
indictment  against  the  wife  of  W.  S.  and  others  for  a  conspiracy      [697] 
in  procuring  W.  S.  to  marry,  that  W.  S.  was  not  a  competent 
witness  in  support  of  the  prosecution,  (p) 

An  able  writer  upon  the  law  of  evidence  lays  down  the  follow-  How  far  the 

ing  doctrine  with  respect  to  the  acts  or  words  of  one  conspirator  a  ts  or  words 
*  A  -- 


one  con- 


,  .  ,  .          ,         ,  -TTCT-i  - 

being  evidence  against  the  others.      W  here  several  persons  are  spirator  are 

proved  to  have  combined  together*  for  the  same  illegal  purpose,  evidence 

any  act  done  by  one  of  the  party,  in  pursuance  of  the  original  *§JJ°8t  l  e 

concerted  plan,  and  with  reference  to  the  common  object,  is  in  the 

contemplation  of  law  the  act  of  the  whole  party,  and,  therefore, 

the  proof  of  such  act  would  be  evidence  against  any  of  the  others 

who  were  engaged  in   the  same  conspiracy  ;  and,   further,  any 

declarations,  made  by  one  of  the  party  at  the  time  of  doing  such 

illegal  act,  seem  not  only  to  be  evidence  against  himself,  as  tend- 

ing to  determine  the  quality  of  the  act,  but  to  be  evidence  also 

against  the  rest  of  the  party,  who  are  as  much  responsible  as  if 

they  had  themselves  done  the  act.     But  what  one  of  the  party 

may  have  been  heard  to  say  at  some  other  time,  as  to  the  share 

which  some  of  the  others  had  in  the  execution  of  the  common 

design,  or  as  to  the  object  of  the  conspiracy,  cannot,  it  is  con- 

ceived, be  admitted  as  evidence  to  affect  them  on  their  trial  for 

the  same  offence,  (q)     And,  in  general,  proof  of  concert  and  con-  Proof  of  con- 

nection must  be  given,  before  evidence  is  admissible  of  the  acts  cert  before 

or  declarations  of  any  person  not  in  the  presence  of  the  pri-  of  otherls° 

soner.  (r)     It  is  for  the  court  to  judge  whether  such  connection  admissible. 

has  been  sufficiently  established  ;  but  when  that  has  been  done, 

the  doctrine  applies  that  each  party  is  an  agent  for  the  others, 

and  that  an  act  done  by  one  in  furtherance  of  the  unlawful 

design,  is  in  law  the  act  of  all,  and  that  a  declaration  made  by  one 

of  the  parties,  at  the  time  of  doing  such  an  act,  is  evidence 

against  the  others.     Thus,  where  Stone  was  indicted  for  treason, 

and  one  of  the  overt  acts  charged  was  conspiring  with  Jackson 

and  others  to  collect  intelligence,  and  to  communicate  it  to  the 

(n)  Reg.  v,  Knowldeu,  9  Cox  C.  C.  483.  (9)  1  Phill.   on  Evid.  94,  95,  7th  ed. 

(o)  Hex  v.  Lockyer,  5  Esq.  N.  P.  B-.  See  9th  ed.  201. 

107.     Lord  Ellenborough,  C.  J.     Rex  v.  (r)  1  East  P.  C.  c.  2,  s.  37,  p.  96.     2 

Frederick,  2  Str.  1095.     1   Phill.  Evid.  Stark.  Evid.  326,  and  1  Phill.  Evid.  477, 

74.  citing  the  Queen's  case,  2  Brod.   &  B. 

O)  Rexv.  Serjeant,  R.  &  1V|.  N.  P.  R.  302.     Reg.  v.  Jacobs,  1  Cox  C.  C.  173, 

352.     1  Phill.  Evid.  74,  Keg.  v.  Duffield,  5  Cox  C,  C.  404, 
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meetings  and 
of  what  took 
place  at  them. 


King's  enemies  in  France,  &c.,  after  evidence  had  been  given  to 
connect  the  prisoner  with  Jackson  in  the  conspiracy  as  charged, 
the  secretary  of  state  for  the  foreign  department  was  called  to 
prove  that  a  letter  of  Jackson's,  containing  treasonable  informa- 
tion, had  been  transmitted  to  him  from  abroad,  but  in  a  confiden- 
tial way,  which  made  it  impossible  for  him  to  divulge  by  whom  it 
was  communicated ;  and  such  letter  was  received  in  evidence,  (s) 
So,  in  another  case,  after  evidence  had  been  given  of  a  treasonable 
conspiracy,  in  which  the  prisoner  was  concerned,  it  was  held  that 
papers  found  in  the  lodging  of  a  co-conspirator,  at  a  period  sub- 
sequent to  the  apprehension  of  the  prisoner,  might  be  read  in 
evidence,  upon  strong  presumptive  proof  being  given  that  the 
lodgings  had  not  been  entered  by  any  one  in  the  interval  between 
the  apprehension  of  the  prisoner  and  the  finding  of  the  papers, 
and  although  no  absolute  proof  had  been  given  of  their  existence 
previous  to  the  prisoner's  apprehension,  (t)  But  it  seems  that  if 
such  papers  had  not  been  proved  to  have  been  intimately  and 
immediately  connected  with  the  objects  of  the  conspiracy,  they 
would  not  have  been  admissible ;  as,  in  the  same  case,  a  paper 
containing  seditious  questions  and  answers,  and  found  in  the 
possession  of  a  co-conspirator,  was  not  read  in  evidence,  the 
court  doubting  whether  it  was  sufficiently  connected  by  evidence 
with  the  object  of  the  conspiracy  to  render  it  admissible,  (u) 

Where,  upon  an  indictment  for  conspiring  to  annoy  a  broker 
who  distrained  for  church-rates,  it  was  proved  that  one  of  the 
defendants,  in  the  presence  of  the  other,  excited  the  persons 
assembled  at  a  public  meeting  to  go  in  a  body  to  the  broker's 
house ;  it  was  held  that  evidence  was  admissible  to  show  that  they 
did  so  go,  although  neither  of  the  defendants  went  with  them,  but 
that  evidence  of  what  a  person,  who  was  at  the  meeting,  said  a 
few  days  after  the  meeting  when  he  himself  was  distrained  on  for 
church-rates,  was  not  admissible,  (v)  And  where  an  indictment 
charged  the  defendant  with  conspiring  with  Jones,  who  had  been 
previously  convicted  of  treason,  to  raise  insurrections  and  riots, 
and  it  was  proved  that  the  defendant  had  been  a  member  of  a 
Chartist  association,  and  that  Jones  was  also  a  member,  and  that 
in  the  evening  of  the  3rd  of  November  the  defendant  had  been  at 
Jones's  house,  and  was  heard  to  direct  the  people  there  assembled 
to  go  to  the  race-course,  where  Jones  had  gone  on  before  with 
others ;  it  was  held  that  a  direction  given  by  Jones  in  the  fore- 
noon of  the  same  day  to  certain  parties  to  meet  on  the  race-course 
was  admissible ;  and  it  being  further  proved  that  Jones  and  the 
persons  assembled  on  the  race-course  went  thence  to  the  New 
Inn,  it  wras  held  that  what  Jones  said  at  the  New  Inn  was  admis- 
sible, as  it  was  all  part  of  the  same  transaction,  (w) 

On  an  indictment  on  the  11  &  12  Viet.  c.  12,  s.  3,  which 
makes  it  a  felony  to  compass,  &c.,  to  deprive  the  Queen  of  her 
crown  or  to  levy  war,  &c.,  it  appeared  that  the  prisoners  from 
July  26th  to  August  16th  had  attended  meetings  where  plans  for 


(s)  Rex  i%  Stone,  6  T.  R.  527. 

(0  Rex  v.  "Watson,  2  Stark.  C.  140. 

(M)  Rex  v.  Watson,  supra.  But  they 
held  that  if  proof  were  to  be  given  that 
the  instrument  was  to  be  used  for  the 
purposes  of  the  conspiracy,  it  would 


clearly  be  admissible. 

0)  Reg.  v.  Murphy,  S  C.  &  P.  297, 
Coleridge,  J. 

(w)  Reg.  v.  Shellard,  9  C.  &  P.  277, 
Patteson,  J. 
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securing  the  people's  charter  and  the  repeal  of  the  union  were 
organized,  and  took  a  prominent  part  at  those  meetings :  large 
bodies  of  men  were  formed  into  societies,  with  class  leaders,  &c. ; 
some  of  them  were  selected  and  organized  as  fighting  men,  and 
an  attempt  at  insurrection  was  to  be  made  on  the  16th  of  August; 
and  on  that  night  a  great  number  of  the  conspirators  were  found  at 
the  several  places  of  meeting  previously  fixed,  provided  with 
arms,  &c.  A  witness  stated  that  at  a  meeting,  at  which  none  of 
the  prisoners  were  present,  he  received  a  leaf  of  a  book  from  one 
Bezer,  which  was  to  serve  as  an  introduction  to  a  subsequent 
meeting ;  and  on  the  20th  of  July  he  attended  a  second  meeting, 
and  produced  the  leaf;  the  chairman  compared  it  with  a  book, 
and  the  witness  was  admitted.  The  prisoners  were  not  shown  to 
have  been  parties  to  the  conspiracy  at  that  time.  But  it  was 
held  that  the  witness  might  prove  what  Bezer  said  to  him  when 
he  gave  him  the  leaf,  and  also  what  took  place  at  the  second 
meeting,  on  the  ground  that  the  prosecution  had  a  right  to  go 
into  general  evidence  of  the  nature  of  the  combination  between 
the  persons  assembled,  though  the  prisoners  might  not  be  pre- 
sent, (.r)  And  it  having  been  proved  that  a  large  number  of 
armed  men  were  found  assembled  at  a  public-house  on  the  16th 
of  August,  the  time  which  had  been  fixed  for  the  general  out- 
break, but  none  of  these  men  had  been  previously  connected  with 
the  conspiracy,  nor  did  it  appear  that  the  house  had  ever  been 
recognized  as  a  place  of  meeting ;  it  was  held  that  evidence  was 
admissible  of  what  was  done  at  that  public-house ;  because  it 
appeared  that  on  this  day  there  was  to  be  a  collection  of  armed 
persons,  (y) 

On  an  indictment  for  a  conspiracy  to  prevent  workmen  from  Admissibility 
continuing  in  their  service  as  tinplate-workers,  it  appeared  that  ?f  a  hand" 
the  workmen  had  been  holding  shop-meetings  and  discussions, 
and  the  prosecutor,  a  manufacturer,  had  published  a  placard  offer- 
ing constant  employment  to  tinplate-workers,  and  after  that  a 
handbill  was  circulated  about  the  town,  and  copies  of  it  stuck  up 
in  the  windows  of  beer-shops  and  public-houses,  and  one  of  them 
in  the  window  of  a  public-house  frequented  by  the  tinplate- 
workers,  and  another  at  a  public-house  at  which  one  Peel,  Green, 
and  Winters,  alleged  conspirators,  lodged,  and  the  defendants  had 
been  continually  into  those  houses  whilst  the  bill  was  in  the  win- 
dows. The  bill  was  addressed  '  To  the  members  of  the  several 
trade  societies  connected  with  the  National  Association  of  United 
Trades  by  the  central  committee,'  and  recited  that  the  committee 
had  been  called  upon  for  advice  by  the  tinplate-  workers  of  the 
town  to  enable  them  to  obtain  an  established  book  of  prices ;  and 
that  communications  had  taken  place  with  the  prosecutor  about 
the  amount  of  wages,  but  that  no  arrangement  could  be  made 
with  him.  The  bill  was  signed  by  Peel  as  general  secretary, 
and  mentioned  Green  and  Winters  as  having  visited  the  prose- 
cutor, but  did  not  mention  any  of  the  defendants.  Erie,  J.,  held 
that  the  bill  was  not  admissible  as  the  act  of  the  defendants, 
either  by  themselves  or  as  published  or  recognized  by  them. 

(or)  Reg.  v.  Lacey,  3  Cox  C.  C.  517.      expressly  in  point,  and  refused  to  reserve 
Platt,  B.,  and  Williams,  J.,  who  con-      the  point.     See  post,  p.  167. 
sidered  Reg.  v.  Frost'  and  Rex  v.  Hunt          (y)  Ibid. 
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a  cheque  after 
the  conspi- 
racy has  been 
carried  out  is 
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'  You  may  make  a  handbill  evidence  against  a  man,,  if  I  may  so 
say,  by  retrospective  light  arising  from  his  conduct.     If  a  hand- 
bill says  that  certain  things  will  be  done  by  certain  persons,  and 
that  handbill  is  circulated,  where  those  persons  probably  saw  it, 
and  they  do  the  very  thing  that  the  handbill  indicates  they  would 
do,  when  that  is  in  evidence,  I  am  of  opinion  that  the  bill  would 
be  admissible  against  them ;  but  we  are  not  at  that  stage  yet.'  (z) 
But  on  the  trial  of  another  indictment  against  Rowlands,  Green, 
Peel,  Winters,  and  others,  arising  out  of  the  same  transactions, 
where,  in  addition  to  the  evidence  in  the  previous  case,  it  was 
proved  that  Rowlands  had  been  at  the  Swan  whilst  the  bill  was 
exhibited  there,  and  Peel  had  been  seen  going  in  and  out,  and 
the  bill  was  in  such  a  situation  that  he  must  have  seen  it;  Erie,  J., 
held  that  it  was  admissible.  '  If  it  is  evidence  against  any  one  of 
the  defendants,  it  is  admissible.'  e  I  believe  it  is  admissible  against 
those  in  respect  of  whom  I  draw  the  inference  that  they  saw  it 
in  the  window ;  those  in  respect  of  whom  it  announces  any  inten- 
tion.    Green  and  Winters  are  the  two  that  are  named  in  it.     It 
purports  to  be  an  instrument  by  Peel,  and  I  think  there  is  evi- 
dence before  me,  from  which  I  am  of  opinion  that  Peel  had  seen 
that  instrument,  and  it  is  probable,  by  his  not  objecting  to  it,  that 
he  permitted  his  name  to  be  used  to  that  instrument.'     '  I  am 
clear  that  it  is  evidence  as  against  one  of  the  defendants,  it  being 
published  in  his  name,  and,  according  to  the  evidence,  being  pro- 
bably seen  by  him.'  («) 

Upon  the  trial  of  Blake  on  an  information  for  a  conspiracy  with 
one  Tye  to  pass  imported  goods  without  paying  the  full  duty,  it 
appeared  that  Tye  acted  as  agent  for  the  importer  of  the  goods, 
and  Blake  as  landing-waiter  at  the  Custom-house,  and  that  it  was 
Tye's  duty  to  make  an  entry  describing  the  quantity  and  parti- 
culars of  the  goods  necessary  to  determine  the  amount  of  duty. 
This  entry  is  called  the  Perfect  Entry,  which  is  left  at  the 
Custom-house,  and  the  particulars  are  there  copied  into  the  Blue- 
book,  which  was  delivered  to  Blake,  the  landing-waiter,  whose 
duty  was  to  examine  the  goods,  and,  if  he  found  them  correspond 
with  the  particulars  in  the  Blue-book,  to  write  '  Correct '  across 
the  Perfect  Entry,  whereupon  the  goods  would  be  delivered  to 
the  importer  upon  payment  of  the  duties  so  ascertained.  The 
goods  were  passed  to  Tye,  the  duty  having  been  paid  on  the 
Perfect  Entry  made  out  by  Tye,  which  corresponded  with  the 
entry  in  the  Blue-book.  It  was  then  proposed  to  put  in  Tye's 
Day-book,  and  to  show  by  Tye's  own  entry  therein  that  the 
quantity  of  goods  was  much  larger  than  appeared  by  the  Perfect 
Entry  and  Blue-book,  and  that  the  importer  had  been  charged 
the  duties  by  Tye  on  such  larger  amount,  and  had  paid  them 
accordingly.  It  was  objected  for  Blake — Tye  not  being  on  his 
trial --that  the  entry  in  Tye's  book  was  not  evidence  against 
Blake ;  but  Lord  Denman,  C.  J.,  admitted  the  evidence ;  and  the 
Court  of  Queen's  Bench  held,  on  a  motion  for  a  new  trial,  that 
the  Day-book  was  evidence  of  something  done  in  the  course  of  the 
transaction,  and  was  properly  admitted  as  a  step  in  the  proof  of 


O)  Beg.  v,  Duffield,  5  Cox  C.  C.  404. 

(a)  Keg.   v.  Kowlands,  5  Cox  C.  C. 

436,     It  does  not  appear  that  this  ruling 


was  questioned  in  the  Court  of  Queen's 
Bench. 
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the  conspiracy,  (b)  Evidence  was  given,  in  the  same  case,  to  show 
that  a  cheque  drawn  by  Tye  for  a  certain  sum,  and  dated  after  the 
goods  were  passed,  had  been  cashed,  and  the  proceeds  traced  to 
Blake.  It  was  then  proposed  to  put  in  evidence  the  counterfoil  of 
the  cheque  in  Tye's  cheque-book,  on  which  was  written  an 
account  showing  that  the  cheque  was  drawn  for  a  sum  amounting 
to  half  the  profit  arising  from  transactions,  including  the  alleged 
fraud  on  the  revenue,  as  manifested  by  the  several  items  in  that 
account.  To  this  evidence  a  similar  objection  was  taken,  but 
Lord  Denman,  C.J.,  admitted  it.  The  Court  of  Queen's  Bench, 
however,  held  that  the  evidence  ought  not  to  have  been  admitted. 
The  conspiracy  to  defraud  the  customs  had  been  carried  into 
effect  before  the  cheque  was  drawn;  and  the  writing  on  the 
counterfoil  was  in  effect  a  declaration  by  Tye  for  what  purpose 
he  had  drawn  the  cheque,  and  how  the  money  was  to  be  applied. 
Now  no  declaration  of  Tye  could  be  received  in  evidence  against 
Blake,  which  was  made  in  Blake's  absence,  except  it  related  to 
the  furtherance  of  the  common  object  ;  which  this  did  not.  (c) 

On  an  indictment  for  conspiring  to  defraud  the  shareholders  of  Examination 

the  British  Bank  by  falsely  representing  its  affairs  to  be  pros-  °?  one  defen- 
,1  .     V  CJ  *    ,i      &i    n      -,  i  •  i,    i,    i    dant  admitted 

perous,  the  examination  of    one  of    the  defendants,  which    had  against  him- 

been  taken  on  a  petition  for  winding  up  the  bank  after  the  date  self  alone. 
of  the  alleged  conspiracy,  was  tendered  in  evidence.  This  exa- 
mination showed  that  this  defendant  was  aware  of  the  insolvency 
of  the  bank,  and  alleged  that  the  other  directors  had  the  same 
knowledge.  It  was  objected  that  this  examination  was  not  evi- 
dence of  any  act  done  in  furtherance  of  the  conspiracy  ;  and  that 
it  was  not  admissible  until  the  other  defendants  were  connected 
with  this  defendant  in  the  conspiracy.  But  Lord  Campbell,  C.  J. 
(after  consulting  the  other  judges  of  the  Queen's  Bench),  said, 
'  We  are  all  of  opinion  that  the  deposition  is  admissible  against 
this  defendant,  as  tending  to  show  his  knowledge  before  and  at 
the  time  of  his  committing  the  overt  act,  but  not  as  against  the 
other  defendants.  Therefore  only  such  parts  should  be  read  as 
refer  to  the  deponent  alone.'  (c?) 

The  evidence  in  support  of  an  indictment  for  a  conspiracy  is  Proof  of  the 
generally  circumstantial  ;  and  it  is  not  necessary  to  prove  any  conspiracy. 
direct  concert,  or  even  any  meeting  of  the  conspirators,  as  the 
actual  fact  of  conspiracy  may  be  collected  from  the  collateral 
circumstances  of  the  case,  (e)  Although  the  common  design  is  the   it  is  notne- 
root  of  the  charge,  yet  it  is  not  necessary  to  prove  that  the  de-  cessary  to 
fendants  came  together,   and  actually  agreed  in  terms  to  have 


con- 


the  common  design,  and  to  pursue  it  by  common  means,  and  so  to  spiracy,  but 
carry  it  into  execution,  because  in  many  cases  of  the  most  clearly  jt  may  be 
established  conspiracies  there  are  no  means  of  proving  any  such  ^ee"cets  of 
thing.  (/)     If,  therefore,  two  persons  pursue  by  their  acts  the  the  parties. 
same  object,  often  by  the  same  means,  one  performing  one  part  of 
an  act,  and  the  other  another  part  of  the  same  act,  so  as  to  complete 
it,  with  a  view  to  the  attainment  of  the  object  they  were  pursuing, 
the  jury  are  at  liberty  to  draw  the  conclusion  that  they  have  been 

(/;)  Reg.y.  Blake,  6  Q.  B.  126.  (/)  Per  Coleridge,  J.,  Reg.  v.  Murphy, 

(c)  Reg.  v.  Blake,  supra.  8  C,  &  P.  297.     Reg.  v.  BriUain,  3  Cox 

(d)  Reg.  v.  Esdaile,  1  F.  &  F.  213.  0.  C.  76,  perColtman,  J. 

(e)  Rex  v.  Parsons,  1  Black.  R.  392. 
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another. 


engaged  in  a  conspiracy  to  effect  that  object.  (#)  It  is  a 
mistake  to  say  that  a  conspiracy  must  be  proved  before  the  acts 
of  the  alleged  conspirators  can  be  given  in  evidence.  It  is  com- 
petent to  prove  insulated  acts  as  steps  by  which  the  conspiracy 
itself  may  be  established.  (A)  And  in  a  late  case  the  jury  were 
told  that  it  does  not  happen  once  in  a  thousand  times  when  the 
offence  of  conspiracy  is  tried  that  anybody  comes  before  the  jury 
to  say  that  he  was  present  at  the  time  when  -the  parties  did  con- 
spire together,  and  when  they  agreed  to  carry  out  their  unlawful 
purposes ;  that  species  of  evidence  is  hardly  ever  to  be  adduced 
before  a  jury ;  but  the  unlawful  conspiracy  is  to  be  inferred  from 
the  conduct  of  the  parties ;  and  if  several  men  are  seen  taking 
several  steps,  all  tending  towards  one  obvious  purpose,  and  they 
are  seen  through  a  continued  portion  of  time  taking  steps  that 
lead  to  one  end,  it  is  for  the  jury  to  say  whether  those  persons  had 
not  combined  together  to  bring  about  that  end,  which  their  con- 
duct appears  so  obviously  adapted  to  effectuate,  (i)  In  a  case 
where  a  husband,  wife,  and  their  servants,  were  indicted  for  a 
conspiracy  to  ruin  the»trade  of  the  prosecutor,  who  was  the  King's 
card-maker,  the  evidence  against  them  was,  that  they  had  at 
several  times  given  money  to  the  prosecutor's  apprentices  to  put 
grease  into  the  paste,  which  had  spoiled  the  cards ;  but  there  was 
no  account  given  that  ever  more  than  one  at  a  time  was  present, 
though  it  was  proved  they  had  all  given  money  in  their  turns ;  it 
was  objected  that  this  could  not  be  a  conspiracy,  on  the  ground 
that  several  persons  might  do  the  same  thing,  without  having  any 
previous  communication  with  each  other.  But  it  was  ruled  that 
the  defendants  being  all  of  a  family,  and  concerned  in  making  of 
cards,  it  would  amount  to  evidence  of  a  conspiracy.  (J)  And  it 
appears  also  to  have  been  considered  that  if  a  banker  permits  a 
sum  of  money  to  be  lodged  at  his  house,  to  be  paid  over  for 
corruptly  procuring  an  appointment  under  government,  he  may 
be  indicted  for  a  conspiracy  along  with  those  who  are  to  procure 
the  appointment,  and  receive  the  money,  (k) 

Every  person  concerned  in  any  of  the  criminal  parts  of  the 
transaction  alleged  as  a  conspiracy  may  be  found  guilty,  though 
there  be  no  evidence  that  such  persons  joined  in  concerting  the 
plan,  or  that  they  ever  met  the  others,  and  though  it  is  probable 
they  never  did,  and  though  some  of  them  only  join  in  the  latter 
parts  of  the  transaction,  and  probably  did  not  know  of  the  matter 
until  some  of  the  prior  parts  of  the  transaction  were  complete.  (7) 
So  that  if  several  persons  meet  from  different  motives,  and  then 
join  in  effecting  one  common  and  illegal  object,  it  is  a  conspi- 
racy, (m)  Where,  therefore,  upon  an  information  for  a  conspiracy 
to  ruin  Macklin,  the  actor,  in  his  profession,  it  was  objected  that 
in  support  of  the  prosecution  evidence  should  be  given  of  a 
previous  meeting  of  the  parties  accused-  for  the  purpose  of  con- 
federating to  carry  their  object  into  execution;  Lord  Mans- 
field, C.  J.,  overruled  the  objection,  saying,  that  if  a  number  of 


(g)  Per  Coleridge,  J.,  Reg.  v.  Murphy, 
supra. 

(A)  Per  Alderson,  B.,  Ford  v.  Elliott, 
4  Exch.  K.  78. 

(z)  Per  Erie,  J.}  Reg.  v.  Duffield,  5 
Cox  C.  C.  404. 


0')  Hex  v.  Cope,  1  Str.  144. 

(A)  Hex  v.  Pollman,  2  Campb.  233. 

(0  Hex  v.  Lord  Grey,  9  St.  Tri.  127. 
Beg,  v.  Murphy,  8  C.  &  P.  297,  Cole- 
ridge,  J. 

O)  Rex  v.  Lee,  2  Stark,  Evid,  324. 
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persons  met  together  for  different  purposes,  and  afterwards  joined 
to  execute  one  common  purpose,  to  the  injury  of  the  person, 
property,  profession,  or  character  of  a  third  party,  it  was  a  con- 
spiracy, and  it  was  not  necessary  to  prove  any  previous  consult  or 
plan  among  the  defendants  against  the  person  intended  to  be 
injured,  (n) 

It  appears  to  have  been  held  that  upon  an  indictment  for  a  General  evi- 
conspiracy,  where,  from  the  nature  of  the  case,  it  would  be  dence  of  tho 
difficult  to  prove  the  privity  of  the  parties  accused,  without  first  conspiracy, 
proving  the  existence  of  a  conspiracy,  the  prosecutor  may  go  into 
general  evidence  of  its  nature,  before  it  is  brought  home  to  the 
defendants.  The  indictment  charged  the  defendants,  who  were 
journeymen  shoemakers,  with  a  conspiracy  to  raise  their  wages ; 
and  evidence  was  offered  on  the  part  of  the  prosecution  of  a  plan 
for  a  combination  amongst  the  journeymen  shoemakers,  formed 
and  printed  several  years  before,  regulating  their  meetings,  sub- 
scriptions, and  other  matters  for  their  mutual  government  in 
forwarding  their  designs.  This  evidence  was  objected  to  by  the 
counsel  for  the  defendants ;  but  Lord  Kenyon,  C.  J.,  said,  that  if 
a  general  conspiracy  existed,  general  evidence  might  be  given  of 
its  nature,  and  the  conduct  of  its  members,  so  as  to  implicate  men 
who  stood  charged  with  acting  upon  the  terms  of  it  years  after  [700] 
those  terms  had  been  established,  and  who  might  reside  at  a  great 
distance  from  the  place  where  the  general  plan  was  carried  on ; 
and  his  Lordship,  therefore,  permitted  a  person,  who  was  a 
member  of  this  society,  to  prove  the  printed  regulations  and 
rules  of  the  society,  and  that  he  and  others  acted  under  them, 
in  execution  of  the  conspiracy  charged  upon  the  defendants,  as 
evidence  introductory  to  the  proof  that  they  were  members  of 
such  society,  and  equally  concerned ;  but  he  observed,  that  it 
would  not  be  evidence  to  affect  the  defendants  until  they  were 
made  parties  to  the  same  conspiracy.  (0)  And  in  several  im- 
portant cases,  evidence  has  been  first  given  of  a  general  conspiracy 
before  any  proof  of  the  particular  part  which  the  accused  parties 
have  taken,  (p) 

It  has  also  been  held  that  the  prosecutor  may  either  prove  the  Either  course 

conspiracy  which  renders  the  acts  of  the  conspirators  admissible  m,ay  b® 
.          •  i  i  /»   -i       I«/Y»  ~i    adopted, 

in  evidence,  or  he  may  prove  the  acts  01  the  different  persons,  and 

thus  prove  the  conspiracy.  Where,  therefore,  a  party  met,  which 
was  joined  by  the  prisoner  the  next  day,  it  was  held  that  direc- 
tions given  by  one  of  the  party  on  the  day  of  their  meeting  as  to 
where  they  were  to  go  and  for  what  purpose,  were  admissible,  and 
the  case  was  said  to  fall  within  Rex  v.  Hunt,  (q)  where  evidence 
of  drilling  at  a  different  place  two  days  before  and  hissing  an 
obnoxious  person  was  held  receivable,  (r) 

But  after  such  general  evidence  has  been  received  the  parties 

(n)  Lee's  case,  2  M'Nally,  Evid.  634,  Scotland,  and  Ireland,  at  the  same  time, 

as  cited  Rose.  Cr.  Evid.  385.     S.  P.  per  (p)  Lord    Stafford's  case,    7   St.   Tr. 

Coleridge,  J.     Reg.  v.  Murphy,  8  C.  &  1218.     Lord  W.  Russell's  case,  9  St.  Tr. 

P.  297.     See  ante,  p.  117,  note  (t).  578.     Lord  Lovat's  case,  18  St.  Tr.  530. 

(o)  Rex  v.  Hammond,  2  Esp.  N.  P.  R.  Hardy's  case,  24    St.  Tr.  129.    Home 

718.     Lord  Kenyon  referred  to  the  cases  Tooke's  case,  25  St.  Tr.  1. 

of  the  state  trials  in  the  year  1745,  where  (?)  3  B.  &  Aid.  566. 

from  the  nature  of  the  charge  it  was  ne-  (r)  Reg.  v.   Frost,   9    C.   &  P.    129. 

cessmy  to  go  into  evidence  of  what  was  Tindal,  C.  J.,  Parke,  B.,  and  Williams,  J. 
going  on  at  Manchester  and  in  France, 
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Cumulative 
instances  of 
fraud  per- 
mitted to  be 
given  in 
evidence. 


In  an  indict- 
ment for  con- 
spiring to 
defraud  D. 
and  others, 
which  charges 
the  obtaining 
the  goods  of 
D.  and  others, 
the  word 
others  means 
partners  of  D., 
and  evidence 
of  attempts  to 
defraud  per- 
sons not  the 
partners  of 
1).  is  inad- 
missible. 


before  the  court  must  be  affected  for  their  share  of  it.  And  it 
seems  that  mere  detached  declarations  and  confessions  of  persons 
not  defendants,  not  made  in  the  prosecution  of  the  object  of  the 
conspiracy,  are  not  evidence  to  prove  its  existence,  although 
consultations  for  the  purpose,  and  letters  written  in  prosecution 
of  the  design,  but  not  sent,  are  admissible,  (s)  It  results  from  the 
principles  already  stated,  and  it  has  been  observed  as  a  conclusion 
to  which  they  lead,  that  it  seems  to  make  no  difference  as  to  the 
admissibility  of  the  act  or  declaration  of  a  co-conspirator  against 
the  party  defendant  before  the  court,  whether  such  co-conspirator 
be  indicted  or  not,  or  tried  or  not  with  the  defendant.  (/)  -The 
evidence  is  admitted  on  the  ground  that  the  act  or  declaration  of 
one  is  the  act  or  declaration  of  both  when  united  in  one  common 
design. 

Where  the  indictment  charged  the  defendants  with  conspiring 
to  cause  themselves  to  be  believed  persons  of  large  property  for 
the  purpose  of  defrauding  tradesmen,  evidence  was  given  of  their 
having  hired  a  house  in  a  fashionable  street,  and  represented 
themselves  to  one  tradesman  employed  to  furnish  it  as  people  of 
large  fortune ;  and  then  a  witness  was  called  to  prove  that  at  a 
different  time  they  had  made  a  similar  representation  to  another 
tradesman.  The  evidence  of  this  witness  was  objected  to  on  the 
ground  that  it  was  not  competent  to  the  prosecutor  to  prove 
various  acts  of  this  kind,  and  that  he  was  bound  to  select  and 
confine  himself  to  one.  But  Lord  Ellenborough,  C.  J.,  said, 
(  This  is  an  indictment  for  a  conspiracy  to  carry  on  the  business 
of  common  cheats,  and  cumulative  instances  are  necessary  to  prove 
the  offence.'  (u)  And,  in  a  similar  case,  the  same  course  was 
allowed  as  to  acts  done  both  in  and  out  of  the  county  where  the 
indictment  charged  the  conspiracy  to  have  been.  (?;) 

But  where  a  count  alleged  that  the  defendant  and  others  did 
conspire  to  defraud  J.  Donkersley  and  others  of  certain  goods, 
and  that  in  pursuance  of  the  said  conspiracy  the  defendant  did 
falsely  pretend  to  the  said  J.  D.  that  he  was  a  merchant  of  the 
name  of  Grantham,  carrying  on  business  at  Leeds  and  Hudders- 
field ;  and  in  further  prosecution  of  the  said  conspiracy,  and 
under  colour  of  a  pretended  contract  with  the  said  J.  D.  for 
the  purchase  of  certain  cloth  of  the  goods  of  the  said  J.  D.  and 
others,  did  obtain  possession  of  a  large  quantity  of  cloth  of  the 
goods  of  the  said  J.  D.  and  others  from  the  said  J.  D.,  with  intent 
to  cheat  the  said  J.  D.  and  others,  to  the  great  damage  of  the  said 
J.  D.  and  others ;  and  it  appeared  that  J.  D.  had  partners  ;  and 
evidence  was  given  to  show  an  intended  fraud  upon  that  firm ; 
and  it  was  also  proposed  to  give  evidence  of  attempts  made  by  the 
defendant  to  defraud  other  persons,  as  well  as  the  firm  of  J.  D. 
and  Co.,  of  their  goods :  it  was  objected  that  the  word  (  others ' 
must  be  taken  to  mean  others  the  partners  of  J.  D.  ;  that  where 
the  goods  were  stated  to  be  the  goods  of  J.  D.  and  others,  it  could 
only  mean  others  his  partners,  and  the  word  could  not  have  one 
meaning  at  one  part  of  the  count,  and  another  at  another  part  of 


0)  2  Stark.  Evid.  327. 

(0  2  Stark.  Evid.  329.  See  post,  Evi- 
dence, for  further  points  as  to  the  evidence 
in  cases  of  conspiracy. 


(w)  Rex  v.  Roberts,  1  Campb.  399. 
Ante,  p.  127. 

(u)  Reg.  v.  Whitehouse,  MSS.  C.  S.  G. 
6  Cox  C.  C.  38. 
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the  same  count.     The  evidence  was  received ;  but,  upon  a  case 
reserved,  the  judges  held  the  conviction  wrong,  (id) 

In  the  case  of  a  conspiracy  to  raise  the  price  of  the  public  The  court 
funds  by  false  rumours,  it  was  holden  that  the  court  will  take  ™l11  tak.c  Ju<*»- 
judicial  notice  that  a  war  exists  between  this  country  and  a  foreign  a  war 
state,  such  war  having  been  recognized  in  different  Acts  of  Par- 
liament ;  and,  therefore,  that  an  allegation  to  that  effect  need  not 
be  proved,  (x) 

Where  an  indictment  alleged  that  the  defendants   conspired  Upon  an  iu- 
falsely  to   accuse  the  prosecutor  of  having  feloniously  forged  a  dictment for 
cheque  for  the  payment  of  £178,  and  that  in  execution  of  such  accuse™8 
conspiracy  a  letter  was  written  by  one  of  the  defendants,  in  which  forging  a 
he  stated  that  he  had  been  employed  to  investigate  the  circum-  cheque,  held 
stances  attending  the  forging  of  a  cheque  for  £178,  and  proof  was  "0™™^*^ 
given  of  the  letter,  and  also  of  conversations  referring  in  like  the  cheque, 
manner  to  a  cheque,  which  the  defendants  charged  the  prosecutor 
with  having  forged,  but  the  cheque  itself  was  not  produced ;  it 
was  objected  that  the  cheque  was  so  incorporated  with  the  evi- 
dence, that  the  prosecutor  was  not  entitled  to  prove  the  conver- 
sations without  producing  the  cheque,  to  which  they  referred, 
which  it  appeared  from  the  evidence  was  in  existence,  and  in  the 
possession  of  the  defendants.     Lord  Tenterden,  C.  J.,  was,  how- 
ever, of  opinion  that  it  was  not  essential  to  prove  the  contents  of 
the  cheque  or  to  produce  it,  but  that  it  was  enough  to  take  the      [702] 
conversations  as  they  passed.     And  the  Court  of  King's  Bench, 
urjon  a  rule  to  show  cause  why  there  should  not  be  a  new  trial, 
held  that  it  was  not  necessary  to  produce  the  cheque.     The  whole 
of  the  charge  against  the  defendants  was  founded  on  the  letter  set 
out  in  the  indictment,  which  was  written  by  one  of  the  defendants 
upon  the  application  of  the  other ;  and  they  having  taken  upon 
themselves  to  treat  as  an  existing  thing  a  cheque  for  £178,  it  was 
not  necessary,  on  the  part  of  the  prosecutor,  to  produce  it  in  evi- 
dence, even  although  it  appeared  that  it  actually  existed.     But  it 
might  be  a  fabrication  on  their  part:   there  might  be  no  such 
cheque,  and  then  it  could  not  be  produced,  (y) 

A  count  alleged  that  the  defendants,  a   husband,  wife,  and  Evidence  of  a 

daughter,  being  in  low  and  indigent  circumstances,  conspired  to  conspiracy  to 

ii       i       i        j  j.     i~  i    i,  r         i         v  e  defraud  by 

cause  the  husband  to  be  reputed  and  believed  to  be  a  person  ot  representing  a 

considerable  property,  and  in  opulent  circumstances,  for  the  pur-  person  to  be 
pose  and  with  the  intent  of  cheating  and  defrauding  divers  trades-  in  °Pulent 
men  who  should  bargain  with  them  for  the  sale  to  the  husband  of 
goods,  the  property  of  such  tradesmen,  of  great  quantities  of  such 
goods,  without  paying  for  the   same.     The   wife  and  daughter 
usually  were  together,  and  on  some  occasions  represented  that 
they  were   in   independent   circumstances,   their    income   being 
interest  of  money  coming  in  monthly,  and  in  others  the  wife  had 
said   her   husband   was   in   independent   circumstances.      These 
statements  were  made  in  the  absence  of  the  husband ;  but  it  was 

(w)  Reg.  v.  Steel,  2  M.  C.  C.  R.  246,  C.  latter  part  of  it ;  and  with  respect  to  the 

&  M.  337.  No  ground  for  the  decision  is  property  of  the  goods,  it  must  mean  that 

stated,  but  Lord  Abinger  said  at  the  close  they  were  the  goods  of  J.  D.   and  his 

of  the  argument,  '  I  think  the  counsel  for  partners.' 

the  defendant  is  right  in  saying  that  the  (#)  Rex  v.  De  Berenger,  3  M.  &  S.  67. 

word  "  others  "  must  have  the  same  mean-  Ante,  p.  123. 

ing  in  the  earlier  part  of  the  count  as  in  the  (y)  Rex  v.  Aldridge,  1   N.  &  M.  776. 
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A  count  for 
conspiring  to 
defraud  A. 
of  his  accep- 
tances is 
proved, 
though  the 
bills  are 
brought  ready 
prepared  by 
the  conspira- 
tors, and  A. 
only  accepts 
them. 

A  count  for 
conspiring  to 
defraud  A.  of 
his  monies 
may  be 
proved, 
though  A.  has 
no  money  or 
apparent 
means  of  ob- 
taining any. 


proved  that  he  'either  occupied  the  lodgings  which  were  hired 
under  these  representations,  or  that  the  goods  were  delivered  at 
the  places  where  all  the  defendants  lodged.  Platt,  B.,  is  reported 
to  have  held  that  there  was  no  evidence  of  any  conspiracy  to 
represent  the  husband  as  a  person  of  considerable  property,  (z) 
Another  count  alleged  the  conspiracy  in  the  same  manner  as  the 
preceding,  but  charged  the  intent  to  be  to  defraud  persons  who 
should  let  the  husband  lodgings  for  hire,  of  divers  large  sums  of 
money,  being  the  sums  agreed  to  be  paid  for  the  hire  of  such 
lodgings ;  and  Platt,  B.,  is  reported  to  have  held  that  this  count 
was  not  supported,  as  well  on  the  ground  on  which  the  preceding 
count  was  not  supported,  as  because  the  object  of  the  defendants 
was  to  obtain  possession  of  the  lodgings,  and  to  deprive  the  land- 
lord of  the  use  of  the  rooms,  but  not  to  deprive  him  of  the  price, 
which  was  only  incidental  to  their  occupation.  They  had  no 
object  in  depriving  him  of  the  profits  of  the  rooms,  apart  from 
their  own  occupation  of  them,  (a) 

'Two  counts  of  an  indictment  charged  the  defendants  with  con- 
spiring to  obtain  from  the  prosecutor  certain  bills  of  exchange 
accepted  by  him,  amounting  to  a  large  sum  of  money,  and  to  cheat 
and  defraud  him  of  the  proceeds  of  the  said  bills ;  other  counts 
charged  a  conspiracy  to  defraud  the  prosecutor  of  his  monies. 
Evidence  was  given  to  show  the  obtaining  of  the  acceptances,  but 
it  appeared  that  the  prosecutor  had  not  parted  with  any  money, 
and  there  was  no  reason  to  suppose  that  he  intended  to  take  up 
the  acceptances,  and  it  was  not  shown  that  the  bills  which  he 
accepted  were  ever  in  his  hands,  except  for  the  purpose  of  his 
writing  his  acceptances,  they  having  been  brought  to  him  com- 
plete, except  as  to  his  signature.  The  jury  having  found  the 
defendants  guilty  on  these  counts,  the  verdict  was  impeached  as 
unsupported  by  the  evidence,  because  the  charge  was  of  a  con- 
spiracy to  obtain  acceptances  from  the  prosecutor,  whereas  he 
proved  that  the  acceptances  were  ready  written,  and  in  possession 
of  the  defendants,  or  some  of  them,  and  nothing  was  sought  but 
his  signature ;  but  the  Court  of  Queen's  Bench  thought  that  this 
was  substantially  the  same  thing.  It  was  only  by  the  signature 
of  the  prosecutor  that  the  bills  became  complete ;  and  his  accep- 
tance when  given,  being  without  any  consideration,  was  at  the 
instant  his,  and  in  his  possession.  It  was  also  urged  that  the  entire 
transaction,  as  proved  by  the  evidence,  was  at  variance  with  the 
indictment,  as  all  parties  well  knew  that  the  prosecutor  had  no 
money,  nor  could  be  defrauded  of  any ;  and  that  the  real  fraud 
was  on  the  prosecutor's  part,  to  the  prejudice  of  some  expected 
lender  of  the  sums  mentioned  in  the  bills,  in  return  for  accep- 
tances of  no  value.  But  the  court  held  that,  though  there  might 
be  some  ground  for  this  imputation  on  the  prosecutor,  yet  it 
would  not  disprove  the  fraud  practised  upon  him,  by  inducing 


0?)  Reg.  v.  Whitehouse.  6  Cox  C.  C. 
38. 

(a)  Ibid.  I  was  counsel  for  the  crown 
in  this  case,  and  my  recollection  of  it  is 
that  the  case  went  to  the  jury  on  all  the 
counts.  The  main  question  in  the  case 
was  whether  every  representation  made 


was  the  representation  of  all.  The  pri- 
soners came  to  the  town  together,  lived 
together,  and  enjoyed  the  fruits  of  their 
frauds  together ;  but  the  conspiracy 
could  only  be  inferred  from  a  great  num- 
ber of  isolated  acts,  in  none  of  which 
were  all  of  the  prisoners  engaged. 
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him  to  accept  bills  without  a  corresponding  advance  of  cash. 
Though  there  was  little  appearance  of  solvency  in  the  prosecutor, 
those  who  fraudulently  induced  him  to  incur  the  liability  must 
have  speculated  on  some  pecuniary  advantage  from  it ;  and  though 
the  money  could  in  such  case  only  have  come  from  his  respectable 
friends,  as  he  had  no  funds  of  his  own,  the  money  intended  to  be 
so  procured  might  well  be  described  for  this  purpose  as  his 
money.  (&) 

The  expression  ( false  pretences '  as  used   in  indictments  for   Meaning  of 
conspiracy  is  not  construed  in  the  technical  sense  in  which  it  is   f1}^^^881011 
in   indictments   for   obtaining   property   by   false    pretences,  (c)    teuces.' 
Where,  therefore,  a  count  charged  the  defendants  with  a  con- 
spiracy  by  divers  subtle  means   and  false   pretences   to  obtain 
goods,  it  was  held  that  an  actual  false  pretence  need  not  be  proved 
under  this  count,  in  the  same  manner  as  if  it  had  been  a  count  for 
obtaining  property  by  false  pretences,  (d) 

Absolon  and  Clark  were  indicted  for  conspiring  to  defraud  a  Obtaining 
railway  company  by  obtaining  excursion  tickets  not  transferable,  rf"lwa7 
and  selling  them  to  others.     Absolon   had  sold   the   excursion 
tickets  to  Clark  at  Brighton,  and  Clark  attempted  to  use  them 
for  the  purpose  of  sending  back  to  London  some  children.     It 
did  not  appear  how  Absolon  got  the  tickets ;  he  had  others  in  his 
possession.      Wightman,   J.,   left   it  to   the  jury   to   determine 
whether  the  prisoners  did  concert  together  that  the  tickets  should 
be  obtained  and  used  for  the  purpose  of  defrauding  the  com- 
pany, (e)  ^ 

On  an  indictment  for  a  conspiracy  to  cause  tinplate-workers  Evidence  of 
to  leave  their  employment,  it  appeared  that  the  prosecutors,  in  loss  of  Profits' 
consequence  of  their  workmen  leaving  their  service,  had  employed 
Frenchmen ;  and  Erie,  J.,  held  that  it  was  not  competent  to  prove 
how  much  the  firm  had  lost  by  these  Frenchmen,  as  the  amount 
of  loss  by  any  particular  set  of  workmen  was  clearly  unconnected 
with  the  issue  whether  there  was  a  conspiracy  or  not ;  but  that 
the  sum  total  of  the  loss  might  be  proved ;  for  the  very  issue  in 
the  matter  was  the  intention  to  obstruct  the  business,  and  the 
result  of  the  operations  was  a  relevant  fact  as  to  that.  (/) 

Where  one  of  several  defendants  charged  with  a  conspiracy  has  Record  of 
been  acquitted,  the  record  of  acquittal  is  evidence  for  another  ac<lultta1' 
defendant  subsequently  tried,  (g) 

Whe.re  in  an  indictment  for  conspiracy,  the  bankruptcy  of  one  Proof  of 
of  the  defendants  was  stated  in  a  prefatory  allegation,  and  to  prove  bankruptcy. 
this  allegation,  the  proceedings  under  the  bankruptcy  were  put 
in ;  Lord  Tenterden,   C.  J.,  held,  that  the  assignment  was  not 
admissible,  without  calling  the  subscribing  witness  to  prove  the 
execution  of  it.  (h) 

Where  an  indictment  charged  that  the  defendant  with  divers  Divisible 
others  did  conspire  to  prevent  the  workmen  of  one  J.  G.  from  averment. 

(6)  Reg.  v.  Gompertz,  9  Q.  B.  824.  436.     All  the  counts  ended  '  to  the  great 

(c)  Reg.  v.  Hudson,  Bell  C.  C.  263,  damage '  of  the  prosecutors.    See  ante, 
ante,  p.  129.  p.  140. 

(d)  Reg.  v.  Whitehouse,  6  Cox  C.  C.          (#)  Rex    v.  Home  Tooke,   1  Chitty, 
38.     Platt,  B.  Burn.823,  sed  qucere.  See  note,  ante,  p.145, 

(e)  Reg.  v.  Absolon,  1  F.  &  F.  498.  (A)  Rex  v.  Pope,  5  C.  &  P.  208. 
(/)  Reg.  v.  Rowlands,  5  Cox  C.  C. 
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continuing  to  work  in  a  colliery ;  Patteson,  J.,  held,  that  a  con- 
spiracy to  procure  the  discharge  of  any  of  the  workmen  would 
support  the  indictment,  which  did  not  necessarily  lay  the  intent 
as  to  all  the  workmen,  (i) 

On  an  indictment  for  a  conspiracy  to  induce  tinplate-workmen 
to  leave  their  employment,  it  appeared  that  three  of  the  defendants 
had  come  down  by  invitation  from  the  tinplate-workers'  associa- 
tion, and  had  held  meetings  with  the  workmen;  and  Erie,  J., 
allowed  a  witness  for  the  defence  to  be  asked,  (  With  reference  to 
hired  men  and  apprentices,  persons  under  contract  to  their  em- 
ployers, what  advice  did  these  defendants  give  to  the  men?'  and 
also  '  Whether  the  witness  ever  heard  them  either  use  any  intimi- 
dating language  or  threats,  or  recommend  force  of  any  kind  ? '  (f) 
Two  persons  were  indicted  for  felony,  in  attempting  to  poison 
A.  B.,  by  administering  certain  poisonous  ingredients,  as  set  forth 
in  the  indictment.  At  the  same  time,  an  indictment  was  found 
against  them  for  a  conspiracy  to  poison  the  same  individual  by  the 
same  means.  On  the  trial  of  the  first  indictment,  the  prisoners 
were  acquitted,  there  being  no  proof  that  the  ingredients  were 
poisonous.  Parke,  J.,  thereupon  directed  an  acquittal  for  the 
conspiracy  also,  there  being  no  other  proof  of  a  conspiracy  to 
poison  than  that  by  which  it  was  attempted  to  establish  the  felony, 
viz.  that  the  ingredients  were  poisonous,  (k) 

Where  an  indictment  against  A.,  B.,  C.,  and  D.,  charged  that 
they  conspired  together  to  obtain,  f  viz.,  to  the  use  of  them  the 
said  A.,  B.,  and  C,,  and  certain  other  persons  to  the  jurors  un- 
known,' a  sum  of  money  for  procuring  an  appointment  under 
government ;  and  it  appeared  that  D.  (although  the  money  ,was 
lodged  in  his  hands,  to  be  paid  to  A.  and  B.  when  the  appoint- 
ment was  procured),  did  not  know  that  C.  was  to  have  any  part 
of  it,  or  was  at  all  implicated  in  the  transaction ;  it  was  holden, 
that  the  averment  concerning  the  application  of  the  money  was 
material,  though  coming  under  a  viz. :  and  that  as  to  D.,  the  con- 
spiracy was  not  proved  as  laid.  (7) 

Where  an  indictment  for  a  conspiracy  to  procure  false  witnesses 
on  the  trial  of  an  ejectment,  at  the  great  sessions  for  the  county 
of  Glamorgan,  stated  that  at  the  general  sessions  of  our  Lord  the 
King,  holden,  &c.,  an  action  of  ejectment  was  depending,  in  which 
action  J.  Doe,  on  the  demise  of  W.  Rees  and  D.  Terry,  was  the 
plaintiff,  and  R.  Thomas  and  T.  Beavan  the  defendants,  and  it  ap- 
peared that  the  ejectment  was  brought  on  a  joint  and  two  several 
demises  of  Rees  and  Terry  ;  it  was  held,  first,  that  the  descrip- 
tion of  the  sessions  was  erroneous,  as  it  should  have  been  at  the 
great  sessions ;  secondly,  that  there  was  a  variance  between  the 
action  described  in  the  indictment  and  the  action  proved  to  have 
been  pending,  (m) 

Where  the  defendants  were  indicted  for  a  conspiracy  to  cheat 
any  person  whom  they  should  deal  with,  and  the  conspiracy  proved 
was  to  cheat  A.,  B.,  and  C. ;  Parke,  B.,  thought  the  offence  differ- 
ent, and  directed  an  acquittal,  (n) 


(i)  Rex  v.  Bykerdyke,  1  M.  &  Rob.  1 79. 
<j)  Reg.  v.  Rowlands,  5  CoxC.  C.436. 
(A)  Maudsley's  case,  1  Lew.  51. 
(/)  Rex  v.  Pollman,  2  Campb.  231. 


(»n)  Rex  v.  Thomas,  1  C.  &  P.  472, 
Park,  J.  A.  J. 

(w)  Anonymous,  mentioned  by  Parke, 
B.,  in  Reg.  v.  King,  7  Q.  B.  798. 
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Where  an  indictment  for  a  conspiracy  stated  in  the  inducement 
that  the  defendants  knew  that  the  parties  conspired  against  were 
the  proprietors  of  certain  licensed  stage  carriages,  and  as  such 
proprietors  liable  to  certain  penalties,  in  which  the  drivers  of  such 
carriages  should  be  convicted  of  any  offence  committed  by  the 
said  drivers,  against  '  a  certain  Act  of  Parliament  made  and 
passed  in  the  second  and  third  years  of  the  reign  of  his  present 
Majesty,  intituled,  &c.'  (setting  out  the  title  correctly)  ;  and  that 
the  defendants  unlawfully  conspired  falsely  to  exhibit  a  certain  in- 
formation charging,  &c.,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  ;  the  judgment  was  arrested,  on  the 
ground  that  a  statute  cannot  be  pleaded  as  made  in  two  years  ;  for 
in  law  an  Act  cannot  be  made  in  two  years.  (0) 

Where  the  counts  in  an  indictment  for  a  conspiracy  are  framed 
in  a  general  form,  the  judge  will  order  the  prosecutor  to  furnish 
the  defendants  with  a  particular  of  the  charges  upon  which  he 
means  to  rely,  and  such  particular  ought  to  be  so  framed  as  to 
give  the  defendants  the  same  information  as  would  be  given  by  a 
special  count  :  but  it  need  not  state  the  specific  acts  the  defend- 
ants are  charged  with  having  done,  or  the  times  or  places  at  which 
such  acts  are  alleged  to  have  taken  place,  (p)  But  where  a  count 
alleges  overt  acts,  the  court  will  not  order  particulars  to  be  de- 
livered, where  there  is  no  affidavit  on  the  part  of  the  defendant 
that  he  has  no'  knowledge  of  the  overt  acts  charged,  and  does  not 
possess  sufficient  information  to  enable  him  to  meet  them,  (q) 

In  the  British  Bank  case  an  order  had  been  made  on  the  first 
day  of  the  trial  that  particulars  of  Cameron's  debt,  which  was  stated 
to  be  £36,000,  should  be  delivered  to  him  ;  and  it  was  objected 
that  until  the  particulars  had  been  given  that  case  could  not  be 
gone  into.  It  was  answered  that  Cameron  had  had  access  to  the 
accounts  for  some  months  ;  and  Lord  Campbell,  C.  J.,  held  that 
the  crown  could  not  be  precluded  from  giving  evidence  on  that 
part  of  the  case,  (r) 

Upon  the  trial  of  an  indictment  for  a  conspiracy,  the  counsel 
for  the  prosecution  has  a  right,  before  opening  his  case,  to  have 
any  of  the  defendants  acquitted,  in  order  that  he  may  call  them  as 
witnesses,  and  the  counsel  for  the  other  defendants  has  no  power 
of  objecting  to  this  being  done.  (s) 

Where  an  indictment  contained  counts  for  a  conspiracy  and 
counts  for  a  libel  contained  in  a,  hand-bill,  and  there  was  no  evi- 
dence to  affect  one  of  the  two  defendants  as  to  the  libel  ;  Cole- 
ridge, J.,  at  the  close  of  the  case  for  the  prosecution,  put  the 
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(o)  Rex  v.  Biers,  1  A.  &  E.  327.  The 
correct  statement  is  'a  certain  statute 
made  and  passed  in  a  session  of  Parlia- 
ment,  held  in  the  first  and  second  years 
of  the  reign  of  King  William  the  Third.' 
Per  Patteson,  J.,  ibid.  Gibbs  v.  Pike,  8 
M.  &  W.  223.  S.  P. 

(/>)  Rex  v.  Hamilton,  7  C.  &  P.  448. 
Littledale,  J.,  after  consulting  several  of 
the  other  judges.  Reg.  v.  Rycroft,  6 
Cox  C.  C.  76.  Williams,  J.,  Reg.  v. 
Probert,  Dears.  C.  C.  32  (a).  In  anony- 
mous,  1  Chitty,  698,  the  Court  of  King's 
Bench  refused  to  order  such  particulars 
to  be  given  on  motion,  but  intimated  thafc 


the  correct  course  was  to  apply  to  the  pro- 
secutor  to  give  some  information  as  to  she 
particulars,  upon  which  he  meant  to  rely 
in  support  of  the  indictment,  and  if  he 
refused,  then  an  application  might  be 
made  to  postpone  the  trial  in  order  that 
the  question  might  be  more  maturely  dis- 
cussed.  From  which  it  is  to  be  inferred 
that  the  motion  had  been  made  without 
any  previous  application  for  particulars 
to  the  prosecutor.  C.  S.  G. 

(9)  Reg.  v.  Stapylton,  8  Cox  C.  C.  69. 

(r)  Reg.  v.  Esdaile,  1  F.  &  F.  213. 

(s)  Rextf.  Rowland,  R.&  M.  N.  P.  R, 
401,  Abbott,  C.  J. 
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prosecutor  to  elect  upon  which  charge  he  would  go  before  the 
defendants'  counsel  entered  upon  the  defence,  (t) 

As  conspiracy  is  an  offence  at  common  law,  if  parties  conspire 
to  commit  an  offence  created  by  statute,  they  may  be  indicted  for 
such  conspiracy,  although  the  statute  be  repealed  before  the  in- 
dictment is  preferred,  (u) 

The  Court  of  King's  Bench  have  refused  to  change  the  venue 
in  an  indictment  for  a  conspiracy  to  destroy  foxes  and  other 
vermin,  on  the  ground  that  the  gentlemen  who  were  likely  to  serve 
on  the  jury  to  try  the  indictment  were  much  addicted  to  fox- 
hunting, (v) 

In  a  recent  case,  a  point  arose  as  to  the  extent  to  which  the 
counsel  for  the  prosecution  in  a  case  of  conspiracy  might  cross- 
examine  a  witness,  called  by  only  one  of  several  defendants.  The 
indictment  was  against  A.,  B.,  and  C. ;  and  after  the  case  for  the 
prosecution  was  closed,  C.  only  called  a  witness,  whom  he  ex- 
amined as  to  a  conversation  between  himself  and  A. ;  and  it  was 
ruled,  that  the  counsel  for  the  prosecution  might  cross-examine 
such  witness  as  to  any  other  conversation  between  A.  and  C., 
although  the  evidence  should  tend  chiefly  to  criminate  A.  (iv) 

If  upon  an  indictment  for  conspiracy,  the  jury  find  the  defend- 
ants guilty  of  so  much  of  the  indictment  as  amounts  to  a  misde- 
meanor, the  court  may  pass  judgment  upon  the  defendants.  The 
defendants  were  indicted  for  conspiring  falsely  to  indict  A.  B.  for 
keeping  a  gaming-house,  for  the  purpose  of  extorting  money  from 
the  said  A.  B.,  and  the  jury  found  the  defendants  guilty  of  con- 
spiring to  indict  A.  B.,  for  the  purpose  of  extorting  money,  but 
not  to  indict  him  falsely ;  and  it  was  held  that  enough  of  the  in- 
dictment was  found  to  enable  the  court  to  give  judgment ;  for  in 
criminal  cases,  it  is  sufficient  for  the  prosecutor  to  prove  so  much 
of  the  charge  as  constitutes  an  offence  punishable  by  law ;  and 
the  jury  had  found  the  defendants  guilty  of  conspiring  to  prefer 
an  indictment  for  the  purpose  of  extorting  money,  and  that  is  a 
misdemeanor,  whether  the  charge  were  or  were  not  false.  (#) 

Where  a  count  alleged  that  the  defendants  conspired  by  divers 
false  pretences  and  subtle  means  and  devices  to  extort  from  T.  E. 
a  sovereign  of  his  monies,  and  to  cheat  him  of  the  same,  and  the 
evidence  failed  to  prove  any  false  pretences  ;  it  was  held  that  an 
indictable  offence  was  charged  without  reference  to  the  false  pre- 
tences, and  therefore  it  was  not  necessary  to  prove  the  false  pre- 
tences, but  it  was  sufficient  to  prove  enough  to  sustain  the  rest  of 
the  count,  (r/) 

Upon  an  indictment  for  conspiracy  containing  eight  counts  the 
jury  found  a  verdict  of  guilty  on  six  of  the  counts ;  there  was 
only  one  conspiracy  proved,  but  the  evidence  proved  the  alle- 
gations contained  in  each  count:  it  was  objected  in  arrest  of 
judgment  that  each  count  charged  a  distinct  conspiracy,  and 
therefore  as  many  distinct  conspiracies  were  found  as  there  were 


(0  Reg.  v.  Murphy,  8  C.  &  P.  297. 
(M)  Eeg.  v.  Thompson,  16  Q.  B.  832. 
(v)  Eex  v.  King,  2  Chitty  Hep.  217. 
(w)  Bex  v.  Kroehl,  2  Stark.  N.  P.  B. 
343. 
O)  Bex  v.  Hollingberry,  4  B,  &  C. 


329.     6  D.  &  B.  345. 

O)  Beg.  v.  Yates,  6  Cox  C.  C.  441. 
Crompton,  J.,  after  consulting  Coleridge, 
J.  See  Beg.  v.  Hudson,  Bell  C,  C.  263, 
ante,  p.  129. 
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counts ;   but  the  Court  of  Queen's  Bench  held  that  the  answer  only  one  con- 
was,  that  the  evidence  accorded  with  and  proved  the  allegations  8Piracy  be 
in  each  count,  and  the  verdict  was  founded  thereon ;  and  if  any 
count  were  objectionable,   it   must   not   be   presumed  that   the 
defendants  would  ever  receive  any  sentence  in  respect  of  any  such 
count,  (z) 

Where  a  count  contains  only  one  charge  of  conspiracy  against  Several  find- 
several  defendants,  the  jury  cannot  find  one  of  them  guilty  of  1Vgs  on 
more  than  one  charge.  Where,  therefore,  a  count  charged  several  spiracy  are 
defendants  with  conspiring  to  do  several  illegal  acts,  and  the  jury  bad. 
found  one  of  them  guilty  of  conspiring  with  some  of  the  defend- 
ants to  do  one  of  the  acts,  and  guilty  of  conspiring  with  others  of 
the  defendants  to  do  another  of  the  acts,  it  was  held  by  the  House 
of  Lords  that  such  finding  was  bad ;  as  it  amounted  to  finding  that 
one  defendant  guilty  of  two  conspiracies,  though  the  count 
charged  only  one.  (a)  So  where  a  count  charged  eight  defend- 
ants with  one  conspiracy  to  effect  certain  objects,  a  finding  that 
three  of  the  defendants  are  guilty  generally,  and  that  five  of  them 
are  guilty  of  conspiring  to  effect  some,  and  not  guilty  as  to  the 
residue  of  £hese  objects,  was  held  to  be  bad  and  repugnant;  for 
the  finding  that  three  were  guilty  was  a  finding  that  they  were 
guilty  of  conspiracy  with  the  other  five  to  effect  all  the  objects  of 
the  conspiracy  ;  whereas,  by  the  finding  as  to  the  five,  it  appeared 
that  those  five  were  guilty  of  conspiring  to  effect  only  some  of 
those  objects,  (jb) 

Where  an  indictment  contains  several  counts,  one  of  which  is  A  general 

bad,  a  general  judgment  for  the  crown,  where  the  punishment  is  Judgment  °n 

A-fiSt-i'ii  i       i     i    r>     i«  -i  ,   •  several  counts, 

not  nxed  by  law,  is  bad ;  and  a  bad  finding  on  a  good  count  is  no  some  Of  which 

more  a  warrant  for  a  judgment  on  that  count  than  a  bad  count,   are  bad,  and 
Where,  therefore,  an  indictment  for  conspiracy  contained  some  °V.°{Jie^s  of 
good  and  some  bad  counts,  and  on  some  of  the  good  counts  there  ^erdict  is  bad, 
were  bad  findings,  and  there  was  a  judgment  against  each  de-  is  erroneous. 
fendant  that  for  ( his  offences  aforesaid '  he  should  be  imprisoned 
for  a  certain  term,  it  was  held  by  the  House  of  Lords  that  each 
count  must  be  considered  as  charging  a  separate  offence,  and  that 
the  terms  (  his  offences  aforesaid '  must  be  treated  as  extending  to 
all  the  counts  on  which  he  had  been  found  guilty  ;  and  as  some  of 
the  counts  and  some  of  the  findings  were  bad,  the  judgment  was 
altogether  erroneous,  (c) 

In  former  times,  persons  convicted  of  a  conspiracy  at  the  suit  of  Punishment.1 
the  King  to  accuse  another  person  of  a  capital  offence,  were  liable 
to  receive  what  was  called  the  villanous  judgment,  that  is,  to  lose 
their  liberam  legem,  whereby  they  were  discredited  and  disabled 
as  jurors  or  witnesses ;  to  forfeit  their  goods  and  chattels  and 
lands  for  life ;  to  have  those  lands  wasted,  their  houses  razed, 
their  trees  rooted  up,  and  their  bodies  committed  to  prison,  (d) 
But  this  judgment  was  not  inflicted  upon  those  who  were  con- 
victed only  of  conspiracies  of  a  less  aggravated  kind,  at  the  suit  of 
the  party :  and  for  some  time  past  it  appears  to  have  been  the 

(z)  Keg.  v.  Gompertz,  9  Q.  B.  824.  (a)  O'Connell  v.  Keg.  11C1.&  F.  155. 

It  should  have  been  added  that  it  must  (6)  Ibid, 

not  be  presumed  that  the  court  would  do  (c)  Ibid. 

more  than  impose  a  sentence  for  the  one  (d)  1  Hawk.    P.   C.  c.   72,  s.  9.     4 

offence.  Black.  Com.  136. 
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better  opinion,  that  the  villanous  judgment  is  by  long  disuse  be- 
come obsolete,  not  having  been  proDounced  for  some  ages ;  and 
that  the  punishment  for  conspiracies  in  general  is,  as  in  the  case 
of  other  misdemeanors,  by  fine,  imprisonment,  and  sureties  for  the 
good  behaviour  at  the  discretion  of  the  court,  (e) 

By  the  14  &  15  Viet.  c.  100,  s.  28,  whenever  any  person  shall 
be  convicted  of  any  conspiracy  to  cheat  or  defraud,  or  to  extort 
money  or  goods,  or  falsely  to  accuse  of  any  crime,  or  to  obstruct, 
prevent,  pervert,  or  defeat  the  course  of  public  justice,  the  court 
may  award  imprisonment  for  any  term  now  warranted  by  law,  and 
hard  labour  during  the  whole  or  any  part  of  such  imprison- 
ment. (/) 

We  have  seen  that  by  the  24  &  25  Viet.  c.  100,  s.  4,  provision 
is  made  for  the  punishment  of  conspiracies  to  murder,  (g) 

In  conclusion  of  this  chapter,  it  may  be  mentioned,  that,  after  a 
conviction  for  a  conspiracy,  the  defendants  must  be  present  in 
court  when  a  motion  is  made  on  their  behalf,  in  arrest  of  judg- 
ment, (h)  And  also,  that  upon  a  motion  for  a  new  trial,  after 
such  conviction,  all  the  defendants  must  be  present,  (z)  And  it 
is  not  a  sufficient  excuse  for  absence,  that  they  are  in4  custody  on 
civil  process ;  but  if  they  were  in  custody  on  criminal  process,  the 
case  would  be  different,  for  then  they  might  be  charged  with  the 
conspiracy  also.  (/)  But  where  an  indictment  has  been  removed 
into  the  Court  of  King's  Bench,  after  verdict,  but  before  judg- 
ment, and  set  down  for  argument,  it  does  not  appear  to  be  neces- 
sary that  the  defendants  should  appear  in  court  upon  the  argu- 
ment, the  proceeding  being  in  the  nature  of  a  special  verdict,  and 
the  party  not  being  considered  as  convicted,  until  after  the  court 
have  determined  upon  the  verdict,  (k)  A  new  trial  cannot  be 
granted  as  to  one  conspirator  without  granting  it  as  to  all  who 
are  convicted,  though  the  ground  on  which  the  new  trial  is  granted 
applies  only  to  the  one  conspirator.  (/)  But  where  some  are 
acquitted  and  some  convicted,  a  new  trial  may  be'granted  as  to  the 
latter  without  disturbing  the  verdict  as  to  the  former,  (m) 


(e)  Id.  ibid.  The  pillory  was  also 
very  commonly  a  part  of  the  punishment 
until  taken  away  by  the  56  Geo.  3,  c.  138. 
See  also  ante,  p.  107,  note  (#).  In  a  case 
where  the  defendants  were  convicted  on 
an  information  for  a  conspiracy  to  take 
away  the  character  of  one  Kempc,  and 
accuse  him  of  murder,  by  pretended  con- 
versations and  communications  with  a 
ghost  that  answered  by  knocking  and 
scratching  in  Cock-lane,  &c.,  they  re- 
ceived the  following  judgment :  Richard 
Parsons  (the  father  of  the  child,  who 
was  the  principal  agent  in  the  pretended 
communication),  to  stand  thrice  in  the 
pillory,  and  be  imprisoned  two  years  ; 
Eliz.  Parsons,  the  mother,  to  be  impri- 
soned one  year  ;  Mary  Eraser,  a  servant, 
who  was  aiding  and  assisting,  was  sent 
to  the  house  of  correction  to  hard  labour 


for  six  months  ;  Moore,  the  curate  of  the 
parish,  and  one  James,  were  discharged 
on  paying  the  prosecutor  £300  and  his 
costs,  which  were  nearly  as  much  more. 
Brown,  who  had  published  a  narrative, 
and  one  Day,  the  printer  of  a  newspaper, 
had  previously  made  their  peace  with  the 
prosecutor. 

(/)  See  the  clause  in  the  Appendix. 

(<?)  Ante,  vol.  1,  p.  967. 

(A)  Rex  t>.  Spragg,  2  Burr.  929.  1 
Black.  R.  209. 

(0  Rex  v.  Teal,  1 1  East,  307.  Rex 
v.  Askew,  3  M.  &  S.  9.  Rex  v.  Lord 
Cochrane,  3  M.  &  S.  10. 

(f)  Rex  v.  Hollingberry,  4  B.  &  C. 
329.  6  D.  &  R.  345. 

(k)  Rex  v.  Nichols,  2  Str.  1227. 

(?)  Reg.  v.  Gompertz,  9  Q.  B.  824. ' 

<m)  Ibid. 
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CHAPTER  THE  THIRD. 

OP    THREATS   AND    THREATENING   LETTERS. 

IT  is  said,  that  the  dispersing  of  bills  of  menace   threatening 

destruction  to  the  lives  or  properties  of  those  to  whom  they  were  Threats  at 

j  1  j    r>      ,1  V1  ^    ,  common-law, 

addressed,  lor  the  purpose  of  extorting  money,  is,  at  common  law, 

a  high  misdemeanor,  punishable  by  fine  and  imprisonment,  (a) 
Threats  directed  against  persons  immediately  under  the  protection 
of  a  court  are  offences  punishable  by  fine  and  imprisonment,  as  if  a 
man  threaten  his  adversary  for  suing  him,  a  counsellor  or  attorney 
for  being  employed  against  him,  a  juror  for  his  verdict,  or  a 
gaoler  or  other  ministerial  officer  for  keeping  him  in  his  custody, 
and  properly  executing  his  duty.  (#)  And  a  precedent  is  given  of 
an  indictment  at  common  law  against  the  attorney  of  a  plaintiff  in 
a  cause  for  writing  a  letter  to  the  attorney  of  the  defendant,  who 
had  obtained  a  verdict  on  the  evidence  of  his  son,  threatening  to 
indict  the  son  for  perjury  unless  the  defendant  gave  up  the 
benefit  of  the  verdict,  (c) 

But  it  was  holden  that  threatening  by  letter  or  otherwise  to  Kex  v.  South- 
put  in  motion  a  prosecution  by  a  public  officer  to  recover  penal-  erton. 
ties  for  selling  Fryar's  Balsam,  without  a  stamp  (which  by  the  to  charge^f 
42  Geo.  3,  c.  56,  is  prohibited  to  be  vended  without  a  stamped  party  with 
label),  for  the  purpose  of  obtaining  money  to  stay  the  prosecution,  penalties  for 
was  not  such  a  threat  as  a  firm  and  prudent  man  might  not  be  dlc/nes^ith- 
expected  to  resist,  and,  therefore,  was  not  in  itself  an  indictable  out  a  stamp, 
offence  at  common  laiv,  although  it  was  alleged  that  the  money  holden  not  to 
was  obtained,  no  reference  being  made  to  any  statute  which  pro-       m  lcta  e' 
hibits  such  attempt.     A  count  alleged  that  the  defendant,  intend- 
ing to  abuse  the  laws  for  the  protection  of  the  revenue,  sent  the 
following  letter : — 
f  SIRS, 

'  I  am  applied  to  to  prosecute  an  information  against  you  for  But  where 
selling  certain  medicines  without  stamps.     I  have  told  the  parties  tne  threat  is 
that  all  such  informations  must  now  be  prosecuted  by  the  public  ove^confe  a*0 
officer,  and  have  advised  them  to  let  me  write  to  you  on  the  firm  and  pm- 
subject,  and  hear  what  you  have  to  say.     If  I  can  be  of  any  den.1  man> il  is 
service  to  you  in  stopping  them,  you  will  write  me  accordingly,  ! 
and  I  will  get  the  best  terms  I  can.'     Another  count  charged  the 
defendant  with  corruptly  attempting  to  extort  £10  by  threatening 
that  a  prosecution  should  be  commenced  for  having  sold  Fryar's 
Balsam  without  a  stamp.     After  argument  in  arrest  of  judgment 
Lord  Ellenborough,  C.  J.,  said,  '  To  obtain  money  under  a  threat 
of  any  kind,  or  to  attempt  to  do  it,  is,  no  doubt,  an  immoral 
action ;  but  to  make  it  indictable,  the  threat  must  be  of  such  a 

(a)  1  Hawk.  P.  C.  c.  53,  s.  1.   Refer-          (4)  4  Black.  Com.  126. 
ence  is  made  to  1  Hale,  567,  but  qu.  the          (c)  2  Chit.  Crim.  L.  149. 
reference. 
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nature  as  is  calculated  to  overcome  a  firm  and  prudent  man.  Now, 
the  threat  used  by  the  defendant  at  its  utmost  extent  was  no  more 
than  that  he  would  charge  the  party  with  certain  penalties  for 
selling  medicines  without  a  stamp.  That  is  not  such  a  threat  as  a 
firm  and  prudent  man  might  not,  and  ought  not,  to  have  resisted. 
Then  what  authority  is  there  for  considering  these  as  offences  at 
common  law  ?  The  principal  case  relied  on  is  that  of  Rex  v. 
Woodward,  (d)  which  was  where  the  defendants,  having  another 
man  in  their  actual  custody  at  the  time,  threatened  to  carry  him 
to  gaol,  upon  a  charge  of  perjury ;  and  obtained  money  from  him 
under  that  threat,  in  order  to  permit  his  release.  Was  not  that  an 
actual  duress,  such  as  would  have  avoided  a  bond  given  under  the 
same  circumstances  ?  But  that  is  very  unlike  the  present  case, 
which  is  that  of  a  mere  threat  to  put  process  in  a  penal  action  in 
force  against  the  party.  The  law  distinguishes  between  threats  of 
actual  violence  against  the  person,  or  such  other  threats  as  a  man 
of  common  firmness  cannot  stand  against,  and  other  sorts  of 
threats.  Money  obtained  in  the  former  cases,  under  the  influence 
of  such  threats,  may  amount  to  robbery ;  but  not  so  in  cases  of 
threats  of  other  kinds.  But  this  is  a  case  of  threatening,  and  not 
of  deceit ;  and  it  must  be  a  threat  of  such  a  kind  as  will  sustain  an 
indictment  at  common  law,  either  according  to  one  case,  attended 
with  duress,  or,  according  to  others,  such  as  may  overcome  the 
ordinary  free  will  of  a  firm  man,  and  induce  him  from  fear  to  part 
with  his  money.  The  present  case  is  nothing  like  any  of  those  ; 
it  is  a  mere  threat  to  bring  an  action,  which  a  man  of  ordinary 
firmness  might  have  resisted.'  (e) 

It  appears  that,  according  to  the  principles  laid  down  in  this 
case,  an  indictment  will  lie,  at  common  law,  for  extorting  money 
by  actual  duress,  or  by  such  threats  as  common  firmness  is  not 
capable  of  resisting.  Therefore,  where  money  is  extorted  from  a 
party  by  the  threat  of  accusing  him  of  an  unnatural  crime,  and 
from  the  circumstances  of  the  case  the  offence  does  not  amount  to 
robbery,^)  there  seems  no  reason  to  doubt  but  that  it  is  in- 
dictable as  a  misdemeanor  at  common  law.  (g) 

Demanding  property  with  menaces,  with  intent  to  steal ;  ac- 
cusing, or  threatening  to  accuse  of  an  infamous  crime  with  an 
intent  to  extort  property,  and  by  such  accusation  or  threat  ac- 
tually extorting ;  the  sending  or  delivering  of  a  threatening  letter, 
or  writing  to  any  person,  thereby  threatening  to  kill  or  murder,  or 
to  burn  or  destroy,  or  thereby  with  menaces  demanding  property  ; 
accusing,  or  threatening  to  accuse,  or  sending  or  delivering  a 
letter,  &c.,  accusing  or  threatening  to  accuse  of  certain  crimes 
with  intent  to  extort  money,  &c.,  are  offences  of  the  degree  of 
felony  by  the  provisions  of  recent  statutes. 

By  the  Offences  against  the  Person  Act,  24  £  25  Viet.  c.  100, 
s.  16,  (  whosoever  shall  maliciously  send,  deliver,  or  utter,  or 
directly  or  indirectly  cause  to  be  received,  knowing  the  contents 
thereof,  any  letter  or  writing  threatening  to  kill  or  murder  any 
person,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 


(rf)  11  Mod.  137,  more  fully  stated  in 
6  East.  R.  133. 

(e)  Rexv.  Southerton,  6  East.  R,  126. 
And  see  vol.  1,  p.  198. 


(/)  Ante,  vol.  2,  p.  118,  et  seg. 
(<?)  See  a  precedent  iu  3  Chit.  Crim. 
L.  841. 
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be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  ser- 
vitude for  any  term  not  exceeding  ten  years  and  not  less  than 
five  (gg)  years — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping.'  (h) 

By  the  Malicious  Injuries  Act,  24  &  25  Viet.  c.  97,  s.  50,  ( whoso-  Sending 
ever  shall  send,  deliver,  or  utter,  or  directly  or  indirectly  cause  to  be  letters  thrcat- 
received,  knowing  the  contents  thereof,  any  letter  or  writing  threat-  ^destroy™ 
ening  to  burn  or  destroy  any  house,  barn,  or  other  building,  or  houses,  build- 
any  rick,  or  stack  of  grain,  hay,  or  straw,  or  other  agricultural  >nss»  shiPs» 
produce,  or  any  grain,  hay,  or  straw  or  other  agricultural  produce 
in  or  under  any  building,  or  any  ship  or  vessel,  or  to  kill,  maim, 
or  wound  any  cattle,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  ten  years  and  not  less 
than  five  (gg}  years — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping.'  ({) 


(gg)  27  &  28  Viet.  c.  47. 

(h)  This  clause  is  framed  from  the  4 
Geo.  4,  c.  54,  s.  3,  and  10  &  11  Viet.  c. 
66,  s.  1. 

The  words  '  directly  or  indirectly 
cause  to  be  received  '  are  taken  from  the 
9  Geo.  4,  c.  55,  s.  8  (I),  and  introduced 
here  in  order  to  prevent  any  difficulty 
which  might  arise  as  to  a  case  falling 
within  the  words  '  send,  deliver,  or  utter.' 

The  words  of  the  10  &  1 1  Viet.  c.  66,  s. 
1,  were  '  if  any  person  shall  knowingly 
send  or  deliver  or  utter  to  any  other  per- 
son,' and  the  words  '  to  any  other  per- 
son '  were  advisedly  omitted,  in  order  that 
every  sending,    delivering,  uttering,    or 
causing  to  be  received  may  be  included. 
If,  therefore,  a  person  were  to  send    a 
letter  or  writing  without  any  address  by 
a  person,  with  directions  to  drop  it  in  the 
garden  of  a  house  in  which  several  per- 
sons lived,  or  if  a  person  were   to  drop 
such  a  letter  or  writing  anywhere,  these 
cases  would  be  within  this  clause.     In 
truth,  the  new  clauses  make  the  offence  to 
consist  in  sending,  delivering,  uttering, 
or  directly  or  indirectly  causing  to  be 
received    any    letter  or  writing,  which 
contains  a  threat  to  kill  or  murder  any 
person  whatsoever,  or   to  burn  or    de- 
stroy any  house,  &c.,  whatsoever,  or  to 
accuse  any  other  person  whatsoever  of 
any  crime,  and  it  is  wholly  immaterial 
whether  it  be  sent,  &c.,  to  any  person  or 
not.  or  whether  it  be  sent,  &c.,  to   the 
person  threatened,  or  to  any  other  per- 
son.     The  cases,  therefore,    of  Kex   v. 
Paddle,  11.  &  R.  484  ;  Reg.  v.  Burridge, 
2  M.  &  Rob.  296  ;  Reg.  v.  Jones,  2  C.  & 
K.  398  ;  1  Den.  C.  C.  R.   218  ;  and  Reg. 
v.  Grimwade,   1  C.  &  K.  592  ;   1   Den. 
C.  C.  R.  30,  are  not  to  be  considered  as 
authorities  on  these  clauses  so  far  as  they 
decide  that  the  letter  must  be  sent,  &c.f 
to  the  party  threatened. 


In  every  indictment  on  this  and  the 
similar  clauses  in  the  other  Acts,  a  count 
should  be  inserted  alleging  that  the  de- 
fendant uttered  the  writing  without 
stating  any  person  to  whom  it  was  uttered. 
Counts  for  uttering  forged  instruments 
never  state  the  person  to  whom  they  were 
uttered,  and  they  show  that  such  a  count 
on  this  clause  would  clearly  be  good.  See 
Elsworth's  case,  2  East,  P/  C.  c.  19  .t  s. 
59,  p.  989,  ante,  vol.  2,  p.  808. 

The  words  of  the  4  Geo.  4,  c.  54,  s.  3, 
were  '  any  letter  or  writing  with  or  with- 
out any  name  or  signature  subscribed 
thereto,  or  with  a  fictitious  name  or  sig- 
nature;' but  the  words  of  the  10  &  11 
Viet.  c.  66,  s.  1,  were  'any  letter  or 
writing '  only,  and  the  latter  words  are 
used  in  this  clause,  and  it  is  clear  that 
they  are  large  enough  to  include  any 
writing  whatsoever. 

The  word  '  maliciously '  was  unneces- 
sarily introduced  in  the  committee  of  the 
whole  House  of  Commons,  and  renders 
this  clause  inconsistent  with  sec.  46  of  the 
Larceny  Act,  and  sec.  50  of  the  Malicious 
Injuries  Act. 

The  4  Geo.  4,  c.  54,  s.  3,  and  10  &  11 
Viet.  c.  66,  s.  1,  used  the  terms,  'know- 
ingly send/  &c.  This  was  a  clear  in- 
accuracy ;  for  it  would  include  every 
person  who  sent  or  delivered  a  letter, 
though  he  were  ignorant  of  its  contents  ; 
'  knowingly,'  therefore,  has  been  omitted, 
and  '  knowing  the  contents  thereof  sub- 
stituted, which  really  expresses  the  in- 
tention of  the  clause.  See  Girdwood's 
case,  1  Leach,  I ±2,  post,  p.  195. 

As  to  hard  labour,  &c.,  see  post,  p.  1 82. 

(i)  This  clause  is  taken  from  the  4 
Geo.  4,  c.  54,  s.  3,  and  10  &  1 1  Viet.  c. 
66,  s.  1. 

See  the  preceding  note  as  to  the  first 
two  lines  of  this  clause. 
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By  the  Larceny  Act,  24  &  25  Viet.  c.  96,  s.  44,  e  whosoever 
shall  send,  deliver,  or  utter,  or  directly  or  indirectly  cause  to  be 
received,  knowing  the  contents  thereof,  any  letter  or  writing  de- 
manding of  any  person  with  menaces,  and  without  any  reasonable 
or  probable  cause,  any  property,  chattel,  money,  valuable  security, 
or  other  valuable  thing,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than 
five  (ii)  years — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping.'  (j) 

Sec.  45.  f  Whosoever  shall  with  menaces  or  by  force  demand  any 
property,  chattel,  money,  valuable  security,  or  other  valuable  thing 
of  any  person,  with  intent  to  steal  the  same,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of 
five  (ii)  years — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement.'  (k) 

Sec.  46.  {  Whosoever  shall  send,  deliver,  or  utter,  or  directly 
or  indirectly  cause  to  be  received,  knowing  the  contents  thereof,  any 
letter  or  writing  accusing  or  threatening  to  accuse  any  other  per- 
son of  any  crime  punishable  by  law  with  death,  or  penal  servitude 
for  not  less  than  seven  years,  or  of  any  assault  with  intent  to 
commit  any  rape,  or  of  any  attempt  or  endeavour  to  commit  any 
rape,  or  of  any  infamous  crime  as  hereinafter  defined,  with  a  view 
or  intent  in  any  of  such  cases  to  extort  or  gain  by  means  of  such 
letter  or  writing  any  property,  chattel,  money,  valuable  security, 
or  other  valuable  thing,  from  any  person,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any 
term  not  less  than  five  (ii)  years — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with 
or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping ;  and  the  abominable  crime 
of  buggery,  committed  either  with  mankind  or  with  beast,  and 
every  assault  with  intent  to  commit  the  said  abominable  crime, 
and  every  attempt  or  endeavour  to  commit  the  said  abominable 
crime,  and  every  solicitation,  persuasion,  promise,  or  threat  offered 
or  made  to  any  person  whereby  to  move  or  induce  such  person  to 


The  clause  is  extended  to  letters 
threatening  to  burn  any  grain,  hay,  &c., 
in  or  under  any  building,  or  to  kill, 
maim,  or  wound  any  cattle.  In  any  in- 
dictment under  this  section  a  count 
should  be  inserted,  alleging  that  the 
prisoners  uttered  the  letter  or  writing 
without  stating  to  whom  the  same  was 
uttered.  See  the  last  note. 

As  to  hard  labour,  &c.,  see  post,  p.  182. 

(ii)  27  &  28  Viet.  c.  47. 

O')  This  clause  is  taken  from  the  7  & 
8  Geo.  4,  c.  29,  s.  8,  and  9  Geo.  4,  c.  55, 
8.  8  (I). 

The  beginning  of  this  clause  is  made 
to  correspond  with  the  beginning  of  sec. 


46,  in/ra,  of  sec.  50  of  the  Malicious  In- 
juries Act,  ante,  p.  179,  and  of  sec.  16  of  the 
Offences  against  the  Person  Act,  ante,  p. 
179,  as  all  these  sections  contain  similar 
enactments.  See  the  note,  ante,  p.  179, 
for  the  observations  on  the  beginning  of 
these  clauses. 

The  alteration  as  to  'property,  &c.,' 
is  made  in  order  that  this  clause  and  ss. 
45,  46,  and  47  may  correspond. 

As  to  hard  labour,  &c.,  see  post,  p.  182. 

(£)  This  clause  is  taken  from  the  7 
Will.  4  &  1  Viet.  c.  87,  s.  7. 

See  the  last  note  as  to  the  words  in 
italics. 

As  to  hard  labour,  &c.,  see  post,  p.  182. 
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commit  or  permit  the  said  abominable  crime,  shall  be  deemed  to 
be  an  infamous  crime  within  the  meaning  of  this  Act.' (7) 

Sec.  47.  (  Whosoever  shall  accuse  or  threaten  to  accuse,  either 
the  person  to  whom  such  accusation  or  threat  shall  be  made  or 
any  other  person,  of  any  of  the  infamous  or  other  crimes  lastly 
hereinbefore  mentioned,  with  the  view  or  intent  in  any  of  the  cases 
last  aforesaid  to  extort  or  gain  from  such  person  so  accused  or 
threatened  to  be  accused,  or  from  any  other  person,  any  property, 
chattel,  money,  valuable  security,  or  other  valuable  thing,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life, 
or  for  any  term  not  less  than  five  (//)  years — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. '(ra) 

Sec.  49.  '  It  shall  be  immaterial  whether  the  menaces  or  threats 
hereinbefore  mentioned  be  of  violence,  injury,  or  accusation  to  be 
caused  or  made  by  the  offender  or  by  any  other  person.'  (n) 

Sec.  98.  '  In  case  of  every  felony  punishable  under  this  Act, 
every  principal  in  the  second  degree,  and  every  accessory  be- 
fore the  fact,  shall  be  punishable  in  the  same  manner  as  the 
principal  in  the  first  degree  is  by  this  Act  punishable;  and 
every  accessory  after  the  fact  to  any  felony  punishable  under 
this  Act  (except  only  a  receiver  of  stolen  property)  shall,  on  con- 
viction, be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement;  and  every 
person  who  shall  aid,  abet,  counsel,  or  procure  the  commission  of 
any  misdemeanor  punishable  under  this  Act  shall  be  liable  to  be 
indicted  and  punished  as  a  principal  offender.'  (0) 

Sec.  115.  f  All  indictable  offences  mentioned  in  this  Act  which 
shall  be  committed  within  the  jurisdiction  of  the  admiralty  of 
England  or  Ireland  shall  be  deemed  to  be  offences  of  the  same 
nature,  and  liable  to  the  same  punishments,  as  if  they  had  been 
committed  upon  the  land  in  England  or  Ireland,  and  may  be  dealt 
with,  inquired  of,  tried,  and  determined  in  any  county  or  place  in 
which  the  offender  shall  be  apprehended  or  be  in  custody ;  and  in 
any  indictment  for  any  such  offence,  or  for  being  an  accessory  to 
any  such  offence,  the  venue  in  the  margin  shall  be  the  same  as  if 
the  offence  had  been  committed  in  such  county  or  place,  and  the 


(/)  This  clause  is  taken  from  the  7  & 
8  Geo.  4,  c.  29,  ss.  8,  9  ;  9  Geo.  4,  c.  55, 
ss.  8,  9,  (I)  ;  and  10  &  11  Viet.  c.  66, 
s.  1. 

The  beginning  of  this  clause  is  made 
to  correspond  with  the  beginning  of  sec. 
44,  ante,  p.  180,  of  sec.  50  of  the  Malicious 
Injuries  Act,  antet  p.  179,  and  of  sec.  16 
of  the  Offences  against  the  Person  Act, 
ante,  p.  179,  as  all  these  sections  contain 
similar  enactments.  See  the  note,  ante, 
p.  179,  for  the  observations  on  the  be- 
ginning of  these  clauses. 

As  to  hard  labour,  &c.,  see  post,  p.  182. 

(m)  This  clause  is  taken  from  the  7  & 
8  Geo.  4,  c.  29,  s.  8  ;  9  Geo.  4,  c.  55,  s. 


8  (I)  -r  7  Will.  4  &  1  Viet.  c.  87,  s.  4  ; 
and  10  &  11  Viet.  c.  66,  s.  2. 

As  to  hard  labour,  &c.,  see  post,  p.  182. 

(n)  This  clause  is  new.  It  is  intended 
to  meet  cases  where  a  letter  may  be  sent 
by  one  person  and  may  contain  menaces 
of  injury  by  another,  and  to  remove  the 
doubts  occasioned  by  Rex  v.  Pickford,  4 
C.  &  P.  227,  and  see  Reg.  v.  Smith,  1 
Den.  C.  C.  510,  post,  p.  190. 

(o)  This  clause  is  taken  from  the  7  & 
8  Geo.  4,  c.  29,  s.  61,  and  9  Geo.  4,  c. 
55,  s.  54  (I),  and  is  like  the  24  &  25 
Viet.  c.  100,  s.  67,  ante,  vol.  1,  p.  881, 
and  the  24  &  25  Viet.  c.  97,  s.  56,  antet 
vol.  2,  p.  1021, 
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offence  itself  shall  be  averred  to  have  been  committed  "  on  the 
high  seas :"  provided  that  nothing  herein  contained  shall  alter  or 
affect  any  of  the  laws  relating  to  the  government  of  Her  Majesty's 
land  or  naval  forces.'  (p) 

Sec.  117.  '  In  case  of  any  felony  punishable  under  this  Act  the 
court  may,  if  it  shall  think  fit,  require  the  offender  to  enter  into 
his  own  recognizances,  and  to  find  sureties,  both  or  either,  for 
keeping  the  peace,  in  addition  to  any  punishment  by  this  Act 
authorized:  provided  that  no  person  shall  be  imprisoned  under 
this  clause,  for  not  finding  sureties,  for  any  period  exceeding  one 
year.'  (q) 

Sec.  118.  (  Whenever  imprisonment,  with  or  without  hard 
labour,  may  be  awarded  for  any  indictable  offence  under  this  Act, 
the  court  may  sentence  the  offender  to  be  imprisoned,  or  to  be 
imprisoned  and  kept  to  hard  labour,  in  the  common  gaol  or  house 
of  correction.'  (r) 

Sec.  119.  '  Whenever  solitary  confinement  may  be  awarded  for 
any  indictable  offence  under  this  Act,  the  court  may  direct  the 
offender  to  be  kept  in  solitary  confinement  for  any  portion  or  por- 
tions of  his  imprisonment,  or  of  his  imprisonment  with  hard 
labour,  not  exceeding  one  month  at  any  one  time,  and  not  exceed- 
ing three  months  in  any  one  year ;  and  whenever  whipping  may 
be  awarded  for  any  indictable  offence  under  this  Act,  the  court 
may  sentence  the  offender  to  be  once  privately  whipped,  and  the 
number  of  strokes,  and  the  instrument  with  which  they  shall  be  in- 
flicted, shall  be  specified  by  the  court  in  the  sentence?  {s) 

None  of  these  Acts  extend  to  Scotland. 

Some  of  the  cases  decided  upon  the  repealed  Acts  may  assist  in 
the  construction  of  the  present  statutes. 

The  construction  of  the  9  Geo.  1,  c.  22,  was  much  considered,  in 
a  case  where  the  prisoner,  Michael  Robinson,  was  indicted  for  send- 
ing the  following  letter,  dated,  &c.,  without  any  name  subscribed 
thereto,  to  one  J.  O.  Oldham,  demanding  of  him  a  certain  valuable 
thing,  namely,  a  bank  note,  against  the  form  of  the  statute  :— 
<  Sm, 

( I  am  well  pleased  to  find  that  I  am  not  likely  to  be  mistaken 
in  the  idea  I  have  entertained  of  you  amongst  men  of  a  proper 
and  liberal  way  of  thinking :  an  understanding  on  such  a  matter 
as  this  is  the  easiest  thing  imaginable,  and  in  repeating  that  you 
will  find  me  a  gentleman,  I  wish  you  to  be  satisfied  that  I  am  as 
incapable  of  taking  any  unmanly  advantage  as  of  wantonly  sport- 
ing with  the  feelings  of  any  one ;  I  have  ever  despised  and  exe- 
crated the  cowardly  assassin,  who,  skulking  in  obscurity,  sends 
forth  his  malignant  shafts  to  wound  the  peace  and  the  character  of 
individuals;  and  I  have,  therefore,  uniformly  resisted  every  over- 
ture that  has  been  made  me  for  such  a  purpose.  My  situation  as 
a  literary  character  has  teemed  with  temptations,  but  a  sacred 


(/>)  This  clause  corresponds  with  the 
24  &  25  Viet.  c.  100,  s.  68,  ante.  vol.  1, 
p.  762,  and  the  24  &  25  Viet.  c.  97,  s.  72, 
ante.,  vol.  2,  p.  1022. 

(<7)  This  clause  corresponds  with  the 
24  &  25  Viet.  c.  100,  s.  70,  ante,  vol.  1, 
p.  900,  and  with  the  24  &  25  Viet.  c. 
97,  s.  73,  ante,  vol.  2,  p.  1022. 


(r)  This  clause  corresponds  with  the 
24  &  25  Viet.  c.  100,  s.  69,  ante,  vol.  1, 
p.  900,  and  with  the  24  &  25  Viet.  c.  97, 
s.  74,  ante,  vol.  2,  p.  1022. 

(s)  This  clause  corresponds  with  the 
24  &  25  Viet.  c.  100,  s.  70,  ante,  vol.  1, 
p.  900,  and  with  the  24  &  25  Viet.  c.  97, 
s.  75,  ante,  vol.  2,  p.  1022. 
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principle  of  honour  has  superseded  them  all.  The  subject  on  which 
I  have  addressed  you  has  long  lain  dormant,  and  it  was  because  I 
thought  the  attack  of  a  most  serious  complexion  that  I  hesitated 
for  such  a  length  of  time  in  giving  any  countenance  to  it ;  not 
that  I  ever  sought  for  any  circumstance  to  influence  my  judgment 
or  qualify  my  opinion,  and,  for  all  that  has  ever  come  to  my  know- 
ledge, it  may  be  all  the  moonshine  of  the  moment'.  I  am,  therefore, 
so  far  candid,  and  I  trust,  not  indelicate ;  and  it  will  at  least  be  a 
satisfaction  to  you  to  be  told,  with  a  solemnity  becoming  the 
character  I  have  professed  myself,  that  not  a  soul  but  myself  is  in 
possession  of  a  line  of  the  MS.,  nor  has  it  ever  been  out  of  my 
hands,  or  perused  or  heard  by  any  person  living  since  first  I  had 
it ;  so  that  when  it  is  committed  to  the  flames  all  will  necessarily 
die  with  it.  Of  this  you  shall  have  a  testimony  so  clear  and  un- 
equivocal that  it  will  not  be  possible  for  you  afterwards  to  doubt. 
Thus  much  I  have  suggested  for  your  satisfaction ;  you  will  now 
give  me  leave  to  say  something  on  behalf  of  the  cause  I  have 
engaged  in.  I  have  not  the  least  objection  to  an  interview,  and  I 
readily  close  with  your  proposition ;  but  there  are  a  few  prelimi- 
naries which  I  must  first  beg  leave  to  adjust.  Perhaps  I  may  be 
more  anxious  to  urge  them,  in  order  to  have  some  proof  of  your 
sincerity,  after  which  I  am  at  your  service.  In  order  to  relieve  a 
destitute  and  unhappy  family,  struggling  with  sickness  and  sorrow, 
you  will  permit  me  to  be  your  almoner.  Will  you  enable  me  to 
dispose  of  a  little  of  your  money,  as  I  shall  see  occasion  ?  It  is  a 
duty  I  owe  to  the  cause  of  humanity  to  urge  it.  Remember,  sir, 
I  am  now  only  making  my  appeal  to  your  benevolence.  I  am  hold- 
ing out  no  delusions  to  exact  the  involuntary  tribute.  I  am  asking 
you  as  a  gentleman,  as  a  man,  to  give  me  some  earnest  of  your 
intention  to  prove  what  I  am  so  strongly  inclined  to  give  you 
credit  for.  Inclose  a  bank-note  in  a  letter  addressed  to  R.  R.,  and 
let  it  be  left  at  the  Cambridge  coffee-house,  the  top  of  Newman- 
street,  in  Goodge-street,  on  the  side  of  the  bar.  At  the  entrance 
of  the  coffee-room  is  a  bracket  for  letters ;  let  it  be  placed  there 
between  the  hours  of  eleven  and  one,  on  Thursday  next ;  and  at 
five  o'clock  on  the  same  day  a  line  shall  be  sent  by  a  porter  to 
your  house  to  acknowledge  the  receipt ;  after  which,  if  you  will 
name  any  day  (Friday  excepted)  in  the  following  week  on  which 
it  will  suit  you,  in  the  evening,  to  take  a  bottle  of  wine  at  the 
King's-head  tavern,  in  Middle-row,  Holborn,  or  elsewhere,  I  will 
with  pleasure  attend  you.  Our  meeting,  however,  is  to  be  private 
and  tete-a-tete.  Thus,  possibly,  over  the  ashes  of  the  MS.  a 
phoenix  may  arise  that  may  prove  the  forerunner  to  friendship.  I 
shall  send  to  the  coffee-house  between  the  hours  of  one  and  four, 
and  I  will  venture  to  say  that  you  will  have  no  reason  to  be  dis- 
satisfied with  the  event  of  this  correspondence.  To  obtain  con- 
fidence it  is  necessary,  or  at  least  reasonable,  to  expect  that  one 
should  be  reposed. 

'  I  have  the  honour  to  remain,  Sir, 

(  Your  obedient  humble  servant, 

« R.  R.' 

<  Tuesday,  12th  January,  1796.' 
'  J.  O.  OLDHAM,  Esq., 

( Brook-street, 
*  (Private.}  Holborn,' 
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The  prosecutor  had  served  an  apprenticeship  with  a  person 
named  Dolly,  by  whom  he  was  afterwards  taken  into  partnership; 
upon  Dolly's  death  a  report  was  spread  that  the  prosecutor  had 
been  the  author  of  his  death,  upon  which  he  brought  an  action 
against  two  persons,  and  had  judgment  against  them.    Before  the 
letter  in  question  was  sent,  several  other  letters  had  been  written 
by  the  prisoner  to  the  prosecutor,  to  which  he  returned  answers, 
for  the  purpose  of  obtaining  information  of  the  prisoner's  place  of 
abode,  in  order  to  bring  him  to  justice.  And  all  these  letters  were 
read  in  evidence,  as  serving  to  explain  the  letter  upon  which  the 
prisoner  was  indicted.     It  was  intimated  in  them  that  another 
person,  who  was  a  friend  of  the  prisoner's,  and  who  was  in  distress, 
had  put  certain  MSS.  into  his  hands,  containing  a  charge  of  the 
prosecutor's  having  murdered  his  former  master,  Dolly,  and  after- 
wards married  the  widow,  his  accomplice ;  but  that  the  prisoner 
was  unwilling  to  publish  the  MSS.  containing  so  serious  a  charge 
without  giving  a  previous  intimation  to  the  prosecutor,  and  hearing 
what  he  had  to  propose  upon  the  subject.    A  subsequent  corre- 
spondence between  the  prosecutor  and  the  prisoner  was  also  given 
in  evidence  ;  in  the  course  of  which  the  prisoner  communicated  a 
few  pages  of  the  supposed  MSS.  in  verse,  from  which  the  charge 
alluded  to  was  to  be  plainly  inferred.     Upon  this  evidence  the 
learned  judge  before  whom  the  prisoner  was  tried  left  the  case  to 
the  jury  to  say  whether  the  prisoner  sent  the  letter  above  set 
forth,  and  whether  it  contained  a  threat  to  publish  a  libel  on  the 
prosecutor,  imputing  to  him  the  death  of  Dolly,  unless  he  would 
send  the  prisoner  a  bank  note ;  and  in  case  they  were  of  that 
opinion  they  were  directed  to  find  the  prisoner  guilty.     The  jury 
found  him  guilty,  and  also  found  specially  that  the  prisoner  sent 
the  letter  in  the  indictment,  and  that  it  contained  a  threat  to  pub- 
lish a  libel,  imputing  to  the  prosecutor  the  murder  of  his  master, 
in  order  to  extort  money  from  him.  Several  objections  were  taken 
to  this  conviction,  and  amongst  others  it  was  objected  that  the 
letter  did  not  contain  a  threat  or  demand,  so  as  to  bring  the  case 
within  the  9  Geo.  1,  c.  22.     But  the  judges,  after  hearing  the 
point  argued,  all  agreed  in  overruling  the  objection.     Buller,  J., 
in  delivering  their  opinion,  after  adverting  to  the  preamble  of  the 
statute  (upon  which  the  counsel  for  the  prisoner  had  founded  his 
argument,  by  contending  that  it  necessarily  so  far  restrained  the 
enacting  clause  that  the  demand  contained  in  a  letter  must  be 
subscribed  and  peremptorily  accompanied  with  a  threat  of  bodily 
harm),  said : — '  Where  the  enacting  clause  of  a  statute  refers  to 
such  oifenees  only  as  are  contained  in  the  preamble,  it  may  be  re- 
strained by  the  preamble ;  but  in  this  case  it  would  be  doing 
violence  to  very  plain  words,  and  repealing  some  of  the  obvious 
provisions  of  the  statute,  if  it  were  so  restrained.     It  is  no  un- 
common thing  for  the  preamble  of  a  statute  to  recite  a  particular 
mischief,  as  the  cause  of  making  it,  and  yet  for  the  enacting  part 
to  embrace  more  general  objects,  and  to  extend  to  other  cases 
which  the  legislature  thought  within  the  mischief.     If  the  enact- 
ing clause  in  this  case  were  to  be  restrained  by  the  preamble  the 
statute  would  apply  only  to  cases  where  several  persons  had  joined 
together  in   confederacy;   where  the  letter  was  signed   with   a 
fictitious  name  only,  and  where  venison  or  money  was  demanded ; 


CHAP,  in.]     Of  Threats  and  Threatening  Letters.  185 

and  not  to  a  letter  without  a  name,  nor  to  a  demand  of  any  other 
valuable  thing  than  money  or  venison,  nor  to  any  demands  by  such 
letters,  whether  accompanied  with  a  threat  of  bodily  harm  or  not.  [*14] 
But  the  enacting  clause  expressly  applies  to  a  single  offender ;  to 
a  letter  sent  without  a  name,  as  well  as  to  one  signed  with  a  fic- 
titious name ;  and  to  a  demand  of  any  valuable  thing  as  well  as  of 
money  or  venison;  and  also  to  all  demands  by  such  letters, 
whether  accompanied  with  a  threat  of  bodily  harm  or  not.  I  agree 
that  a  mere  request,  such  as  asking  charity  without  imposing  any 
conditions,  would  not  come  within  the  sense  or  meaning  of  the 
word  "  demand ; "  but  here  the  demand  was  made  under  a  threat  Demand, 
that  if  it  was  not  complied  with  the  prisoner  would  publish  a 
libel  against  the  prosecutor,  imputing  to  him  the  death  of  his 
master  :  for  this  is  the  construction  which  the  jury  by  their  ver- 
dict have  expressly  put  upon  the  letter.  Now,  whether  the  letter 
does  amount  to  such  a  demand  or  not  is  a  question  for  the  judges 
to  determine,  upon  reading  it  as  it  is  stated  in  the  record ;  and 
they  are  all  clearly  of  opinion  that  this  is  a  demand  within  the 
true  intent  and  meaning  of  this  statute.  It  is  a  demand  of  money 
or  money's  worth  (which  a  bank  note  is),  by  holding  out  a  threat 
to  impute  murder  to  the  prosecutor,  and  to  injure  his  fame  and  his 
character ;  and  not  a  request  of  voluntary  charity.'  (t) 

In  the  following  case,  upon  the  27  Geo.  2,  c.  15,  it  was  holden  Girdwood's 
that  the  construction  of  the  letter,  namely,  the  question  whether  <^se-  . 
it  contained,  in  the  terms  of  it,  an  actual  threatening  to  kill  or  toThVjury 
murder,  was  properly  left  to  the  jury.  The  first  count  charged  the  whether  a  ' 
prisoner  generally  with  feloniously  sending  to  the  prosecutor  a  tetter  con- 
certain  letter  in  writing,  with  the  fictitious  letters  J.  W.  there-  Actual  threat- 
unto  subscribed,  threatening  to  kill  and  murder  the  prosecutor,  (u)  ening  to  kill 
In  the  second  count  the  letter  was  set  out  in  the  following  form : —  or.  murder, 

withm  the 

f  SIE,  ( February  9,  1776.       repealed 

'  I  am  sorry  to  find  a  gentleman  like  you  would  be  guilty  of  clau^e  of 
taking  Mac Alle sterns  life    away    for  the  sake  of  two  or   three  c  ^ 
guineas ;  but  it  will  not  be  forgot  by  one  who  is  just  come  home 
to  revenge  his  cause.     This  you  may  depend  upon,  whenever  I 
meet  you,  I  will  lay  my  life  for  him  in  this  cause.     I  follow  the 
road,  though  I  have  been  out  of  London ;  but  on  receiving  a 
letter  from  MacAllester  before  he  died,  for  to  seek  revenge,  I  am 
come  to  town.     I  remain  a  true  friend  to  MacAllester. 

<j.  w: 

Hotham,  B.,  left  it  to  the  jury  to  consider  whether  this  letter 
contained  in  the  terms  of  it  an  actual  threatening  to  kill  or 
murder,  directing  them  to  acquit  the  prisoner  if  they  thought  that 
the  words  might  import  anything  less  than  to  kill  or  murder.  The 
jury  found  the  prisoner  guilty,  and  upon  a  case  reserved  on  the 
point  (amongst  others),  VLZ.  whether  the  letter  purported  to  be  a 
letter  threatening  to  kill  or  murder,  ten  judges,  who  were 
present,  were  all  clearly  of  opinion  that  the  conviction  was  right, 
and  that  the  construction  of  the  letter  was  properly  left  to  the 
jury,  (v) 

(f)  Robinson's  case,  2  Leach,  749.     2  ment. 

East,  P.  C.  c.  23,  s.  2,  p.  1110.  (u)  Girdwood's  case,  1  Leach,  142.    2 

(M)  SGG  post,  p.  198,  as  to  the  neces-  East,   P.  C.  c.   23,  s.  4,  p.   1120.     The 

sity  of  setting  out  the  letter  iu  the  indict-  prisoner  was  executed. 
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Holden  that 
as  the  letter 
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whether  the 
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amounted  to 
such  threat. 
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It  was  holden,  however,  in  a  subsequent  case,  that  as  the  letter 
in  question  did  not,  by  necessary  construction,  import  a  threat 
to  burn  the  prosecutor's  farm-house  and  buildings,  a  conviction 
upon  the  27  Geo.  2,  c.  15,  was  wrong.  The  letter  was  as  fol- 
lows :  — 

(  Mr.  WOODGATE,— Sir,  (  March  3rd,  1798. 

( I  am  very  sorry  to  acquaint  you  that  we  are  determined  to 
set  your  mill  on  fire,  and  likewise  to  do  all  the  public  injury  that 
we  are  able  to  do  you,  in  ally  our  farms  and  seteres,  (w)  which  you 
are  in  possession  of,  without  you  on  next  (x)  day  release  that  Ann 
Wood  which  you  put  in  confinement.  Sir,  we  mention  in  a  few 
lines  that  we  hope  if  you  have  any  regard  for  your  wife  and 
family  you  will  take  our  meaning  without  anything  further ;  and 
if  you  do  not  we  will  persist  as  far  as  we  possibly  can,  so  you  may 
lay  your  hand  at  your  heart,  and  strive  your  uttermost  ruin.  I 
shall  not  mention  nothing  more  to  you  until  such  time  as  you 
find  the  few  lines  a  fact,  with  our  respect.  So  no  more  at  this 
time  from  me,  '  R.  R.' 

Upon  the  trial,  Mr.  Woodgate,  the  prosecutor,  swore  that  he 
had  had  a  share  in  a  mill  three  years  before  this  letter  was  written, 
but  had  no  mill  at  that  time ;  but  that  he  held  a  farm  when  the 
letter  was  written  and  came  to  his  hands,  and  still  held  it,  with 
several  buildings  upon  it.  It  was  objected  that  this  was  not  such 
a  letter  as  comprehended  the  offence  in  the  Act  of  Parliament ; 
and  the  prisoner  having  been  convicted,  the  point  was  submitted 
to  the  consideration  of  the  judges,  who  agreed  (except  Eyre,  C.  J., 
who  was  absent)  that  as  the  prosecutor  had  no  such  property  at 
the  time  as  the  mill  which  was  threatened  to  be  burnt,  that  part 
of  the  letter  must  be  laid  out  of  the  question.  As  to  the  rest  of 
the  letter,  Lord  Kenyon,  C.  J.,  and  Buller,  J.,  were  of  opinion 
that  it  must  be  understood  as  also  importing  a  threat  to  burn  the 
prosecutor's  farm-house  and  buildings ;  but  the  other  judges  not 
thinking  that  a  necessary  construction,  the  conviction  was  holden 
wrong,  (y)^ 

It  has  since  been  held  that  upon  the  trial  of  an  indictment  for 
sending  a  letter  to  the  prosecutor,  threatening  to  burn  his  house, 
&c.,  it  may  be  left  to  the  jury  to  say  whether  the  letter  amounted 
to  such  a  threat.  The  indictment  charged  that  the  prisoners 
feloniously  did  send  to  J.  Belcher  a  writing,  without  name  or 
signature,  directed  to  the  said  J.  Belcher,  by  the  name  and  de- 
scription of  f  Starve-gut  Belcher,'  threatening  to  kill  and  murder 
him,  which  said  writing  is  as  follows,  viz. : — f  Starve-gut  Belcher, 
if  you  dont  go  on  better  great  will  be  the  consequence ;  what  do 
you  think  you  must  alter  an  (or)  must  be  set  fire ;  this  came  from 
London :  i  say  your  nose  is  as  long  rod  gffg  sharp  as  a  flint, 
1835.  You  ought  to  pay  your  men.'  A  second  count  set  out  the 
letter  as  threatening  to  burn  and  destroy  his  houses,  outhouses, 


(«>)  It  is  said  that  by  this  was  under- 
stood *  settings  or  lettings,'  and  that  the 
whole  letter  was  evidently  the  production 
of  an  illiterate  person,  being  falsely  spelt 
nearly  throughout.  2  East,  P.  <Xc.  23, 
S.  2,  p.  1115,  note  (a). 


(#)  In  2  East,  ibid.,  the  learned  writer 
says,  that  the  word  at  this  part  was  unin- 
telligible in  his  copy. 

(y)  Rex  v.  Jepson,  2  East,  P.  C.  c.  23 
s.  2,  p.  1115. 


CHAP,  in.]     Of  Threats  and  Threatening  Letters.  187 

barns,  stacks  of  corn  and  grain,  hay  and  straw.     Lord  Denman,      [716] 

C.  J.,  asked  the  jury  in  the  terms  of  the  statute,  whether  this  was 

a  letter  threatening  to  put  J.  Belcher  to  death,  or  to  burn  and 

destroy  his  houses,  outhouses,  barns,  stacks  of  corn  and  grain,  hay 

and  straw  ?     The  jury  negatived  the  threat  to  put  him  to  death, 

but  found  that  the  letter  threatened  to  fire  his  houses,  outhouses, 

barns,  stacks  of  corn  and  grain,  hay  and  straw.     Lord  Denman, 

C.  J..  had  some  doubts  whether  this  question  ought  to  have  been 

left  to  the  jury,  and  whether  the  letter  could  be  in  point  of  law  a 

threatening  letter,  to  the  effect  found ;  but,  upon  a  case  reserved, 

the  judges  held  the  conviction  good  after  verdict,  (z) 

A  letter  threatening  to  accuse  the  prosecutor  of  having  made  Under  the  4 
overtures  to  the  prisoner  to  commit  sodomy  with  him,  did  not  Geo.  4,  c.  54, 
threaten  to  charge  such  an  infamous  crime  as  to  be  within  the  crimcTonly 
4  Geo.  4,  c.  54,  s.  3.     One  count  of  an  indictment  charged  that  were  to  be 
the  prisoner  feloniously  did  send  to  J.  Fabling  a  certain  letter  deemed  in- 
threatening  to  accuse  the  said  J.  Fabling  of  the  offence  of  making  igcted  a^man 
overtures  to  him,  the  prisoner,  to  commit  sodomy  with  the  said  to  infamous 
J.  Fabling,  being  an  infamous  offence  and  crime,  with  a  view  to  punishment  or 
extort  money  from  the  said  J.  Fabling.     The  letter  set  out  in  this  JJjm^rom* 
count  contained  the  following  passage : — f  You  well  know  you  being  a  wit- 
have  several  times  made  overtures  to  me,  of  which  I  can  indite  ness» 
you  of  sodomy.'      The  jury  having   found  the  prisoner  guilty, 
Littledale,  J.,  reserved  for  the  consideration  of  the  judges  the 
question,  whether  the  count  should  not  have   averred  that  an 
Overture  by  the  prosecutor  to  commit  sodomy  with  the  prisoner 
was  an  infamous  crime ;  and,  secondly,  if  it  were  necessary  so  to 
aver,  whether  the  words,  f  being  an  infamous  offence  and  crime,' 
must  not  be  considered  as  relating  to  the  words  describing  the 
complete  offence  which  immediately  preceded  them,  and  not  to  the 
overtures  to  commit  that  crime.     The  judges  were  of  opinion  that 
a  charge  of  making  overtures  to  commit  sodomy  was  not  an  infa- 
mous crime  within  this  Act,  and  they  held  that  they  were  bound 
to  take  the  word  ( infamous '  in  its  legal  sense,  and  that  such 
overtures,   however    they  would  disgrace  and  lead   to   detesta- 
tion, would  not  subject  the  person  making  them  to  an  infamous 
punishment,  or  prevent  his  being  a  witness,  and  therefore  the 
conviction  was  wrong.  («) 

A  letter  intimating  that  some  persons  had  conspired  to  burn  or  A  letter 
otherwise  destroy  the  property  of  the  prosecutor,  and  offering  to  sjating  tlia£ 

I  i«     i  *  n  •  n  11*  j    •       the  writer  JUKI 

make  a  disclosure  it  a  certain  sum  of  money,  was  placed  in  a  certain  overheard 
spot  for  the  writer,  is  not  within  the  7  &  8  Geo.  4,  e.  29,  s.  8;  persons  agree 

though  it  may  create  apprehension  in  the  owner's  mind,  it  does  to  inJure  t!'° 
L   •  /  7  \      r™  •  •    j-  j.    j        j       j.1.      property  of 

not  contain  a  menace,  (b)     The  prisoner  was  indicted  under  the  {he  prosecutor, 

7  &  8  Geo.  4,  c.  29,  s.  8,  for  sending  the  following  letter  to  Mr.  and  if  he 
Young,  demanding  money  with  menaces  : — 

'  SlR,  reigns  at  a 

'  As  you  are  a  gentleman  and  highly  respected  by  all  who  know  certain  place 

(2)  Rex  y.  Tyler,  R.  &  M.  C.  C.  K.  on  which  the   judges  were  equally   di- 

428.  vided,  was  whether  the  letter  supported  a 

(a)  Rex  v.  Hickman,  R.  &  M.  C.  C.  R.  count  for    sending  a   letter  demanding 

34.     The  word  '  solicitation '  was  intro-  money  from  the  prosecutor, 
duced  in  the  6  Geo.  4,  c.   19,  the  7  &  8          (6)  MSS.  Bayley,  J.    3  Burn,  J.   D. 

Geo.  4,  c.  29,  s.  9,  and  the  1  Viet.  c.  87,  &  Wms.  506. 
s.  4,  to  meet  this  case.     Another  point, 
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would  give 
information 
to  frustrate 
the  attempt. 
[717] 


If  a  letter  con- 
tain an  appli- 
cation for 
money  ac- 
companied by 
a  threat  of  ill 
consequences 
if  the  money 
is  not  given,  it 
is  within  the 
statute, 
though  the 
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you,  I  think  it  my  duty  to  inform  you  of  a  conspiracy.  There  is 
a  few  young  men  who  have  agreed  among  themselves  to  take  from 
you  personally  a  sum  of  money,  or  injure  your  property.  I  have 
overheard  all  the  affair.  I  mean  to  say,  your  building  property, 
in  the  manner  they  have  planned  this  dreadful  undertaking, 
would  be  a  most  serious  loss.  They  have  agreed  to  commence 
this  upon  an  appointed  time  in  the  course  of  this  winter,  which 
would  be  a  most  dreadful  sight.  Sir,  I  could  give  you  every  par- 
ticular information  how  you  may  preserve  your  property  and  your 
person,  and  how  to  detect  and  secure  the  offenders.  Sir,  if  you 
will  lay  me  a  purse  of  thirty  sovereigns  upon  the  garden  edge, 
close  to  Mr.  Tatler's  garden  gate,  I  will  leave  a  letter  in  the  place, 
to  inform  you  of  the  night  this  is  to  take  place.  I  can  also  inform 
you  how  you  could  be  sure  to  secure  the  offenders  ;  but  you  must 
keep  this  all  quite  secret,  and  not  make  a  talk  of  it,  as  it  would 
come  to  their  ears,  and  then  they  would  put  it  off  to  another  time. 
Sir,  I  hope  you  will  not  attempt  to  seize  upon  me,  when  I  come 
to  take  up  the  money  and  lay  down  the  note  of  information.  Sir, 
you  will  find  I  am  doing  you  a  most  serious  favour.  You  will 
please  excuse  me  in  not  describing  my  name,  but  I  will  make 
myself  known  the  day  after  you  have  taken  them,  and  be  a 
witness  against  them.  I  shall  come  to  lay  down  my  letter  on  the  1st 
of  December  if  I  find  the  money.  Sir,  I  am  your  unknown  friend.' 

It  appeared  that  the  prisoner  had  written  the  letter,  and  had 
done  so  with  an  intention  of  getting  the  thirty  sovereigns  to  leave 
the  country.  For  the  prosecution  it  was  contended  that  the  letter 
contained  a  sufficient  demand  of  money,  as  the  request  was  accom- 
panied by  a  condition,  namely,  to  discover  persons  going  to  do  a 
certain  act ;  and  Robinson's  case  (c)  was  cited.  And,  with  respect 
to  the  menaces,  to  hold  that  the  letter  contained  none,  would  be 
equivalent  to  holding  that,  whenever  the  menaces  came  from  one 
person,"  and  the  letter  from  another,  neither  could  be  indicted ; 
and,  at  all  events,  it  was  a  question  for  the  jury  whether  the  letter 
did  contain  menaces.  GirdwoocPs  case,  (d)  Bolland,  B.,  thought 
that  he  ought  to  decide  whether  the  letter  contained  menaces  or 
not ;  but  he  consulted  Littledale,  J.,  who  thought  the  question 
should  be  left  to  the  jury ;  and  Bolland,  B.,  then  left  it  to  the 
jury  to  say,  whether  the  letter  contained  menaces :  and  they  con- 
victed the  prisoner ;  but,  upon  a  case  reserved,  the  judges  were 
of  opinion  that  the  conviction  was  wrong,  (e) 

The  prisoner  was  convicted  of  having  feloniously  sent  a  letter 
to  Sir  W.  K.  Farquhar,  Baronet,  and  others,  demanding  money 
with  menaces,  and  without  any  reasonable  or  probable  cause,  of 
which  letter  the  following  is  a  copy : — 

6  Gentlemen, 

f  You  say  B.  O.  N.  will  accede  to  the  terms  proposed, 
and  send  part  of  the  means  to  any  place  which  may  be  named. 
You  would  have  had  an  answer  yesterday,  but  was  prevented.  If 
you  act  honourably  by  me,  and  not  by  any  means  deceive  me,  or 


(c)  Ante,  p.  185. 

(c?)  Ante,  p.  185. 

(e)  Rex  v.  Pickford,  MSS.  C.  S.  G. 
and  4  C.  &  P.  227.  S.  C.  a  Burn,  J.  D. 
&  Wms.  506.  Tindal,  C.  J.,  Garrow, 


B.,  Park,  J.  A.  J.,  and  Bosanquet,  J., 
thought  this  a  letter  demanding  money 
with  menaces.  The  other  eight  judges 
inclined  to  a  contrary  opinion.  MS. 
Bay  ley,  J. 
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allow  any  spy  to  watch  me,  I  will  save  you  or  perish  in  the  attempt, 
though  I  hazard  my  life  in  so  doing,  and  must  have  sufficient  means 
at  my  disposal  without  delay,  or  all  will  be  lost.  I  am  fully 
assured  that  £20,000  would  not  cover  the  horrid  catastrophe,  which 
would  not  only  stop  your  bank  for  a  time,  but  perhaps  for  ever,  as 
the  books  would  be  all  destroyed.  The  match,  the  most  dreadful 
and  last  resource,  has  been  contemplated  by  the  cracksman  or  cap- 
tain of  this  most  horrid  gang,  which  I  fervently  pray  to  be  relieved 
from.  (I  have  never  yet,  so  help  me,  God,  done  a  deed  I  am 
afraid  or  ashamed  of)  and  the  only  way  I  can  privately  obtain 
means  will  be  the  following : — At  the  London  end  of  Kensington 
gardens  (on  the  Knightsbridge  side)  there  is  a  dike  sloped,  which 
divides  the  gardens  from  the  park  and  a  carriage  road,  where  the 
roads  meet  as  you  turn  to  ride  or  drive  across  the  bridge.  It  is 
a  short  distance  from  the  first  lodge,  where  the  keeper  remains  in 
the  gardens.  By  looking  up  that  dike  you  will  see  large  iron 
pipes,  which  convey  water,  &c.,  to  the  pond.  A  large  elm  tree 
stands  in  the  middle  of  this  road,  betwixt  the  park  and  the 
gardens.  There  is  sufficient  room  under  the  first  pipe  to  conceal 
a  small  bag.  If  you  will,  therefore,  send  a  man  you  can  confide 
in,  and  lodge  beneath  the  pipe  250  sovereigns,  unseen  by  any 
mortal  eye,  I  swear  most  solemnly  by  Almighty  God  to  prevent 
the  evil,  if,  when  I  have  completed  my  task,  and  inform  you  all  is 
safe,  or  denounce  the  villains,  you  will  let  me  have  £250  more, 
which,  if  God  prospers  me,  I  will  repay  with  gratitude,  as  I  could 
not  get  into  business  for  less  than  £500,  to  obtain  a  respectable 
living.  Let  the  money  be  lodged  to-morrow  (Saturday)  morning, 
by  half-past  eleven,  but  not  a  moment  sooner,  and  all  shall  be 
well  with  you ;  but  if  I  am  at  all  deceived  in  any  possible  way 
all  must  fall  on  yourselves.'  (f)  It  was  objected  that  this  was  not 
a  threatening  letter  within  the  statute;  but  the  objection  was 
overruled :  and,  on  a  case  reserved  upon  that  question,  it  was  con- 
tended that  the  letter  contained  no  menace  from  the  party  writing 
it,  and  that  the  case  was  not  distinguishable  from  Pickford's 
case,  (g)  Wilde,  C.  J.,  '"  Let  the  money  be  lodged  to-morrow 
morning,  by  half-past  eleven,  but  not  a  moment  sooner,  and  all 
shall  be  well  with  you  ;  but  if  I  am  at  all  deceived  in  any  possible 
way,  all  must  fall  on  yourselves."  Is  that  not  a  threat  ?  That 
is  not  found  in  terms  at  all  events  in  Pickford's  case  :  so  we  need 
not  overrule  that  decision  to  support  this  conviction.'  ( We  are 
all  agreed  that  this  letter  contained  such  a  demand  as  is  contem- 
plated by  the  statute.  There  is  an  application  made  for  money  to 
be  given  to  the  applicant,  accompanied  by  a  threat  of  ill  conse- 
quences if  that  money  is  not  so  given.  The  writer  professes  to 
be  cognizant  of  all  the  circumstances  connected  with  the  evil 
foretold,  and  capable  of  averting  them ;  and  seeks  to  make  the 
prosecutor  part  with  his  money  against  his  will  in  order  to  induce 
the  writer  to  avert  the  evil.  It  is  said  that  this  is  not  such  a 
threat  as  the  law  will  take  notice  of;  and  that  it  does  not  come 
within  the  rule  adverted  to  by  Lord  Ellenborough  in  Rex  v. 
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evil  foretold 
may  not  pro- 
ceed from  the 
writer  of  the 
letter. 

Whether  a 
threat  be 
within  the 
statute  or  not 
depends  on 
the  general 
nature  of  the 
evil  threat- 
ened, and  not 
on  the  nerves 
of  the  indi- 
vidual threat- 
ened. 


(/)  The  question  whether  this  was  a 
threatening  letter  within  the  7  &  8  Geo. 
4,  c.  29,  s.  8,  was  treated  as  a  question 
of  law  by  the  judge  at  the  trial,  and  this 


was  objected  to  on  the  case  reserved  ;  but 
the  court  thought  the  point  ought  to  have 
been  raised  on  the  trial. 
(</)  Supra,  note  (e). 
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whether  it 
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threats. 
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Southerton,  (A)  viz.,  that  it  must  be  a  threat  attended  with  duress, 
or  such  a  threat  as  may  overcome  the  ordinary  free  will  of  a  firm 
man,  and  induce  him  from  fear  to  part  with  his  money.  That 
rule  must  be  understood  to  refer  rather  to  the  nature  of  the  threat 
than  to  the  probable  consequences  in  any  particular  case.  Whether 
a  threat  be  criminal  or  no  cannot  be  taken  to  depend  on  the 
nerves  of  the  individual  threatened,  but  [must  depend]  on  the 
general  nature  of  the  evil  with  which  he  is  threatened.  Threats 
attended  with  duress,  or  threats  of  duress,  or  of  other  personal 
violence,  or  of  great  injury,  such  as  is  imported  b  y  this  letter, 
will  come  within  the  rule.'  (i) 

A  count  alleged  that  the  prisoner  sent  to  A.  Gr.  B.  Coutts  and 
others,  her  partners,  a  certain  letter  directed  to  the  said  A.  Gr.  B. 
Coutts,  and  others,  by  the  name  and  description  of  f  J.  Coutts, 
Esq.,  Banker,  Strand,'  demanding  money  from  them  with  me- 
naces ;  another  count  stated  the  letter  to  be  sent  to  A.  Gr.  B. 
Coutts.  The  letter  contained  the  following  passages: — 

'Sir, 

(  The  most  desperate  gang  in  the  metropolis  have  resolved  to 
obtain  possession,  by  whatever  means,  of  a  certain  portion  of  your 
property :  it  is  composed  of  starving  men,  and  no  efforts  will  be 
spared  in  effecting  their  firm  resolves.'  f  Learning 

their  design  upon  you,  and  having  further  a  strong  consideration 
for  you,  I  made  every  effort  to  dissuade  them,  at  the  risk  of  per- 
sonal suspicion  and  consequent  danger,  to  abolish  their  intentions 
as  respects  yourself:  further  than  this  I  dared  not  go ;  but  intense 
suffering  closes  the  ear  of  mercy.  To  remove  that  suffering  is 
the  only  way  to  give  access  into  its  natural  dictates ;  they,  how- 
ever, mutually  agree  that  if  I  will  give  them  a  hundred  pounds  in 
solid  gold,  they  will  relinquish  their  design  upon  you  ;  nothing  less 
will  satisfy.  I  communicate  to  you  their  demand ;  and  personal 
safety  will,  I  hope,  induce  compliance.'  *  '  If  they 

receive  the  sum  in  question,  I  am  firmly  convinced  you  will  never 
have  any  cause  of  fear  from  them ;  but  if  not,  non-compliance 
will  hereafter  be  repented  of  too  late.'  *  *  *  <  That  on  Friday 
night  next,  at  half-past  nine  o'clock,  you"  will  cause  a  little  boy  to 
be  stationed  at  the  base  of  the  monument,  who  shall  have  in  his 
possession  the  sum  of  one  hundred  pounds  in  solid  gold,  encased 
in  boards,  so  that  he  shall  not  be  aware  of  the  contents,  and  de- 
liver the  same  to  the  individual  who  asks  for  a  parcel.'  It  was 
objected  that  as  the  letter  was  directed  to  J.  Coutts  there  was  no 
proof  of  its  being  intended  for  any  of  the  partners  mentioned  in 
the  indictment ;  and  that  the  letter  was  not  a  threatening  letter 
within  the  statute.  Maule,  J.  (to  the  jury),  s  In  the  first  place, 
the  prosecutor  must  make  out  to  your  satisfaction  that  this  is  a 
letter  addressed  to  A.  Gr.  B.  Coutts  and  others,  individually  or 
collectively,  by  the  name  of  J.  Coutts,  Esq.,  Banker,  Strand. 
The  question  is,  is  it  in  substance  directed  to  them  ?  I  do  not 
think  it  necessary  that  the  direction  should  contain  the  actual 
name  of  the  partners  in  the  firm  ;  because  nothing  could  then  be 


(A)  6  East,  126,  ante,  p.  178. 
(0  Reg.  v.  Smith,  1  Den.  C.  C.  510. 
Wilde,  C.  J.,  added,  '  This  decision  does 


not  interfere  with  that  of  Rex  v.  Pick- 
ford.' 
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more  easy  than  to  send  a  threatening  letter  with  perfect  impunity. 
Such  a  direction  might  be  used  as  would  ensure  the  paper  reach- 
ing the  parties  for  whom  it  was  intended,  whilst  at  the  same  time 
such  a  variation  might  be  adopted  as  would  ensure  to  the  writer 
an  acquittal,  on  the  ground  of  such  a  variance  as  is  here  urged. 
Evidence  has  been  given  that  the  firm  was  once  T.  Coutts  &  Co., 
and  that  none  but  themselves  carry  on  such  a  business  in  the 
Strand,  or  in  London,  by  such  a  style  now.  It  is  for  you  then  to 
say  whether  the  parties  stated  in  the  indictment  are  not  those  for 
whom  the  letter  was  intended.  Secondly,  is  this  a  letter  demand- 
ing money  with  menaces  without  any  reasonable  and  probable 
cause  ?  To  ascertain  this  you  must,  of  course,  look  to  the  letter 
itself,  and  to  the  situation  of  the  parties.  It  may  be  that,  under 
certain  circumstances,  an  apparently  innocent  letter  may  convey 
a  threat.  It  may  be  that  no  letter  could  be  written  which  it 
might  not  be  possible  to  prove  by  extraneous  matter  did  not  con- 
tain a  threat.  Now  I  can  conceive  a  case  where  such  a  letter  as 
this  might  be  written  : — "  Sir,  I  trust  you  are  well,  and  I  shall  be 
happy  to  meet  you  to-morrow."  There  I  should  consider  myself 
called  upon  to  withdraw  such  a  letter  from  the  jury,  because  it 
would  be  absurd  to  say  such  a  letter  contained  a  threat.  But  as 
it  is  impossible  I  can  tell  you  that  this  letter  may  not  contain  a 
threat,  I  cannot  decide  that  it  is  not  a  question  for  the  jury.'  f  In 
Rex  v.  Pickford  (j)  the  jury  were  told  that  the  letter  was  not  a 
threatening  one.  They  found,  therefore,  nothing  more  than  that 
it  had  been  sent  by  the  prisoner,  and  the  court  held  that  they 
ought  to  have  decided  the  whole  question.  This  principle  is 
further  illustrated  by  Rex  v.  Tyler.  (&)  where  a  different  course  was, 
in  the  first  instance,  pursued.  The  jury  were  not  there  told  that  the 
letter  did  or  did  not  contain  threats,  but  its  interpretation  was  left 
to  them.  They  came  to  a  certain  conclusion,  and  it  was  upheld 
by  the  court.  These  two  cases,  then,  show  what  is  the  proper 
course  in  trials  of  this  kind.  Evidence  is  to  be  given  of  the  letter 
sent,  and  it  is  for  the  jury  to  say  whether  or  not  it  contains  a 
sufficient  threat.  At  any  rate,  if  that  is  not  the  proper  mode  of 
proceeding,  and  the  court  are  competent  to  decide  that  this  letter 
cannot,  on  any  construction,  be  held  to  contain  menaces,  the  ob- 
jection will  be  on  the  face  of  the  record,  and  will  be  open  to  the 
prisoner  in  arrest  of  judgment,  or  by  a  writ  of  error.'  (/) 

An  indictment  on  the  4  Geo.  4,  c.  54,  for  sending  a  letter  Letter  con- 
threatening  to  kill  and  murder  E.  Collier,  set  out  the  letter  as  tfnm.8 ia 

^  11  tiirotit  to 

lOilowS  : —  murder. 

'Sir, 

e  You  are  a  rogue,  thief,  and  vagabond,  and  if  you  had  your 
deserts,  you  should  not  live  the  week  out;  I  shall  be  with 
you  shortly,  and  then  you  shall  nap  it,  my  banker.  Have  a  care,  [?is] 
old  chap,  or  you  shall  disgorge  some  of  your  ill-gotten  gains, 
watches  and  cash,  that  you  have  robbed  the  widows  and  fatherless 
of.  Don't  make  light  of  this,  or  I'll  make  light  of  you  and 
yours.  I  am  your  (  CuT-THKOAT.' 

<  March  15th,  1831.'  . 

It  was  objected  that  there  was  nothing  in  the  letter  which 

(j)  Ante,  p.    188.      This  decision  is  (#)  Ante,  p.  187. 

erroneously  stated  in  this  report.  (/)  Reg.  v.  Carruther?,  1  Cox,C.  C.  138. 
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[719] 


Threatening  a 
landlord  to 
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imported  a  threat  to  kill  and  murder  Mr.  C. ;  it  was  all  hypothetical, 
and  the  signature  e  Cut-throat '  could  not  be  called  in  aid,  for  by 
the  statute  the  threat  must  be  In  the  letter  and  not  in  the  signa- 
ture. And  as  the  words  were  of  ambiguous  meaning  there  ought 
to  have  been  an  innuendo  to  explain  them.  But  Patteson,  J., 
held  that  the  letter  very  plainly  conveyed  a  threat  to  kill  and 
murder,  as  no  one  who  received  it  could  have  any  doubt  as  to 
what  the  writer  meant  to  threaten,  (m) 

The  prisoner  was  indicted  under  the  4  Geo.  4,  c.  54,  s.  5,  for 
having  feloniously  and  maliciously,  with  intent  to  extort  money, 
charged  and  accused  A.  B.  with  having  committed  the  horrible 
and  detestable  crime,  &c.,  and  that  he  feloniously  and  maliciously 
did  menace  and  threaten  to  prosecute  the  said  A.  B.  The  evi- 
dence was,  that  he  had  threatened  to  procure  witnesses  to  support 
a  charge  already  made.  It  was  objected  for  the  prisoner  that  the 
statute  applied  only  to  the  threatening  to  accuse  prospectively, 
and  that  this  was  at  most  a  threat  to  support  such  a  charge  by 
evidence.  Bayley,  J.,  *  Threatening  to  procure  witnesses  to  sup- 
port a  charge  already  made  is  not  within  the  Act  of  Parliament, 
which  makes  it  felony  to  extort  money  by  threatening  to  accuse 
of  an  indictable  offence.  It  is  one  thing  to  accuse,  but  another  to 
procure  witnesses  in  support  of  an  accusation  already  made.'  (n) 

The  two  first  counts  of  the  indictment  charged  the  prisoner 
with  feloniously  sending  a  letter  to  one  G.  Ley,  threatening  to 
burn  and  destroy  a  certain  house  belonging  to  and  the  property  of 
the  said  G.  Ley.  The  third  and  fourth  counts  described  the  house 
as  a  certain  house  in  the  possession  of  one  T.  Elliott,  and  then 
belonging  to  and  being  the  property  of  the  said  G.  Ley.  It  ap- 
peared that  the  house  was  the  property  of  G.  Ley,  and  inhabited 
by  T.  Elliott  as  his  tenant,  and  that  the  letter  was  received  by 
G.  Ley.  It  was  objected  that  the  two  first  counts  were  not 
proved,  as  the  term  '  his '  in  the  4  Geo.  4,  c.  54,  s.  3,  must  have  a 
possessory  meaning,  and  according  to  the  analogy  of  the  rule  of  law 
in  arson  and  burglary,  the  house  must  be  laid  as  that  of  the  party 
actually  dwelling  therein.  And  as  to  the  two  last  counts,  the 
offence  charged  was  the  sending  the  letter  to  G.  Ley,  threatening 
to  burn  the  house  of  T.  Elliott,  which  was  held  not  to  be  an 
offence  within  the  repealed  clause  of  the  27  Geo.  2,  c.  15,  Rex  v. 
Paddle ;  (0)  and  Maule,  J.,  was  of  opinion  that  the  offence  was 
not  within  the  meaning  of  the  statute.  It  must  otherwise  be 
admitted  that  if  a  party  should  have  any  interest  whatever  in  a 
house,  such  as  a  reversion  expectant  on  the  determination  of  a 
particular  estate,  however  remote  or  contingent,  the  house  would 
be  sufficiently  described  as  (  his.'  As  to  the  other  counts,  the 
offence  charged  was  that  of  sending  a  letter  to  A.  threatening  to 
burn  the  house  of  B.,  which,  according  to  the  case  cited,  was  not 
within  the  Act.  (p) 

But  where  the  question  was  reserved,  whether  threatening  a 
landlord  to  burn  his  house,  which  was  let  to  a  tenant  and  in  his 


(m)  Rexz?.  Boucher,  4  C.  &  P.  562. 

(n)  Gill's  case,  1  Lew.  305.  The 
learned  judge  seemed  to  think  that  a 
threat  to  prosecute  would  amount  to  a 
threat  to  accuse  within  the  meaning  of 


the  Act.  See  Rex  v.  Abgood,  2  C.  &  P. 
436,  post,  p.  199. 

(o)  Post,  p.  197. 

(p)  Reg.  v.  Burridge,  2  M.  &  Rob. 
296. 
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occupation,  the  court  avoided  deciding  the  question  ;  but  Alder-  burn  his  house 
son,  B.,  said,  f  Bat  for  the  cases,.!  should  have  thought  the  con-  is  within  t'ie 
struction  of  the  statute  was  "  any  of  the  houses  of  any  of  Her  new  Act* 
Majesty's  subjects." '  (g)     And  it  is  conceived  that  such  a  case 
would  clearly  be  within  the  large  words  of  the  new  enactment, 
and  it  is  very  reasonable  that  it  should ;    for  the  injury  to  the 
landlord  might,  and  generally  would,  be  very  much  greater  if  the 
house  were  actually  burnt  than  to  the  tenant. 

An  indictment  alleged  that  J.  Rowlands   had   f  finished  and  insufficient 
completed  a  house  at  T.,'  and  that  the  prisoner  sent  a  letter  to  c°«nt  alleging 
T.  Lewis,  directed  to  him  by  the  name  of  'Mr.  T.  Lewis,'  &c.,  ^"^"fA 
threatening  to  burn  ( the  house  so  built  by  the  said  J.  Rowlands.'  threatening  to 
The  letter  was  in  the  prisoner's  writing,  and  was  found  in  a  cleft  burn  a  house 
stick  stuck  in  the  ground  close  to  Lewis's  house,  and  was  shown  by  j™lshed  b7 
him  to  Rowlands.  Lewis  had  been  tenant  of  the  premises,  and  after 
him  Rowlands  became  tenant,  and  had  built  a  house  on  the  pre- 
mises.    It  was  objected  that  the  letter  was  intended  for  Lewis  and 
not  for  Rowlands,  and  that  the  indictment  should  have  stated  that 
the  letter  was  sent  to  Rowlands,  or  that  he  received  it.     The  jury 
found  that  the  prisoner  sent  the  letter,  intending  that  it  should 
reach  Rowlands  as  well  as  Lewis ;  and,  upon  a  case  reserved  upon 
the  question,  '  whether  the  prisoner,  upon  this   indictment  and 
these  facts,  was  properly  convicted,'  the  judges  were  unanimously 
of  opinion  that  the  indictment  was  bad.  (r)  / 

The  word  ( accuse '  in  the  7  &  8  Geo.  4,  c.  29,  s.  7,  meant  toi  Meaning  of 
charge  the  prosecutor  before  any  third  person,  and  '  threatening/  the  terms 
to  accuse '  meant  threatening  to  accuse  before  any  third  person.;  '  ^us^  ^ 
The  first  count  of  the  indictment  was  for  extorting  money  byj  accuse,1  in  the 
threatening  to  accuse  the  prosecutor  of  an  unnatural  offence ;  the;  7  &  8  Geo.  4, 
second  count  for  extorting  it  by  accusing)  &c.     The  prisoner  ac4  c>  29' s' 7' 
costed  the  prosecutor,  and  after  intimating  to  him  that  he  and 
another  person  had  seen  him  in  the  act  of  committing  the  offence 
alluded  to,  added,   '  Well,   sir,  we  don't  want  to  say  anything 
about  it ;  give  us  our  allowance-money,  and  we  will  say  nothing 
about  it.'     The  prosecutor  gave  him  five  shillings.     It  was  ob- 
jected that  the  words  proved  did  not  amount  to  a  threat  to  accuse, 
or  an  accusation  within  the  7  &  8  Geo.  4,  c.  29,  s.  7.     That  the  word 
(  accuse '  imported  a  charge  made  before  a  magistrate,  or  some 
judicial  tribunal.     But  Patteson,  J.,  was  clearly  of  opinion  that 
the  words  spoken  by  the  prisoner  did  bring  the  case  within  the 
Act.     By  the  former  law  it  was  a  felony  to  extort  money  by 
threatening  to  accuse  the  prosecutor  to  any  third  party ;  and  it 
was  not  necessary  that  the  threat  should  be  that  of  accusing  by 
course  of  law  ;  and  the  7  &  8  Geo.  4,  c.  29,  s.  7,  being  declaratory 
of  the  former  law,  could  hardly  be  construed  as  less  extensive  in 

(g)  Reg.  v.  Grimwade,   1  Den.  C.  C.  sent  to  Rowlands.     It  is  to  be  observed 

30,  1  C.  &  K.  592.  that  the  indictment  was  clearly  bad  on 

(/•)  Reg.  v.  Jones,  1  Den.  C.  C.  218,  the  ground  that  it  neither  stated  that  the 

2  C.  &  K.  398,  E.T.  1847.    In  the  latter  house  was  the  property  of  or  belonged 

report  it  is  stated  that  the  judges  held  to    Rowlands,    but    only    that    he    had 

that  the  indictment  was    bad,  and  that  'finished  and   completed   a  house,'  'for 

the  threat  must  be  to  the  owner  of  the  the  future  dwelling  of  himself,'  &c.  ;  and 

property  ;  and  that  if  the  letter  was  sent  the  decision  that  the  count  was  bad  may 

to  Lewis  with  intent  that  it  should  reach  have   been   on  this   ground.      The   new 

Rowlands,  and  did  reach  him,  it  should  clause  would  plainly  include  such  a  cuso 

have  been  charged  in  the  indictment  as  if  the  count  were  properly  framed. 
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*. 

its  operation;  neither  was  it  necessary  to  construe  the  term 
{ accuse '  in  two  different  senses ;  the  term  ( accuse  '  throughout 
the  Act  meant  to  charge  the  prosecutor  before  any  third  person, 
and  f  threatening  to  accuse '  meant  to  charge  before  any  third 
person,  (s) 

The  prisoner  was  indicted  for  sending  to  J.  H.  a  letter  demand- 
ing money  from  her  with  menaces.  The  letter  sent  by  the  prisoner 
to  the  prosecutrix  alluded  in  threatening  and  mysterious  language 
to  facts  injurious  to  her  reputation,  and  added  that  if  she  did  not 
write  by  twelve  o'clock  on  a  certain  day,  he  would  explain  all  to 
her  father,  brothers,  and  friends.  The  prisoner  afterwards  sent 
a  letter  to  the  father,  in  which  the  prisoner  stated  that  he  had 
received  instructions  to  subpo3na  his  daughter,  J.  H.,  as  a  witness 
against  a  brothel,  which  brothel  his  daughter  had  frequently 
visited,  during  the  last  two  months,  in  company  with  an  officer. 
J.  H.  was  too  ill  to  attend  as  a  witness  on  the  trial,  and  on  the 
part  of  the  prisoner  it  was  suggested  that,  as  the  fact  of  her  having 
gone  to  the  brothel  was  not  negatived,  it  could  not  be  concluded 
that  the  prisoner  had  not  reasonable  and  probable  cause  for  the 
accusation  he  threatened  to  make ;  but  Rolfe,  B.  (Williams,  J., 
being  present),  told  the  jury  that  in  his  opinion  the  words  ( rea- 
sonable and  probable  cause,'  as  used  in  the  Act  of  Parliament, 
applied  to  the  money  demanded,  and  not  to  the  accusation  consti- 
tuting the  threat ;  and  that  if  the  lady  had  in  fact  gone  to  the 
brothel,  it  would  not  have  made  any  difference  in  the  case,  (t) 

An  indictment  alleged  that  the  prisoner  sent  the  following 
letter  to  S.  Hill,  threatening  to  burn  his  houses,  barns,  ricks,  and 
stacks  of  grain: — 

( It  is  the  provence  of  the  Allmighty  that  is  gest  com  to  my 
knolege  aboute  your  treatment  of  yourself  and  whife  to  the  old 
man  yet  made  him  do  jest  as  you  like  so  I  warne  you  shant  do 
jest  as  you  plase  with  me.  If  william  is  so  quoiet  you  shant  find 
it  the  case  with  me ;  let  you  go  wear  you  like  you  shore  to  be 
found  out,  you  meae  think  that  goine  to  be  safe  becose  you  goine 
to  leve  the  Lizard ;  the  a  speciment  of  it  in  Mallion  for  you  to 
go  by.  Prapes  you  mat  read  of  Sampson  Ridle  and  the  fox 
Philistines.  If  no  foxes  to  bit  got  thee  may  somfing  in  steed.  If 
the  not  somfing  don  very  shortly  you  not  go  onponished.  I  warne 
you  I  not  prise  you  of  any  more.  I  think  you  injoyment  will  be 
very  short  in  this  world.  Silfeshness  will  not  indoer  long. 

'  I  jest  let  you  know  wot  I  meane  you ;  you  ben  a  very  great 
enemy  to  me ;  bot  by  god  I  not  forgit  you  if  my  life  is  spared. 
Vingens  is  mine,  and  I  will  repairt  so  shore  is  a  god  in  heving. 
So  no  more. 

f  JOSEPH  MITCHELL.' 

There  had  been  incendiary  fires  in  Mallion  to  houses,  barns, 
and  stacks  of  corn,  and  a  quantity  of  standing  barley  had  also 
been  burnt.  The  father  of  the  prosecutor  and  prisoner  had  died, 
and  left  all  his  property  to  the  prosecutor,  and  this  had  much 
enraged  the  prisoner,  and  they  were  on  bad  terms.  The 
prisoner  had  said  that  he  had  not  been  served  fair  about  his 


(.s)  "Rex  v.   Robinson,   2  M.  &  Rob. 
14.   2  Lew.  273. 


(0  Reg.  v.  Hamilton,  1  C.  &  K.  212. 
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father's  property,  and  that  he  had  written  a  letter  to  his  brother 
to  frighten  him,  and  get  some  of  the  property,  and  that  he  had 
said  in  it  that  he  would  serve  him  as  Sampson  did  the  Philistines, 
and  that  Sampson  had  tied  two  foxes'  tails  together,  with  a  fire- 
brand between  them,  and  sent  them  into  the  standing  corn.  Pol- 
lock, C.  B.,  held  that  there  was  no  evidence  of  any  threat  to  burn, 
except  to  burn  standing  corn.  The  statement  of  the  prisoner  of 
what  he  meant  by  what  he  had  written  in  the  letter,  must  be 
taken  into  consideration  in  attaching  a  meaning  to  that  letter,  and 
the  allusion  to  Mallion  might  well  be  explained  to  mean  the  same 
thing,  as  it  was  shown  that  standing  corn  was  burnt  there  as  well 
as  houses.  The  fair  construction  to  be  put  on  the  letter  was  that 
it  contained  a  threat  to  burn  the  standing  corn  of  the  prosecutor, 
and,  if  so,  that  was  not  an  offence  within  the  statute.  (M) 

It  was  decided  that  the  sending  a  letter  signed  with  initials 
only,  was  sending  a  letter  without  a  name,  within  the  9  Geo.  1, 
c.  22.  Buller,  J.,  in  delivering  the  opinion  of  the  judges  on  this 
point,  said,  (  Whether  the  letter  be  with  or  without  a  name  is  a 
simple  fact  appearing  on  the  face  of  the  letter  itself.  It  is  signed 
with  two  letters,  E.  R.,  which  are  so  far  from  being  a  name,  that 
no  man  on  looking  at  the  letter  only  can  tell  whether  it  meant  to 
refer  to  any  name,  or  what  that  name  was.'  (v) 

In  a  case  where  the  indictment,  which  was  framed  upon  the 
30  Geo.  2,  c.  24,  charged  the  prisoner  with  sending  a  threatening 
letter,  intending  (  to  extort  and  gain  money?  it  was  holden  not  to 
be  supported  by  evidence  of  a  letter  threatening  to  accuse  the  pro- 
secutor  of  an  unnatural  crime  if  he  did  not  give  up  a  certain 
bill  drawn  by  the  prisoner,  and  of  which  the  prosecutor  was  the 
holder,  (w) 

In  a  case  where  the  question  arose  whether  there  was  sufficient 
evidence  of  the  prisoner's  having  sent  the  letter  in  question, 
knowing  its  contents  :  the  facts  were  that  the  prosecutor  proved 
the  receipt  of  the  letter  by  the  penny  post,  at  his  house,  in  a 
street  near  Berkeley-square,  in  the  county  of  Middlesex,  and  his 
tracing  it  up  to  one  Elizabeth  Robinson,  who  swore  that  she  was 
employed  in  going  errands  for  the  prisoners  in  Newgate,  and  that 
having  received  this  letter  from  the  prisoner's  hands  at  the  grate 
at  Newgate,  she  immediately  carried  it  to  the  post-office  in  New- 
gate-street. And  the  servant  of  the  office-keeper  confirmed  her 
account,  and  both  swore  to  the  identity  of  the  letter,  the  direction 
being  in  a  remarkable  hand.  The  case  was  left  to  the  jury,  with 
a  direction  to  consider  whether  from  the  prisoner's  delivering  the 
letter  he  knew  the  contents  of  it  ;  and  the  jury,  having  found  the 
prisoner  guilty,  the  question  was  submitted  to  the  consideration 
of  the  judges,  whether  there  were  sufficient  evidence  to  be  left  to 
the  jury  of  the  prisoner's  sending  the  letter,  knowing  the  contents. 
The  judges  held  that  the  conviction  was  right.  (#) 

The  prisoners,  who  were  husband  and  wife,  were  indicted  on  the 
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Where  the 


(«)    Reg.  v.  Hill,  5  Cox,  C.  C.  233. 
(u)  Robinson's  case,  2  Leach,  749.     2 


East,  P.  C.  c.  23,  s.  3,  p.  1118. 

(#)  Girdwood's  case,  1  Leach,  142.    2 


East,  P.  C.  c.23,   8.  2,  p.  1110.     Ante,       East,  P.  C.  C.  23,  S.  4,  p.  1120.     Ante,  p. 
p.  182.  185. 

(w)  Major's    case,  2   Leach,  772.    2 
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9  Geo.  1,  c.  22,  and  the  27  Geo.  2,  c.  15,  for  feloniously  sending  a 
threatening  letter  to  their  master,  demanding  £10.     The  wife 
wrote  the  letter,  and  it  was  delivered  to  the  prosecutor  by  the 
husband,  who  said  he  found  it  in  the  prosecutor's  garden ;  but 
there  was  no  evidence  that  he  had  any  knowledge  of  its  contents. 
It  was  objected  on  behalf  of  the  prisoners  that  the  offence  de- 
scribed by  the  statutes  on  which  the  indictment  was  founded  was 
'knowingly  sending  a  threatening  letter,'  whereas  the  evidence 
only  showed  that  the  wife  had  written  the  letter,  and  that  the  hus- 
band had  delivered  it,  and  that  there  was  no  proof  of  its  having 
been  sent  to  the   prosecutor.       The   court   (Ashhurst,   J.,    and 
Perry n,  B.)  agreed  that  merely  writing  a  threatening  letter  would 
not  constitute  the  offence  within  these  Acts  of  Parliament ;  that 
carrying  a  letter  could  not  be  comprehended  under  the  word 
f  send '  in  the  statutes ;  that  the  legislature  had  it  not  in  con- 
templation that  any  person  would  be  the  carrier  of  a  threatening 
letter  which  he  himself  had  written  or  contrived ;  and  that  the  act 
of  delivering  a  threatening  letter  was  not  the  offence  described  in 
those  statutes.     That  if  any  doubt  could  be  entertained  upon  that 
point  the  legislature  itself  had  removed  it,  for  by  the  subsequent 
Act,  ,30  Geo.  2,  c.  24,  the  offence  of  delivering  as  well  as  sending 
a  threatening  letter  was  made  a  misdemeanor,  punishable  at  the 
discretion  of  the  court,  according  to   the  circumstances  of  the 
case.      But  the  court  further  observed,  that   there  was    still  a 
question  for  the  consideration  of  the  jury ;  for  though  M.  H. 
were  the  wife  of  the  other  prisoner,  yet  if  the  jury  were  of  opinion 
that  she  wrote  the  letter  itself  without  any  intervention  of  her 
husband,  and  sent  it  by  him,  without  his  knowing  anything  of  the 
contents,  to  the  prosecutor,  she  alone  might  be  found  guilty ;  but 
that  otherwise  both  the  prisoners  must  be  acquitted,  (y) 

In  a  case  where  the  prisoners  were  indicted  for  sending  a  letter, 
the  proof  was  that  the  letter  was  of  the  handwriting  of  one  of  the 
prisoners,  and  that  it  was  thrown  by  the  other  prisoner  into  the 
yard  of  the  prosecutor,  from  whence  it  was  taken  by  a  servant  of 
the  prosecutor,  and  delivered  to  him.  (z)  And  in  another  case 
the  proof  was  that  the  letter  in  question  was  in  the  handwriting 
of  the  prisoner,  who  sent  it  to  the  post-office,  from  whence  it  was 
sent  in  the  usual  manner  to  the  prosecutor,  (a)  In  another  case, 
where  it  was  proved  that  the  prisoner  dropped  the  letter  into  a 
vestry-room,  which  the  prosecutor  frequented  every  Sunday  morn- 
ing before  service  began,  from  whence  the  sexton  had  picked  it 
up,  and  delivered  it  to  him,  Yates,  J.,  said  that  it  seemed  to  be 
very  immaterial  whether  the  letter  were  sent  directly  to  the  pro- 
secutor, or  were  put  into  a  more  oblique  course  of  conveyance, 
by  which  it  might  finally  come  to  his  hands,  (b)  And  in  a  sub- 


(#)  Hex  v.  Hammond,  1  Leach,  444. 

(z)  Ilex  v.  Jepson,  2  East,  P.  C.  c.  23, 
8.  2,  p.  1115.  Ante,  p.  186. 

(a)  Heming's  case,  2  East,  P.  C.  c.  23, 
g.  2,  p.  1 1 1 6.  Chambre,  J. 

(6)  Lloyd's  case,  2  East,  P.  C.  c.  23, 
s.  5,  p.  1122.  The  case  was  submitted 
to  the  judges  on  another  point,  on  which 
the  indictment  was  holdento  be  defective 
(SQG  post,  p.  198),  so  that  it  became  un- 


necessary for  them  to  give  any  opinion 
on  the  point  above  stated.  In  2  East, 
P.  C.  ubi  supra,  the  learned  writer  in  note 
(a)  says,  '  Qu.  whether,  if  one  inten- 
tionally put  a  letter  in  a  place  where  it  is 
likely  to  be  seen  and  read  by  the  party 
for  whom  it  is  intended,  or  to  be  found 
by  some  other  person,  who  it  is  expected 
will  forward  it  to  such  party,  and  the 
letter  do  accordingly  reach  its  intended 
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sequent  case  it  was  holden  that  dropping  a  letter  in  a  person's 
way,  in  order  that  such  person  might  pick  it  up,  was  a  sending  of 
the  letter  to  such  person,  (c)     In  a  case  upon  the  27  Geo.  2,  c.  15,  The  letter 
it  was  decided,  that  in  order  to  bring  the  offence  within  that  clause,  ™ust  formerly 
it  was  necessary  to  prove  that  the  letter  was  sent  to  the  person  se^TtoThe 
threatened ;  and  also  that  sending  it  to  A.,  in  order  that  he  might  person  threat- 
deliver  it  to  B.,  was  a  sending  to  B.,  if  it  were  so  delivered.     A  enedt 
letter  threatening  to  burn  the  house  of  Rodwell,  and  the  stacks  of 
Brook,  was  sent  to  Kirby,  and  the  indictment  charged  the  send- 
ing it  to  Kirby.     Upon  a  case  reserved,  the  judges  held  that  a 
sending  to  Kirby,  as  Kirby  was  not  threatened,  was  not  within 
the  statute ;  and  upon  that  account  the  judgment  was  arrested ; 
but  they  intimated,  that  if  Kirby  had  delivered  it  to  Rodwell  or 
Brook,  and  a  jury  should  think  that  the  prisoner  intended  he 
should  so  deliver  it,  this  would  be  a  sending  by  the  prisoner  to 
Rodwell  or  Brook,  and  would  support  a  charge  to  that  effect,  (d) 

A  count  charged  the  prisoner  with  sending  a  letter  to  one  W.  ff  a  threaten- 
Brown,  threatening  to  burn  his  house.     The  letter  was  left  by  the  d"^  J®"?r  be 
prisoner  at  a  gate  in  a  public  road  near  Sir  J.  Rowley's  house,  di-  A.,  but  the 
rected  to  '  Sir  Joshua  Rowley,  Baronet,  Stoke,  Suffolk.'    Having  evidence 
been  found  there  by  one  of  the  witnesses,  it  was  forwarded  by  ?^lsfi.®s  the . 
him  to  Sir  J.  Rowley's  house,  and  there  deposited  in  the  steward's  tended  to 
room,  and  there  opened  by  the  steward,  who  read  it,  but  instead  reach  the 
of  delivering  it  to  Sir  J.  Rowley,  he  handed  it  to  a  constable,  who  ^f^  ^f0  ^'' 
afterwards  showed  the  letter  both  to  Sir  J.  Rowley  and  Brown,  it  threatens  to 
who  occupied  a  house  under  Sir  J.  Rowley,  under  an  agreement,  burn>  this 
two  years  of  which  remained  unexpired.     Alderson,  B.,  directed  suPP°rt '  a 
the  jury  to  consider  whether,  in  leaving  the  letter  as  before  de-  jng  a  sending 
scribed,  the  prisoner  intended  that  it  should  not  only  reach  Sir  J.  to  B. 
Rowley,  to  whom  it  was  directed,  but  that  it  should  also  reach 
Brown,  and  then,  if  they  thought  so,  the  learned  Baron  was  of 
opinion  that  would  be  a  sending  to  Brown ;  and  the  jury  having 
convicted,  upon  a  case  reserved,  the  judges  were  of  opinion  that 
the  conviction  was  right,  (e) 

The  prisoner  was  indicted  for  sending  a  threatening  letter  to  Affixing  a 
the  prosecutor.     The  letter  was  proved  to  have  been  affixed  to  a  1  ;ter  to  a 
gate  in  a  public  highway,  near  which  the  prosecutor  would  be 
likely  to  pass  from  his  house ;  and  Cress  well,  J.,  held  f  that  if  it 
were  proved  that  the  prisoner  wrote  the  letter  and  affixed  it  on 
the  gate,  it  was  a  question  for  the  jury  whether  he  did  so  with  an 
intent  that  it  should  come  into  the  prosecutor's  hands ;  for,  if  so,  it 
would  be  a  sending.'  (/) 

destination,  this  may  not  be  said  to  be  a  Eeg.  v.  Burridge,  ante,  p.  192. 

sending  to  such  party,  supposing  such  an  (e)  Reg.  v.  Grimwade,   1  Den.  C.  C. 

allegation  to  be  necessary  upon  the  true  30,  I  C.  &  K.  592.     In  the  latter  report 

construction   of  the  Acts  ?     The    same  Alderson,  B.,  said,  *  The  whole  act  of  the 

sort  of  evidence  was  given  in  Jepson's  prisoner  ceased  when  he  left  the  letter; 

case  (ante,  p.  196)  in  support  of  the  alle-  and  if  he  left  the  letter  with  intent  that 

gation   of    sending  a  threatening   letter  it  should  go  on,  that  is  a  sending  it ;  and 

to  the  prosecutor,  and  no  objection  was  what  the  constable  did  with  it  afterwards, 

made  on  that  ground.     And  the  general  I  think,  is  immaterial.' 

current  of    precedents  is   in  the  same  (/)  Reg.  y.  Williams,  1  Cox,  C.  C.  16. 

form.'  This  would  clearly  be  an  uttering  within 

(c)  Rex  v.  Wagstaff,  R.  &  R.  398.  the  new  Act. 

(d)  Rex  v.  Paddle,  R,  &  R.  484.    See 
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Where  a  prisoner  was  indicted  under  the  4  Geo.  4,  c.  54,  for 
sending  a  threatening  letter  to  the  prosecutor,  and  the  only  evi- 
dence against  him  was  his  own  statement  that  he  should  never 
have  written  the  letter  but  for  W.  Goodes;  Lord  Abinger,  C.  B., 
held  that  there  was  no  evidence  of  the  prisoner  having  sent  the 
letter ;  as  upon  this  evidence  Goodes  might  have  taken  the  letter 
or  mio-ht  have  sent  it  himself,  having  made  the  prisoner  write  it ; 
and  there  was  no  evidence  of  the  prisoner  having  directed  Goodes 
to  take  it.  (g) 

One  count  charged  the  prisoner  with  sending  a  letter  to  the 
prosecutrix  threatening  to  kill  her;  another  with  uttering  the 
same  letter.  The  prisoner  was  seen  by  a  witness  to  put  a  small 
brown  paper  parcel  containing  the  letter  under  the  table-cloth  in 
the  kitchen  of  the  house  where  both  the  prisoner  and  prosecutrix 
were  in  service.  The  witness  afterwards  lifted  up  the  cloth,  and 
found  the  parcel,  and  the  letter  in  it.  The  witness  gave  the 
parcel  to  the  prosecutrix,  to  whom  the  letter  was  directed.  It 
was  contended  that  there  was  neither  a  sending  of  the  letter,  nor 
an  uttering  of  it  to  the  prosecutrix.  It  was  answered  that  there 
was  a  sending,  or,  at  all  events,  an  uttering,  as  there  could  be  no 
doubt  the  prisoner  placed  the  letter  on  the  table  for  the  purpose  of 
its  reaching  the  prosecutrix  by  some  means ;  and  Patteson,  J., 
held  that  there  was  evidence  of  an  uttering.  (Ji) 

It  was  decided,  upon  reference  to  the  judges,  that  it  was  neces- 
sary to  set  forth  the  threatening  letter  in  the  indictment,  in  order 
that  the  court  might  see  whether  it  fell  within  the  purview  of  the 
respective  statutes.  It  was  contended,  in  support  of  the  indict- 
ment, upon  which  the  point  was  raised,  that  it  pursued  the  words 
of  the  9  Geo.  1,  c.  22  (now  repealed);  that  the  defendant  was 
charged  with  sending  the  letter  '  feloniously  and  contrary  to  the 
form  of  the  statute;'  and  that  those  words  imported  that  the  letter 
was  of  such  a  nature  as  the  statute  had  in  view.  But  the  judges 
were  of  opinion  that  the  indictment  was  bad  in  not  setting  forth 
the  letter  itself :  and  that  if  the  words,  (  feloniously  and  contrary 
to  the  form  of  the  statute,'  were  allowed  to  supply  the  place  of 
the  letter,  it  would  be  leaving  it  to  the  prosecutor  to  put  his  own 
interpretation  upon  it,  and  to  the  jury  the  construction  of  the 
matter  of  law.  (z) 

Where  some  counts  charged  the  prisoner  with  threatening  to 
accuse  the  prosecutor  of  an  infamous  crime  with  intent  to  extort 
from  him  a  valuable  security  for  the  payment  of  fifty  pounds,  and 
others  laid  the  intent  to  be  to  extort  money  from  him ;  Platt,  B., 
held  that  the  indictment  was  good,  though  it  did  not  allege  whose 
property  the  security  or  money  was.  The  term  f  extort '  has  a 
technical  meaning,  and  the  very  import  of  the  word  shows  that 
the  prisoner  is  not  acquiring  possession  of  his  own  property  :  and 
in  this  case,  whether  anything  is  obtained  or  not,  the  crime  is 


(0)  Rex  v.  Howe,  7  C.  &  P.  268. 

(£)  Reg.  v.  Jones,  5  Cox,  C.  C.  226. 
Patteson,  J.,  took  time  to  consider 
whether  he  would  reserve  the  question, 
but  did  not  do  so,  as  he  was  satisfied  he 
was  right  in  his  opinion.  It  must  not  be 
assumed  that  Patteson,  J.,  held  that  there 
was  not  a  sending.  In  passing  sentence 


he  said,  '  Your  learned  counsel  has  stated 
some  difficulties  in  point  of  law.  I  do 
not  think  there  are  any.' 

(z)  Lloyd's  case,  ante,  note  (i).  And 
the  law  of  this  case  was  recognized  by 
Grose,  J.,  in  delivering  the  opinion  of  the 
twelve  judges  in  Hunter's  case,  2  Leach, 
631. 
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complete,  and    therefore,  whether  the  property  belongs  to  the 
person  threatened  or  not,  is  quite  immaterial,  (j) 

But  the  indictment  must  aver  from  whom  the  money,  &c.,  was  The  indict- 
demanded ;  and  if  the  indictment  be  for  threatening  to  accuse,  ment  must 
&c.,  it  must  allege  who  was  the  person  threatened.     One  count  ^J^  The 
stated  that  the  prisoners  by  menaces  did  demand  the  monies  of  money  was 
J.  Axx  with  intent  the  said  monies  of  the  said  J.  Axx  feloniously  demanded, 
to  steal.     Another  count  stated  that  the  prisoners  feloniously  did  threatcnedto 
threaten  to  accuse  the  said  J.  Axx  of  the  crime  of  buggery,  with  be  accused.    ' 
a  felonious  intent  to  extort  money  from  the  said  J.  Axx,  and  the 
said  money  feloniously  to  steal.     It  was  objected  that  the  first 
count  did  not  state  that  any  demand  was  made  upon  J.  Axx  ;  and 
that  it  was  not  inconsistent  with  this  count  that  the  menace  was 
offered  to  the  wife,  child,  or  servant  of  J.  Axx,  and  that  a  de- 
mand made  on  another  person  was  not  within  the  Act.     To  the 
second  count  it  was  objected  that  it  did  not  state  that  the  prisoners 
threatened  J.  Axx ;  and,  on  a  case  reserved,  both  objections  were 
held  valid,  (k) 

An  indictment  on  the  4  Geo.  4,  c.  54,  s.  5,  charged  that  the  Indictment  for 
prisoners  did  feloniously,  with  intent  to  extort  money,  charge  and  threatening  to 
accuse  J.  N.  with  having  committed  the  horrible  and  detestable  chlrgTalready 
crime,  &c.,  and  did  feloniously,  with  intent  to  extort,  &c.,  menace  made,  insuffi- 
and  threaten  to  prosecute  the  said  J.   N.   for  the  said  pretended  cieut- 
offence ;  it  was  objected  that  the  charge  contained  in  the  indict- 
ment was  not  within  the  terms  of  the  4  Geo.  4,  c.  54,  s.  5,  which 
applied  only  to  threatening  to  accuse  prospectively,  and  not  to  a 
threat  to  prosecute  a  charge  antecedently  made ;  and  Garrow,  B., 
after  consulting  Burrough,  J.,  held  that  the  objection  must  pre- 
vail.    If  the  indictment  had  followed  the  terms  of  the  statute,  and 
it  had  been  proved  that  the  prisoners  had  threatened  to  prosecute 
J.  N.,  the  case  would  have  been  left  to  the  jury  to  say  whether 
that  was  not  a  threatening  to  accuse  him.     But  the  offence  laid  in 
the  indictment  was  not  sufficiently  charged  under  the  statute.  (/) 

It  was  also  held  to  be  necessary  that  the  indictment  should  The  intent  of 
allege  an  intent  of  the  writer  in  sending  the  letter  consistent  with  ljje  Tj1^ 
and  deducible  from  the  letter  itself.    In  a  case  already  mentioned,  aiieged  cor- 
where  the  indictment  charged  that  the  letter  was  sent  to  extort  rectly. 
money,  and  it  appeared  upon  the  face  of  the  letter  that  it  was  sent 
with  the  view  of  inducing  the  prosecutor  to  give  up  a  bill  of  ex- 
change, the  judges  held  the  allegation  not  to  be  sustained,  (m) 

If  the  indictment  state  the  offence  of  which  the  prisoner  Variance  in 
threatened  to  accuse  the  prosecutor,  it  must  state  it  correctly.  tne  crime  al- 
There  were  several  counts  in  an  indictment,  charging  the  prisoner  bej 
with  threatening  to  accuse  the  prosecutor  of  the  crime  of  sodomy,  ened. 
and  it  appeared  to  Littledale,  J.,  that  the  letter  written  by  the 
prisoner  only  imputed  to  the  prosecutor  that  he  had  solicited  the 
prisoner  to  permit  him  to  commit  that  crime  ;  he  therefore  directed 
the  jury  to  acquit  the  prisoner  on  those  counts,  (w) 

In  prosecutions  under  the   new   Act   where   the   prisoner  is  where  a  de- 

» 

(j)  Reg.  v,  Tiddeman,  4  Cox,  C.  C.  See  Gill's  case,  1  Lew.  305,  ante,  p.  192. 

387.  (m)  Major's  case,  ante,  p.  195. 

(£)  Rex  v.  Dunkley,  R,  &  M.  C.  C.  (w)  Rex  v.  Hickman,  R.  &  M.  C.  C.  R. 

90.  34. 

(/)  Rex  v.  Abgood,  2  C.  &  P.   436. 
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charged  with  demanding  money,  &c.,  by  menaces,  £c.,  with  intent 
to  steal,  it  should  seem  that  an  actual  or  express  demand  by  words 
is  not  necessary-  On  indictments  on  the  7  Geo.  2,  c.  21,  for  as- 
saulting, and  by  menaces,  &c.,  demanding  money,  &c.,  with 
intent  to  rob,  it  was  the  better  opinion  that  an  express  demand  of 
money  by  words  was  not  necessary ;  and  that  the  fact  of  stopping 
another  on  the  highway,  by  presenting  a  pistol  at  his  breast,  was, 
if  unexplained  by  other  circumstances,  sufficient  evidence  of  a 
demand  of  money  to  be  left  to  the  jury.  It  was  observed  that 
the  unfortunate  sufferer  understood  the  language  but  too  well ; 
and  the  question  was  put,  '  Why  must  courts  of  justice  be  supposed 
ignorant  of  that  which  common  experience  makes  notorious  to  all 
men  ? '  (0)  And  in  one  case  upon  that  Act  the  court  appears  to 
have  considered  that  an  actual  demand  was  not  necessary ;  and 
that  whether  there  was  a  demand  or  not,  was  a  fact  for  the  con- 
sideration of  the  jury  under  all  the  circumstances,  (p) 

The  prisoner  applied  to  the  prosecutor  for  work,  and  being  re- 
fused he  asked  for  a  shilling,  and  being  again  refused,  he  became 
very  abusive,  and  threatened  '  to  burn  up '  the  prosecutor.  He 
then  went  to  a  neighbouring  stack,  and  knelt  down  close  to  it,  to 
strike  a  lucifer-match ;  but,  discovering  that  he  was  watched,  he 
blew  out  the  match  and  went  away.  No  part  of  the  stack  was 
burnt:  and  on  an  indictment  for  attempting  to  set  fire  to  the 
stack,  the  jury  were  not  satisfied  that  he  intended  to  set  fire  to 
the  stack,  but  they  thought  that  he  intended  to  extort  money 
from  the  prosecutor  by  his  conduct,  and  an  acquittal  was  directed ; 
but  the  prisoner  was  ordered  to  be  detained  on  the  charge  of  de- 
manding property  with  menaces,  on  the  ground  that,  assuming  the 
finding  of  the  jury  to  be,  correct,  the  prisoner  was  liable  upon  such 
a  charge  under  the  1  Viet.  c.  87,  s.  7.  (q) 

The  prisoner  was  indicted  for  delivering  to  C.  H.  Marsh 
letters  demanding  of  him  10,000  francs,  being  of  the  value  of 
£400,  with  menaces  and  without  reasonable  and  probable  cause. 
The  originals  in  French  were  thus  translated: — 

f  The  bearer  of  this  note  is  ignorant  of  all.  I  am  in  Stamford, 
and  as  you  have  neither  answered  my  prayers  nor  my  threats,  I 
have  considered  that  it  was  better  to  come  as  far  as  here,  for  you 
would  not  answer  me  without  doubt  at  London.  J  have  eight 
letters  to  restore  to  you,  which  are  very  compromising ;  for  there 
are  some  of  them  old  ones.  (I  see  the  bottom  of  your  heart.) 
Well !  in  spite  of  that,  if  I  had  not  really  need  of  money  to  con- 
tinue that  which  I  have  commenced,  which  is  really  above  my 
means,  I  would  not  ask  you  anything  to-day ;  but  it  is  for  me  a 
question  of  life  or  death;  I  must  have  10,000  francs.  See  that 
which  you  have  to  do !  When  I  have  told  you  that  I  loved 
you,  it  was  true  and  sincere.  Well,*  in  spite  of  the  hatred  which 
I  experience,  it  causes  me  pain  to  demand  them  of  you.  I  return 
entirely  the  promises  you  have  made  about  your  uncle,  and  wish 
not  for  the  future  to  hear  speak  more  of  you ;  for  with  all  the 
sacrifices  that  you  have  made  for  me,  the  heart  neither  being  for 


(o)  1  East,  P.  C.  c.  8,  s.  II,  p.  417. 
(p)  Rex  v.  Jackson,  1  Leach,  267. 
(?)  Reg.  v.  Taylor,  1  F.  &  F.  511. 


Pollock,  C.  B.,  after  consulting  Cock- 
C.  J. 
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nothing,  that  cannot  make  me  forget  that  which  you  have  made 
me  suffer.     There  is  my  address  : — 

6  Hotel  of  the  Port,  Stamford.  (  N.  MIARD.' 

<  Thursday,  April  16,  1843.' 

(  P.  S.  Recal  to  yourself  these  words,  "  With  me  peace  is  better 
than  war." 

(  The  person  who  carries  this  note  to  you  was  ignorant  of  all 
yesterday ;  and  as  I  have  not  had  an  answer,  the  person  knows 
all  to-day.  You  may  therefore  answer  him  verbally,  without 
fear  of  compromising  yourself  further.  As  I  am  not  false,  I 
ought  not  to  let  you  be  ignorant  of  that  which  I  have  the  in- 
tention of  doing,  in  case  you  should  not  satisfy  my  demand. 
This  is  the  plan  which  I  have  conceived,  and  I  swear  to  you  I 
will  put  it  in  execution.  Firstly,  I  will  go  into  your  church 
on  Easter  Sunday,  and,  reckoning  from  that  evening,  I  will 
go  into  your  village,  from  cottage  to  cottage,  to  inform  them  all 
of  that  which  has  passed.  Afterwards  I  will  go  to  the  magistrate 
at  Stamford,  from  clergyman  to  clergyman  at  Peterborough,  to 
all  the  chapter,  and  the  bishop.  I  will  take  afterwards  the  names 
of  all  the  bishops  of  England,  and  I  will  write  to  them  all.  From 
there  I  will  go  to  London,  and  cause  you  to  be  inserted  in  all  the 
newspapers ;  afterwards  I  will  go  to  find  the  Archbishop  of  Can- 
terbury, who,  being  equally  instructed,  and  I  will  go  again  to 
London  to  the  magistrates,  and  I  shall  know  how  to  find  Clarisse, 
that  she  may  do  so  as  well  as  me.  I  may  not  be  more  rich  for  it ; 
but  at  least  I  shall  be  revenged  for  all  that  you  have  made  me 
suffer.' 

*  Friday  Morning,  Standwell's  Hotel,  Stamford.' 

<  N.  MIARD.' 

'Yesterday  I  gave  you  my  address  incorrectly,  but  now  you 
cannot  make  a  mistake.' 

It  appeared  that  a  criminal  intercourse  between  the  prose- 
cutor, who  was  rector  of  B.  and  a  prebend  of  P.,  and  the  prisoner 
had  commenced  at  a  house  of  ill-fame  in  London,  and  been  re- 
newed in  Paris,  and  subsequently  in  London  again,  and  the 
prisoner  had  received  at  different  times  £1,200  from  the  pro- 
secutor. Tindal,  C.  J.,  after  referring  to  the  words  of  the  7  &  8 
Geo.  4,  c.  29,  s.  8,  applicable  to  the  case,  told  the  jury  '  that 
parts  of  this  offence  have  been  made  out,  is  perfectly  clear  ;'that  a 
letter  was  sent  by  the  prisoner  to  the  prosecutor  making  a  demand 
of  money  with  menaces,  there  is  no  doubt ;  what  you  will  have  to 
say  therefore  is  whether  that  was  done  without  reasonable  and  pro- 
bable cause ;  for  it  is  admitted  that  the  menaces  contained  in  these 
letters  are  such  as  are  contemplated  by  the  Act ;  and  indeed  the 
threat  of  exposing  a  clergyman,  who  has  been  guilty  of  great  vices, 
in  his  own  church  on  the  most  solemn  day  of  the  year,  of  publish- 
ing his  conduct  afterwards  to  every  rank  of  society  in  his  own 
neighbourhood,  and  also  of  spreading  his  disgrace  more  publicly 
still,  can  scarcely  be  said  to  be  such  a  threat  as  not  to  require  more 
than  ordinary  firmness  to  resist  it ;  and  therefore,  according  to  the 
proper  test  laid  down  by  Lord  Ellenborough,  (r)  to  be  such  as 
not  to  fall  within  the  meaning  of  this  Act.  But  the  main  defence 

(r)  In  Ilex  v.  Southerton,  6  East,  126,  ante,  p.  178. 
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is  that  there  was  some  just  and  reasonable  ground  for  the 
demand  made  in  this  case,  or  that  the  prisoner  at  least  truly  and 
honestly  believed  that  she  had  just  and  reasonable  cause  for 
making  it ;  and  that  is  the  view  which  I  recommend  you  to  take  in 
applying  this  evidence.  Ask  yourselves  the  question  whether  this 
demand  was  made  at  a  time  when  the  party  making  it  really  and 
honestly  believed  that  she  had  good  and  probable  cause  for 
making  it.'  (s) 

What  are  The  prisoner  was  indicted  for  demanding  money  with  menaces 

sufficient  from  J.  Bradshaw,  and  a  second  count  charged  a  larceny  of 
money.  J.  Bradshaw  owed  Stainforth  upwards  of  two  pounds 
for  rent,  and  his  agent  signed  an  authority  to  Oldfield,  a  bailiff,  to 
make  a  distress  for  that  rent.  The  agent's  clerk  went  with  the 
warrant  to  Oldfield's  deputy,  and  they  and  the  prisoner,  a  self- 
appointed  bailiff,  went  to  Bradshaw's  house,  which  was  locked  up. 
The  authority  was  returned  to  Oldfield,  who  gave  no  instructions 
or  authority  to  the  prisoner  to  proceed  in  the  matter  of  the 
distress ;  afterwards  the  prisoners  went  to  Bradshaw's  house,  and 
demanded  the  rent  due  to  Stainforth,  stating  that  if  it  was  not 
paid  they  had  a  warrant  from  a  magistrate,  and  would  break  open 
the  door  and  make  the  distress ;  but  that  if  Bradshaw  would  pay 
them  five  shillings  and  sixpence  for  expenses,  and  sign  an  I  O  II 
for  the  debt,  payable  by  instalments,  they  would  be  satisfied.  One 
of  the  prisoners  shook  the  door  of  the  house.  Bradshaw  hesitated, 
and  one  of  the  prisoners  left  and  returned  with  a  policeman. 
Nothing  was  said  as  to  what  the  policeman  was  to  do.  The 
policeman  did  not  speak  to  Bradshaw.  The  policeman  had  only 
been  told  that  the  prisoners  had  a  distress  to  make.  After  the 
appearance  of  the  policeman  Bradshaw  agreed  to  pay  the  five 
shillings  and  sixpence,  and  paid  them  that  sum.  He  believed  that 
they  had  authority  to  distrain.  It  was  objected  that  no  such 
menace  as  was  contemplated  by  the  24  &  25  Viet.  c.  96,  s.  45, 
was  proved,  and  as  to  the  second  count  that,  if  any  offence  was 
proved,  it  was  obtaining  money  by  false  pretences.  The  objections 
were  overruled,  and  the  jury  were  told  that  the  words  and 
conduct  of  the  prisoners,  if  they  believed  the  facts,  constituted  a 
menace  within  the  meaning  of  the  statute.  The  jury  said  that 
they  considered  the  statement  made  by  the  prisoners  that  they 
had  a  warrant  signed  by  a  magistrate  (which  was  untrue),  sup- 
ported by  their  procuring  a  policeman  to  give  them  a  supposed 
authority  to  break  into  the  house,  and  showing  the  intent  by 
violently  shaking  the  door,  was  a  menace  within  the  meaning  of 
the  Act,  and  found  both  prisoners  guilty  generally;  and,  on  a 
case  reserved,  Wilde,  B.,  after  argument,  delivered  judgment. 
•*  The  question  turns  upon  the  proper  construction  of  the  24  &  25 
Viet.  c.  96,  s.  45.  There  are  many  demands  for  money  or  pro- 
perty accompanied  by  menaces  or  threats,  which  are  obviously  not 
criminal,  nor  intended  to  be  made  so.  Thus  in  a  case  of  disputed 
title  to  personal  property,  a  man  may  threaten  his  opponents  with 
personal  violence  if  he  does  not  relinquish  the  subject  of  the  dis- 
pute, and  he  would  not  be  within  the  intention  of  the  statute,  (t) 

(s)  Reg.  v.  Miard,  1  Cox,  C.    C.    22.  (t)  This  is  a  faulty  illustration.     The 

The  evidence  on  which  the  question  was       case  would  not  be  within  the  statute  be- 
left  to  the  jury  is  not  stated.  cause  there   would   be   no   intention  to 
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Other  instances  would  offer  themselves  to  a  little  consideration. 
Where,  then,  is  the  proper  limit  to  the  operation  of  this  section  ? 
It  is  to  be  found  in  the  words  "  with  intent  to  steal."     There  is 
no  other  restriction  expressed.     Nothing  is  said  about  (<  violence " 
in  conjunction  with  menaces,  still  less  of  violence  to  the  person  as 
distinct  from  violence  to  property.     There  is  no  express  limit, 
except  in  the  words  "  with  intent  to  steal."     Now  a  demand  of 
money  with  intent  to  steal,  if  successful,  must  amount  to  stealing. 
It  is  impossible  to  imagine  a  demand  for  money  with  intent  to 
steal,  and  the  money  obtained  upon  that  demand,  and  yet  no 
stealing,  (u)     The  question  then  arises,  what  are  the  incidents 
attending  the  procurement  of  money  or  property  by  menace  or 
threats  necessary  to  constitute  stealing  ?     It  is  said  in  East,  (v) 
"  the  taking  must  in  all  cases  be  against  or  without  the  consent  of 
the  owner  to  constitute  larceny  or  robbery."     Oh  the  other  hand, 
it  is  said  at  the  same  place,  "  a  colourable  gift,  which  in  truth  was 
extorted  by  fear,  amounts  to  a  taking  and  trespass."     These  two 
passages,  when  taken  together,  appear  to  define  the  offence  of 
stealing  in  the  case  of  menaces.     For  if  a  man  is  induced  to  part 
with  property  through  fear  or  alarm,  he  is  no  longer  acting  as  a 
free  agent,  and  is  no  longer  capable  of  the  consent  above  referred 
to.   Accordingly,  in  the  cases  cited  in  the  argument,  (w)  the  threat- 
ened violence,  whether  to  person  or  property,  was  of  a  character 
to  produce  in  a  reasonable  man  some  degree  of  alarm  or  bodily 
fear.     The  degree  of  such  alarm  may  vary  in  different  cases.  The 
essential  matter  is  that  it  be  of  a  nature  and  extent  to  unsettle  the 
mind  of  the  person  on  whom  it  operates,  and  take  away  from  his 
acts  that  element  of  free  voluntary  action  which  alone  constitutes 
consent.    Now  to  apply  this  principle  to  the  present  case,  a  threat 
or  menace  to  execute  a  distress  warrant  is  not  necessarily  of  a 
character  to  excite  either  fear  or  alarm.     On  the  other  hand,  the 
menace  may  be  made  with  such  gesture  and  demeanor,  or  with 
such  unnecessarily  violent  acts,  or  under  such  circumstances  of 
intimidation  as  to  have  that  effect ;  and  this  should  be  decided  by 
the  jury.     Now  in  this  case  there  was  evidence  very  proper  to  be 
left  to  the  jury  to  raise  the  above  question.     But  the  chairman 
left  no  such  question  to  them,  and  directed  them  as  a  matter  of 
law  that  the  conduct  of  the  prisoners  (if  believed)  constituted  a 
menace  within  the  statute.     Our  judgment  that  this  conviction 
cannot  be  sustained,  is  founded  entirely  on  this  ground.'  (#) 

steal,  however  violent  the  menaces  might  necessary  that  the  menaces  should  be 

be.  such  that  if  property  were  obtained  by 

(•«)  This  is  a  manifest  error.  If  a  man  them  the  offence  would  be  larceny.  Now 

makes  a  frivolous  demand  of  money  the  words  of  the  clause  warrant  no  such 

without  any  pretence  for  the  demand,  and  construction.  The  words  are  '  whosoever 

thereby  obtains  the  money,  this  is  clearly  shall  by  menaces,  or  by  force,  demand 

no  larceny.  any  property,  &c.,  with  intent  to  steal  the 

(y)  2  East,  P.  C.  c.  16,  s.  3,  p.  555.  same.'     Any    menaces    or    any    force, 

(w)  Rex  v.  Parfait,  1  East,  P.  C.  c.  therefore,  clearly  satisfy  the  terms  of  the 

8,  s.  11,  p.  416.  Simons'  case,  2  East,  clause,  provided  there  be  an  intent  to 

P.  C.  c.  16,  s.  131,  p.  731.  Taplin's  case,  steal.  It  might  just  as  well  be  said  that 

2  East,  P.  C.  c.  16,  s.  128,  p.  712.  on  an  indictment  for  an  assault  with  in- 

O)  Reg.  v.  Walton,  L.  &  C.  288.  No  tent  to  rob,  or  for  wounding  with  intent 
notice  was  taken  of  the  question  raised  to  murder,  it  was  necessary  to  prove  such  an 
on  the  second  count.  This  decision  re-  assault  in  the  one  case,  or  such  a  wound- 
quires  reconsideration,  as  it  obviously  ing  in  the  other,  as  would  be  sufficient  to 
proceeds  upon  the  fallacy  of  supposing  it  effectuate  the  intent,  and  yet  it  has  never 
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If  money  be 
demanded 
with  menaces, 
that  is  suffi- 
cient, though 
the  party 
menaced  have 
no  money  with 
him. 


Middleditch's 
case. 

As  to  the 
sufficiency  of 
evidence  to 
prove  an  ac- 
cusation of  an 
infamous 
crime. 


Of  Threats  and  Threatening  Letters.      [BOOK  v. 

If  a  person  with  menaces  demanded  a  sum  of  money  from 
another,  and  that  other  did  not  give  it  him,  because  he  had  it 
not  with  him,  it  was  within  the  7  &  8  Geo.  4,  c.  29 ;  but  if  the 
person  demanding  the  money  knew  that  the  money  was  not  then 
in  possession  of  the  party,  and  only  intended  to  obtain  an  order 
for  the  payment  of  it,  it  was  otherwise.  The  prosecutor  was  forced 
by  the  prisoners  into  a  retired  place  in  a  house  and  fastened  down 
on  a  bench  with  a  chain,  and  then  told  that  he  should  not  stir 
from  the  spot  till  he  had  paid  £1,200;  the  prosecutor  said  the 
money  was  in  a  bank,  and  if  he  were  permitted  to  write  to  his 
family  he  would  send  for  the  required  sum.  This  was  refused, 
and  paper,  pens,  and  ink  were  brought,  and  the  prosecutor  wrote 
a  cheque  for  £800 ;  the  prosecutor  had  money  about  his  person, 
but  it  was  not  taken  or  demanded  by  the  prisoners.  It  was  held 
that  these  facts  did  not  support  an  indictment  containing  a  count 
for  demanding  with  menaces  and  by  force  the  money  of  the  prose- 
cutor, and  a  count  for  an  assault  with  intent  to  rob  the  prosecutor 
of  his  money.  Patteson,  J.,  '  If  a  man  with  menaces  demands  a 
sum  of  money  of  another,  and  the  person  does  not  give  it  him, 
because  he  has  it  not  with  him,  the  offence  is  the  same ;  but  if  it 
turns  out,  as  in  this  case,  that  a  sum  of  money,  known  to  be  not 
then  in  his  possession,  was  demanded,  the  case  is  different.  The 
prisoners  do  not  take  anything  from  Mr.  Gee :  they  got  an  order 
for  the  delivery  of  the  deeds,  and  that  was  all  they  wanted.'  (y) 

The  first  count  charged  the  prisoner  with  accusing  the  prose- 
cutor of  having  made  a  solicitation  to  him,  whereby  to  induce  him 
to  commit  with  the  prosecutor  the  crime  of  b—  — ,  with  a  view 
to  extort  money  from  the  prosecutor.  The  second  count  charged 
the  prisoner  with  having  accused  the  prosecutor  of  having  made  a 
solicitation  to  him,  whereby  to  induce  him  to  permit  the  crime  of 

b to  be  committed  by  the  prosecutor.     About  half-past  ten 

at  night  the  prisoner,  dressed  in  a  soldier's  uniform,  accosted  the 
prosecutor  as  he  was  passing  down  Hemming's  Row,  endeavoured 
to  whisper  to  him,  and  stooped  and  asked  what  hour  it  was,  and, 
receiving  for  answer,  ( I  don't  know  exactly,  but  it  is  past 
ten,'  attempted  to  whisper  several  times  again,  but,  the  prosecutor 
drawing  back,  what  the  prisoner  said  in  such  whispers  was  in- 
audible. The  prisoner  followed  the  prosecutor  for  a  considerable 
time,  through  Green  Street,  Leicester  Square,  Panton  Street, 
into  Jermyn  Street,  and  into  the  Haymarket,  Piccadilly,  and  the 
Regent  Circus,  and  when  asked  by  a  person,  who  interfered  for 
the  protection  of  the  prosecutor  in  Piccadilly,  'What  do  you 
mean  by  annoying  this  gentleman  ? '  the  prisoner  replied,  e  I 
know  what  I  mean.'  The  prosecutor  on  getting  into  Regent 
Circus  applied  to  a  policeman  to  take  the  prisoner  in  charge  for 
following  and  annoying  him,  and  at  the  same  moment  the  prisoner 
ran  up,  and  said,  '  I  charge  this  person  with  making  an  indecent 


been  doubted  that  any  assault,  however 
slight,  or  any  wound,  however  trivial,  was 
sufficient,  provided  the  intent  were 
proved.  In  truth  the  criminality  in  these 
cases  depends  on  the  intent.  The  effect 
of  this  decision  is  to  render  the  clause  al- 
most inoperative  ;  for  where  the  menaces 
have  not  obtained  the  money,  it  is  plain  a 
jury  will  be  very  reluctant  to  find  that 


they  were  sufficient  to  obtain  it.  The 
whole  offence  consists  in  the  acts  and  in- 
tent of  the  prisoner ;  and  it  is  quite  be- 
side that  to  consider  what  the  effect  on 
the  prosecutor  might  be.  See  Keg.  v. 
Robertson  in  the  addenda. 

(#)  Rex  v.  Edwards,  6    C.  &  P.  515. 
Bosanquet  and  Patteson,  Js. 


CHAP,  in.]     Of  Tlireats  and  Threatening  Letters.  205 

assault  on  my  person.'  He  afterwards  explained  this  by  stating, 
*  This  man  came  up  to  me  in  Orange  Street,  where  I  was  stand- 
ing at  a  watering-place  making  water,  and,  putting  his  hand 
round  a  stone,  which  stood  between  me  and  an  adjoining  urinal, 
took  hold  of  my  private  parts.'  The  same  charge  was  preferred 
at  the  station-house,  and  also  before  the  magistrate,  with  the 
addition  given  in  italics  below.  The  prisoner's  charge  before  the 
magistrate  was  as  follows  :  —  f  Between  ten  and  eleven  o'clock  last 
night  I  was  proceeding  towards  my  barracks  down  Orange  Street. 
I  had  occasion  to  stop  at  a  watering-place  :  while  so  doing  the  de- 
fendant (prosecutor)  came  into  an  adjoining  watering-place  ;  there 
is  a  partition;  he  looked  round  at  me;  then  he  put  his  hand 
round,  and  caught  hold  of  my  private  parts.  /  said,  "  What 
do  you  mean  by  that,  you  d  --  d  old  scoundrel  ?  "  He  made 
ansicer,  "Don't  make  a  noise  for  God's  sake"  and  left  the  place 
immediately.  I  followed  him.  He  went  into  a  tobacconist's 
shop;  he  came  out  in  two  or  three  minutes,  caught  hold  of  a 
young  man's  arm,  and  they  walked  on.  He  said  to  me,  "  Which 
way  are  you  going  ?  "  I  made  him  no  answer.  He  stopped,  and 
said,  "  I  am  going  the  reverse  way  to  you."  He  turned  round  to 
the  right  ;  I  still  followed  him  ;  he  stopped,  and  asked  me  what  I 
was  following  him  for.  I  told  him  I  wanted  to  get  a  constable  ;  he 
turned  back  again;  I  followed  him  to  Regent  Circus,  when  I 
gave  him  in  charge.'  On  cross-examination  he  said,  '  I  made  a 
charge  on  the  12th  of  July  last  against  a  gentleman  named 
Williams  of  a  similar  nature.  I  never  made  any  other  charge  of 
this  sort  against  any  person  ;  I  have  never  been  summoned  to 
appear  against  Williams.'  According  to  the  evidence  the  prose- 
cutor had  not  been  in  an  accommodation-place  that  evening  with 
the  prisoner  or  any  other  person,  but  being  followed  by  the 
prisoner,  and  observing  a  cigar  shop,  he  inquired  where  he  could 
find  a  policeman  ;  the  prisoner  was  at  that  time  looking  in  at  the 
window  of  the  cigar  shop,  and  afterwards  continued  his  annoyance 
to  the  prosecutor  by  following  him  when  he  came  out  of  the  shop. 
A  young  man  upon  this  volunteered  his  protection  to  the  prose- 
cutor, and  put  the  question  before  mentioned  to  the  prisoner. 
The  jury  convicted,  and,  upon  a  case  reserved  upon  the  question 
whether  there  was  sufficient  evidence  to  go  to  the  jury,  and  to 
sustain  the  verdict  on  the  said  two  counts,  which  alleged  a  so- 
licitation to  commit  a  capital  offence  in  the  express  terms  of  the 
statute,  the  prisoner's  counsel  contending  that  the  evidence  only 
proved  a  charge  of  an  indecent  assault,  the  judges  were  unani- 
mously of  opinion  that,  if  the  charge  were  confined  to  the  charge 
before  the  magistrate,  it  could  not  be  with  intent  to  obtain  money. 
But  five  of  the  judges  (z)  thought  that  the  previous  conduct  of 
the  prisoner,  coupled  with  the  charge  (before  the  magistrate)  was 
sufficient  evidence  for  the  jury  to  convict  the  prisoner  on  this  in- 
dictment. Seven  of  the  judges  (a)  thought  otherwise. 


(z)  Lord  Denman,  C.  J.,  Tindal,  C.  J.,  merely  charged  the  prisoner  with  accu- 

Erle,  J.,.Wightman,  J.,  and  Williams,  J.  sing  the  prosecutor  of  a  certain  infamous 

(a)  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  crime  with  intent  to  extort  money  ;  as  to 

B.,  Coltman,  J.,  Patteson,  J.,  Coleridge,  which  the  prisoner's  counsel  contended  — 

J.,  and  Cresswell,  J.  whether  in  arrest  of  judgment  or  not 

(6)  Reg.  v.  Middleditch,  1  Den.  C.  C.  does  not  appear  —  that  it  was  insufficient  ; 

92.  There  was  a  third  count,  which  for  that,  although  the  legislature  had  de- 
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Evidence  of  a 
solicitation  to 
commit  a 
crime. 


It  is  for  the 
jury  to  decide 
what  the  ac- 
cusation was 
which  the  pri- 
soner intended 
to  make. 

Examinations 
before  the 
justice  are  ad- 
missible, but 
not  cross- 
examinations. 


Of  Threats  and  Threatening  Letters.      [BOOK  v. 

On  a  count  charging  the  prisoner  with  having  accused  H.  C.  S. 
of  having  solicited  him  to  commit  an  infamous  crime,  it  appeared 
that  the  prosecutor  had  taken  shelter  from  the  rain  under  a  portico 
of  Buckingham  Palace,  and  that  the  prisoner,  who  was  a  sentry 
on  duty  there,  after  some  conversation, had  seized  the  prosecutor  and 
charged  him  with  having  indecently  touched  or  assaulted  him,  and 
then  took  him  to  the  guard-house,  and  said,  ( I  charge  this  man 
with  indecently  assaulting  me.'  When  the  case  was  heard  before 
the  magistrate  the  prisoner  stated  that  the  prosecutor  caught  hold 
of  his  private  parts.  It  was  contended  that  this  was  a  charge  of 
assault  and  not  of  solicitation ;  and  as  the  Act  had  both  '  assault ' 
and  e  solicitation,'  they  were  intended  to  be  different  things  :  the 
one  an  act  done ;  the  other  a  solicitation,  in  its  strict  sense. 
Cress  well,  J.,  f  Suppose  the  case  of  an  assault  with  intent  to  com- 
mit a  rape ;  that  means  an  assault  made  with  an  intention  to  use 
force  and  to  commit  a  rape  if  possible  :  but  it  often  happens  that 
a  very  indecent  assault  is  committed  with  no  intention  of  resort- 
ing to  further  violence,  if  resistance  is  offered,  but  merely  in  the 
hope  that  the  woman's  scruples  may  be  overcome.  Now,  supposing 
that  a  man's  soliciting  a  woman  to  yield  her  person  to  him  was  an 
offence,  might  not  such  an  indecent  assault,  committed  for  such  a 
purpose,  be  treated  as  a  solicitation,  in  case  the  evidence  fell 
short  of  proving  an  attempt  to  commit  a  rape  ?  In  short,  may 
there  not  be  a  solicitation  by  deeds  as  well  as  by  words?'  And 
after  holding  that  neither  the  charge  made  at  the  guard-house  nor 
before  the  magistrate  could  be  taken  into  consideration,  because 
neither  could  have  been  made  to  extort  money ;  Cresswell,  J., 
said,  ( I  think  that,  although  the  prisoner  charged  the  prosecutor 
in  terms  with  an  assault,  throughout  the  transaction  and  after- 
wards, yet  it  was  with  an  assault  of  such  a  character  and  made 
under  such  circumstances  that  it  might  be  taken  to  mean  a  so- 
licitation. It  is  a  question  which  the  jury  must  determine.'  (c) 

One  count  charged  Braynell  and  Wren  with  threatening  to 
accuse  the  prosecutor  of  an  assault  with  intent  to  commit  an 
abominable  crime ;  another  of  an  attempt  to  commit  such  a 
crime ;  two  others  of  a  solicitation  to  commit  and  permit,  &c. 
Four  other  counts  alleged  that  the  prisoner  did  accuse  the  pro- 
secutor as  in  the  first  four  counts,  and  the  last  charged  the 
prisoner  with  a  demand  of  money,  with  menaces,  &c.  The 
prosecutor  was  looking  into  a  shop-window,  and  felt  some  one 
press  against  him,  and,  on  looking  round,  saw  Braynell,  who  a 
moment  afterwards  pressed  his  private  parts  against  the  prose- 
cutor's hand.  He  immediately  walked  away,  and  Braynell 
followed  him,  and  asked  what  he  meant  by  taking  indecent  liber- 
ties with  him.  Wren  was  then  present.  The  prosecutor  denied 


fined  what  it  includes  under  the  terms 
*  infamous  crimes,'  yet  this  did  not  ex- 
cuse the  prosecutor  from  particularizing 
the  specific  charge.  The  report  does  not 
expressly  state  the  decision  of  the  re- 
corder upon  this  point,  but  it  seems  that 
he  must  have  held  the  objection  good  ; 
as  he  reserved  for  the  opinion  of  the 
judges  the  further  question,  'whether  a 
general  judgment  upon  the  finding  of 


the  jury  on  the  whole  indictment  is  ren- 
dered void  or  voidable  by  the  insufficient 
statement  of  the  offence  charged  in  the 
third  count;'  but  the  decision  of  the 
other  question  rendered  it  unnecessary  to 
consider  this  question. 

(c)  Reg.  v.  Cooper,  3  Cox,  C.  C.  547. 
See  this  case,  ante,  vol.  2,  p.  132,  as  to  the 
admissibility  of  a  previous  charge  made 
by  the  prisoner  against  another  person..  . 
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that  he  had  done  what  was  alleged.  Braynell  said,  f  Do  you  think 
that  I  would  allow  you  to  do  that  for  nothing?'  He  then  asked 
what  the  prosecutor  would  stand,  and  suggested  that  they  should 
go  into  a  public-house  to  settle  it.  The  prosecutor  refused. 
Braynell  said  he  must  take  the  consequences.  The  prisoner 
shortly  afterwards  gave  the  prosecutor  into  the  custody  of  a 
policeman  who  came  up,  and  he  was  taken  to  the  station,  where 
Braynell  signed  the  following  charge :  '  Indecently  assaulting 
J.  Braynell  at  Hemming's  Row,'  &c.  Wren  signed  it  as  a 
witness.  The  next  day  the  prisoners  were  examined  as  witnesses 
before  a  magistrate,  when  the  charge  was  gone  into,  and  were 
cross-examined  in  the  absence  of  each  other,  and  the  charge  dis- 
missed. Williams,  J.,  held  that  the  examination  in  chief  of  the 
prisoners  were  admissible  in  evidence  against  them,  as  they  were 
then  under  no  charge,  and  were  not  bound  to  say  anything  to 
criminate  themselves.  The  cross-examination  of  Braynell  was 
principally  directed  to  ascertain  how  he  had  employed  himself,  and 
whether  he  and  Wren  had  been  together  on  the  day  in  question ; 
and  his  answers  were  not  only  contradictory  in  themselves,  but 
quite  inconsistent  with  those  of  Wren,  when  he  was  afterwards 
cross-examined,  (d)  Williams,  J.,  held  that  the  cross-examinations 
were  not  admissible.  It  was  no  doubt  most  material  that  these 
questions  should  have  been  asked  before  the  magistrate,  because 
it  was  most  important  to  ascertain  the  amount  of  credit  to  be 
attached  to  the  evidence  of  the  prisoners,  but  no  such  connection 
between  these  answers  and  the  particular  charge  in  this  indictment 
could  be  perceived  as  would  justify  their  being  held  to  be  rele- 
vant, (e)  It  was  then  objected  that  the  evidence  did  not  support 
the  first  eight  counts,  as  the  evidence  only  showed  a  charge  of  an 
attempt  to  commit  an  indecent  assault.  But  Williams,  J.,  held 
that  it  was  for  the  jury  to  say,  judging  from  the  prisoners'  whole 
conduct,  what  was  the  accusation  that  they  intended  to  make,  (f) 
Where  the  prisoner  was  indicted  for  sending  a  letter  to  the 
prosecutor  threatening  to  accuse  him  of  an  infamous  crime  with 
intent  to  extort  money,  and  it  appeared  that  the  prosecutor  had 
paid  the  prisoner  and  his  accomplice,  from  time  to  time,  between 
£1,000  and  £2,000,  under  threats  of  accusing  him  of  the  offence,  • 
and  the  letter  contained  the  following: — 

( I  am  going  to  propose  to  you  that  you  shall  drow  up  an  agree- 
ment that  will  serve  yourself,  or  you  can  have  that  Colverton  to 
do  it  for  you,  and  whatever  the  agreement  is  I  will  sind  my  name 
to,  so  that  I  shall  never  have  eney  more  caus  to  com  &  se  you ; 
for  I  wish  this  to  be  the  last  of  our  meting,  &  I  also  state  that 
I  do  not  wish  to  be  eney  annoyence  to  you  or  your  sisters,  as 
long  as  I  stay  hear,  but  that  depends  intierly  on  yourself  of  corse. 
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(</)  Williams,  J.,  looked  at  the  depo- 
sitions to  ascertain  the  nature  of  the 
cross-examinations. 

(e)  With  all  deference  this  ruling 
.seems  to  be  erroneous.  The  material 
question  on  the  trial  of  this  indictment 
was  whether  the  prisoners  had  made  a 
false  charge,  and  it  was  most  material  to 
ascertain  all  that  they  had  said,  which 
showed  their  evidence  before  the  magis- 
trate to  be  false.  If  they  had  made  the 


same  statements  elsewhere,  it  cannot  be 
questioned  that  they  would  have  been 
evidence,  and  their  being  made  before  the 
magistrate  could  make  no  difference, 
unless  there  had  been  any  such  undue  in- 
fluence used  as  would  exclude  them.  The 
truth  of  the  evidence  of  the  prisoners  in 
chief  was  just  as  much  in  issue  before  the 
jury  as  before  the  magistrate. 

(/)  Reg.  v.  Braynell,  4  Cox,  C.  C.  402. 


It  is  for  the 
jury  whether 
there  was  au 
intent  to 
extort. 


The  guilt  or 
innocence  of 
the  prosecutor 
is  immaterial. 
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Mr.  Dixon,  I  do  not  wish  to  ask  you  for  enney  money  for  what  I 
have  propoesed  to  you,  but  as  a  gentleman,  I  will  leve  to  yourself 
to  do  as  you  think  proper.' 

The  prisoner,  in  defence,  read  a  statement  charging  the  prose- 
cutor with  the  offence,  and  declaring  that  he  wanted  to  see  him, 
as  having  been  a  party  to  it,  but  denying  the  intent  to  extort 
money.  Martin,  B.,  told  the  jury  that  the  question  for  them  to 
determine  was  whether  the  prisoner  intended  to  extort  money, 
and  that  it  was  nothing  that  he  denied  it,  if  his  own  acts  and  con- 
duct, and  his  meaning,  as  indicated  by  his  letters,  plainly  proved 
that  such  was  the  real  object.  That  was  the  sole  question :  the 
truth  of  the  charge  did  not  matter,  (g) 

Evidence  as  The  prisoner  was  indicted  for  sending  to  the  prosecutor  the  fol- 

to  what  the       lowing  letter,  threatening  to  burn  and  destroy  his  houses,  £c.  :— 

prosecutor  un- 
derstood the  (  SlK, 
letter  to  mean.       (  Tnig  ig  to  jnform  vou  tnat  vou  are  better  not  let  your  farm  to 

any  of  your  family ;  if  you  do,  you  will  suffer  as  before.  You 
know  how  feelt  the  other  day. 

'  A  CAUTION  FRIEND.' 

The  prose-  It  was  proposed  to  ask  the  prosecutor  what  he  considered  was 

cutor  may  be  the  meaning  of  the  letter,  and  on  this  being  objected  to,  Erie,  J., 
un^eretood*  ^  sa^>  it  appeared  to  him  that  the  answer  to  the  question  was  ad- 
the  meaning  missible.  The  offence  intended  by  the  statute  was  a  threat  to 
of  the  letter  to  burn  the  premises,  and  that  threat  must  be  in  writing,  and  the 
k6*  thing  intended  to  be  prevented  was  the  misery  occasioned  to  the 

party  who  had  received  the  intimation  that  his  premises  would 
have  the  calamity  of  fire  brought  upon  them.  Unless  the  law 
went  so  far  as  to  make  it  punishable  to  create  that  fear  by  any 
language  the  author  knew  would  create  that  fear,  the  law  would 
be  powerless.  The  very  fact  of  saying  ironically,  f  I  don't  say 
you  are  a  thief,'  could  be  expressed  in  such  way  as  to  make  any- 
body understand  that  the  party  meant  to  make  that  charge ;  and, 
although  there  might  be  no  single  word  in  the  letter  which  by 
itself  would  appear  to  mean  so  to  a  stranger,  yet  the  party 
receiving  it  would  perfectly  well  understand  it.  The  jury  must 
be  satisfied  that  when  he  wrote  those  words — '  You  will  suffer  as 
before  ' — the  writer  intended  to  create  in  the  mind  of  the  party 
receiving  the  letter  the  fear  that  his  house  would  be  burnt 
down.  Evidence  might  be  offered  that,  under  the  particular  cir- 
cumstances, the  words  had  not  their  ordinary  meaning,  but  the 
meaning  imputed  to  them  upon  the  record,  and  therefore  the 
witness  might  be  asked  whether  he  understood  the  meaning  to  be 
that  which  the  record  imputed.  (A) 

A  letter  can-  On  an  indictment  for  sending  a  letter  threatening  to  burn  a 
not  be  put  in  house — in  order  to  prove  it  was  written  by  the  prisoner,  a  book, 
the  jurydwith  *n  which  the  prisoner  had  made  entries  for  a  club,  was  produced, 

(0)  Reg.  v.  Menage,  3  F.  &  F.  310.  &c.,  of  the  prosecutor,  which  was  set  out, 

(A)  Reg.  v.  Hendy,  4  Cox,  C.  C.   243.  and   to  the  words,  'you  shall  suffer  as 

Mr.    Moody   gave  me  this  note  of  this  before '  added,  '  meaning  the  said  fire  ; ' 

case  :  an  indictment  averred  that  a  fire  of  and  Erie,  J.,  allowed  the  prosecutor  to  be 

certain  premises   of  the  prosecutor  had  asked  '  what  meaning  he,  at  the  time  he 

taken  place,  and  that  the  prisoner  sent  received  the  letter,  put  on  these  words  ?' 
a  letter  threatening  to  burn  the  house, 
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and  a  witness  was  allowed  to  refresh  his  memory  of  the  hand- 
writing  by  inspecting  these  entries,  he  having  frequently  seen  the 
prisoner  write  ;  and  after  examining  the  letter  he  said  that,  judging 
from  the  character  of  the  writing,  he  should  be  of  opinion  that  it 
was  not  the  prisoner's.  It  was  then  proposed  to  put  the  letter 
and  the  book  into  the  hands  of  the  jury,  that  they  might  compare 
the  writing.  Erie,  J.,  *  I  cannot  allow  that.  The  judge  and  the 
jury  are  at  liberty  to  look  at  any  papers  in  the  cause  :  they  may 

inspect  them  and  compare  them,  and  form  such  a  conclusion  as  the 

.  ,  .  . 

comparison  is  calculated  to  lead  to,  without  saying  anything  to 

any  person  on  the  subject.  But  I  cannot  permit  an  inspection, 
for  this  purpose,  of  papers  or  writings  which  are  not  material 
for  the  proof  of  the  case,  and  which,  therefore,'  are  not  properly 
papers  or  writings  in  the  cause.  If  this  were  allowed,  particular 
entries  may  be  selected  for  the  purpose,  differing  materially  from 
the  prisoner's  general  handwriting,  and  a  wrong  impression  be 
thereby  produced.'  It  was  'then  proposed  to  put  the  letter  and 
another  writing,  proved  to  be  the  prisoner's,  and  which  had  been 
given  in  evidence,  in  the  hand  of  a  witness  from  Doctors'  Commons, 
whose  duty  it  was  to  inspect  wills  in  order  to  detect  any  forgery 
in  them,  and  to  ask  him  whether  he  was  of  opinion  that  they  were 
both  written  by  the  same  person.  Erie,  J.,  '  The  rules  of  evi- 
dence, as  applicable  to  this  case,  will  not  allow  you  to  do  this. 
You  may  call  a  scientific  witness  to  disprove  by  comparison  the 
writing  at  issue  from  being  the  writing  it  is  said  to  be,  but  not  to 
affirm  it.  All  that  you  are  authorised  to  ask  this  witness,  as  a 
scientific  witness,  is  as  to  his  belief  of  the  writing  being  in  a  natural 
or  feigned  hand  ;  but  if  he  says  it  is  in  a  feigned  hand,  you  cannot 
go  further,  and  ask  him  as  to  his  belief  of  its  being  written  by  the 
same  party  who  wrote  another  piece  of  writing  shown  to  him.'  (i) 
The  9  Geo.  1,  c.  22,  provided  that  offences  against  that  Act 
might  be  tried  in,  any  county  of  England  ;  but  no  such  provision 
being  made  with  respect  to  offences  within  the  other  repealed 
statutes,  the  trial  of  such  offences  was  governed  by  the  general 
rule.  Upon  this  rule  the  trial  might  be  in  the  county  in  which 
the  prosecutor  received  the  letter  by  the  post,  though  delivered 
by  the  prisoner  and  put  into  the  post  in  another  county,  (j)  And 
it  seems  that  the  offender  might  be  tried  in  the  county  in  which 
he  sent  the  letter,  though  the  prosecutor  received  it  in  another 
county.  The  offence  of  sending  a  threatening  letter,  would  seem 
to  be  complete,  as  far  as  depends  on  the  offender,  by  his  putting 
the  letter  into  the  post-office  to  go  into  another  county  ;  though 
the  party  to  whom  it  is  sent  afterwards  receives  it  in  the  latter 
county,  (k)  The  post-office  marks  in  town  or  country,  proved  to 


(i)  Reg.  v.  Shepherd,  1  Cox,  C.  C. 
237.  Seethe  cases,  vol.  2,  p.  819,  et  seg. 

(j)  Girdwood's  case,  1  Leach,  142.  2 
East,  P.  C.  c.  23,  s.  4,  p.  1120,  ante,  p.  185, 
where  the  letter  was  received  by  the  pro- 
secutor  in  Middlesex,  and  the  trial  had  in 
that  county,  though  the  letter  was  de- 
livered  by  the  prisoner  to  a  woman  in 
London,  and  by  her  put  into  the  office, 
which  was  also  in  London.  Esser'scase, 
2  East,  P.  C.'c.  23,  s.  7,  p.  1125,  where 
the  offence  was  laid  in  Middlesex,  though 

VOL.  III. 
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a  writing  not 
in  evidence  in 

th  ®  ca^e  in 

they  may 
compare  them. 

An  exPcrt 

that  a  letter  is 
in  a  feigned 

!!a.nd'  but  no~ 
thini;  more. 


the  letter  was  dated  from  Maidstone,  in 
Kent,  and  sent  by  the  post  from  Maid- 
stone  ;  and  Lord  Mansfield  held  that  as 
the  letter  was  directed  to  the  prosecutor 
in  Middlesex,  where  it  was  delivered,  that 
was  a  sending  in  Middlesex,  and  that  the 
whole  was  to  be  considered  las  the  act  of 
the  defendant  to  the  time  of  the  delivery 
in  that  county. 

(k)  2  East,  P.  C.  c.  23,  s.  7,  p.  1125. 
Burn.  Just.  tit.  Letter.  And  sec  now  the 
7  Geo.  4,  c.  64,  s.  12,  ante,  vol.  2,  p.  332. 


Place  where 
the  offence 

may  l  ' 
[7231 


Post-office 
marks. 
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On  an  indict- 
ment for  send- 
ing a  threat- 
ening letter, 
the  prisoner's 
declarations 
of  the  meaning 
of  the  letter 
are  admissible 
in  evidence. 
An  indictment 
on  the  4 
Geo.  4,  c.  54, 
for  sending 
a  letter 
threatening  to 
accuse  of  an 
infamous 
.grime,  need  not 
have  specified 
such  crime,  for 
the  specific 
crime  the 
prisoner 
threatened  to 
charge  might 
intentionally 
be  left  in 
doubt,  (tt) 
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be  such,  are  evidence  that  the  letters  on  which  they  appear  were 
in  the  office  to  which  those  marks  belong  at  the  dates  which  the 
marks  specify;  (Z)  but  a  mark  of  double  postage  paid  on  any 
such  letter  is  not  of  itself  evidence  that  the  letter  contained  an 
inclosure.  (m) 

The  prisoner  was  tried  for  feloniously  sending  to  J.  S.  Tucker 
the  following  letter,  with  intent  to  extort  money  from  the  said 
J.  S.  Tucker:  — 

'Sir, 

(  You  perhaps  did  not  expect  to  hear  from  me  so  suddenly ;  but 
when  you  turned  me  away  from  Laytonstone  for  a  mere  trifle 
(that  too  at  a  time  when  by  the  late  failures  many  scores  of  clerks 
were  out  of  employ),  you  forgot  that  I  had  you  in  my  power 
through  your  transactions  with  me!  five  nights  following  (I  have 
the  dates  and  circumstances  on  paper  written  at  the  time),  and  that 
from  your  conduct  to  me  before  I  went  to  live  with  you,  you  could 
expect  no  mercy  from  me.  Did  you  not,  however,  let  it  pass  ? 
In  a  few  words,  I  have  taken  advice  upon  the  subject,  and  know 
that,  if  you  are  obstinate,  it  is  in  my  power  to  bring  down  ruin 
on  your  head,  and  infamy  on  your  name.  However,  I  will  be 
merciful.  Allow  me  to  return  to  L.  in  the  same  manner  as  before. 
I  will  never  mention  it  again,  as  if  I  did  I  should  lose  everything, 
and  gain  nothing ;  but  it  is  impossible  for  me  to  get  any  situation 
in  town  at  present.  It  is  not  true  that  Mrs.  T.  advertised,  as  you 
said-;  she  is  in  great  distress,  and  she  is  my  mother,  therefore  I 
would  wish  to  afford  her  a  little  relief,  if  possible ;  so  send  me 
five  pounds  to  my  address,  which,  with  the  other  you  lent  me,  I 
will  I  O  U  for,  and  pay  when  I  get  a  place.  If  I  do  nt)t  hear 
from  you  by  Saturday  morning,  you  will  hear  of  it  (enclosing 
five  pounds).  Now,  consider  ruin  and  beggary  on  one  side,  and 
wealth  and  comfort  on  the  other;  remember  that,  if  you  are  ob- 
stinate, it  will  cost  you  all;  do  as  I  say,  it  will  cost  you  nothing. 
I  wait  your  answer  before  I  proceed.  As  yet,  I  have  given  Mr. 
Norris  no  names.  On  Saturday  night  (if  you  are  silent)  I  will 
go  too  far  to  retract.' 

6  Your's  obediently, 
(Signed)    '  JAMES  TUCKER,  Junr.' 

The  second  count  charged  the  prisoner  with  threatening  to 
accuse  the  said  J.  S.  Tucker  of  a  certain  infamous  crime,  viz. 
with  attempting  and  endeavouring  to  commit  the  abominable  crime 
of  sodomy  with  the  said  J.  S.  Tucker,  with  the  same  intent.  The 
third  count  charged  him  with  threatening  to  accuse  the  said  J.  S. 
Tucker  of  an  infamous  crime,  with  the  same  intent.  The  fourth, 
fifth,  and  sixth  counts  were  the  same  as  the  former,  except  that 
the  letter  was  called  a  paper-writing,  and  the  direction  omitted. 
The  third  and  sixth  counts  did  not  describe  the  specific  crime,  but 
alleged,  generally,  an  infamous  crime.  All  the  counts  concluded 
against  the  statute,  &c.  The  prosecutor,  after  proving  the  letter 

(/)  Perkins's   case,  1  Lew.  99,  Park,  not  appear  that  any  such  point  was  re- 

J.  A.  J.    Hex  v.  Biirdett,  4  B.  &  A.  95.  served  or  decided,  although  such  a  point 

(m)  Hex  v.  Plumer,  B.  &  B.  264.  might  have  arisen  on  the  third  and  sixth 

(n)  This  is  the  marginal  note  to  the  counts.     C.  S.  G. 
case  in  R.  &   M.  C.  C.  B.,  but  it  does 
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in  question,  said,  that  on  the  Saturday  following  the  Thursday  on 
which  he  received  the  letter,  he  saw  the  prisoner  at  a  public-house 
in  the  Strand,  and  that  he,  the  prosecutor,  asked  him  what  he 
meant  by  sending  him  that  letter,  and  what  he  meant  by  ( trans- 
actions five  nights  following.'  The  prisoner  said  that  the  prose- 
cutor knew  what  he  meant.  The  prosecutor  denied  it ;  and  the 
prisoner  afterwards  said,  ( I  mean  by  taking  indecent  liberties 
with  my  person.'  The  prisoner,  in  cross-examination,  asked  the 
prosecutor  whether  on  his  oath  he  could  deny  that  he  did  take 
indecent  liberties  with  his  (prisoner's)  person.  The  prosecutor 
said  he  never  did.  Alexander,  C.  B.,  submitted  the  following 
question  to  the  judges,  whether  parol  evidence  to  explain  the 
letter  was  properly  received  ?  Adding,  that  without  it  the  pri- 
soner could  not  have  been  convicted,  and  that  by  his  cross- 
examination  he  in  eifect  repeated  the  charge.  And  all  the  judges 
(except  Littledale,  J.,  who  was  absent)  were  unanimously  of 
opinion  that  such  evidence  was  properly  received,  and  that  the 
conviction  was  proper.  (0) 

From  a  case  which  was  cited  in  a  former  part  of  this  chapter,  it  Prior  and  ] 

appears  that  prior  and  subsequent  letters  from  the  prisoner  to  the  subsequent 

,          .  u  .  -,  -i  /»  ,  ••       letters  may  be 

party  threatened  may  be  given  in  evidence  as  explanatory  01  the  given  in  eyj. 

meaning  and  intent  of  the  particular  letter  on  which  the  indict-  dence. 
ment  is  framed,  (p) 

The  cases  in  the  chapter  on  Eob.bery  may  occasionally  be  re- 
ferred to  with  advantage  in  cases  falling  within  this  chapter,  (q) 

The  court  will,  after  the  bill  is  found,  upon  the  application  of 
the  prisoner,  order  the  letter  to  be  deposited  with  an  officer,  in 
order  that  the  prisoner's  witnesses  may  inspect  it.  (r) 


(p)  Eex  v.  Tucker,  E,  &  M.  C.  C.  E. 
134.  We  have  seen  that  it  has  been 
held,  on  the  trial  of  an  indictment  for 
threatening  to  accuse  a  person  of  an 
abominable  crime,  that  the  jury  need  not 
confine  themselves  to  the  consideration 
of  the  expressions  used  before  the  money 
was  given,  but  may,  if  those  expressions 


are  equivocal,  connect  with  them  what 
was  afterwards  said  by  the  prisoner  when 
taken  into  custody.  Eeg.  v.  Kain,  8  C. 
&  P.  187,  ante,  vol.  2,  p.  132. 

(p}  Eobinson's  case,  ante,  p.  185. 

((/)  See  vol.  2,  p.  133,  ct  seq. 

(r)  Eex  v.  Harris,  6  C.  &  P.  105,  Lit- 
tledale, J.,  and  Bolland,  B. 
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BOOK    THE    SIXTH. 

OF  EVIDENCE. 


CHAPTEE  THE  FIKST. 
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Rules  of  evi- 
dence the 
same  in  cri- 
minal as  civil 
cases. 


Bill  of  ex- 
ceptions to 
evidence. 


Case  reserved. 


OF  WHAT  NATURE  EVIDENCE  MUST  BE. — OF  PRESUMPTIVE  EVI- 
DENCE.— ON  THE  RULE  THAT  THE  BEST  POSSIBLE  EVIDENCE 
MUST  BE  PRODUCED — AND  OF  HEARSAY  EVIDENCE. 

BEFORE  entering  upon  the  subject  of  Presumptive  Evidence,  to 
which  the  following  section  will  be  appropriated,  it  may  be  proper 
to  pay  attention  to  a  few  points  applicable  to  the  law  of  evidence 
in  criminal  prosecutions  generally. 

There  is  no  difference  as.  to  the  rules  of  evidence  between 
criminal  and  civil  cases.  What  may  be  received  in  the  one  case 
may  be  received  in  the  other,  and  what  is  rejected  in  the  one 
ought  to  be  rejected  in  the  other,  (a)  A  fact  must  be  established 
by  the  same  evidence,  whether  it  is  to  be  followed  by  a  criminal 
or  civil  consequence.  (Z>) 

It  has  been  doubted  whether  a  bill  of  exceptions  lies  in  any 
criminal  case.  (<?)  In  one  case  Lord  Hardwicke  mentioned  it  as 
a  point  not  settled ;  and  said  that  a  bill  of  exceptions  had  never 
been  determined  to  lie  in  mere  criminal  proceedings,  though  he  had 
known  it  allowed  in  informations  in  the  Court  of  Exchequer,  (d) 
And  it  seems  now  to  be  settled  that  a  bill  of  exceptions  does  not 
lie  in  any  criminal  case,  (e)  If  the  judge  who  presided  at  the  trial 
was  of  opinion  that  there  was  a  doubt  whether  he  might  not  have 
admitted  some  evidence  or  witness  improperly,  or  whether  the 
facts  proved  constituted  the  crime  charged,  he  might  formerly,  in 
his  discretion,  forbear  to  pass  sentence,  or  respite  the  judgment, 
until  the  opinion  of  the  fifteen  judges  were  obtained  upon  a  case 
reserved.  (/)  And  now  by  the  11  &  12  Viet.  c.  78  (g\  when 

tions  which  had  been  tendered  to  him  on 
the  trial  of  a  capital  felony.  Keg.  v. 
Esdaile,  1  F.  &  F.  213.  Lord  Campbell, 
C.  J.  Reg.  v .  Alleyne,  Dears.  C.  C.  505. 
Arch.  C.  P.  149.  Reg.  v.  Brown,  Arch. 
C.  P.  149. 

(/)  The  proper  course  to  raise  objec- 
tions to  the  insufficiency  of  the  indictment 
is  by  demurrer,  motion  in  arrest  of  judg- 
ment, or  writ  of  error;  and  in  recent 
cases  the  judges  seem  strongly  disposed 
not  to  allow  cases  to  be  reserved  on  such 
objections.  Reg.  v.  Purchase,  C.  &  M. 
617.  Reg.  v.  Overton,  ibid.  655. 

(g)  See  the  Appendix  of  Statutes,  viii. 


(a)  By  Abbott,  J.,  in  Hex  v.  Watson, 
2  Stark.  R.  155. 

(6)  Lord  Melville's  case,  29  How.  St. 
Tr.  763. 

(c)  SirH.  Vane's  case,  1  Lev.  68.  S.C. 
Kel.  15.  1  Sid.  85.  Hawk.  P.  C.  b.  2, 
c.  40,  s.  210.  Rex  r.  Lord  Paget  and 
others,  1  Leon.  5.  Rex  v.  Nutt,  1  Bar- 
nardist.  307.  2  Phil.  Ev.  465. 

(rf)  Rex  v.  Inhabitants  of  Preston, 
Cas.  temp.  Hardw.  249. 

(e)  Reg.  v.  Rice,  2  Cox,  C.  C.  118, 
where  Sugden,  Lord  Chancellor  of  Ire- 
land, refused  to  grant  an  order  com- 
manding Ball,  J.,  to  sign  a  bill  of  excep- 


CHAP,  i.]  Of  Evidence.  213 

any  person  is  convicted  of  any  treason,  felony,  or  misdemeanor, 

before  any  court  of  oyer  and  terminer  or  gaol  delivery  or  court  of 

quarter  sessions,  the   judge  or  commissioner  or  justices  of  the 

peace  before  whom  the  case  is  tried,  may,  in  his  or  their  discre- 

tion, reserve  any  question  of  law,  which  has  arisen  on  the  trial  for 

the  consideration  of  the  court  constituted  by  that  Act,  and  forbear 

to  pass  sentence,  or  respite  the  judgment  until  such  question  is 

decided.  (A)  If  the  case  were  clearly  made  out  by  proper  evidence 

in  such  a  way  as  to  leave  no  doubt  of  the  guilt  of  the  prisoner  in 

the  mind  of  any  reasonable  man,  such  a  conviction  ought  not  to 

be  set  aside  because  some  other  evidence  was  given  which  ought      [726] 

not  to  have  been  received  ;  (i)  but  if  the  case  without  such  im- 

proper evidence  were  not  so  clearly  made  out,  and  the  improper 

evidence  might  be  supposed  to  have  had  an  effect  on  the  minds  of 

the  jury,  it  would  be  otherwise,  (j  )     But  as  it  seems  now  to  be 

settled  that  where  evidence,  objected  to  on  the  trial  of  a  cause, 

is  received  by  the  judge,  and  is  afterwards  thought  by  the  court 

to  be  inadmissible,  the  losing  party  has  a  right  to  a  new  trial,  on 

the  ground  that  it  is  impossible  for  the  court  to  say  what  effect 

such  evidence  may  have  produced  on  the  jury,  (A)  it  may  well  be 

doubted  whether,  if  the  judges  were  of  opinion  that  any  evidence 

had  been  improperly  admitted  or  rejected  in  a  criminal  case,  the 

conviction  would  be  supported. 

Where  the  defendant  has  been  convicted  on  an  indictment  New  trial. 
either  for  felony,  (7)  or  for  a  misdemeanor,  a  new  trial  may  be 
granted,  at  the  instance  of  the  defendant,  where  the  justice  of  the 
case  requires  it  ;  (m)  though  inferior  jurisdictions  cannot  grant  a 
new  trial  upon  the  merits,  but  only  for  an  irregularity,  (rc)  Where 
several  defendants  are  tried  at  the  same  time  for  a  misdemeanor, 
and  some  are  acquitted  and  others  convicted,  the  court  may 
grant  a  new  trial  as  to  those  convicted,  if  they  think  the  convic-  * 
tion  improper.  (0)  And  it  is  a  rule  that  where  there  is  only  one 
defendant,  he  must  be  present  in  court  when  a  motion  is  made  for 
a  new  trial,  although  he  has  been  sentenced  to  transportation 
under  the  11  Geo.  4  and  1  Will.  4,  c.  70,  s.  9,  by  the  judge  who 
tried  him  at  the  assizes,  (p)  And  where  several  defendants  are 
convicted  upon  an  indictment  for  a  misdemeanor,  all  must  be 
present  in  court  when  a  motion  is  made  for  a  new  trial  on  behalf 
of  any  of  them,  unless  a  special  ground  be  laid  for  dispensing  with 
their  attendance.  (^)  But  where,  a  defendant  has  been  found 


(A)  See  the  rules  issued  by  the  judges  (m)  Rex  v.    Mawbey,  6    T.  R.    638. 

as    to    such   cases  reserved   in    1    Den.  Tidd,  942,  943.      As  to  the  grounds  on 

C.  C.  ix.  which  the  application  may  be  made,  see 

(i)  But  see  the  more  correct  account  1  Chit.  Cr.  L.  654.     Reg.  v.  Whitehouse, 

of  Rex  v.  Tinkler,  on  which  Rex  v.  Ball,  Dears.  C.  C.  1. 

infra,  is  reported  to  have  been  rested,  in  (n)  See  the  cases  collected  on  this  point 

1  Den.   C.   C.  iv.,  and  Lord  Denman's  in  note  (  6)  to  Rex  v.  Inhabitants  of  Ox- 

notes,  ibid.  ford,  13  East,  416. 

(/)  Rex  v.  Ball,  R.  &  R.  132.     Rex  v.  (o)  Rex  v.  Mawbey,  6  T.  R.  619.  Reg. 

Oldroyd,  ibid.  88;  but  see  Rex  v.  Harling,  v.  Gompertz,  9  Q.  B.  824.    But  in  con- 

R.  &  M.  C.  C.  R.  39.  spiracy,  if  several  are  convicted,  the  new 

(A)  Crease    v.  Barrett,  5  Tyrw.  458.  trial  must  be   as  to  all,  though  only  one 

Wright  v.  Doe  d.  Tatham,  7  A.  &  E.  313.  shows  himself  to  be  entitled  to  it. 

De  Rutzen  v.  Farr,  4  A.  &  E.  53,  and  (p)  Reg.  v.  Caudwell,  17  Q.  B.  503. 

Bessey  v.  Windham,  6  Q.  B.  173.  Howard  v.  Reg.  11  Law  T.  629. 

(/)  Reg.    v.  Scaife,  17   Q.  B.    238.     2  (?)  Rex  v.  Teal,   11  East,  307.     Rex 

Den.  C.  C.  281.  «'.  Askew,  3  M.  &  S.  9. 
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After  an 
acquittal. 


guilty  of  an  offence,  e.  g.  a  nuisance,  for  which  he  is  not  liable  to 
personal  punishment,  but  only  to  a  fine,  it  is  not  necessary  that  he 
should  be  present  in  court  when  a  motion  is  made  for  a  new 
trial.  M  Whenever  it  is  necessary  for  a  defendant  to  be  present, 
if  he  be  already  in  custody  he  must  obtain  a  habeas  corpus  to 
bring  him  into  court,  (s)  The  presence  of  the  defendant  is 
not  necessary  on  the  argument  of  a  special  verdict,  as  the  pre- 
sumption of  innocence  may  be  supposed  to  continue,  (t)  As  a 
general  rule,  no  new  trial  can  be  had  where  the  defendant  is 
acquitted,  although  the  acquittal  was  founded  on  the  'misdirection 
of  the  judge ;  (?*)  or  where  a  verdict  is  found  for  a'  defendant  on  a 
plea  of  autrefois  acquit,  although  that  raises  a  collateral  issue, 
which  may  have  been  found  in  favour  of  the  defendant  on  in- 
sufficient evidence,  (v)  But  where  the  proceeding  is  in  substance 
merely  to  try  a  civil  right,  a  new  trial  may  be  granted  after  an 
acquittal ;  (w)  and  therefore  a  new  trial  may  be  granted  where  the 
question  is  as  to  the  liability  to  repair  a  highway,  (#)  but  not 
where  the  charge  is  a  wrongful  obstruction  of  a  highway.  (//) 
When  it  is  intended  to  move  for  a  new  trial  in  any  criminal  case, 
either  the  motion  should  be  made  within  the  first  four  days  of 
term,  or  during  those  days  an  intimation  must  be  given  to  the 
court  that  counsel  is  prepared  to  make  that  motion,  (z) 


Presumptive 
or  circumstan- 
tial evidence. 

[727] 
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< 

Of  Presumptive  Evidence. 

WHEN  a  fact  itself  cannot  be  proved,  that  which  comes  nearest  to 
the  proof  of  the  fact  is  the  proof  of  the  circumstances  that  neces- 
sarily or  usually  attend  such  facts,  and  are  called  presumptions, 
not  proofs,  for  they  stand  instead  of  the  proofs  till  the  contrary  be 
proved.  («)  In  criminal  cases,  from  the  secret  manner  in  which 


(r)  Beg.  v.  Parkinson,  2  Den.  C.  C. 
459. 

(s)  Eex  v.  Spragg,  2  Burr.  E.  930. 

(f)  Note  to  Kex  v.  Spragg. 

(M)  Kex  v.  Cohen,  1  Stark.  N.  P.  C, 
516.  Kex  v.  Sutton,  5  B.  &  Ad.  52. 

(u)  Kex  v.  Lea,  2  M.  C.  C.  K.  9,  S.  C. 
7  C.  &  P.  836. 

(w)  Keg.  v.  Chorley,  12  Q.  B.  515. 
Reg.  v.  Kussell,  3  E.  &  B.  942.  Keg.  v. 
Leigh,  10  A.  &  E.  398. 

(a:)  Reg.  v.  Chorley,  supra. 

(y)  Reg.  v.  Kussell,  supra.  Reg.  v. 
Johnson,  2  E.  &  E.  613. 

(z)  Reg.  v.  Newman,  1  E.  &  B.  268. 

(a)  Gilb.  Ev.  142.  As  if  a  man  be 
found]  suddenly  dead  in  a  room,  and 
another  be  found  running  out  in  haste 
with  a  bloody  sword ;  this  is  a  violent 
presumption  that  he  is  the  murderer  :  for 
the  blood,  the  weapon,  and  the  hasty 
flight,  are  all  the  necessary  concomitants 
to  such  horrid  facts ;  and  the  next  proof 
to  the  sight  of  the  fact  itself,  is  the  proof 
of  those  circumstances  that  do  necessarily 
attend  such  fact.  Ibid.  Unless  the  wound 


was  in  such  a  part  of  the  body  that  the 
deceased  could  not  have  inflicted  it  him- 
self, and  it  was  shown  that  no  other  per- 
son had  been  in  the  room,  it  is  conceived 
that  such  a  presumption  ought  not  to  be 
considered  as  conclusive.  In  Ashford  v. 
Thornton,  1  B.  &  Aid.  428,  where  the  sub- 
ject of  presumption  in  cases  of  murder  was 
much  discussed,  Abbott,  J.,  said,  '  A  case 
might  be  put  where  a  person  should  come 
up  and  find  another  lying  wounded  with  a 
dagger  in  his  body,  and  should  draw  it 
out,  or  should,  in  assisting  the  wounded 
man,  wrench  the  knife  out  of  the  mur- 
derer's hand;  then  if  the  murderer  es- 
caped, leaving  him  with  the  body,  ac- 
cording to  this  law  [Bracton]  he  would 
be  considered  guilty  of  the  murder,  and 
be  immediately  hanged  without  trial.' 
And,  '  in  the  history  of  the  law,  several 
presumptions  which  were  at  one  time 
deemed  conclusive  by  the  courts,  have,  by 
the  opinions  of  later  judges,  acting  upon 
more  enlarged  principles,  become  con- 
clusive only  in  the  absence  of  proof  to 
the  contrary,  or  have  been  treated*  as 
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guilty  actions  are  generally  perpetrated,  it  is  seldom  possible  to 
give  direct  evidence  of  the  commission  of  the  offence  charged,  i.  e. 
to  produce  a  witness  who  saw  the  act  committed ;  and,  therefore, 
recourse  must  necessarily  be  had  to  presumptive  (or,  as  it  is  often 
called,  circumstantial)  evidence,  i.  e.  the  direct  evidence  of  cir- 
cumstances, from  which  the  commission  of  the  act  may  be  pre- 
sumed by  the  jury.  (&) 

Where  an  indictment  for  murder  was  supported  entirely  by 
circumstantial  evidence,  and  there  was  no  fact  which,  taken 
alone,  amounted  to  a  presumption  of  guilt;  Alderson,  B.,  told  the 
jury  that  before  they  could  find  the  prisoner  guilty,  they  must  be 
satisfied  ( not  only  that  those  circumstances  were  consistent  with 
his  having  committed  the  act,  but  they  must  also  be  satisfied  that 
the  facts  were  such  as  to  be  inconsistent  with  any  other  rational 
conclusion  than  that  the  prisoner  was  the  guilty  person  ; '  and  he 
then  pointed  out  to  them  the  proneness  of  the  human  mind  to 
look  for,  and  often  slightly  to  distort  the  facts,  in  order  to  es- 
tablish such  a  proposition,  forgetting  that  a  single  circumstance, 
which  is  inconsistent  with  such  a  conclusion,  is  of  more  im- 
portance than  all  the  rest,  inasmuch  as  it  destroys  the  hypothesis 
of  guilt,  (c) 

There  is  no  difference  between  civil  and  criminal  cases,  with 
reference  to  the  modes  of  proof  by  direct  or  circumstantial  evi- 
dence, except  that  in  the  former,  where  civil  rights  are  ascer- 
tained, a  less  degree  of  probability  may  be  safely  adopted  as 
a  ground  of  judgment,  than  in  the  latter,  which  affect  life  and 
liberty,  (d) 

One  of  the  most  usual  presumptions  in  criminal  prosecutions 
occurs  in  cases  of  larceny,  where  upon  proof  of  the  felony  having 
been  committed,  and  of  the  property  stolen  having  been  shortly 
afterwards  found  in  the  possession  of  the  prisoner,  it  is  presumed 
that  he  actually  stole  it,  unless  he  prove  how  he  came  by  it.  (e) 


wholly  within  the  discretion  of  juries.' 
1  Phil.  Ev.  441.    C.  S.  G. 

(5)  Presumptions  are  often  divided 
into  three  sorts, — violent,  probable,  and 
light.  Co.  Lit.  6  b.  3  Black.  Com.  371. 
But  such  a  classification  seems  altogether 
'useless,  and  the  distinction  to  amount  to 
nothing  more  than  that  in  one  case  the 
presumptive  evidence  may  be  very  strong, 
in  another  less  so,  and  in  another  very 
weak.  See  1  Stark.  Ev.  838,  et  seq. 

(c)  Hodge's  case,  2   Lew.   227.      See 
the  very  able  observations  on  this  subject. 
1  Stark.  Ev.  841,  et  seq.,  859,  et  seq. 

(d)  1  Phil.  Ev.  166,  7th  edit.    Perhaps 
strong  circumstantial  evidence  in  cases  of 
crimes,  committed  for  the  most  part  in 
secret,  is  the  most  satisfactory  of  any  from 
whence  to  draw  the  conclusion  of  guilt: 
for  men  may  be  seduced  to  perjury  by 
many  base  motives,  to  which  the  secret 
nature  of   the  offence    may    sometimes 
afford  a  temptation;  but  it  can  scarcely 
happen  that  many  circumstances,  espe- 
cially if  they  be  such  over  which  the 
accuser  could  have  no  control,  forming 
altogether  the    links    of   a   transaction, 
should  all  unfortunately  concur  to  fix  the 


presumption  of  guilt  on  an  individual, 
and  yet  such  a  conclusion  be  erroneous. 
1  East,  P.  C.  c.  5,  s.  9,  p.  223. 

(e)  Where  two  prisoners  were  indicted 
for  stealing  two  horses,  and  the  case 
against  them  consisted  entirely  of  evi- 
dence to  show  that  both  the  horses  were 
found  soon  after  the  robbery,  in  the  joint 
possession  of  the  prisoners,  and  it  ap- 
peared that  the  horses  had  been  stolen  on 
different  days,  and  at  different  places, 
Littledale,  J.,  compelled  the  prosecutor 
to  elect  on  which  of  the  two  stealings 
he  would  proceed;  and  his  lordship  ob- 
served that  the  possession  of  stolen  pro- 
perty soon  after  a  robbery  is  not  in  itself 
a  felony,  though  it  raises  a  presumption 
that  the  possessor  is  the  thief;  it  refers  to 
the  original  taking,  with  all  its  circum- 
stances. Eex  v.  Smith,  Ey.  &  Mood. 
N.  P.  C.  295.  Where  the  only  evidence 
against  the  prisoner  was  that  three  sheets 
were  found  upon  his  bed  in  his  house 
three  calendar  months  after  they  had  been 
stolen,  and  it  was  urged  that  this  was  too 
long  a  time  after  the  larceny  to  call  on 
the  prisoner  to  give  any  account  how  he 
had  become  possessed  of  them;  and  Rex 


What  circum- 
stantial evi- 
dence is  suffi- 
cient to  war- 
rant a  convic- 
tion. 


Instances  of 
presumptions. 
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So  also  on  an  indictment  for  the  crime  of  arson,  proof  that 
property,  which  was  taken  out  of  the  house  at  the  time  of  the 
firing,  was  afterwards  found  secreted  in  the  possession  of  the 
prisoner,  raises  a  presumption  that  the  prisoner  was  present,  and 
concerned  in  the  arson,  (f)  So  also  proof  that  clothes,  weapons, 
or  implements,  which  are  shown  to  have  been  previously  in  the 
possession  of  the  prisoner,  were  found  at  or  near  to  the  spot  where 
a  felony  was  committed,  is  frequently  adduced  in  order  to  raise  a 
presumption  that  the  prisoner  was  present  at  the  time  when  the 
felony  was  committed,  (g)  The  buying  goods  at  an  under  value  is 
said  to  be  presumptive  evidence  that  the  buyer  knew  they  were 
stolen.  (Ji)  Upon  an  indictment  for  perjury,  in  falsely  taking  the 
freeholder's  oath  at  the  election  of  a  knight  of  the  shire,  in  the 
name  of  J.  W.,  it  appearing  by  competent  evidence  that  the 
freeholder's  oath  was  administered  to  a  person  who  polled  on  the 
second  day  of  the  election,  by  the  name  of  J.  W.,  and  who  swore 
to  his  freehold  and  place  of  abode ;  and  that  there  was  no  such 
person,  and  that  the  defendant  voted  on  the  second  day,  and  was 
no  freeholder,  and  some  time  afterwards  boasted  that  he  had  done 
the  trick,  and  was  not  paid  enough  for  the  job,  and  was  afraid  he 
should  be  pulled  for  his  bad  vote  ;  and  it  not  appearing  that 
more  than  one  false  vote  was  given  on  the  second  day's  poll, 
or  that  the  defendant  voted  in  his  own  name,  or  in  any  other 
than  the  name  of  J.  W.,  it  was  held  that  there  was  sufficient 
evidence  for  the  jury  to  presume  that  the  defendant  voted  in  the 
name  of  J.  W.,  and  consequently  to  find  him  guilty  of  the  charge 
as  alleged  in  the  indictment,  (z) 


v.  Adams,  ante,  vol.  2,  p.  338,  was  relied 
upon;  Wightman,  J.,  held  that  the  case 
must  go  to  the  jury,  as  it  seemed  to  him 
that  it  was  impossible  to  lay  down  any  de- 
finite rule  as  to  the  precise  time,  which  was 
too  great  to  call  upon  the  prisoner  to  give 
an  account  of  the  possession,  and  that  in 
this  case  there  was  some  evidence,  although 
very  sliyht,  for  the  jury  to  consider.^  The 
prisoner  was  acquitted.  Keg.  v.  Hewlett, 
Salop  Spr.  Ass.  1843,  MS.  C.  S.  G.  See 
vol.  2,  p.  337,  et  seq.,  and  Reg.  v.  Knight, 
X/.  &  C.  378,  and  Keg.  v.  Langmead,  L. 
&  C.  427,  in  the  Addenda  to  vol.  2.  Mr. 
Starkie  observes  that  '  the  recent  pos- 
session of  stolen  goods  is  recognised  by 
the  law  as  affording  a  presumption  of 
guilt,  and  therefore,  in  one  sense,  is  a 
presumption  of  law,  but  it  is  still  in  effect 
a  mere  natural  presumption;  for  although 
the  circumstance  may  weigh  greatly 
with  the  jury,  it  is  to  operate  solely  by  its 
natural  force,  for  a  jury  are  not  to  convict 
unless  they  be  actually  convinced  in  their 
consciences  of  the  truth  of  the  fact. 
Such  a  presumption  is,  therefore,  essen- 
tially different  from  the  legal  presumptions 
in  fact  where  a  jury  are  to  infer  that  a 
bond  has  or  has  not  been  satisfied,  as  a 
few  days  or  even  hours,  more  or  less,  have 
elapsed,  when  the  twenty  years  are  ex- 
piring.' 2  Stark.  Evid.  684. 

(/)  Rex  v.  Rickman,  2  East,  P.  C.  1035. 

(c/)  In    Reg.  v.   Stonyer    and    others, 


Stafford  Spr.  Ass.  1843,  cor.  Wightm.m, 
J.,  on  an  indictment  for  burglary  in  the 
house  of  Keeling,  evidence  was  given  of 
the  finding  of  a  crowbar  in  the  house  of 
one  Bladon,  which  was  near  Kceling's, 
and  was  broken  into  the  same  night,  it 
being  proved  that  the  crowbar  had  been 
previously  seen  in  the  possession  of  the 
prisoners,  and  a  chest  of  drawers  in 
Kecling's  house  having  been  broken  open 
by  such  an  instrument.  Such  is  the  in- 
ference of  guilt  drawn  from  the  discovery 
of  a  broken  knife  in  the  pocket  of  the 
prisoner,  the  other  part  of  the  blade  being 
found  sticking  in  the  window  of  a  house, 
which  by  means  of  such  an  instrument 
had  been  burglariously  entered.  1  Stark. 
Ev.  844.  Greenl.  Ev.  49. 

(A)  Ante,  vol.  2,  p.  567. 

(0  Rex  v.  Price,  6  East,  323.  The 
following  is  an  example  of  a  case  of  cir- 
cumstantial evidence  too  weak  for  con- 
viction. Two  women  were  indicted  for 
colouring  a  shilling  and  sixpence,  and  a 
man  (Isaacs)  as  counselling  them,  &c. 
The  evidence  against  him  was,  that  he 
visited  them  once  or  twice  a  week;  that 
the  rattling  of  copper  money  was  heard 
whilst  he  was  with  them;  that  once  he 
was  counting  something  just  after  he 
came  out ;  that  on  going  to  the  room  just 
after  the  apprehension,  he  resisted  being 
stopped,  and  jumped  over  a  wall  to  escape ; 
and  that  there  were  then  found  upon  him 
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Ordinarily  all  instruments  are  written  at  the  time  they  bear  Date  of  in- 
date,  and  therefore  the  date  of  any  instrument  is  presumptive  struments. 
evidence  that  it  was  made  at  the  time,  of  that  date.  (j)     The  date, 
therefore,  of  a  bill  of  exchange  is  prima  facie  evidence  that  it  was 
drawn  at  that  date.  (A) 

Ordinarily  also  a  bill  of  exchange  is  accepted  shortly,  within  a  Acceptance  of 
few   days,   after  it  is  drawn.     The  date  of  the  bill,  therefore,  a  b 
though  not  evidence  of  the  very  date  of  the  acceptance,  is  reason- 
able evidence  of  the  acceptance  having  taken  place  within  a  short 
time  after  that  day,  regard  being  had  to  the  distance  the  bill 
would  have  to  travel  from  the  one  party  to  the  other.  (/) 

A  very  common  presumption  is  made  by  a  jury  in  favour  of  a  From  good 
defendant  from  the  goodness  of  his  character ;   which  subject,  character, 
together  with  the  presumption  as  to  the  intent  of  a  prisoner,  or 
his  guilty  knowledge  respecting  the  act  which  is  the  subject  of 
the  indictment,  raised  upon  the  proof  of  prior  acts  unconnected 
with  it,  will  be  considered  in  a  subsequent  chapter,  where  the 
rule  as  to  evidence  being  confined  to  the  points  in  issue  is  dis- 
cussed, (m) 

Most  important  presumptions  are  derivable  from  the  conduct  of  Conduct, 
the  parties,  as  well  in  civil  as  in  criminal  proceedings.  If  circum- 
stances induce  a  strong  suspicion  of  guilt,  and  where  the  accused 
might,  if  he  were  innocent,  explain  those  circumstances  con- 
sistently with  his  own  innocence,  and  yet  does  not  offer  such 
explanation,  a  strong  natural  presumption  arises  that  he  is  guilty. 
And  in  general,  where  a  party  has  the  means  of  rebutting  and 
explaining  the  evidence  adduced  against  him,  if  it  does  not  tend  to 
the  truth,  the  omission  to  do  so  furnishes  a  forcible  inference 
against  him.  (n) 

Presumptions  from  a  man's  conduct  operate  in  the  nature  of 
admissions ;  for,  as  against  himself,  it  is  to  be  presumed  that  a 
man's  actions  and  representations  correspond  with  the  truth.  (0) 
And  admissions  may  be  presumed,  not  only  from  the  declarations 
or  acts  of  a  party  accused,  but  even  from  his  acquiescence  or 
silence.  (j») 

Where  a  person  is  proved  to  have  suppressed  any  species  of  Suppression  of 
evidence,  or  to  have  defaced  or  destroyed  any  written  instrument,  evidence' 
a  presumption  will  arise  that,  if  the  truth  had  appeared,  it  would 
have  been  against  his  interest,  and  that  his  conduct  is  attributable 
to  his  knowledge  of  this  circumstance.  (</) 

a  bad  three-shilling   piece,  five  bad  shil-  Thornton,  Holt,   242.      Koster  v.  Reed, 

lings,  and  live  bad  sixpences.      Upon  a  6  B.  &  C.  19.     So  where  a  letter,  fully 

case  reserved,  the  judges  thought  the  evi-  and  particularly  directed  to  a  person  at 

dence  too  slight  to  convict  him.     Rex  v.  his  usual  place  of  residence,  is  proved  to 

Isaacs,  MS.  Bayley,  J.,  ante,  vol.  1,  p.  102.  have  been  put  into  the  post-office,  this  is 

See   also  ante,  vol.  1,  p.  303,  as  to  pre-  equivalent  to  proof  of  delivery  to  the 

suming  consent  of  parents  to  a  minor's  hands  of  that  person  ;  because  it  is  a  safe 

marriage,  on  a  prosecution  for  bigamy.  and  reasonable  presumption  that  it  reaches 

(j)  Roberts  v.  Bethell,  12  C.  B.  778.  its   destination.      Per  Lord   Tenterden, 

(i)  Ibid.;    except   in   case  of   a  bill,  Walter  v.  Haynes,  1  R.  &  M.  N.  P.  C. 

which  constitutes  a  petitioning  creditor's  149. 

debt  in  bankruptcy.    As  to  the  date  of         (n)  2  Stark.  Evid.  688.  1  Stark.  Evid. 

letters,  see  vol.  1,  p.  320,  note  (p).  862. 

(0  Per  Maule,  J.,  ibid.  (o)  Ibid. 

(m)  See  also  as  to  the  presumption  that          (/>)  2  Stark.  Evid.  1 7,  2 1 . 
a   ship  never  heard   of   has   foundered.          (</)  1  Phil.  Evid.  447,  citing  Harwood 

Green  v.  Brown,  2  Str.  1199.     Twemlow  v.  Goodright,  Cowp.  87.  1  Stark.  Evid, 

v.   Oswin,  2  Campb.  85.    Houstman  v.  847. 
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So  the  fabrication  of  evidence  is  calculated  to  raise  a  presump- 
tion against  the  party  who  has  recourse  to  such  a  practice,  not 
less  than  when  evidence  has  been  suppressed  or  withheld,  (r) 
Legal  experience,  however,  has  shown  that  false  evidence  has 
sometimes  been  resorted  to  for  proving  facts  that  are  true,  (s) 

Other  presumptions  are  founded  on  the  experienced  continuance 
or  permanency,  of  longer  or  shorter  duration,  in  human  affairs. 
When,  therefore,  the  existence  of  a  person,  a  personal  relation,  or 
state  of  things,  is  once  established  by  proof,  the  law  presumes 
that  the  person,  relation,  or  state  of  things  continues  to  exist  as 
before,  till  the  contrary  is  shown,  or  till  a  different  presumption 
is  raised  from  the  nature  of  the  subject  in  question.  Thus, 
where  the  issue  is  upon  the  life  or  death  of  a  person,  once  shown 
to  have  been  living,  the  burden  of  proof  lies  upon  the  party  who 
asserts  the  death,  (f)  But  after  the  lapse  of  seven  years,  without 
intelligence  concerning  the  person,  the  presumption  of  life  ceases, 
and  the  burden  of  proof  is  devolved  on  the  other  party,  (u)  But 
there  is  no  legal  presumption  as  to  the  time  of  the  death  within 
the  seven  years,  and  the  fact  of  the  party  having  been  alive  or 
dead  at  any  particular  period  during  the  seven  years  must  be 
proved  by  the  party  relying  on  it.  (v)  In  one  case,  where  the 
presumption  of  life  conflicted  with  that  of  innocence,  the  court 
seem  to  have  considered  that  the  presumption  of  law  was,  that  the 
party  was  not  alive,  when  the  consequence  of  his  being  so  was 
that  another  person  had  committed  a  criminal  act.  (w)  But  in  a 
subsequent  case,  the  court  held  that  there  was  no  rigid  presump- 
tion of  law  on  such  questions  of  fact  without  reference  to  the 
accompanying  circumstances ;  such,  for  instance,  as  the  age  or 
health  of  the  party ;  and  that  the  proper  question  in  such  cases 
was  what  inference  might  fairly  be  drawn  from  the  evidence.  (#) 

On  the  same  ground,  a  partnership  or  other  similar  relation, 


(r)  1  Stark.  Ev.  847. 

(s)  1  Phil.  Ev.  448.  Referring  to  3  In- 
stitute, 232,  where  a  case  is  mentioned  of 
an  uncle,  who  was  hanged  for  the  murder 
of  his  niece,  and  who  produced  on  the 
trial  a  child  as  like  unto  her,  both  in  per- 
son and  years,  as  he  could  find,  but  which 
upon  examination  was  found  not  to  be 
the  true  child;  and  it  afterwards  appeared 
that  the  niece  had  run  away,  and  was 
alive.  And  also  the  Douglas  Peerage 
case,  Appendix  to  Evans'  Pothier.  *  The 
fabrication  of  evidence  does  not,  how- 
ever, furnish  of  itself  any  presumption 
of  law  against  the  innocence  of  the  party, 
but  is  a  matter  to  be  dealt  with  by  the 
jury.  Innocent  persons,  under  the  in- 
fluence of  terror  from  the  danger  of  their 
situation,  have  been  sometimes  led  to  the 
simulation  of  exculpatory  facts.'  Greenl. 
Ev.  43. 

(0  Greenl.  Ev.  46,  47,  citing  Throg- 
morton  v.  Walton,  2  Roll.  R.  461.  Wil- 
son r.  Hodges,  2  East  R.  312.  Battin  v. 
Bigelow,  1  Pet.  C.  C.  R.  452.  See  3 
Stark.  Ev.  937. 

(M)  Greenl.  Ev.  47,  citing  Hope  well  v. 
De  Pinna,  2  Campb.  113.  See  1  Phil. 
Ev.  449.  Doe  d.  George  v.  Jesson,  6  East 
R.  80.  Doe  d.  Lloyd  v.  Deakin,  4  B.  & 


Aid.  433.  Watson  v.  King,  1  Stark.  R. 
121.  It  has  been  held  in  America  not  to 
be  necessary  that  the  party  be  proved  to 
be  absent  from  the  United  States ;  it  is 
sufficient  if  it  appears  that  he  has  been 
absent  for  seven  years  from  the  particular 
State  of  his  residence,  without  having  been 
heard  from.  Greenl.  Ev.  47,  note  5, 
citing  Newman  v.  Jenkins,  10  Pick.  515. 
Innis  v.  Campbell,  1|  Rawle,  373.  Spurr 
v.  Trimble,  1  A.  K.  Marsh,  278.  Wam- 
bough  v.  Skenk,  1  Penningt.  167.  Woods 
v.  Woods,  2  Buy.  476.  1  New  York  Rev. 
Stat.  749,  s.  6. 

(t>)  Doe  d.  Knight  v.  Nepean,  5  B.  & 
Ad.  86.  2  M.  &  W.  894. 

(w)  Rex  v.  Twyning,  2  B.  &  Aid.  386, 
post,  p.  221,  note  (<?). 

(ar)  Rex  v.  Harborne,  2  A.  &  E.  540, 
ante,  vol.  1,  p.  320.  Upon  an  issue  of 
the  life  or  death  of  a  party,  the  jury  may 
find  the  fact  of  death  from  the  lapse  of  a 
shorter  period  than  seven  years,  if  other 
circumstances  concur:  as  if  the  party 
sailed  on  a  voyage,  which  should  long 
since  have  been  accomplished,  and  the 
vessel  has  not  been  heard  of.  Greenl. 
Ev.  47,  referring  to  In  re  Button,  1  Curt. 
595. 
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once  shown  to  exist,  is  presumed  to  continue  till  it  is  proved  to 
have  been  dissolved,  (y)  So  where  an  indictment  alleged  that  the  Attorney. 
defendant  made  his  warrant  of  attorney  directed  to  A.  and  B., 
( then  and  still  being  attornies  of  the  King's  Bench,'  it  was  held 
that  as  the  defendant,  by  executing  the  warrant,  admitted  them 
to  be  attornies  at  that  time,  it  must  be  presumed  that  they  con- 
tinued to  be  so  at  the  time  when  the  indictment  was  found,  (z) 

So  a  party  once  elected  to  an  office  must  be  presumed  to  Officers, 
continue  in  it  until  the  contrary  be  shown.  Thus  a  return  made 
to  the  stamp-office  by  a  banking  copartnership  in  March  1841, 
stating  a  person  to  be  a  public  officer  of  the  company,  being  proof 
that  he  was  an  officer  at  that  time,  the  presumption  is  that  he 
continued  such  officer  until  November  1842.  («)  But  if  the  office 
had  been  an  annual  office,  it  would  have  been  otherwise,  (b) 

So  where  a  building  is  shown  to  have  been  properly  registered  Registration, 
for  the  celebration  of  marriages,  the  presumption  is  that  it  con- 
tinued to  be  registered,  (c) 

So  where  a  thing  is  proved  to  have  been  in  a  particular  state  at      [731] 
one  time,  it  is  presumed  to  have  been  in  that  state  at  a  former  Presumption 
time,  unless  there  be  evidence  that  at  some  previous  time  it  was  a.s  to  Prcvious 
in  a  different  state,  (d)     Where,  therefore,  in  order  to  prove  cer- 
tain assessments  of  land-tax,  the  signatures  of  certain  persons  to 
them  were  proved,  and  it  was  shown  that  those  persons  had  acted 
as  commissioners  after  the  date  of  the  signatures,  but  there  was  no 
evidence   of  their  having  so  acted  before,  it  was  held  that  the 
acting  as  commissioners  within  a  reasonable  time  after  the  date  of 
the  signatures  was  evidence  that  they  were  commissioners  at  that 
time ;  for  the  inference  might  be  carried  upwards  as  well  as  down- 
wards. (0) 

The  opinions  also  of  individuals  once  entertained  and  expressed,  Opinions  and 
and  the  state  of  mind,  once  proved  to  exist,  are  presumed  to  remain  state  of  mind- 
unchanged  till  the  contrary  appears.     Thus  all  the  members  of  a 
Christian  community  being  presumed  to  entertain  the  common 
faith,  no  man  is  supposed  to  disbelieve  the  existence  and  moral 
government  of  God  till  it  is  shown  from  his  own  declarations.  In 
like  manner,  every  man  is  presumed  to  be  of  sane  mind  till  the 
contrary  is  shown ;  but  if  derangement  or  imbecility  be  proved  or 
admitted  at  any  particular  period,  it  is  presumed  to  continue  till 
disproved.  (/) 

Besides  the  presumptions  which  a  jury  may  make  from  circum-  Presumptions 
stantial  evidence,  there  are  also  presumptions  of  law.     Thus,  on  of  law- 
every  charge  of  murder,  the  fact  of  killing  being  first  proved,  the 
law  presumes  it  to  have  been  founded  on  malice  till  the  contrary 

(y)  Greenl.  Ev.  48.  2  Stark,  Ev.  688.  dence  to  the  contrary. 
Alderson  v.  Clay,  1  Stark.  R.  405.  (e)  Doe    dem    Hopley    v.   Young,   8 

(z)  Rex  v.  Cooke,  7  C.  &  P.  559,  Pat-  Q.  B.  63.    Where  a  demise  in  ejectment 

teson,  J.  was  laid  on  the  2nd  of  May,  it  was  held 

(a)  Stewards.  Dunn,  12  M.  &  W.  655.  that  the  jury  might  presume  from  the 

(6)  Per  Parke,B.,  ibid,  evidence  of  there  being  no  sufficient  dis- 

(c)  Reg.  v.  Manwaring,  D.  &  B.  132.  tress  on  the  premises  some  time  in  May, 

(d)  Rex  v.  Burdett,  4  B.  &  Aid.  124,  that  there  was  none  in  May  before  the 
per  Best,  J.    In  this  case  a  letter  was  2nd,  nor  on  the  6th  of  June,  when  the 
delivered  to  a  person,  unsealed,  in  Mid-  declaration  was  served.      Doe,  lessee  of 
dlesex,  and  it  was  held  that  it  must  be  Srn^lt  v.  Fuchau,  15  East  R.  286. 
presumed  that  it  was  sent  in  that  state         (/)  Greenl.  Ev.  48.   Attorney-general 
from  Leicestershire,  there  being  no  evi-  v.  Parnther,  3  Bro.  Ch.  C.  443. 
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appear ;  and  therefore  all  circumstances  alleged  by  way  of  justifi- 
cation, excuse,  or  alleviation,  must  be  proved  by  the  prisoner, 
unless  they  arise  out  of  the  evidence  produced  against  him.  (</) 

Indeed,  it  is  a  universal  principle,  as  Lord  Ellenborough  ob- 
served in  the  case  of  Rex  v.  JDixon,  (h)  that  when  a  man  is 
charged  with  doing  an  act,  of  which  the  probable  consequences 
may  be  highly  injurious,  the  intention  is  an  inference  of  law 
resulting  from  the  doing  the  act.  In  the  case  of  Rex  v.  Shep- 
pardy  (z)  uttering  a  forged  stock  receipt  to  a  person  who  employed 
the  prisoner  to  buy  stock  to  that  amount,  and  advanced  the 
money,  was  held  sufficient  evidence  of  an  intent  to  defraud  that 
person ;  and  it  was  further  held,  that  the  oath  of  the  person  to 
whom  the  receipt  was  uttered,  that  he  believed  the  prisoner  had 
no  such  intent,  would  not  repel  the  presumption  of  an  intention 
to  defraud.  So  where  the  prisoner  was  indicted  (under  the  re- 
pealed statute,  43  Oreo.  3,  c.  58)  for  setting  fire  to  a  mill,  with 
intent  to  injure  the  occupiers  thereof,  it  was  held,  that  an  injury 
to  the  mill  being  the  necessary  consequence  of  setting  fire  to  it, 
the  intent  to  injure  might  be  inferred ;  for  a  man  must  be  sup- 
posed to  intend  the  necessary  consequence  of  his  own  act.  (j)  So 
in  prosecutions  for  forgery,  a  jury  ought  to  infer  an  intent  to 
defraud  the  person  who  would  have  to  pay  the  instrument  if  it 
were  genuine,  although,  from  the  manner  of  executing  the  for- 
gery, or  from  that  person's  ordinary  caution,  it  would  not  be  likely 
to  impose  on  him,  and  although  the  object  was  general  to  defraud 
whoever  might  take  the  instrument,  and  the  intention  of  de- 
frauding in  particular  the  person  who  would  have  to  pay  the 
instrument,  if  genuine,  did  not  enter  into  the  prisoner's  contem- 
plation. (&) 

In  the  case  of  Hex  v.  Fuller  and  another,  (Z)  the  twelve  judges 
were  of  opinion,  that  the  having  in  possession  a  large  quantity  of 
counterfeit  coin  unaccounted  for,  and  that  without  any  circum- 
stance to  induce  a  belief  that  the  defendants  were  the  makers,  was 
evidence  of  having  procured  it  with  intent  to  utter  it.  (m) 

It  seems  to  be  a  presumption  not  admitting  of  proof  to  the  con- 
trary, that  a  person  under  the  age  of  fourteen  is  unable  to  commit 
the  crime  of  rape;  (ft)  and  also  that  an  infant  under  the  age  of 
seven  cannot  be  guilty  of  felony ;  (o)  and  it  is  a  primd  facie  pre- 
sumption of  law  that  a  person  under  the  age  of  fourteen  is  not 
guilty  of  a  felonious  intention,  until  evidence  be  produced  to 
show  that  he  is  doli  capax ;  for  then  it  is  said,  malitia  supplet 
cetatem.  (/?) 

In  general,  however,  a  presumption  of  law  arises  in  favour  of 


(0)  Fost.  255.  1  East,  P.  C.  c.  5,  s.  106, 
p.  340. 

(A)  3  M.  &  S.  15.  See  also  ante, 
vol.  2,  p.  774,  1019. 

(0  K.  &  K.  169.     Ante,  vol.  2,  p.  775. 

(;')  Rex  v.  Farrington,  B.  &  It.  207. 
Ante,  vol.2,  p.  1045. 

(£)  Bex  v.  Mazagora,  B.  &  B.  291. 
Ante,  vol.  2,  p.  787.  See  also  Beg.  v. 
Hill,  2  M.  C.  C.  B.  30,  ante,  vol.  2, 
p.  779. 

(/)  B.  &  B.  308.     Ante,  vol.  1,  p.  86. 


(m)  See  further  as  to  the  primary  in- 
tention, including  the  collateral  one  im- 
puted in  the  indictment,  and  the  necessary 
proof  of  the  particular  intent  laid.  Ante, 
vol.  1,  p.  990,  et  seq.  2  Stark.  Ev.  573. 

(n)  1  Hale,  P.  C.  630.  Bex  v.  Groom- 
bridge,  7  C.  &  P.  582.  Bex  v.  Elder- 
shaw,  3  C.  &  P.  396,  ante,  vol.  1,  p.  8. 

(o)  1  Hale,  P.  C.  27,  ante,  vol.  1,  p.  7. 

(/>)  1  Phil.  Evid.  443,  citing  Bex  v. 
Owen,  4  C.  &  P.  236. 
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innocence  until  the  contrary  is  proved ;  ( q)  and  it  arises  not  only 
in  matters  essentially  criminal,  but  in  every  instance  the  rule  is, 
that  illegality  is  never  to  be  presumed,  but  that  the  presumption 
always  is,  that  a  party  complies  with  the  law.  (r)  So  it  is  a  legal 
maxim,  that  (  omnia  pr&sumuntur  esse  rite  et  solemniter  acta  donee 
probetur  in  contrarium ; '  (s)  and,  therefore,  it  is  a  general  pre- 
sumption of  law,  that  a  person  acting  in  a  public  capacity,  as  a 
peace  officer,  justice  of  the  peace,  constable,  &c.,  is  duly  au- 
thorised to  do  so ;  (f)  and  that  even  in  a  case  of  murder,  (u)  And 
this  rule  of  evidence  runs  through  all  offices  from  that  of  a  judge 
to  that  of  a  vestry  clerk,  (v) 

Evidence  that  a  party  has  acted  as  an  officer  at  a  particular 
time  raises  a  presumption  not  only  that  he  continued  to  be  such 
officer  after  that  time,  but  that  he  was  such  officer  at  a  reason- 
able time  previously,  (w) 

The  general  rule  applicable  to  the  doctrine  of  presumption  is, 
that  we  are  to  presume  that  which  reasonably  accounts  for  the 
existing  state  of  things.  (#)  Thus  the  relations  of  landlord  and 
tenant,  of  partnership,  and  of  marriage,  are  frequently  presumed 
from  the  conduct  of  the  parties  being  consistent  with  that  state  of 
things,  and  more  consistent  with  that  state  than  any  other,  (y) 

It  may  be  proper  here  to  mention  the  two  well-known  cautions 
of  Lord  Hale  respecting  presumptive  evidence,  viz.  1.  That  a 
person  should  never  be  convicted  for  stealing  the  goods  cujusdam 


Omnia  esse 
rite  acta. 


Office  pre- 
sumed to 
continue. 


What  reason- 
ably accounts 
for  a  state  of 
things  is  to  be 
presumed. 


Caution  of 
Lord  Hale  as 
to  presump- 
tions. 


(q)  Rex  v.  Twyning,  2  B.  &  A.  386, 
in  which  case,  a  woman  having  married 
again  within  the  space  of  twelve  months 
after  her  husband  had  left  the  country, 
the  presumption  that  she  was  innocent  of 
bigamy  was  held  to  preponderate  over 
the  usual  presumption  of  the  continuance 
of  life.  But  see  Rex  v.  Harborne,  ante, 
p.  218,  note  (#). 

(r)  Sissons  v.  Dixon,  5  B.  &  C.  758. 
See  also  Bennett  v.  Clough,  1  B.  &  A. 
461,  which  was  an  action  against  a  carrier 
for  losing  a  parcel,  containing  some  bank 
notes,  stamps,  and  a  letter.  For  the  de- 
fendant it  was  said,  that  the  42  Geo.  3, 
c.  81,  s.  5,  made  it  illegal  to  send  a  letter 
in  a  parcel,  and  that  the  plaintiff  there- 
fore could  not  recover.  But  there  is  a 
proviso  in  that  section,  that  it  shall  not 
extend  to  any  letter  concerning  goods, 
sent  by  a  common  carrier  of  goods,  to  be 
delivered  with  the  goods  to  which  it  re- 
lates; and  the  court  held,  that  as  illegality 
is  never  presumed,  the  defendant  should 
have  given  primd  facie  evidence  that  the 
letter  did  not  concern  the  stamps  with 
which  it  was  sent.  See  also  Rodwell  v. 
Redge,  1  C.  &  P.  220. 

(s)  As  that  a  marriage  was  lawfully 
celebrated.  See  Reg.  v.  Manwaring,  D. 
&  B.  132,  ante,  vol.  1,  p.  307. 

(£)  Rex  v.  Verelst,  3  Campb.  432. 
Gordon's  case,  1  Leach,  515.  S.  C.  1 
East,  P.  C.  pp.312,  315. 

(M)  By  Buller,  J.,  in  Berryman  v. 
Wise,  4  T.  R.  366.  See  also  Rex  v.  Rees, 
6  C.  &  P.  606.  Rex  v.  Borrett,  6  C.  & 
P.  124.  Butler  v.  Ford,  3  Tyrw.  677;  1 
C.  M.  &  R.  662.  Reg.  v.  Murphy,  8  C.  P. 


297. 

(y)  Per  Patteson,  J.,  in  Marshall  v. 
Lamb,  5  Q.  B.  115.  See  Doe  dem 
Bowley  v.  Barnes,  8  Q.  B.  1037,  where, 
acting  as  churchwardens  and  overseers 
at  the  time  of  a  demise  in  an  ejectment, 
was  held  sufficient.  Wolton  v.  Gavin,  16 
Q.  B.  48 ;  where  a  soldier  had  been  en- 
listed more  than  three  weeks,  and  had 
been  employed  to  enlist  recruits,  and  had 
done  so,  and  it  was  held  that  it  might  be 
presumed  that  he  had  been  attested.  In 
this  case  Erie,  J.,  mentioned  an  anony- 
mous case  where,  in  support  of  a  mar- 
riage, the  only  proof  that  the  party  who 
performed  the  ceremony  was  a  priest,  was 
the  fact  that  he  performed  it;  and  this  was 
held  enough.  See  also  Plumer  v.  Brisco, 
11  Q.  B.  46.  Bunbury  v.  Matthews,  1  C. 
&  K.  380. 

(w)  Doe  dem  Hopley  v.  Young,  ante, 
p.  219.  Steward  v.  Dunn,  12  M.  &  W. 
655,  ante,  p.  219. 

O)  Per  Bay  ley,  J.,  Rex  v.  St.  Mary- 
lebone,  4  D.  &  R.  475. 

(y)  Per  Erie,  J.,  Reg.  v.  Ford  ing- 
bridge,  E.  B.  &  E.  678,  where  a  witness 
proved  that  more  than  sixty  years  before 
he  lived  with  the  same  master  as  the 
pauper,  and  believed  him  to  be  an  ap- 
prentice, and  that  he  was  instructed  by  a 
journeyman,  and  lodged  and  boarded  in 
the  house,  with  two  others,  who  were  in- 
structed in  the  art  of  a  tailor,  and,  after 
proof  of  due  search  for  the  indentures 
without  success,  it  was  held  that  this 
state  of  things  could  only  be  accounted 
for  by  the  existence  of  an  indenture  of 
apprenticeship. 
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iy  because  he  cannot  give  an  account  of  how  he  came  by  them, 
unless  there  be  due  proof  made  that  a  felony  was  committed  of 
these  goods.  2.  That  a  person  should  never  be  convicted  of 
murder  or  manslaughter,  unless  the  fact  were  proved  to  be  done, 
or  at  least  the  body  found  dead,  (z) 


[733] 

General  rule 
that  best  pos* 
sible  evidence 
must  be  pro- 
duced. 


What  is  pri- 
mary evi- 
dence. 

Contents  of 
will. 

Execution,  of 
will  proved  by 
one  of  three 
witnesses. 


SEC.  II. 
The  best  possible  Evidence  must  be  produced. 

IT  is  a  general  rule  that  you  must  give  the  best  evidence  that  the 
nature  of  the  thing  is  capable  of :  (a)  the  true  meaning  of  which 
rule  is  not  that  in  every  matter  there  must  be  all  that  force  and 
attestation  that  by  any  possibility  might  have  been  gathered  to 
prove  it,  and  that  nothing  under  the  highest  assurance  possible 
shall  be  given  in  evidence,  but  that  no  such  evidence  shall  be 
brought  that  ex  naturd  rei  supposes  still  greater  evidence  behind 
in  the  party's  possession  or  power ;  for  such  evidence  is  altogether 
insufficient,  and  proves  nothing,  as  it  carries  a  presumption  with 
it  contrary  to  the  intention  for  which  it  is  produced.  For  if  the 
other  greater  evidence  did  not  make  against  the  party,  why  did 
he  not  produce  it  to  the  court  ?  As  if  a  man  offer  a  copy  of  a 
deed  or  will  where  he  ought  to  produce  the  original,  this  carries 
a  presumption  with  it,  that  there  is  something  more  in  the  deed 
or  will  that  makes  against  the  party,  or  else  he  would  have  pro- 
duced it ;  and,  therefore,  the  proof  of  a  copy  in  this  case  is  not 
evidence :  (b)  but  if  he  prove  the  original  deed  or  will  in  the 
hands  of  the  adverse  party,  or  to  be  destroyed  without  his  default, 
a  copy  will  be  admitted,  because  then  such  copy  is  the  best  evi- 
dence :  the  presumption  of  greater  evidence  behind  in  the  party's 
possession  being  overturned  by  positive  proof,  (c) 

Hence  it  appears  that  evidence  of  an  inferior  quality,  or,  as  it 
is  called,  secondary  evidence,  cannot  be  received  until  it  be  shown 
that  no  evidence  of  a  superior  quality,  or,  as  it  is  termed,  primary 
evidence,  can  be  produced.  It  becomes  necessary,  therefore,  to 
consider,  1st,  What  is  primary  evidence.  2ndly,  What  is  a  suffi- 
cient ground  for  the  admission  of  secondary  evidence.  3rdly, 
What  is  good  secondary  evidence. 

1.  What  is  primary  evidence.  It  has  already  appeared  that  it 
is  the  quality  and  not  the  quantity  which  the  rule  requiring  the 
best  possible  evidence  regards.  Thus,  if  a  will  of  lands  is  to  be 
proved,  the  primary  proof  of  the  contents  is  the  will  itself;  and 
neither  an  exemplification  under  the  great  seal,  nor  the  probate 
in  the  spiritual  court,  will  be  admissible :  (d)  but  one  of  the  three 
subscribing  witnesses  will  be  sufficient,  without  calling  the  others 
to  prove  the  execution,  if  he  can  speak  to  all  the  requisites  of 
attestation,  and  the  jury  believe  him.  (e)  So  if  there  are  several 


(z)  2  Hale,  P.  C.  290. 

(a)  Bull.  N.  P.  293. 

(6)  Ibid.     Gilb.  Ev.  13. 

(c)  Bull.  N.  P.  293. 

(/)  Bull.  N.  P.  246.    But  the  probate 

is  the  best  evidence  as  to  personality. 


(e)  Bull.  N.  P.  264.  So  the  execu- 
tion of  a  will  has  been  held  to  be  proved 
by  evidence  of  the  testimony  of  one  of  • 
the  subscribing  witnesses,  who  was  dead, 
given  on  a  trial  between  the  same  parties, 
although  another  attesting  witness  was 
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subscribing  witnesses  to  a  deed,  and  all  are  proved  to  be  dead, 
proof  of  the  signature  of  one  will  be  sufficient ;  for  the  proof  is, 
as  far  as  it  goes,  complete,  and  not  inferior  in  its  kind  to  any  that 
can  be  produced.  (/)   So  for  the  purpose  of  proving  handwriting,      r734i 
where  it  happens  to  be  a  case  where  there  would  be  no  objection  Primary  evi- 
to  the  competency  of  the  writer  himself,  it  is  not  necessary  to  call  denc.e  of  hand- 
him:  it  is  sufficient  to  prove  it  by  the  evidence  of  some   one  wntm£* 
acquainted  with   the  general  character  of  his  writing,  who,  on 
inspection,  can  say  he  believes  it  to  be  the  handwriting  of  the 
party.    Thus,  where  the  signature  of  a  magistrate  to  a  deposition 
is  to  be  proved,  it  is  usually  done  by  a  witness  acquainted  with 
the  general  character  of  his  writing,  without  calling  the  magis- 
trate  himself.      The  evidence   of  such   a  witness  is   not  in  its 
nature  inferior  or  secondary;  and  though  it  may  generally  be 
true  that  the  writer  is  best  acquainted  with  his  own  handwriting, 
and,  therefore,  his  evidence  will  in  general  be  thought  the  most 
satisfactory,  yet  his  knowledge  is  acquired  precisely  by  the  same 
means  as  the  knowledge  of  other  persons  who  have  been  in  the 
habit  of  seeing  him  write,  (g)     And  it  seems,  that  on  the  same  Of  disproving 
principle,  the  evidence  of  such  persons  is  as  much  primary  evi-  handwriting, 
dence  to   disprove  his  handwriting  as  to  prove  it.  (h)     On  an 
indictment  for  unlawfully  assembling,  it  was  held,  that  a  paper 
which  had  been  delivered  by  Hunt  to  the  witness  at  a  meeting,  Other  in- 
as  a  copy  of  certain  resolutions  about  to  be  proposed  and  read,  sta,nces  of  . 
and   which    corresponded   with    what    the   witness    heard   read  demle.^  ^ 
from  a  written  paper,  was  admissible  as  evidence  of  those  resolu- 
tions, without  giving  the  defendant  notice  to  produce  the   ori- 
ginal, (i)  And  in  the  same  case,  it  was  decided  that  parol  evidence 
of  inscriptions,  or  devices  on  banners  and  flags  displayed  at  the 
meeting,  was  admissible  without  producing  the  originals,  though  it 
appeared  that  they  had  been  seized  by  the  police  officers,  and 
therefore  might  have  been  produced  on  the  part  of  the  prose- 
cution. (J) 

The  contents  of  a  written  instrument  can  only  be  proved  by  Written  in- 
the  instrument  itself,  unless  it  be  lost,  or  in  the  hands  of  the  other  struments. 
party  :  and  the  declarations  of  the  party  against  whom  it  is  to  be 
proved  were  once  held  inadmissible  for  this  purpose,  unless  the 
non-production  of  the  instrument  were  accounted  for.  (k)     And, 
generally  speaking,  parol  evidence  is  secondary  in  its  nature  to 
written  evidence :  and  where  a  written  instrument  is  required  by 
law,  or  made  by  a  private  compact  to  express  the  intention  of  the . 
parties,  it  possesses  a  force  and  authority  superior  to  any  other 
evidence.  (/)     Thus  when  an  agreement  has  been   reduced  into 
writing,  the  writing  itself  must  be  produced,  (m)     And  although 

present  and  not  called.     Wright  v.  Doe  production  of  the  banner,  I  do  not  know 

d.  Tatham,  1  A.  &  E.  3.     bee  also  Doe  upon  what  reason  the  witness  should  be 

d.  Spilsbuiy  v,  Burdett,  4  A.  &  E.  1.  allowed  to   mention   the  colour  of  the 

(/)  1  Phil.  Ev.  418.  banner,  or  even  to  say  he  saw  the  banner 

(g~)  1  Phil.  Ev.  223,  7th  edit.    Ante,  displayed;  for  the  banner  itself  may  be 

vol.  2,  p.  819.  said  to  be  the  best  possible  evidence  of 

(A)  Ante,  vol.  2,  p.  818.  its  existence  and  of  its  colour.' 
(i)  Hex    v.   Hunt,  3  B.   &   A.  566.          (£)  Bloxam  v.  Elsie,  1  R.  &  M.  N.  P.  C. 

Ante,  vol.  1,  p.  404.  187,    Abbott,    C.    J.     But    see    post, 

(j)  Ibid.    Abbott,  C.  J.,  said,  '  If  we  p.  244. 

were  to  hold  that  what  was  inscribed  on          (/)  1  Stark.  Ev.  504. 

a  banner  could  not  be  proved  without  the          (nt)  Brewer  v.  Palmer,  3  Esp.  213,  cor. 
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a  day-book  be  the  best  evidence  to  prove  any  matter  entered  in 
it,  yet  it  is  not  necessary  to  produce  it  to  prove  that  no  entry  of  a 
fact  was  made  in  it.  (n)  But,  in  many  instances,  the  mere  ex- 
istence of  written  evidence  will  not  exclude  independent  parol 
evidence  to  prove  the  same  fact.  Thus,  where  upon  letting  pre- 
mises to  a  tenant,  a  memorandum  of  agreement  was  drawn  up, 
the  terms  of  which  were  read  over  and  assented  to  by  him,  and 
it  was  then  agreed  that  he  should  on  a  future  day  bring  a  surety, 
and  sign  the  agreement,  it  was  held  that  the  existence  of  this 
memorandum  did  not  preclude  parol  evidence  of  the  terms  of  the 
letting.  (0)  So  where  a  verbal  contract  is  made  for  the  sale  of 
goods,  and  it  is  put  into  writing  afterwards  by  the  vendor's  agent, 
for  the  purpose  of  assisting  his  recollection,  but  not  signed  by  the 
vendor,  the  terms  of  the  contract  may  be  given  in  evidence  on 
the  part  of  the  vendor,  without  producing  the  writing,  (p)  Where 
a  party  paying  money  has  taken  a  receipt,  the  circumstance  of 
a  payment  having  been  acknowledged  in  writing  does  not  make 
such  writing  exclusively  primary  evidence  of  the  fact ;  but  he 
may  show  the  payment  by  a  person  who  saw  the  money  paid,  or 
by  the  admission  of  the  other  party  to  that  effect,  (q)  If  several 
persons  be  witnesses  of  the  same  tact,  and  one  of  them,  to  assist 
his  memory,  makes  a  memorandum  of  it,  this  circumstance  would 
not  exclude  the  testimony  of  the  other  witnesses,  (r)  So  parol 
evidence  of  what  a  person  said  on  the  hearing  of  an  informa- 
tion for  a  trespass  in  pursuit  of  game,  under  the  1  &  2  Will.  4, 
c.  32,  is  admissible,  although  there  be  a  deposition  which  is  not 
produced,  as  there  is  no  Act  of  Parliament  requiring  the  magis- 
trates to  take  down  the  evidence  in  such  a  case ;  but  it  is  other- 
wise in  the  case  of  felony,  where  the  depositions  must  be  produced, 
because,  by  statute,  magistrates  are  bound  to  take  down  what 
the  witnesses  say.  (s)  So  where  the  defendant  made  a  charge 
against  the  plaintiff  before  a  magistrate,  and  what  he  said  was 
taken  down  by  the  clerk,  but  not  signed  either  by  the  defendant 
or  the  magistrate,  and  the  case  was  subsequently  heard  and  depo- 
sitions taken  ;  Cresswell,  J.,  held  that  parol  evidence  was  admis- 
sible of  what  was  said  on  the  first  examination,  (t)  So  though  an 
entry  of  a  marriage  may  have  been  made  in  the  parish  register 
according  to  the  Marriage  Act,  such  entry  does  not  become  the 
only  primary  evidence  of  the  marriage,  but  it  may  also  be  proved 
by  any  one  who  witnessed  it ;  and,  indeed,  in  all  cases  except 
actions  for  criminal  conversation,  and  indictments  for  bigamy,  by 
reputation,  (u)  Where,  in  order  to  prove  a  demand  for  the 


Lord  Eldon,  C.  J.  Sinclair  v.  Stevenson, 
1  C.  &  P.  582,  cor.  Best,  C.  J. 

(w)  In  Macdonnell  v.  Evans,  11  C.  B. 
930,  Maule,  J.,  said,  'Suppose  a  man  is 
asked  whether  he  made  an  entry  in  his 
day-book,  and  he  says  No,  it  cannot  be 
necessary  to  produce  the  book.' 

(o)  Doc  v.  Cartwright,  3  B.  &  A.  326. 
See  also  Wilson  v,  Bowie,  1  C.  &  P.  8. 

(p)  Dalison  v.  Stark,  4  Esp.  163. 

(9)  Rambert  v.  Cohen,  4  Esp.  213. 
Jacob  v.  Lindsay,  1  East,  R.  460.  And 
if  the  receipt  were  on  unstamped  paper, 
it  may  be  used  by  a  witness,  who  saw  it 


given,  to  refresh  his  memory,  4  Esp.  213. 

(r)  1  Stark.  Ev.  504.  So  in  Layer's 
case  for  high  treason,  Mr.  Stanley,  an 
under-secretary  of  state,  gave  evidence  of 
L.'s  confessions,  upon  his  examination 
before  the  council,  which,  though  taken 
in  writing,  was  not  produced.  12  Vin. 
Abr.  96,  tit.  Evidence,  A.  b.  623,  pi.  7. 

(s)  Robinson  v.  Vaughton,  8  C.  &  P. 
252,  Alderson,  B. 

(0  Jeans  v.  Wheedon,  2  M.  &  Rob. 
486. 

(w)  Morris  v.  Miller,  1  W.  Bl.  632.  It 
may  also  be  observed  that,  in  order  to 
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purpose  of  bringing  an  action  of  trover  for  a  lease,  a  witness  stated 
that  he  had  verbally  required  the  defendant  to  deliver  up  the 
lease,  and  at  the  same  time  served  a  notice  in  writing  on  him  to  the 
same  effect;  LordEllenborough,  C.  J.,  held  that  the  written  notice 
need  not  be  produced  ;  for  the  notices  being  concurrent  and  inde- 
pendent, either  might  be  proved  as  evidence  of  the  conversion,  (v) 

The  above  are  instances  of  modes  of  proof  which,  notwithstand-  Instances  of 
ing  the  existence  of  other  evidence  which  might  be  more  satisfac-  what  is  n°l  *e 
tory,  are  yet  in  their  nature  primary,  and  consequently  available,  evidence"016 
It  may  be  useful  to  mention  also  some  examples  of  what  is  not 
the  best  possible  evidence,  and  therefore  inadmissible.     Upon  an 
indictment  for  having  set  fire  to  a  house,  with  intent  to  defraud      [736J 
an  insurance  company,  the  policy  is  the  best  evidence  to  prove  Insurance, 
that  the  house  was  insured,  and  an  entry  to  that  effect  in  the 
books  of  the  insurance  office  is  but  secondary  evidence,  (w}     To 
prove  the  oaths  required  by  the  Toleration  Act,  parol  evidence 
was  held  secondary,  and  inadmissible  ;  because  they  were  matters  Matters  of 
of  record  in  the  court  where  they  were  sworn.  (#)     Courts  of  record, 
record  speak  by  means  of  their  records  only;  and,  therefore,  the  Acts  of  a 
acts  of  a  court  can  be  proved  in  no  other  manner.     Thus,  parol  court- 
evidence  is  inadmissible  to  show  the  day  on  which  a  trial  at  nisi 
prius  took  place ;  for  it  should  be  proved  by  the  production  of  the 
nisi  prius  record,  (y)     But  this  position  may  well  be  doubted,  for 
the  assizes  and  sittings  at  nisi  prius  often  continue  more  than  a  day, 
and  though  the  record  might  simply  name  the  first  day,  yet  a 
court  for  the  purpose  of  doing  substantial  justice  would  allow  it 
to  be  proved  that  a  trial  in  fact  took  place  on  a  different  day. 
Where,  therefore,  a  commission  day  was  on  the  19th  of  March, 
and  an  assignment  of  goods  was  made  by  a  prisoner  on  the  20th, 
and  he  was  convicted  of  felony  on  the  22nd,  it  was  held  that  it 
might  be  proved  that  in  fact  the  conviction  took  place  on  the  22nd, 
although  the  record  stated  the  assizes  to  have  been  holden  on  the 
1 9th.  (z)     If  it  be  necessary  to  prove  that  a  trial  took  place,  as  in 
the  case  of  a  prosecution  for  perjury  committed  on  the  trial  of  a 
cause  at  nisi  prius,  that  cannot  be  done  by  parol  evidence,  but  the 
record  should  be  produced,  or  at  least  the  postea.  (a)     And  even 
where  the  transactions  of  courts,  which  are  not  technically  speak- 
ing of  record,  are  to  be  proved,  if  such  courts  preserve  written 
memorials  of  their  proceedings,  those  memorials  are   the   only 
authentic  means  of  proof  which  the  law  recognises.  (#)     On  an  Commence- 
indictment  on  the  8  &  9  Will.  3,  c.  26  (for  high  treason  by  having  ment  of  pro- 
a  mint  die  in  possession),  it  was  incumbent  on  the  prosecutor  to 

make  the  production  of  the  writing  ne-  formerly  the  policy  could  not  be  received 

cessary,  it  must  appear  to  relate  to  the  in  evidence  for  want  of  a  proper  stamp, 

matter  in  question.    Thus  where  parol  the  indictment  could  not  be  supported, 

evidence  is  offered  to  prove  a  tenancy,  it  Rex  v.  Gilson,  R.  &  R.  138,  ante,  vol.  2, 

is  not  a  valid  objection,  that  there  is  some  p.  1053. 

written  agreement  relative  to  the  holding,  (a:)  Rex  v.   Hube,  Peake,  N.  P.  C. 

unless  it  should  also  appear  that  it  was  132.     Ante,  vol.  1,  p.  419. 

made  between  the  parties  as  landlord  and  (y}  Thomas  v.  Ansley,  6  Esp.  80,  by 

tenant,  and  that  it  continues  in  force  to  Lord    Ellenborough.     Rex  v.   Page,    6 

the  very  time  to  which  the  parol  evidence  Esp.  83,  by  Lord  Kenyon.     Tidd.  Prac. 

applies.     Doe   v.  Morris,  12   East,  237.  869.    But  see  Rex  v.  Coppard,  ante,  p. 

Doe  v.  Pearson,  12  East,  239  n.  41. 

(v)  Smith  v.  Young,  1  Campb.  439.  (2)  Whitaker  v.  Wisbey,  12  C.  B.  44. 

(w)  Rex  v.  Doran,  1  Esp.  127,  ante,  (a)  Ante,p.  95. 

vol.  2,  p.  1053.    And,  therefore,  where  (6)  3  Stark.  Ev.  786. 
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show  that  the  prosecution  was  commenced  within  three  months, 
and  parol  evidence  that  the  prisoner  was  apprehended  for  trea- 
son respecting  the  coin  within  three  months  (the  offence  appear- 
ing  to   have   been   committed   above   three   months   before  the 
indictment   preferred),   was   held  by  the   twelve  judges   to   be 
insufficient,  the  warrant  to  apprehend  or  to  commit  not  being 
produced,  (c)     Parol  evidence  is  not  admissible  of  the  declaration 
of  a  prisoner  before  a  magistrate,  where  the  examination  has, 
conformably  to  the  statute,  been  taken  in  writing,  (d)  ^  In  the 
case  of  Williams  v.  The  East  India  Company,  (e)  the  question  was, 
whether  the  agent  of  the  defendants,  who  were  the  freighters  of 
the  plaintiff's  ship,  had  apprised  the  plaintiff"  or  his  officers  of  the 
inflammable  and  dangerous  nature  of  a  quantity  of  roghan  which 
had  been  stored  in  the   ship,  and  which  ultimately  occasioned 
its  destruction.     It  was  the  duty  of  the  conductor  of  military 
stores  to  convey  goods  on  board  the  ship,  and  of  the  chief  mate  to 
receive  them ;  the  chief  mate  was  dead,  and  no  evidence  was  given 
of  what  had  passed  between  him  and  the  conductor  of  the  stores ; 
but  the  captain  and  second  mate  proved  that  no  communication 
had  been  made  to  them.     Upon  this  evidence,  the  plaintiff  who, 
it  was  held,  was  bound  to  prove  the  negative,  was  nonsuited  by 
Lord  Ellenborough,  C.  J.,  on  the  ground  that  the  best  evidence 
possible  of  the  want  of  notice  had  not  been  produced,  viz.  the 
evidence   of  the   conductor   of  stores.      The   court    afterwards 
affirmed  the  nonsuit ;  and  Lord  Ellenborough,  in  delivering  their 
opinion,  said,  e  The  best  evidence  should  have  been  given  of  which 
the  nature  of  the  case  was  capable.     The  best  evidence  was  to 
have  been  had  by  calling,  in  the  first  instance,  upon  the  persons 
immediately  and  officially  employed  in  the  delivering,  and  in  the 
receiving  of  the  goods  on  board,  who  appear  in  this  case  to  have 
been  the  first  mate  on  the  one  side,  and  the  military  conductor, 
the  defendant's  officer,  on  the  other ;  and  though  the  one  of  these 
persons,  the  mate,  was  dead,  that  did  not  warrant  the  plaintiff 
in  resorting  to   an  inferior  and  secondary  species  of  testimony 
(namely,  the  presumption  and  inference  arising  from  a  non-com- 
munication to  the  other  persons  on  board),  as  long  as  the  military 
conductor,  the  other  living  witness,  immediately  and  primarily 
concerned  in  the  transaction   of  shipping  the  goods   on   board 
could  be  resorted  to ;  and  no  impossibility  of  resorting  to  this  evi- 
dence, the  proper  and  primary  evidence  on  the  subject,  is  suggested 
to  exist  in  this  case.'    In  a  case  on  an  indictment  on  the  42  Geo.  3, 
c.  107,  s.  1,  which  made  it  felony  to  course  a  deer  in  an  ^enclosed 
ground,  without  the  consent  of  the  owner  of  the  deer;  Lawrence,  J., 
thought  it  necessary  to  call  the  owner  of  the  deer,  for  the  purpose 
of  disproving  his  consent,  and  the  owner  not  being  called,  the 
jury  were  directed  to  find  a  verdict  of  acquittal,  (f)     But  this 
decision  has  been   overruled  by  subsequent   authorities  of  the 
greatest  weight:  and  the  rule  may  now  be  considered  settled 
that,  in  cases  where  it  is  necessary  to  prove  the  non-consent  of  the 
owner  of  the  property  which  is  the  subject  of  the  charge  in  the 
indictment,  the  testimony  of  the  owner  himself  is  not  exclusively 
primary  evidence  of  the  non-consent;  but  it  maybe  inferred  from 


(c)  Hex  v.   Phillips,    R.   &  R.   369. 
See  vol.  1,  p.  645. 

(d)  Jacobs'  case,  1  Leach,  309. 


(e)  3  East,  R.  192. 

(/)  Rex  v.  Rogers,  2  Campb.  654. 
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the  conduct  of  the  prisoner,  and  the  circumstances  under  which 
the  act  was  done.     Where  the  prisoners  were  indicted  on  the 
6  Geo.  3,  c.  36,  for  lopping  and  topping  an  ash  timber-tree,  '  with- 
out the  consent  of  the  owner,'  the  owner,  Sir  J.  Aubrey,  had  died 
before  the  trial.     The  offence  was  committed  at  eleven  o'clock  at 
night,  on  the  18th  of  February.     Sir  J.  Aubrey  died  on  the  1st 
of  March  following,  having  given  orders  for  apprehending  the 
prisoners  on  suspicion.     The  land  steward  was  called  to  prove, 
that  he  himself  never  gave  any  consent,  and  from  all  he  had  heard 
his  master  say,  he  believed  that  he  never  did.     Bayley,  J.,  told 
the  jury  that  they  must  be  perfectly  satisfied  that  the  prisoners  had 
not  obtained  the  consent  of  the  owner  of  the  tree,  namely,  Sir  J. 
Aubrey,  that  they  might  lop  and  top  it ;  and  left  it  to  them  to  say, 
whether  they  thought  there  was  reasonable  evidence  to  show  that 
in  fact  he  had  not  given  any  such  permission.     His  lordship  ad- 
verted to  the  time  of  night  when  the  offence  was  committed,  and 
to  the  circumstance  of  the  prisoners'  running  away  when  detected, 
as  evidence  to  show  that  the  consent  required  had  not  in  fact  been 
given,  (g)     And  in  three  cases,  reserved  at  once  for  the  opinion 
of  the  twelve  judges,  it  was  held  that,  though  there  must  be  some 
evidence  to  negative  the  owner's  consent,  his  non-consent  might 
be  inferred  from  the  circumstances,  or  proved  by  his  agents. 
The  first  of  the  three  cases  was  Rex  v.  Allen.,  an  indictment  for 
killing  a  fallow  deer  in  the  park  of  the  forest  of  Waltham,  without      [733] 
the  consent  of  the  owner,  the  King ;  the  spcond,  Rex  v.  Argent, 
for  entering  a  yard  adjoining  and  belonging  to  the  dwelling-house 
of  J.  Greenwood,  a  Quaker,  and  taking  fish  out  of  a  pond  there 
without  the  consent  of  the  owner ;  and  the  third,  Rex  v.  Chamber- 
lain, for  taking  fish  in  Claremont  Park,  belonging  to  Prince 
Leopold,  without  his  consent.    The  offence  in  each  case  was  com- 
mitted under  circumstances  which  the  learned  judge,  who  tried  it, 
thought  quite  sufficient  to  warrant  the  jury  in  finding  the  non- 
consent  of  the  owner,  admitting  the  onus  of  proving  such  non- 
consent  to  lie  on  the  prosecutor;  but  in  consequence  of  the  de- 
cision in  Rex  v.  Rogers,  above  mentioned,  further  evidence  was 
gone  into,  by  calling  the  persons  engaged  in  the  management  of 
the  property,  but  not  the  owners.    The  judges  held  the  conviction 
in  each  of  the  cases  right.  (Ji) 

2ndly.  What  is  a  sufficient  ground  for  the  admission  of  secondary  2.  What  is 
evidence.     If  the  primary  evidence  be  lost  or  destroyed,  or  it  sufficicnt 
cannot  be  produced,  or  if  it  be  in  the  hands  of  the  adverse  party,  admission  of 
then  upon  proof  of  the  loss  or  destruction,  or  that  it  cannot  be  secondary 
produced  in  the  former  cases,  or  of  the  fact  of  its  being  in  such  eYldence- 
possession,  and  of  reasonable  notice  to  produce  it  at  the  trial 
having  been  given  to  the  other  party,  in  the  latter  case,  secondary 
evidence  is  admissible,  (z)     Where  secondary  evidence  is  offered, 

(g}  Rex  v.  Hazy,  2  C.  &  P.  458.  party,  without  any  default,  has  it  in  his 

(A)  R.  &  M.  C.  C.  R.  154.  power  to  produce  ;  for  then  the  presump- 

(i)  Besides  these  two  instances  of  the  tion  of  a  fraudulent  suppression  of  the 

loss   or  destruction  of  the  primary  evi-  better  evidence,  which  is  the  foundation 

dence,  and  its  being  in  the  hands  of  the  of  the  rule,  must  cease.     Thus,  if  an  at- 

ad verse  party,  it  should  seem  that  se-  testing  witness  to  a  written  instrument 

condary   evidence    is  admissible  in  all  after  his  attestation  became  incompetent 

cases   where   it    is   apparent   that   such  from  interest,  proof  of  his  handwriting 

secondary  evidence  is  the  best,  which  the  was     admissible.      Godfrey    v.    Norris, 
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in  consequence  of  the  loss  of  the  primary  evidence,  in  order  to 
establish  such  loss,  it  must  be  proved  that  diligent  search  has 
been  made  in  those  quarters  from  which  the  primary  evidence  was 
likely  to  be  procured.     The  evidence  of  a  document  being  lost 
may  vary  much,  according  to  the  nature  of  the  paper  itself,  the 
custody  it  is  in,  and  all  the  surrounding  circumstances.     A  paper 
of  considerable  importance,  which  is  not  likely  to  be  permitted  to 
perish,  may  call  for  a  much  more  minute  and  accurate  search  than 
that  which  may  be  considered  as  waste  paper,  which  nobody  would 
take  care  of.  (j)     In  the  case  of  Kensington  v.  Inglis  (k)  it  was 
incumbent  on  the  plaintiff  to  prove  the  loss  of  a  license  to  trade ; 
and  a  witness,  who  had  been  secretary  to  the  governor  of  a  colony, 
said  it  was  his  practice  to  destroy  or   put  aside  such   licenses 
among  the  waste  papers  of  his  office,  as  not  being  of  further  use, 
and  he   supposed   he   had   disposed   of  the    license  in   question 
(which,  after  having  been  granted  by  the  governor,  was  returned 
to  the  witness),  in  the  same  manner  as  other  licenses  for  ships 
whose  voyages  had  been  performed  ;  but  he  was  not  sure  it  was 
destroyed.     He  further  stated,  that  he  had  been  applied  to  for  the 
license,  and  had  searched  for  it ;  but  he  did  not  recollect  whether 
he  found  it  or  not ;  though  he  did  not  think  that  he  had  found  it. 
Lord  Ellenborough,  C.  J.,  in  delivering  the  judgment  of  the 
court, (/)  said,  'We   are  of  opinion,  that  this  evidence  satisfies 
what  the  law  requires  in  respect  of  search  ;  and  establishes  with 
reasonable  certainty  t]ie  fact  of  the  license  being  lost.     It  was  not 
to  be  expected  that  the  witness  should  be  able  to  speak  with  more 
confident  certainty  to  a  fact,  to  which  his  attention  would  not  be 
particularly  drawn  at  the  time,  on  account  of  any  importance 
being  supposed  to  belong  to  it.'     In  the  preceding  case  the  search 
was  neither  recent  nor  made  for  the  purpose  of  the  cause  (m) ;  and  it 
has  since  been  held  that  neither  was  necessary.    Where,  therefore, 
a  search  had  been  made  nearly  three  years  before  the  action  was 
brought,  but  it  did  not  appear  for  what  purpose,  it  was  held 
sufficient,  (n) 

Where  it  became  necessary  to  account  for  the  non-production  of 
a  policy,  and  it  was  proved  that  it  had  been  effected  about  seven 
years  before,  and  having  become  useless  on  account  of  a  second 


1  Str.  34.  So  if  he  became  incompetent 
from  infamy,  Jones  v.  Mason.  2  Stra. 
833.  The  defendant,  in  an  action  of 
trespass  for  breaking  hatches,  offered  in 
evidence  articles  of  agreement,  dated  in 
1745,  between  persons  standing  in  the 
respective  situations  of  the  plaintiff  and 
defendant.  To  produce  this  deed  the 
defendant's  attorney  was  called,  who  said 
he  had  received  it  from  the  son  of  the 
owner  of  the  defendant's  land.  This 
evidence  was  objected  to  as  insufficient: 
then  the  son  of  the  owner  was  called, 
who  said  he  had  received  it  from  his 
father  that  morning  ;  this  being  also  ob- 
jected to,  the  father  was  called;  upon 
which  the  plaintiff  examined  him  upon 
the  voire  dire,  and  objected  that  he  could 
not  be  a  witness,  being  interested;  where- 
upon Holroyd,  J.,  held,  that  as  the  father 
was  objected  to,  the  next  best  evidence 


had  been  given,  and  admitted  the  deed. 
Card  v.  Jeans,  Manning's  Dig.  375.  If 
a  deed  be  in  the  possession  of  a  third 
person,  who  is  not  by  law  compellable  to 
produce  it,  and  he  refuses  to  do  so,  se- 
condary evidence  is  admissible,  for  the 
original  is  then  unattainable  by  the  party 
offering  such  evidence.  Doe  v.  Ross,  7 
M.  &  W.  102,  Newton  v.  Chaplin,  10 
C.  B.;356. 

0' )  Per  Pollock,  C.  B.  Gathercole  v. 
Miall,  15  M.  &  W.  319. 

(£)  8  East,  273. 

(0  8  East,  289. 

(m)  As  the  witness  made  the  search  in 
the  Bahamas,  but  left  them  in  April  1801, 
the  search  must  have  been  before  that 
time;  the  decision  was  in  1807. 

(n)  Fitz  v.  Rabbits,  2  M.  &  Rob.  60, 
Patteson,  J. 
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policy  being  effected,  it  had  probably  been  returned  to  the  plaintiff; 
and  the  clerk  of  the  plaintiff's  attorney  proved  that,  a  few  days 
before  the  trial  of  the  action,  he  had  searched  for  it  in  the  plaintiff's 
house,  not  only  in  every  place  pointed  out  by  the  plaintiff,  but  in 
every  place  which  he  thought  likely  to  contain  a  paper  of  this  de- 
scription ;  it  was  held  that  this  was  sufficient  evidence  to  entitle 
the  plaintiff  to  give  secondary  evidence  of  the  contents  of  the 
policy.  In  this  case,  Abbott,  C.  J.,  observed,  that  where  the 
loss  or  destruction  of  an  instrument  may  almost  be  presumed,  very 
slight  evidence  of  its  loss  or  destruction  will  be  sufficient.  (0)  If 
a  person  proved  that  he  had  searched  for  an  envelope  among  his 
papers,  and  could  not  find  it,  that  would  be  sufficient  So  with  re- 
spect to  an  old  newspaper,  which  had  been  at  a  public  coffee-room ; 
if  the  party  who  kept  the  coffee-room  had  searched  for  it  there, 
where  it  ought  to  be  if  in  existence,  and  where  naturally  he 
would  find  it,  and  said  he  supposed  some  one  had  taken  it  away, 
that  would  be  sufficient,  (p) 

Where  a  duplicate  adjudication  of  bankruptcy  was  left  at  the  Gordon's  case, 
counting-house,  being  the  usual  and  last-known  place  of  business  Documents  in 
of  the  bankrupts,  on  the  21st  of  June,  and  the  place  then  locked 
up  on  behalf  of  the  assignees,  and  the  paper  was  seen  ..there  a 
fortnight  or  three  weeks  afterwards,  and  on  the  26th  of  July 
the  summons  to  appear  was  left  in  the  same  counting-house,  which 
was  unlocked  for  the  purpose,  and  then  locked  up  again,  and 
before  the  trial  the  counting-house  was  searched,  and  neither  of 
these  papers  could  be  found,  and  due  notice  to  produce  them  had 
been  given,  it  was  held  that  the  search  was  sufficient.  The  pre- 
sumption was  either  that  the  bankrupts  had  got  them,  or  that  they 
had  got  into  the  hands  of  some  person  to  whom  they  were  of  no 
importance,  who  had  destroyed  them,  (jq) 

Where  a  tithing-man  went  to  a  house  to  execute  a  warrant,  and  Loss  of  a  war- 
read  the  warrant  under  the  window  of  the  house,  where  the  party  Jantdto  aPPre" 
who  was  to  be  apprehended  under  the  warrant  then  was,  and  an 
affray  then  took  place  between  the  tithing-man  and  the  inhabitants 
of  the  house,  during  which  the  tithing-man  stated  that  he  lost  it ; 
that  he  had  it  in  his  hand  when  he  read  it  under  the  window;  and 
that  he  never  saw  it  afterwards ;  that  he  searched  his  pocket  for  it 
after  he  had  gone  about  a  mile  and  a  half  from  the  house,  and 
could  not  find  it ;  and  that  he  directed  a  boy  to  look  carefully  for 
it,  on  the  road  between  the  house  and  the  place  where  he  first 
missed  it ;  and  the  boy  swore  that  he  had  made  careful  search,  and 
could  not  find  it ;  it  was  held,  on  a  case  reserved,  that  secondary 
evidence  of  the  warrant  was  properly  received,  although  notice 
had  not  been  given  to  the  prisoner  to  produce  it.  (r) 

(o)  Brewster  v.  Sewcll,  3  B.  &  A.  296.  Miall,  15    M.  &  W.    319.     In   Reg.    v. 

See  also  Freeman  v.  Arkell,  2  B.  &  C.  Rastrick,  2  Cox,  C.  C.  39,  Platt,  B.,  held 

494,  where  Bayley,  J.,  expressed  himself  that  a  label  stating  the  amount  of  money 

to   the  same   effect.      And  for  further  in    a    parcel  had  not  been   sufficiently 

examples  of  sufficient  searches,  see  Rex  searched  for,  as  the  search  had  been  only 

v.  North  Bedburn,  Cald.  452.     Rex  v.  made  at  the  owner's  house,  and  not  at  his 

Johnson,  7  East,  65.     Rex  ?,-.  Morton,  shop,  and  he  could  not  say  whether  he 

4   M.   &  S.  48.     Bligh    v.  Wellesley,   2  saw  the  label  last  at  his  shop  or  at  his 

Carr.  &  P.  400.     Rex  v.  East  Farleigh,  house,  though  he  had  taken  the  parcel, 

6  D.  &  R.  147.     Rex  v.  Stourbridge,  8  as  usual,  to  his  house. 

B.  &  C.  96.     Pardoe  v.  Price,  13  M.  &  (9)  Reg.  v.  Gordon,  Dears.  C.  C.  586. 

W.  267.  (r)  Rex  v.  Hood,  R.  &  M.  C.  C.  R. 

(p)  Per    Alderson,  B.,  Gathercole  v.  281. 
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of  loss. 


What  is  not  But  if  it  be  proposed  to  give  secondary  evidence  of  a  written 
sufficient  proof  instrument,  and  such  instrument  is  traced  into  the  possession  of  a 
particular  person,  the  loss  cannot  be  established  without  calling 
him  as  a  witness ;  for  it  will  not  be  enough  to  prove  that  he  was 
applied  to  for  the  instrument,  and  upon  such  application  said  that 
he  could  not  find  the  same,  nor  did  he  know  where  it  was.  Thus, 
where  it  was  proved  that  an  indenture  of  apprenticeship  was  of 
two  parts,  that  one  had  been  destroyed,  and  that  the  other  had 
come  to  the  hands  of  a  Miss  Taylor,  who  when  asked  for  it  said 
she  could  not  find  it ;  but  she  was  not  subpoenaed :  this  was  held 
insufficient  evidence  of  the  loss,  (s)  So  where  an  agreement  for 
renting  a  tenement  had  remained  with  the  landlord,  and  he,  being 
asked  by  a  witness  whether  there  was  any  such  agreement,  said, 
( I  cannot  say  for  a  certainty  ;  I  will  search  ; '  and  told  his  clerk 
to  search,  which  he  and  the  witness  did  amongst  the  papers  of  the 
office,  and  could  find  no  agreement ;  but  the  landlord  was  not 
examined ;  it  was  held  that  enough  did  not  appear  to  show  that 
the  sessions  were  wrong  in  holding  that  the  search  was  insufficient, 
It  might  be  that  the  landlord's  house  was  the  proper  place  of 
deposit,  and  it  had  not  been  searched.  If  there  had  been  proof 
aliunde+that  the  office  was  the  proper  place  of  deposit,  the  search 
would  have  been  sufficient,  though  the  landlord  was  not  exa- 
[740]  mined,  (t)  The  same  principle  applies  with  respect  to  the 


(s)  Eex  v.  Castleton,  6  T.  R.  236. 
See  also  Williams  v.  Younghusbaud,  1 
Stark.  R.  139,  and  Parkins  v.  Cobbett, 
1  C.  &  P.  282.  In  Kex  v.  Denio,  7  B.  & 
C.  620,  the  pauper,  who  had  served  as  an 
apprentice,  proved  that  the  indenture  was 
kept  by  his  master,  and  when  the  ap- 
prenticeship expired,  he  asked  his  master 
for  the  indenture,  who  said  he  had  not 
got  it,  but  that  it  was  with  the  overseer 
of  the  parish  by  which  the  pauper  was 
bound  apprentice,  and  proof  was  given  of 
search  among  the  papers  of  the  parish 
for  the  indenture,  and  that  it  could  not 
be  found;  and  that  all  the  books  and 
papers  about  that  date  were  missing;  and 
it  was  held,  that  as  the  master  was  living, 
and  might  have  been  called. as  a  witness, 
and  his  declarations  were  clearly  not 
admissible  in  evidence,  there  was  not 
sufficient  evidence  to  show  that  a  due 
search  had  been  made  so  as  to  .let  in 
parol  evidence  of  the  indenture.  In 
Rex  v.  Rawden,  2  A.  &  E.  156,  the 
widow  of  an  apprentice  stated  that,  a 
short  time  before  her  husband  died,  she 
asked  him  what  had  become  of  his  inden- 
tures, and  he  said  that  he  had  got  them 
away  from  his  master  after  the  end  of  his 
apprenticeship,  and  had  worn  them,  in 
his  pocket  till  they  were  all  to  pieces ;  and 
it  was  held  that  evidence  of  this  conver- 
sation was  inadmissible,  there  being  no 
further  proof  either  of  the  indenture 
having  been  in  the  possession  of  the 
apprentice,  or  of  other  inquiry  after  it. 
But  where,  in  order  to  establish  a  settle- 
ment by  apprenticeship,  it  was  proved 
that  the  indenture  was  only  of  one  part, 
and  that  upon  application  to  the  pauper, 
who  was  then  ill,  and  died  soon  after- 


wards, to  know  what  had  become  of  it, 
he  declared  that  when  the  indenture  ex- 
pired it  was  given  to  him,  and  he  had 
burnt  it  long  since;  and  it  was  also 
proved,  that  inquiry  was  made  of  the 
executrix  of  the  master,  who  said  that 
she  knew  nothing  about  it ;  it  was  held 
that  this  proof  was  sufficient  to  let  in 
parol  evidence  of  the  contents  of  the  in- 
denture. Rex  v.  Morton,  4  M.  &  S.  48. 
The  court  distinguished  this  case  from 
Rex  v.  Castleton,  inasmuch  as  there  was 
no  proof  that  the  indenture  ever  existed 
in  the  possession  of  the  pauper,  unless 
his  declaration  were  taken  as  evidence ; 
and  if  it  was,  in  the  same  breath  he 
declared  it  no  longer  existed;  whereas 
the  evidence  in  Rex  v.  Castleton  showed 
that  a  further  search  was  necessary.  An 
indenture  of  apprenticeship  may  be  use- 
ful after  the  apprenticeship  has  expired, 
to  entitle  the  party  to  the  freedom  of  a 
corporation,  or  to  exercise  a  trade,  or  it 
may  be  evidence  of  his  settlement.  Per 
Abbott,  C.  J.,  Brewster  v.  Sewell,  3  B.  & 
A.  296.  And  there  is  no  reason  why  the 
master  should  keep  it  after  the  appren- 
ticeship is  over,  per  Crompton,  J.,  Reg.  v. 
Hinkley,  3  B.  &  S.  885.  The  reasonable  pre- 
sumption, therefore,  is  that  it  would  be  in 
the  custody  of  the  apprentice;  and  it  has 
been  held  that  a  search  among  his  papers 
after  his  death  was  sufficient,  without  any 
search  elsewhere.  Reg.  v.  Hinkley,  supra. 
But  as  an  expired  indenture  sometimes 
remains  with  the  master,  per  Maule,  J., 
Hall  v.  Ball,  3  M.  &  Gr.  242,  it  would 
always  be  safer  to  search  the  master's 
papers  also. 

(0  Reg.  v.  Saffron  Hill,  1  E.  &  B.  93. 


CHAP.  i.  §  ii.]  Best  possible  Evidence  must  be  produced. 

person  who  has  the  legal  custody  of  an  instrument :  if  it  is  pro- 
posed to   establish  its  loss  for  the  purpose  of  giving  secondary 
evidence  of  its  contents,  the  person  who  has  the  legal  custody  of 
it  should  be  called  as  a  witness,  or  steps  should  be  taken  to  make 
evidence  of  his  conduct  admissible,  (u)     So  where  there  are  two 
trustees  of  a  settlement,  a  search  for  it  by  one  of  them  is  insuffi- 
cient, (v )     And  where  the  instrument  in  question  is  the  appoint- 
ment to  an  office,  the  legal  custody  is  in  the  officer,  who  is  the 
person  most  interested  in  the  instrument,  and  who  requires  its 
production  as  a  sanction  for  those  acts  which  he  may  be  called 
upon  to  do  under  its  authority,  (w)     If  the  individual  to  whose 
possession  the  instrument  is  traced  be  dead,  an  inquiry  should  be 
made  of  his  executors,  or  such  persons  as  must  be  presumed  to 
have  it  in  their  possession,  (x)     But  if  the  papers  of  the  deceased 
were  searched  during  his  lifetime,  it  is  unnecessary  to  apply  to  the 
executors  or  other  persons  to  whose  possession  such  papers  may 
have  come.  (?/)     If  two  or  more  parts  of  a  deed  have  been  exe- 
cuted, the  loss  or  destruction  of  all  the  parts  must  be  proved,  in 
order  to  lay  a  ground  for  admitting   secondary   evidence  of  its 
contents,  (z) 

The  court  must  be  satisfied  that  due  diligence  has  been  used  to 
find  the  document  in  question ;  but  it  is  not  necessary  to  negative 
every  possibility  :  it  is  enough  to  negative  every  reasonable  pro- 
bability of  anything  being  kept  back.  Where  an  officer  or  an 
attorney  is  applied  to  for  the  inspection  of  documents,  the  court 
will  assume,  until  the  contrary  appears,  that  the  officer  or  attorney 
produces  all  the  documents  relating  to  the  subject,  (a)  The  search 
should  be  such  as  to  induce  the  court  to  come  to  the  conclusion 
that  there  is  no  reason  to  suppose  that  the  omission  to  produce  the 
document  itself  arose  from  any  desire  to  keep  it  back,  and  that  there 
has  been  no  reasonable  opportunity  of  producing  it  which  has  been 
omitted,  and  the  proper  limit  of  the  search  is  where  a  reasonable 
person  would  be  satisfied  that  the  party  had  bond  fide  endeavoured 
to  produce  the  document  itself. 
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(t<)  Rex  v.  Stoke  Golding,  1  B.  &  A. 
173. 

(v)  Doe  dem|  Eichards  v.  Lewis,  1 1 
C.  B.  1035. 

(u>)  Rex  v.  Stoke  Golding,  supra.  The 
law  presumes  the  appointment  of  over- 
seers to  be  in  the  custody  of  some  of  the 
overseers,  per  Holroyd,  J.,  ibid. 

(*)  1  Phil.  Ev.  456,  7th  edit. 

(y)  Rex  v.  Piddlehinton,  3  B.  &  Ad. 
460.  The  master  of  an  apprentice  took 
away  the  indenture  after  it  was  executed, 
and  failed  in  business  after  the  apprentice 
had  served  about  a  year.  Upon  the 
failure,  an  attorney  had  the  custody  of 
all  the  papers  and  books  of  the  master, 
and  looked  over  them  after  the  failure, 
and  did  not  find  any  indenture,  and  it 
was  held  that  this  was  sufficient  to  allow 
the  admission  of  secondary  evidence, 
though  the  master's  widow  was  living, 
and  no  inquiry  had  been  made  of  her; 
for  after  the  evidence  of  the  attorney  it 
was  useless  to  inquire  as  to  her  possession 
of  the  indenture. 

(z)  Bull.  N.  P.  254.  Doxon  v.  Haigh, 


1  Esp.  409.     Alivon  v.  Furnival,  4  Tyr. 
751. 

(a)  M'Gahey  ».  Alston,  2  M.  &  W. 
206.  In  this  case  a  cheque,  which  had 
been  drawn  on  the  account  of  a  parish, 
had  been  delivered  to  the  paying  clerk  of 
the  parish,  and  the  bankers  of  the  parish, 
on  the  same  day,  paid  a  cheque  of  the 
same  amount,  and  their  custom  was  to 
return  the  cheques  when  paid  to  the 
paying  clerk.  The  cancelled  cheques 
were  kept  in  a  room  in  the  workhouse, 
used  by  the  paying  clerk  as  an  office  for 
that  purpose,  and  application  was  made 
to  the  succeeding  paying  clerk  for  an  in- 
spection of  the  cheques  he  had  in  his 
office,  and  the  paying  clerk  handed  to 
the  witness  several  bundles,  which  the 
witness  looked  through  without  finding 
the  cheque  in  question,  but  looked  at  no 
other.  The  paying  clerk  was  not  called, 
and  it  was  held  that  this  was  such  reason- 
able search  for  the  cheque  as  to  render 
parol  evidence  of  it  admissible. 

(6)  Per  Alderson,  B.    Gathercole  v. 
Miall,  15  M.  &  W.  319.    Where  in  an 


Where  two 
parts  have 
been  executed. 


What  is  due 
search. 
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Of  Evidence.  [BOOK  vi. 

Whether  there  has  been  due  search  is  a  question  to  be  deter- 
mined by  the  court;  and  any  questions  maybe  put  for  the  purpose 
of  showing  that  there  has  been  a  reasonable  and  bond  fide  search, 
though  the  answers  to  them  may  not  be  evidence  in  the  ultimate 
question  before  the  court,  (c)  Therefore  witnesses  may  prove 
what  inquiries  they  have  made  of  persons,  who  are  likely  to  have 
a  document  in  their  possession,  and  what  answers  they  received 
from  them,  though  they  are  not  called  as  witnesses,  (d) 

If  in  point  of  law  you  cannot  compel  a  party  who  has  the  cus- 
tody of  a  document  to  produce  it,  there  is  the  same  reason  for 
admitting  other  evidence  of  its  contents  as  if  its  production  were 
physically  impossible,  (e)  Where,  therefore,  a  witness  proved 
that  he  had  seen  the  signature  of  a  person  in  a  parish  register,  it 
was  held  that  the  witness  might  prove  whose  signature  it  was, 
although  the  register  was  not  produced ;  for  the  person  who  had 
the  custody  of  the  register  was  not  by  law  compellable  to  produce 
it,  and,  therefore,  the  identity  of  the  party  might  be  proved  by 
showing  that  the  signature  was  in  his  handwriting.  (/*) 

And  this  rule  will  apply  to  documents  in  the  possession  of  per- 
sons abroad,  for  their  production  cannot  be  enforced  ;  still  it  seems 
that  reasonable  endeavours  should  be  made  to  produce  them. 

Where  a  witness  proved  that,  on  his  arrival  at  New  York,  the 
custom-house  authorities  took  possession  of  all  his  papers,  under  a 
suspicion  that  he  was  the  bearer  of  secessionist  dispatches,  but 
ultimately  all  the  papers  were  returned  to  him^  except  an  agree- 
ment which  it  was  suggested  had  reference  to  the  supply  of  goods 
for  the  confederates  in  America,  and  the  witness  had  made 
repeated  applications  at  New  York  for  the  agreement,  but  was 
told  that  it  had  been  sent  to  Washington,  and  he  had  made  no 
inquiry  for  it  at  that  place ;  it  was  held  that  reasonable  efforts 
had  been  made  to  procure  the  original,  and  that  secondary  evidence 
was  properly  received,  (g) 

Where  a  Roman  Catholic  priest,  shortly  before  a  trial,  went  to 
Paris,  and  there  saw  in  the  possession  of  the  Abbe  Cognat  a  letter, 
in  the  handwriting  of  the  defendant,  and  he  asked  the  Abbe  to 
let  him  have  the  letter  in  order  to  bring  it  to  England,  but  the 
Abbe  refused ;  it  was  held  that  the  evidence  given  for  the  purpose 
of  letting  in  secondary  evidence  was  insufficient.  It  was  nothing 


action  against  overseers  of  the  poor  Jtheir 
attorney's  clerk  had  called  twice  on  one 
of  the  defendants  to  ask  him  for  his  ap- 
pointment, when  he  said  that  he  had  lost 
it,  but  no  search  had  been  made  by  any 
one  for  it,  it  was  urged  that  search  ought 
to  have  been  made  at  the  house;  Alderson, 
B.,  '  I  do  not  see  in  what  way  a  search 
would  have  carried  the  matter  further. 
It  would  be  in  substance  the  same  as 
inquiry  of  the  party.  It  is  the  necessity 
of  the  case.  This  is  a  declaration  made 
by  the  party  who  cannot  be  examined  to 
the  fact.'  City  of  Bristol  v.  Wait,  6  C.  & 
P.  591.  It  is  obvious  that  the  defendant 
had  a  direct  interest  in  producing  the  ap- 
pointment, as  his  defence  rested  on  his 
being  an  overseer. 

(c)  Per  Lord  Campbell,  C.  J.    Keg.  v. 
Braintree,  1  E.  $  E,  51. 


(d)  Reg.  v.  Braintree,  supra.  See 
Reg.  v.  Kenilworth,  7  Q.  B.  642,  where 
Coleridge,  J.,  said, « The  preliminary  proof 
is  given  to  enable  a  judicial  tribunal  to 
determine  whether  secondary  evidence 
can  be  submitted  to  them.  In  such  a 
case  a  looser  rule  of  evidence  may  prevail. 
The  sessions  were  to  make  up  their 
minds,  not  whether  the  document  was 
destroyed  or  not,  but  whether  there  had 
been  a  bona  fide  search,  and  not  mere 
carelessness  and  neglect,  or  fraud,  in  not 
producing  it.' 

(0  Per  Pollock,  C.  B.  Sayer  v.  Glos- 
sop,  2  Exch.  R.  409. 

(f)  Sayer  v.  Glossop,  supra. 

(#)  Quilter  v.  Jorss,  14  C.  B.  (N.  S.), 
747. 
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more  than  proof  of  a  mere  demand  of  the  document  apparently 
made  by  a  stranger,  who  did  not  even  disclose  his  purpose  in 
making  it.  (Ji) 

Where  an  overseer  of  a  parish  was  duly  subpoenaed  to  produce  Disobedience 
a  rate-book,  but  neglected  to  attend  the  trial  of  an  appeal  between  Jj?  a  subpoena 
two  other  parishes,  it  was  held  that  secondary  evidence  of  the  rate- 
book was  inadmissible,  (i) 

We  have  seen  that,  on  proof  of  the  loss  of  a  deposition  in  bank-  In  perjury, 
ruptcy,  secondary  evidence  may  be  given  of  its  contents  on  a  trial 
for  perjury,  (J) 

There  is  no  distinction  between  criminal  and  civil  cases  with  2.  Where  the 

respect  to  secondary  evidence  of  documents  in  'the  possession  of  jjnmai7  ?V1" 
,    *  ,    „      ,  T    -^      .  .  •       -i      i  -  deuce  is  in  the 

the  defendant.    It  has  been  solemnly  determined,  that  notice  may   possession  of 

be  given  to  the  defendant  in  a  criminal  prosecution  to  produce  a  the  other 
paper  in  his  possession,  and  in  case  he  neglects  to  produce  it,  Party- 
other  evidence  may  be  given  of  it.  (A)  Where  secondary  evidence 
is  sought  to  be  given,  on  the  ground  that  the  primary  evidence  is 
in  the  possession  of  the  adverse  party,  in  the  first  place,  the  fact 
of  such  possession  must  be  proved.  The  degree  of  evidence, 
which  may  be  necessary  to  prove  that  fact,  will  depend  so  much  on 
the  nature  of  the  transaction,  and  the  particular  circumstances  of 
each  individual  case,  that  it  is  scarcely  possible  to  lay  down  a 
general  rule  on  the  subject.  (Z)  Where  an  original  instrument 
belongs  exclusively  to  a  party,  or  regularly  ought  to  be  in  his 
possession  according  to  the  course  of  business,  slight  evidence  is 
sufficient  to  raise  a  presumption  that  it  is  in  his  possession.  Thus, 
where  the  solicitor  to  a  commission  of  bankruptcy  proved  that  he 
had  been  employed  by  the  defendant  to  solicit  his  certificate 
under  the  commission,  and  that,  on  looking  at  his  entry  of  charges, 
he  had  no  doubt  the  certificate  was  allowed,  this  was  held  suffi- 
cient proof  of  the  certificate  having  come  to  the  defendant's  pos- 
session, (m)  Where  an  instrument  has  been  delivered  to  a  third  Possession  of 
party,  between  whom  and  the  party  to  the  suit  there  exists  a  Pnvy- 
privity,  the  possession  of  the  privy  is  considered  the  possession  of 
the  party,  for  the  purposes  of  letting  in  secondary  evidence.  Thus, 
in  an  action  against  the  owner  of  a  vessel,  for  goods  supplied  to 
the  use  of  the  vessel,  a  notice  to  the  defendant  to  produce  the 
order  for  the  goods  which  he  had  given  to  the  captain  was  held 
sufficient  to  let  the  plaintiff  into  secondary  evidence  of  the  con- 
tents of  the  order,  though  the  order  itself  appeared  to  be  in  the 
possession  of  the  captain ;  on  account  of  the  privity  between  the 

(/i)  Boyle  v.  Wiseman,  10   Exch.  R.  -with  by  the  disobedience  of  the  witness. 

647.      But   Parke,   B.,  said   during  the  The   only   judges   in    court  were   Lord 

argument,  *  If  it  had  been  distinctly  put  to  Campbell,  C.  J.,  and  Erie,  J. ;  and  with  all 

tho  Abbe  Cognat,  "  It  is  proposed  to  read  deference  to  them,  this  decision  deserves 

this  letter  in  evidence  on  the  trial  of  an  reconsideration.  Is  one  man  to  be  hanged 

action  for  libel;  will  you  allow  it  to  be  because  a  witness  disobeys  a  subpo3na,  or 

placed  in  my  hands  for  that  purpose?"  another  to   lose    10,000?.  by  a  like  dis- 

and  he  had  refused,  perhaps  that  might  obedience  ? 

have  been  sufficient  to  admit  secondary          (j)  Reg.  v.  Milnes,  2  F.  &  F.  10,  ante, 

evidence.'  P.  94. 

(i)  Beg.    v.  Llanfaethly,   2  E.   &  B.          (k]  Per  Buller,  J.,   Bex   v.   Watson, 

940.     The  grounds  of  this  decision  were,  2  T.  K.  201.     Attorney- General  v.  Le 

that  the  overseer  might  be  punished  for  Merchant,  2  T.  E.  201,  note  (a).     Cates 

disobeying  the  subpoena,  and  that  there  v.  Winter,  3  T.  R.  306. 
would  be  great  liability  to  abuse,  if  the          (/)  2  Phil.  Ev.  216. 
production  of  the  evidence  was  dispensed          (m)  Henry  v,  Leigh,  3  Campb.  502. 
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Where  a 
party  has  a 
right  to  a 
document. 


Instrument 
once  in  the 
party's  pos- 
session, but 


owner  and  the  captain,  (w)  So  in  an  action  of  trover  against  the 
sheriff,,  a  notice  to  the  sheriff's  attorney  was,  on  account  of  the 
privity  between  him  and  his  under-sheriff,  held  sufficient  to  let  in 
secondary  evidence  of  a  writ,  which  was  proved  to  have  come  to 
the  possession  of  the  under-sheriff  by  having  been  returned  to  him 
during  the  time  the  sheriff  remained  in  office.  (0)  So  notice  to  a 
defendant  to  produce  a  cheque  drawn  by  him,  and  paid  by  his 
banker,  is  sufficient  to  entitle  the  plaintiff  to  give  secondary 
evidence  of  its  contents,  though  the  cheque  remains  in  the  banker's 
hands,  for  the  possession  of  the  banker  is  the  possession  of  his 
customer,  (jp)  So  where  a  forged  deed  was  produced  by  the 
prisoner's  attorney  on  the  trial  of  an  ejectment,  in  which  the 
prisoner  was  the  lessor  of  the  plaintiff,  and  after  the  trial  it  was 
returned  to  the  prisoner's  attorney,  it  was  held  that  secondary 
evidence  might  be  given  of  it,  after  notice  to  the  prisoner  to  pro- 
duce it,  without  calling  the  attorney  to  prove  what  he  had  done 
with  the  deed,  (q) 

In  order  to  let  in  secondary  evidence,  the  instrument  need  not 
be  in  the  actual  possession  of  the  party ;  it  is  enough  if  it  is  in 
his  power,  which  it  would  be  if  it  were  in  the  hands  of  a  party, 
in  whom  it  would  be  wrongful  not  to  give  up  possession  to  him. 
But  he  must  have  such  a  right  to  it,  as  would  entitle  him  not 
merely  to  inspect  but  to  retain  it.  Where,  therefore,  a  written 
contract  had  been  deposited  in  the  hands  of  the  common  agent  of 
the  defendant  and  the  person  with  whom  he  had  contracted,  and 
notice  to  produce  had  been  given  to  the  defendant,  it  was  held 
that  secondary  evidence  was  not  admissible,  because,  even  if  the 
document  were  given  to  the  defendant  for  the  purpose  of  the 
cause,  it  must  be  returned,  (r)  And  where  a  paper  is  in  the  hands 
of  a  person  acting  in  an  independent  character,  and  who  has  a 
right  to  the  possession  of  it,  notice  to  the  party  is  insufficient ; 
and  this  is  so,  although  the  party  justifies  under  the  authority  of 
that  person,  (s) 

A  letter  which  had  been  in  the  possession  of  the  defendant  was 
proved  on  the  part  of  the  defendant  to  be  then  filed  in  chancery, 
pursuant  to  an  order  of  that  court ;  Abbott,  C.  J.,  was  of  opinion, 


(n)  Baldney  v.  Ritchie,  1  Stark.  N.P.C. 
338.  Reg.  v.  Barker,  1  F.  &  F.  326. 

(o)  Taplin  v.  Atty,  3  Bing.  164. 

(jo)  Partridge  v.  Coates,  R.  &  M. 
N.  P.  C.  156,  per  Abbott,  C.  J.,  S.  P.  Bur- 
ton  v.  Payne,  2  C.  &  P.  520,  per  Bayley, 
J.  See  also  Sinclair  v.  Stevenson,  1  C. 
&  P.  582,  where  Best,  C.  J.,  held  it  was 
enough  to  trace  the  primary  evidence  to 
the  possession  of  an  agent.  But  there  is 
no  such  privity  between  the  defendant, 
and  a  third  person  under  whom  he  justi- 
fies, so  as  to  make  proof  of  the  possession 
of  such  third  party  equivalent  to  the  pos- 
session of  the  defendant.  Evans  v.  Sweet, 
R.  &  M.  N.  P.  C.  83,  per  Best,  C.  J. 
And  Lord  Kenyon  held,  on  the  trial  of 
an  information  for  a  libel,  that  proof  of 
the  delivery  of  a  paper  to  the  servant  of 
the  defendant  was  not  proof  of  the  fact 
of  the  paper  being  in  the  defendant's  pos- 
session, so  as  to  let  in  parol  evidence  of 


its  contents,  upon  notice  to  the  defendant 
to  produce  it.  Rex  v.  Pearce,  Peake, 
N.  P.  C.  76;  but  see  contra,  Pritchard  v. 
Symonds,  Bull.  N.  P.  254.  Rose.  Ev.  7, 
and  Colonel  Gordon's  case,  1  Leach,  300, 
note  (a)  to  Aickles's  case. 

(9)  Rex  v.  Hunter,  4  C.  &  P.  128, 
Vaughan,  B.  Some  counts  of  the  indict- 
ment charged  that  certain  persons  made 
the  deed,  and  that  the  prisoner  fraudu- 
lently altered  it,  and  it  was  objected  that 
previously  to  the  receiving  secondary 
evidence  the  attesting  witness  ought  to 
be  called ;  but  Vaughan,  B.,  overruled 
the  objection. 

(r)  Parry  v.  May,  1  M.  &  Rob.  279, 
Littledale,  J. 

(*)  2  Phil.  Ev.  218,  citing  Evans  v. 
Sweet,  R.  &  M.  83.  Rex  v.  Pearce, 
Peake,  76.  Pritchard  v.  Symonds,  B. 
N.  P.  254.  Whitford  v.  Tutin,  10  Bing. 
R.  395. 
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that  the  plaintiff,  upon  proof  of  notice  to  produce,  was  not  entitled  since  parted 
to  give  secondary  evidence  of  the  contents ;   for  the  letter  was  as  Wlt  • 
much  in  the  possession  of  the  one  party  as  the  other.  Either  party 
might,  on  application  to  the  court  of  chancery,  have  obtained 
permission  to  produce  it.  (t)     But  where  a  document  was  traced 
to  the  possession  of  the  defendant,  upon  whom  notice  to  produce 
it  had  been  served,  but  he  proved  that  it  was  then  in  the  stamp- 
office  (where  it  had  been  delivered  to  have  some  duties  allowed), 
Best,  C.  J.,  held,  that  as  he  had  not  informed  the  plaintiff  of  that      [743] 
circumstance  when  serving  the  notice,   secondary  evidence  was 
allowable,  (u) 

After  the  possession  of  the  primary  evidence  is  proved  to  be  in  Notice  to  pro- 
the   adverse  party,  the  party  offering  secondary  evidence  must  duce ; 
prove  that  he  has  given  notice  to  the  other  side  to  produce  the 
primary  evidence.     Such  notice  may  be  by  parol  as  well  as  in  its  form, 
writing,  and  if  both  a  parol  and  written  notice  have  been  given, 
proof  of  either  is  sufficient,  (v)   It  should  be  properly  entitled ;  (M?) 
and  must  not  be  general,  but  should  specify  the  document  to  be 
produced.     Thus,  a  notice  ( to  produce  all  letters,  papers,   and 
documents  touching  a  bill  of  exchange,  mentioned  in  the  declara- 
tion, and  the  debt  sought  to  be  recovered,'  was  held  too  vague,  (x) 
So  a  notice  ( to  produce  letters  and  copies  of  letters,  also  all  books 
relating  to  the  cause,'  was  held  insufficient  to  let  in  secondary 
evidence  of  a   letter  alleged  to   have  been  written   nine   years 
before,  (y)     It  should  also  be  served  in  reasonable  time,  (z)     In  When  and 
civil  cases,  the  rule  is,  that  notice  to  produce  should  be  served  uPon  whom  to 
before  the  commission  day,  when  the  party  lives  away  from  the 
assize  town,  in  order  that  he  may  have  an  opportunity  of  bringing 
the  paper  required,  (a)    And,  a  fortiori,  in  a  criminal  case,  where 
the  party  is  in  prison  at  a  distance  from  his  home,  ought  the 
notice  to  be  served  before  the  commission  day.  (£)     And  where 


(£)  Williams  v.  Munnings,  1  B.  &  M. 
N.  P.  C.  18. 

(u)  Sinclair  v.  Stevenson,  1  C.  &  P. 
582. 

(v)  Smith  v.  Young,  1  Campb.  440. 
Rose.  Ev.  7. 

(w)  Harvey  v.  Morgan,  2  Stark.  R.  17, 
where  in  an  action  by  the  plaintiffs  as  the 
assignees  of  C.  v.  E.,  a  notice  to  produce 
was  entitled  A.  and  B.,  assignees  of  C. 
and  D.  v.  E.,  and  held  insufficient  by 
Lord  Ellenborough,  though  A.  &  B.  were 
in  fact  the  assignees  of  C.  and  D. 

(a?)  France  v.  Lucy,  R.  £  M.  N.  P.  C. 
341.  Smith  v.  Sandeman,  2  Cox,  C.  C. 
239. 

(y)  Jones  v.  Edwards,  M'Clel.  &  Y. 
139.  In  Morris  v.  Hauser,  2  M.  &  Rob. 
392,  Lord  Denman,  C.  J.,  held  a  notice 
to  produce  'all  letters,  written  to  and  re- 
ceived by  the  plaintiff  between  the  years 
1837  and  1841,  both  inclusive,  by  and 
from  the  defendants,  or  either  of  them,  or 
any  person  in  their  behalf,'  sufficient  to 
let  in  secondary  evidence  of  a  letter. 
And  in  Jacob  v.  Lee,  2  M.  &  Rob.  33, 
Patteson,  J.,  held  a  notice  to  produce  '  all 
and  every  letters  written  by  the  plaintiff 
to  the  defendant  relating  to  the  matters 


in  dispute  in  this  action,'  sufficient,  and 
distinguished  the  case  from  France  v. 
Lucy,  and  Jones  v.  Edwards,  supra,  on 
the  ground  that  the  notice  mentioned  the 
parties  by  whom  and  to  whom  the  letters 
were  addressed. 

(z)  As  to  what  is  considered  a  reason- 
able notice,  see  Doe  v.  Grey,  1  Stark.  R. 
283,  Bryan  v.  Wagstaff,  R.  &  M.  N.  P.  C. 
327.  Drabble  v.  Donner,  ibid,  47. 

(a)  Trist  v.  Johnson,  1  M.  &  Rob.  259, 
Park,  J.  A.  J.  S.  P.  George  v.  Thomp- 
son, 4  Dowl.  P.  R.  656,  where  it  was 
served  on  the  commission  day,  at  5  p.  M., 
at  the  attorney's  residence,  after  he  had 
left  home  for  the  assize  town.  Doe  d. 
Curtis  v.  Spitty,  3  B.  &  Ad.  182.  Har- 
gest  v.  Fothergill,  5  C.  &  P.  303,  Taun- 
ton,  J.  In  Howard  v.  Williams,  9  M.  & 
W.  725,  a  notice  was  served  on  the  de- 
fendant's attorney  at  his  residence,  twenty 
miles  from  the  place  of  trial  before  the 
under- sheriff,  at  8  P.  M.,  on  the  night 
before  the  trial;  the  defendant  resided  in 
the  same  town  with  the  attorney,  but 
was  not  at  home  until  12  that  night;  and 
the  notice  was  held  insufficient. 

(6)  Rex  v.  Ellicombe,  1  M.  &  Rob. 
260,  Littledale,  J.  This  was  an  indict- 
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on  a  trial  at  the  assizes  for  arson,  with  intent  to  defraud  an 
insurance  company,  a  notice  to  produce  the  policy  had  been 
served  on  the  prisoners  about  the  middle  of  the  day  before  the 
trial,  and  his  residence,  where  the  fire  happened,  was  thirty  miles 
from  the  assize  town,  the  notice  was  held  insufficient,  (c)  But 
no  general  rule  can  be  laid  down,  as  each  case  must  depend  on  its 
particular  circumstances.  Where,  therefore,  a  document  was  at 
the  assize  town,  in  the  possession  of  an  attorney,  who  had  acted 
as  attorney  for  the  prisoner  on  a  trial  where  the  document  was 
given  in  evidence,  a  notice  served  on  the  commission  day  was 
held  sufficient,  (e?)  In  town  causes,  service  of  notice  on  the 
attorney  in  the  evening  before  the  trial  is  in  general  sufficient,  (e) 
And  on  a  trial  for  conspiracy,  a  notice  to  produce  a  cheque 
served  at  three  o'clock  in  the  afternoon  of  the  day  before  the  trial, 
at  the  office  of  the  London  agents  for  the  country  attorney  of  the 
defendants  who  lived  in  Herefordshire,  has  been  held  sufficient,  (f) 
And  where  a  party  has  been  served  with  a  notice  to  produce 
sufficiently  early  to  enable  him  to  produce  the  document,  it  makes 
no  difference  that  at  the  time  of  the  service  the  case  has  been  part 
heard,  (g)  But  where  in  a  town  cause  the  service  was  at  seven 


mcnt  for  setting  fire  to  a  house  with 
intent  to  defraud  an  insurance  company, 
and  notice  was  served  on  the  prisoner  in 
gaol  on  Monday,  the  assizes  having  com- 
menced on  the  Friday  previous,  and  the 
trial  being  on  the  Wednesday  following. 
The  prisoner's  residence  was  ten  miles 
from  the  assize  town.  The  notice  was 
held  insufficient. 

(c)  Keg.  v.  Kitson,  Dears.  C.  C.  187. 

(d)  Reg.  v.  Hankins,  2  C.  &  K.  823, 
Coltman,  J.     In  this  case,  on  a  trial  for 
perjury,  it  appeared  that  about  noon,  on 
the  commission  day  at  Hereford,  the  trial 
taking  place   the   following  morning,  a 
notice  to  produce  a  paper  (with  reference 
to  which  the  perjury  was  alleged  to  have 
been  committed  on  a  trial  in  the  county 
court)  was  served  in   Hereford   on  Mr. 
Cadle,  the  present  attorney  of  the  prisoner. 
The  prisoner  lived  at  Ross,  fourteen  miles 
from   Hereford,  and  Mr.  Cadle  lived  at 
Newent,  twenty-five  miles  from  Hereford; 
but  in  the  .notice,  further  notice  was  given 
that  the  paper  was  then  in  Hereford  in 
the  possession  of  Mr.  Minett,  who  was 
then  at  the  Green  Dragon  Hotel,  and 
who  had  been  the  attorney  for  the  pri- 
soner at  the  trial  in  the  county  court, 
and  who  had  previously  been  called  upon 
under  a  subpoena  duccs  iecum  to  produce 
the  paper  on  this  trial  for  perjury,  and 
had  been  held  not  bound  to  produce  it, 
on  the  ground  that  he  held  it  as  attorney 
for  the  prisoner;  and  Coltman,  J.,  held 
that  this  notice  was  sufficient  to  let  in 
secondary  evidence  of  the  contents  of  the 
paper.     So  where  notice  to  produce  cer- 
tain policies  of  insurance  was  served  on 
the  attorney  of  the  prisoner,  on  Tuesday 
evening,  the  prisoner  being  then  at  Maid- 
stone,  but  not  in  custody,  and  the  policies 
were  twenty  miles  off,  and  the  trial  was 


on  Thursday,  and  on  the  Wednesday  the 
prisoner's  attorney  had  sent  a  person  to 
serve  a  subpeena  at  a  place  within  four 
miles  of  where  the  policies  were ;  Bram- 
well,  B.,fheld,  that  as  there  had  been  an 
opportunity  of  obtaining  the  policies,  the 
notice  was  sufficient,  and  said  that  no 
general  rule  could  be  laid  down,  but 
every  case  must  be  governed  by  its  par- 
ticular circumstances,  Reg.  v.  Barker,  1 
F.  &  F.  326. 

(e)  Per  Gurney,  B.,  Atkins  v.  Mere- 
dith, 4  Dowl.  P.  R.  658.  2  Phil.  Ev.  219. 
Gibbons  v.  Powell,  9  C.  &  P.  634,  Gur- 
ney, B.  Leaf  v.  Butt,  C.  &  M.  451. 
Meyrick  v.  Woods,  ibid.  452.  But  where 
notice  to  produce  a  receipt  was  served  on 
the  defendant  on  Saturday,  the  cause 
coming  on  for  trial  on  the  Monday, 
Gurney,  B  ,  held  the  service  too  late,  and 
that  the  notice  should  have  been  served 
on  the  attorney.  Houseman  v.  Roberts, 
5  C.  &  P.  394.  Where  the  party  and 
his  attorney  both  lived  in  Worcester, 
Williams,  J.,  held  that  service  on  the 
Saturday  during  the  assizes  for  the  Mon- 
day following  was  sufficient.  Firkin  v. 
Edwards,  9  C.  &  P.  478. 

(/)  Reg.  v.  Hamp.  6  Cox,  C.  C.  167. 
Lord  Campbell,  C.  J.  The  sheriff  had 
seized  the  cheque  in  question  in  levying 
for  a  forfeited  recognizance  of  one  of  the 
defendants,  but  this  was  held  to  make  no 
difference. 

(0)  Sturm  v.  Jeffree,  2  C.  &  K.  442. 
Pollock,  C.  B.  This  cause  began  on 
Thursday,  and  at  four  o'clock  was  ad- 
journed ;  before  nine  that  evening  the 
notice  was  served  :  all  the  parties  lived 
in  London.  On  Friday  the  hearing  was 
resumed,  and  the  document  called  for  ; 
and  it  was  held  that  the  notice  was  suffi- 
cient. 
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o'clock  the  evening  before  the  trial,  upon  the  attorney,  who 
resided  in  London,  between  two  and  three  miles  from  the  trades- 
man, whose  books  were  required  to  be  produced,  the  Court  of 
Exchequer  held  the  notice  insufficient,  as  the  books  could  not  be 
presumed  to  be  in  the  possession  of  the  attorney.  (A)  All  these 
cases  depend  on  their  particular  circumstances,  and  the  question 
in  each  is,  whether  the  notice  was  given  in  a  reasonable  time  to 
enable  the  party  to  be  prepared  to  produce  the  document  at  the 
time  of  the  trial.  ({)  The  notice  may  be  served  either  on  the 
party  himself  or  his  attorney.  There  is  no  difference  in  this 
respect  between  criminal  and  civil  cases,  (j)  Where  the  defendant, 
an  attorney,  was  indicted  for  perjury  on  the  trial  of  an  ejectment, 
in  which  he  had  acted  as  the  attorney  of  the  lessor  of  the  plain- 
tiff, and  had  produced  a  document  and  taken  it  back  again,  it  was 
held  that  a  notice  to  produce  that  document  served  on  the  de- 
fendant was  sufficient,  although  he  was  not  the  attorney  on  the 
record  in  the  ejectment,  (k)  And  a  notice  served  on  a  prisoner 
in  gaol  is  sufficient.  (Z)  So  a  notice  served  on  a  prisoner  for  one 
session  of  the  Central  Criminal  Court  has  been  held  to  be  suffi- 
cient for  a  subsequent  session,  to  which  the  trial  had  been  post- 
poned, (wz) 

The  reason  why  notice  to  produce  is  required  is  not  to  give  the  Notice  to  pro- 
opponent  notice  that  such  a  document  will  be  used,  so  that  he  may  ducewhenun- 
be  enabled  to  prepare  evidence  to  explain  or  confirm  it;  (w)  but  it  * 
is  merely  to  enable  the  party  to  have  the  document  in  court,  to 
produce  it,  if  he  likes,  and,  if  he  does  not,  to  enable  the  opponent 
to  give  secondary  evidence  of  it.     It  is  merely  to  exclude  the 
argument  that  the  opponent  has  not  taken  all  reasonable  means  to 
procure  the  original.  (0)   If,  therefore,  the  document  be  in  court,  it 
may  be  called  for,  and  if  it  be  not  produced,  secondary  evidence 
of  it  may  be  given,  (p) 

So  notice  to  produce  is  unnecessary,  when,  from  the  nature  of 
the  proceedings,  the  party  in  possession  of  the  instrument  has 

(A)  Atkins  vu  Meredith,  4  Dowl.  P.  R.  the  preceding  case  could  not  have  been  a 

658.     In  Rex  v.  Haworth,  4  C.  &  P.  254,  case  of  felony,  and  that  in  felony  a  pri- 

Parke,  J.,  held  a  notice  to  produce   a  soner  cannot  appear  by  attorney  (Per 

forged  deed  served  on  the  prisoner  after  Pollock,  C.  B.,  Reg.  v.  Downham,  1  F. 

the  commencement  of  the  assizes  too  late,  &  F.  386).  As,  however,  an  attorney  may 

saying  it  should   have  been    served   a  in  fact  be  employed  by  a  prisoner,  it  is 

reasonable  time  before  the  assizes  ;  but  clear  that  a  notice  served  on  an  attorney 

it  does  not  appear  whether  the  prisoner  so  employed  is  good};  but  it  is,  of  course, 

resided  in  the  assize  town  or  not.     In  necessary  to  prove  that  the  attorney  is  so 

Royston's  case,  1  Lew.  267,  Bolland,  B.,  employed.      Reg.   v.   Downham,  supra. 

held  a  notice  to  produce  a  note  served  on  Reg.  v.  Boucher,  1  F.  &  F.  486. 

Monday,  the  trial  £being  on  the  Wednes-  (k)  Reg.  v.  Phillpotts,  5  Cox,  C.  C. 

day  following,  insufficient,  but  the  report  329,  Erie,  J.    It  was  strongly  urged,  but 

does  not  state  on  what  ground.  in  vain,  that  the  document  would  be  in 

(z)  Per  Alderson,    B.,    Lawrence    v.  the  possession  of  the  lessor  of  the  plaintiff. 

Clark,  14  M.  &  W.  250,  where  a  notice  (/)  Reg.   v.  Robinson,   5  Cox,  C.  C. 

dated  the  12th  of  February  was  put  into  183.     Pollock,  C.  B.,  and  Erie,  J. 

the  letter-box  of  the  plaintiff's  attorney  (m)  Reg.  v.  Robinson,  supra. 

in  London  at  half-past  eight  the  evening  (n)  This  was  stated  in  1  Stark.  Ev. 

before  the  trial,  which  was  on  the  19th,  404. 

but  it  was  not  shown  whether  the  docu-  (o)  Per  Parke,  B.,  Dwyer  v.  Collins,  7 

ment  was  in  the  possession  of  the  attorney  Exch.  R.  639.                                                        •  ' 

or  the  plaintiff,  who  lived  in  London ;  and  (p)  Dwyer    v.   Collins,    supra,    over- 

the  notice  was  held  insufficient.  ruling   Cook  v.  Hearne,  1    M.  &  Rob. 

(j)  The  Attorney-General  v.  Le  Mer-  201.    And  the  attorney  may  be  called  to 

chant,  2  T.  R.  201,  in  note  (a)  to  Rex  v.  prove    that  the    document  is  in  court, 

Watson.    But  it  has  been  observed  that  ibid. 


• 
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notice  that  he  is  charged  with  the  possession  of  it,  as  in  actions  of 
trover,  for  bonds  or  bills  of  exchange,  (q)  So  in  a  prosecution 
for  stealing  a  promissory  note  or  other  writing  described  in  the 
indictment,  parol  evidence  of  the  contents  will  be  admissible, 
without  any  formal  notice  to  the  prisoner  to  produce  the  original. 
On  an  indictment  for  stealing  a  bill  of  exchange,  all  the  judges 
held,  that  such  evidence  had  been  properly  admitted,  though  it 
was  proved  that  the  bill  had  been  seen,  only  a  few  days  before  the 
trial,  in  a  state  of  negotiation,  in  the  hands  of  a  third  person,  who 
had  been  served  with  a  subpoena,  and  did  not  appear :  (?•)  and  if 
it  had  been  proved  to  have  been  in  the  custody  of  the  prisoner, 
parol  evidence  might  have  been  given  of  its  contents  without  notice 
to  produce.  (s)  So  on  an  indictment  containing  a  count  for 
stealing  a  post  letter,  the  direction  of  which  is  stated  in  the 
count,  the  direction  may  be  proved  without  any  notice  to  produce ; 
for  the  count  gives  sufficient  notice.  (#)  So  on  an  indictment  for 
forging  a  note,  which  the  prisoner  afterwards  got  possession  of 
and  swallowed,  Buller,  J.,  permitted  parol  evidence  to  be  given  of 
the  contents  of  the  note,  though  no  notice  to  produce  it  had  been 
given,  (u)  But  there  it  might  be  said,  that  such  a  notice  would 
be  nugatory,  as  the  thing  itself  was  destroyed,  (v)  And  it  has 
since  been  held,  on  an  indictment  for  forging  a  deed  of  release, 
that  notice  to  produce  the  deed  must  be  proved  to  have  been 
given ;  but  it  appearing  that  the  prisoner  had  stated  that  after  he 
had  obtained  possession  of  the  deed  he  had  burnt  it,  it  was  held 
[745]  that  secondary  evidence  of  its  contents  was  admissible,  (w)  In 
Layer's  case,  (x)  on  an  indictment  for  high  treason,  where  it  was 
proved,  that  the  prisoner  had  shown  a  person  a  paper,  containing 
the  treasonable  matter  laid  in  the  indictment,  and  then  immediately 
put  it  into  his  pocket,  that  person  was  permitted  to  give  parol  evi- 
dence of  the  contents  of  the  paper.  And  in  the  case  of  De  In 
Motte,  (y)  on  an  indictment  for  a  traitorous  correspondence  with 
the  French  government,  where  the  question  was,  whether  examined 

(</)  Flow  v.  Hall,  14  East,  274.     Scott  a  notice  to  produce  had  been  served  too 

v.  Jones,  4  Taunt.  865.     Tidd's  Pract.  late.     In  Doe  d.  Phillips  v.  Morris,  3  A. 

853.     The  practice  used  to  be  otherwise,  &  E.  46,  the  court  seem  to  have  been  of 

per  Gibbs,  J.,  4  Taunt.  868.  opinion  that  notice  to  produce  was  ne- 

(r)  Aickles's  case,  1  Leach,  294.  cessary,  although  there  might  be  some 

(s)  1  Leach,  297,  per  Heath,  J  evidence    that  the   instrument  was   de- 

(*)  Reg.  v.  Clube,  3  Jur.  (N.  S.)  698,  stroyed;  'for  although  a  witness  might  be 

Pollock,  C.  B.,  who  said,  '  It  is  very  com-  called  to  say  that  it  had  been  destroyed, 

mon  for  a  person  to  have  on  his  garments  it  might  be  in  the  hands  of  the  adverse 

labels  stating  his  name  and  the  date  when  party   notwithstanding,'  per  Lord  Den- 

the  garments  were  furnished  by  the  tailor;  man,  C.  J.,   and   the   defendant  might 

suppose  a  coat  with   such  a  label  were  dispute  the  fact  of  its  destruction,  and 

stolen,  surely  it  would  not  be  requisite  to  say,  '  I  have  the  document,  but  will  not 

give  a  notice  to  produce  the  label.'  Reg.  produce    it,  because   I  have  not    been 

v.  Fenton,  post,  p.  239,  note  (b),  was  cited  served  with  notice,'  per  Patteson,  J.   Mr. 

in  this  case.  Starkie,  Ev,  vol.  1,  398,  after  citing  this 

(w)  Spragge's    case,    cited    by    Lord  case,   adds,   '  tamen  qucere,  for  after  dc- 

Ellenborough,  C.  J.,  in  How  u.  Hall,  14  struction  of  the  instrument  it  is  no  longer 

East,  276.  in  the  possession  of  any  one.'    It  is  con- 

(t>)  Per  Lord  Ellenborough,  C.  J.,  ibid.  ceived,  however,  that   the   observations 

(w)  Rex  v.  Haworth,  4  C.  &  P.  254,  of  the  court  are  perfectly  accurate  with 

Parke,  J.     See  Foster  v.  Pointer,  9  C.  &  reference  to  a  case  where  the  destruction 

P.    718,  where  Gurney,  B.,  held  that  a  of  the  document  is  disputed.     C.  S.  G. 

statement    by  the  defendant's   attorney          (#)  6  St.  Tr.  263. 

that  a  paper  was  not  in  existence  made          (#)  Coram  Buller,  and  Heath,  Js.,  1 

secondary  evidence  admissible,  although  East,  P.  C.  c.  2,  s.  58,  p.  124. 
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copies  of  the  treasonable  papers,  which  had  been  secretly  opened 
at  the  post-office,  and  copied,  and  then  forwarded  to  their  place  of 
destination,  were  admissible  in  evidence ;  the  court  held,  that  they 
might  be  admitted,  after  proof  that  the  originals  were  in  the  hand- 
writing of  the  prisoner.  So  on  the  trial  of  an  indictment  for  ad- 
ministering an  unlawful  oath,  it  was  held  that  a  witness  might 
prove  that  the  prisoner  read  an  oath  from  a  paper,  without  giving 
him  notice  to  produce  it.  (z)  But  an  indictment  for  setting  fire  to 
a  house,  with  intent  to  defraud  an  insurance  office,  does  not  convey 
such  a  notice  that  the  policy  of  insurance  will  be  required  upon  the 
trial,  as  to  dispense  with  the  necessity  of  a  notice  to  produce  it.  (a) 
So  where  on  an  indictment  for  stealing  iron  out  of  a  canal  boat, 
it  appeared  that  the  boat  had  been  weighed  at  a  lock,  and  a  ticket 
of  the  weight  given  to  the  prisoner,  and  it  was  proposed  to  give 
secondary  evidence  of  its  contents,  although  no  notice  to  produce 
it  had  been  given ;  Parke,  J.,  held,  that  this  was  not  allowable, 
because  the  rule  which  requires  notice  to  be  given  extends  to 
criminal  as  well  as  civil  cases,  except  where  the  nature  of  the 
indictment  itself  expressly  shows  the  prisoner  that  the  deed  or 
paper  in  question  will  be  wanted  at  the  trial.  (£) 

It  was  formerly  supposed  that  neither  party  would  be  allowed,  Where  the 
either  in  an  examination  in  chief,  or  in  a  cross-examination,  to  document  is 
inquire  into  the  contents  of  a  deed,  merely  because  the  opposite  m  court' 
party  had  the  original  deed  in  his  possession  in  court,  at  the  time 
of  the  trial ;  and  that  the  opposite  party  might  object  to  parol 


(z)  Rex  v.  Moors,  6  East,  419,  note  to 
Hex  v.  Nield.  See  also  Rex  v.  Hunt,  3 
B.  &  A.  566,  ante,  p,  223.  And  see  the 
same  case  as  to  proving  inscriptions  on 
banners,  &c.,  without  notic )  to  produce, 
ibid.  So  the  principle  of  the  rule  re- 
quiring notice  to  produce  does  not  extend 
to  a  case  where  a  party  to  the  suit  has 
fraudulently  got  possession  of  a  written 
instrument  belonging  to  a  third  person; 
as  where  a  witness  was  called  on  the  part 
of  the  defendant,  to  produce  a  letter 
written  to  him  by  the  plaintiff,  and  it 
appeared  that,  after  the  commencement 
of  the  action,  he  had  given  it  to  the 
plaintiff ;  in  this  case,  though  a  notice  to 
produce  had  not  been  given,  parol  evi- 
dence was  admitted,  because  the  paper 
belonged  to  the  witness,  and  had  been 
secreted  in  fraud  of  the  subpoena.  Leeds 
v.  Cook,  4  Esp.  N.  P.  C.  256.  Tidd,  Pr. 
853. 

(a)  Reg.  v.  Kitson,  Dears.  C.  C.  187. 
Rex  v.  Ellicombe,  5  C.  &  P.  522.  1  M. 
&  Rob.  260,  Littledale,  J.  In  ordinary 
cases  of  felony  it  is  not  only  the  very 
nature  of  the  indictment,  but  the  charge 
before  the  magistrate,  which  gives  notice 
to  the  prisoner  at  a  sufficient  time  before 
the  trial  to  be  prepared  with  the  par- 
ticular document.  But  if  an  indictment 
were  preferred  without  any  previous  ex- 
amination before  a  magistrate,  it  may  be 
questionable  whether  such  indictment 
ought  to  be  considered  as  giving  sufficient 
notice  to  the  prisoner,  unless,  indeed,  he 
had  information  of  the  precise  nature  of 


the  charge  contained  in  it  at  such  a  period 
before  the  trial  as  would  be  sufficient  for 
the  service  of  a  notice  to  produce.  C.  S.  G. 
(6)  Rex  v.  Humphries,  Stafford  Spr. 
Ass.  1829,  MS.  C.  S.  G.  See  Reg.  v. 
Fenton,  cited  3  C.  B.  760.  On  an  indict- 
ment for  larceny  of  a  coat  contained  in  a 
paper  parcel,  Parke,  B.,  held  that  evidence 
of  the  direction  of  the  parcel  could  not 
be  given  without  notice  to  produce  it. 
Sed  qucere,  and  see  the  cases  ante,  p.  238. 
On  an  indictment  against  a  son  for  steal- 
ing and  a  father  for  receiving  boots  and 
shoes,  it  appeared  that  a  hamper  which 
was  alleged  to  have  contained  some  of 
the  articles  had  been  sent  by  the  son  to 
the  father,  and  it  was  proposed  to  prove 
how  it  was  directed  ;  but  Maule,  J., 
doubted  whether  the  evidence  was  ad- 
missible, and  thereupon  it  was  withdrawn. 
Reg.  v.  Hinley,  2  Cox,  C.  C.  12,  S.  C., 
but  not  S.  P.,  2  M.  &  Rob.  524,  Maule, 
J.,  said,  'The  ground  upon  which  the 
evidence  may  be  admissible  is  the  pre- 
sumption that  the  direction  does  not 
exist ;  whereas  there  may  not  be  the  same 
reason  for  presuming  that  it  is  in  existence. 
Therefore,  unless  you  can  show  that  it 
exists,  it  would  appear  that  the  evidence 
should  be  admitted.'  '  Suppose  an  in- 
scription on  a  bale  marked  "XX,"  would 
it  be  necessary  to  produce  the  bale  ?  ' 
According  to  the  report  in  M.  &  Rob. 
the  hamper  had  passed  backwards  and 
forwards  between  the  son  and  father  for 
several  months.  No  authority  was  re- 
ferred to  in  this  case. 
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[746] 

The  document 
must  be  pro- 
duced when 
called  for. 


When  a  docu- 
ment must  be 
read. 


The  court 
must  decide 
whether  the 
document  is 
the  right  one, 
and  in  whose 
custody  it  is. 


Time  to  call 
for  production. 


evidence  of  the  contents,  on  account  of  his  not  having  received  a 
notice  to  produce  the  original,  (c)  But  it  has  been  held  that  if 
the  document  is  in  court  in  the  possession  of  the  opposite  party,  it 
may  be  called  for  without  notice  to  produce  it;  (d)  and  if  a  wit- 
ness be  sworn  and  has  a  document  in  his  possession,  he  may  be 
compelled  to  produce  it,  although  he  has  not  been  served  with  a 
subpo2na  duces  tecum ;  (0)  and  if  a  person  be  sworn,  and  decline 
to  produce  a  document,  which  he  has  in  court,  on  any  lawful 
ground,  secondary  evidence  may  be  given  of  its  contents,  though 
he  has  not  been  served  with  a  subpoena  duces  tecum ;(/)  and, 
therefore,  it  seems  that  in  the  first  case  by  calling  on  the  opposite 
party  to  produce  the  document,  and  in  the  other  cases  by  calling 
the  person  in  possession  of  the  document,  and  requiring  him  to 
produce  it,  all  difficulty  may  be  avoided,  for  either  the  document 
will  be  produced,  or  secondary  evidence  of  its  contents  may  be 
given. 

A  party  called  upon  to  produce  a  paper,  must  either  produce  it 
when  called  upon,  or  not  at  all :  he  cannot  avail  himself  of  it  in  a 
subsequent  stage  of  the  case.  (<?)  Where,  therefore,  notice  had 
been  given  to  the  defendant  to  produce  certain  receipts  for  rent, 
which  the  defendant  refused  to  produce ;  it  was  held,  that  the  de- 
fendant could  not  afterwards,  as  part  of  his  case,  put  in  the  receipts 
for  the  purpose  of  showing  that  the  rent  was  paid  to  the  lessor  of 
the  plaintiff  and  another  jointly.  (/«) 

Where,  after  a  notice  to  produce,  a  document  is  called  for  and 
produced,  and  handed  to  the  counsel  who  called  for  it,  but  he 
does  not  read  it,  and  declines  to  make  use  of  it,  he  is,  nevertheless, 
bound  to  put  it  in  and  have  it  read,  (z) 

Where  a  document  is  produced  in  consequence  of  a  notice  to 
produce,  and  it  is  alleged  that  the  document  is  not  the  document 
in  question,  it  is  for  the  court  to  decide  whether  it  be  so  or 
not.  (j)  And  where  a  document  is  called  for  after  notice  to 
produce,  and  some  evidence  is  given  to  show  that  it  is  in  the 
possession  of  one  party,  the  other  side  is  entitled  at  once  to  give 
evidence  to  prove  that  it  is  not  in  the  possession  or  under  the 
control  of  such  party,  and  it  is  for  the  judge  to  decide  this 
question,  (k) 

The  regular  time  of  calling  for  the  production  of  papers  and 
books  is  not  until  the  party  who  requires  them  has  entered 
into  his  case ;  till  that  period  arrives,  the  other  party  may  refuse 
to  produce  them,  and  there  can  be  no  cross-examination  as  to 


(c)  2  Phil.  Ev.  226.  1  Stark.  Ev.  404. 
And  see  Doe  v.  Grey,  1  Stark.  283.  Koe 
v.  Harvey,  4  Burr.  2484.     Rose.  Ev.  6. 

(d)  Dwyer  v.  Collins,  7  Exch.  K.  639. 

(e)  Snelgrove  v.  Stevens,  C.  &  M.  508, 
Cresswell,  J. 

(/)  Doe  d.  Loscombe  v,  Clifford,  2  C. 

6  K  448.     Alderson,  B. 

(</)  2  Phil.  Ev.  220.  Doe  d.  Higgs 
v.  Cockell,  6  C.  &  P.  525.  Jackson  v. 
Allen,  3  Stark.  R.  74.  Lewis  v.  Hartley, 

7  C.  &  P.  405. 

(&)  Doe  d.  Thompson  v.  Hodgson,  12 
A.  &  E.  135  ;  2  M.  &  Rob.  282. 

(0  Smith  v.  Brown,  2  Cox,  C.  C.  278. 
Coleridge,  J.,  after  consulting  Pollock, 


C.  B. 

(>)  Harvey  v.  Mitchell,  2  M.  &  Rob. 
366.  In  Froude  v.  Hobbs,  1  F.  &  F. 
612,  Byles,  J.,  with  the  consent  of  the 
parties,  left  the  question  to  the  jury  whe- 
ther a  book  produced  was  the  book  in 
which  the  terms  of  a  contract  had  been 
entered.  But  this  was  only  to  assist  him 
in  deciding  the  question. 

(/<)  Harvey  v.  Mitchell,  2  M.  &  Rob. 
366,  Parke,  B.  If  a  defendant  interposes 
such  evidence,  it  does  not  give  any  right 
to  the  plaintiff  to  reply,  as  it  is  given 
merely  for  the  purpose  of  enabling  the 
judge  to  decide  the  question. 
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their   contents,   although    the    notice   to   produce    them   is   ad- 
mitted. (I) 

If  upon  a  notice  to  the  adverse  party  to  produce  primary  evi- 
dence in  his  possession,  he  refuses  to  produce  the  instrument 
required,  it  has  been  held  that  no  inference  is  to  be  drawn  from 
such  refusal;  but  that  the  only  consequence  is,  that  the  other 
party  who  has  done  all  in  his  power  to  supply  the  best  evidence 
will  be  allowed  to  go  into  secondary  evidence,  (m)  If  the  party, 
giving  due  notice,  declines  to  use  the  papers  when  produced,  this, 
though  matter  of  observation,  will  not  make  them  evidence  for 
the  adverse  party,  (n)  though  it  is  otherwise  when  the  papers  are 
inspected.  (0)  Secondary  evidence  of  papers,  to  produce  which 
notice  has  been  given,  cannot  be  entered  into  till  the  party  calling 
for  them  has  opened  his  case,  before  which  time  there  can  be  no 
cross-examination  as  to  their  contents,  (p)  Where  a  party,  after 
notice,  refuses  to  produce  an  agreement,  it  is  to  be  presumed  as 
against  him  that  it  is  properly  stamped.  (^) 

3.  It  remains  to  be  considered,  what  is  good  secondary  evi- 
dence, (r)  It  must  be  observed  that,  previous  to  giving  any  such 
evidence  of  the  contents  of  a  deed,  the  original  deed  ought  to  be 
proved  to  have  been  duly  executed,  (s)  Where  the  sessions 
found  that  B.  was  the  attesting  witness  to  a  lost  indenture  of 
apprenticeship,  it  was  held  that  evidence  of  his  handwriting  was 
unnecessary ;  for  the  proof  of  handwriting  could  only  be  required 
to  establish  the  identity  between  the  deceased  and  the  attesting 
witness,  (t)  So  where  an  original  note  of  hand  is  lost,  a  copy 
cannot  be  read  in  evidence  unless  the  note  is  first  proved  to  be 
genuine,  (u)  In  secondary  evidence  there  are  no  degrees,  that  is, 
no  precedence  or  superiority  in  point  of  admissibility.  An  attested 
copy  of  a  written  instrument  is  not  of  a  superior  order  of  proof  to 
an  examined  copy,  nor  is  an  examined  copy  superior  to  parol  evi- 
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(Z)  2  Phil.  Ev.  222.  Graham  v. 
Dyster,  2  Stark.  R.  23.  Sideways  v. 
Dyson,  ibid.  49.  1  Stark.  Ev.  403. 

(m)  Cooper  and  another  v.  Gibbons, 
3  Campb.  363.  That  was  an  action  for 
the  value  of  a  pipe  of  wine :  notice  had 
been  given  by  the  defendant  to  the  plain- 
tiffs to  produce  their  books,  but  they 
were  not  produced.  It  was  insisted  for 
the  defendant,  that  the  jury  were  bound 
to  draw  an  inference  against  the  plaintiffs 
from  such  non-production.  But  Gibbs, 
C.  J.,  said,  *  I  have  considered  this  sub- 
ject a  good  deal,  and  am  of  opinion,  that 
the  jury  are  not  anthorized  to  draw  any 
such  inference  from  the  circumstance 
relied  on.  The  non-production  of  the 
plaintiffs'  books,  after  a  notice  to  produce 
them,  merely  entitles  the  defendants  to 
give  parol  evidence  of  their  contents.' 
See  the  observations  of  Mr.  Phillipps, 
vol.  2,  222. 

(n)  Sayer  v.  Kitchen,  1  Esp.  N.  P.  C. 
210. 

(o)  Wharam  v.  Routledge,  5Esp.N.P.C. 
235.  Rose.  Ev.  9  S.  P.,  if  they  are 
at  all  material  to  the  case,  Wilson  v. 
Bowie,  1  C.  &  P.  10,  Park,  J.  A.  J. 
Calvert  v.  Flower,  7  C.&  P.  386. 

VOL.  III.  I 


(p)  Graham  v.  Dyster,  2  Stark.  23. 
Rose.  Ev.  9. 

(</)  Crisp  v.  Anderson,  1  Stark.  N.  P.  C. 
35,  but  the  party  refusing  is  at  liberty  to 
prove  the  contrary,  ibid. 

(r)  Where  secondary  evidence  is  let 
in,  it  is  subject  to  the  same  rules  as  the 
best  evidence  which  the  case  admits  of : 
the  evidence  as  to  the  contents  of  written 
instruments,  when  they  cannot  be  pro- 
duced themselves,  must  be  of  a  nature 
which  the  law  would  receive  in  other 
instances.  Per  Lord  Ellenborough,  in 
Fisher  v.  Samuda,  1  Campb.  193. 

(*)  Bull.  N.  P.  254.  Rex  v.  Cul- 
pepper,  Skin.  673. 

(0  Reg.  v.  St.  Giles,  1  E.  &  B.  642. 
Erie,  J.,  said,  *  In  no  case  whatever  when 
the  instrument  is  lost,  and  the  attesting 
witness  is  dead,  can  it  be  necessary  to 
prove  his  handwriting.'  But  Wightman, 
J.,  thought  it  not  necessary  to  determine 
whether  proof  of  such  handwriting  was 
indispensable;  and  Crompton,  J.,  thought 
there  might  be  cases  where  it  might  be 
necessary  to  prove  such  handwriting. 

(M)  By  Lord  Hardwicke,  C.  J.,  in 
Goodier  v.  Lake,  1  Atk.  246. 
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dence  of  the  contents,  (v)     As  soon,  therefore,  as  a,  party  has 
accounted  for  the  absence  of  the  original  document,  he  is  at  liberty 
to  give  any  kind  of  secondary  evidence,  (w)     A  copy  of  a  docu- 
ment taken  by  a  machine  which  was  worked  by  the  witness  who 
produces  it,  is  good  secondary  evidence,  though  it  was  not  com- 
pared with  the  original,  (x)     So  a  document  sent  by  the  plaintiff 
to  the  defendant  with  a  letter  stating  it  to  be  a  copy  of  a  deed,  is 
sufficient,  though  notice  to  produce  the  deed  has  been  given,  and 
the  deed  is  not  called  for.  (y)     But  a  paper  delivered  as  a  copy  of 
a  deed  from  the  office  of  an  attorney,  but  which  he  states  he  is 
unable  of  his  own  knowledge  to  vouch  to  be  a  copy,  is  insuffi- 
cient, (z)     The  evidence  of  any  one  who  recollects  the  contents  of 
a  letter  is  good  secondary  evidence  of  them,  (a)  although  it  is  in 
the  party's  power  to  produce  the  clerk  who  wrote  the  letter,  (b) 
If  it  be  necessary  to  prove  the  contents  of  a  license  to  trade 
granted  from  the  crown,  proof  of  its  loss  is  not  enough  to  let  in 
parol  evidence  of  them,  because  there  must  be  some  register  of  it 
at  the    secretary  of  state's  office,   and    that  register  would  be 
better  than  parol  evidence,  (c)     So  where  it  was  proposed  to 
prove  that  defendant  was  owner  of  a  ship,  by   means   of  his 
affidavit,  sworn  for  the   purpose   of  obtaining   a   certificate  of 
register,  and  a  proper  ground  for  the  reception  of  secondary  evi- 
dence had  been  laid ;  Lord  Ellenborough  held,  that  an  entry  in 
the  register-book  at  the  custom-house,  stating  that  the  certificate 
had  been  granted  on  an  affidavit  of  the  defendant  that  he  was 
owner,  was  not  admissible  as  secondary  evidence.     The  collector's 
clerk,  or  some  person  who  had  seen  the  affidavit,  and  knew  that  it 
was  made  by  the  defendant,  ought  to  have  been  called,  (d)   Where 
there  are  two  parts  of  a  written  agreement,  both  executed  at  the 
same  time,  the  one  stamped  and  the  other  unstamped,  the  un- 
stamped part  is  admissible  as  secondary  evidence  of  the  contents 
of  the  stamped  part,  (e)     So  where  there  was  a  properly  stamped 


(y)  2  Phil.  Ev.  236.  It  was  formerly 
thought  that  the  next  best  evidence  of  a 
deed  was  a  counterpart.  Bull.  N.  P. 
254,  and  see  Munn  v.  Godbold,  3  Bing. 
292,  and  if  there  were  no  counterpart, 
an  examined  copy,  1  Phil.  Ev.  438,  6th 
ed. 

(w)  Per  Parke,  B.,  Doe  d.  Gilbert  v. 
Eoss,  7  M.  &  W.  102.  In  that  case  on 
the  trial  of  an  ejectment  by  the  same 
lessors  of  the  plaintiff  against  a  different 
defendant,  a  deed  was  given  in  evidence 
on  the  part  of  the  defendant,  and  it  was 
held  that  the  shorthand  writer's  notes  of 
the  contents  of  the  deed  were  admissible 
in  evidence,  although  there  was  an  at- 
tested copy,  which  being  unstamped  was 
rejected.  In  Brown  v.  Woodman,  6  C. 
&  P.  206,  Parke,  J.,  held  that  parol  evi- 
dence of  the  contents  of  a  letter  was  ad- 
missible, although  a  copy  of  the  letter 
existed.  In  Doe  d.  Morse  v.  Williams, 
C.  &  M.  615,  Patteson,  J.,  held  that 
parol  evidence  of  the  contents  of  a  notice 
to  quit  was  admissible,  although  no  notice 
had  been  served  to  produce  the  copy  of 
the  notice  served  on  the  defendant.  In 
Hall  v.  Ball,  3  M.  &  Gr.  242,  in  trover 
for  an  expired  lease  by  the  lessor,  the 


lease  or  counterpart  executed  by  the 
lessor  not  being  produced  by  the  de- 
fendant upon  notice,  it  was  held  that  the 
lessor  might  give  parol  evidence  of  the 
contents  without  producing  the  counter- 
part executed  by  the  lessee.  And  see 
Newton  v.  Chaplin,  10  C.  B.  356. 

(a?)  Simpson  v.  Thornton,  2  M.  & 
Rob.  433,  Maule,  J. 

(y}  Ansell  v.  Baker,  3  C.  &  K.  145. 
This  decision,  perhaps,  rather  rests  on 
the  ground  that  the  plaintiff  had  ad- 
mitted the  existence  of  such  a  deed,  and 
that  such  admission  was  evidence  against 
him  independently  of  the  notice  to  pro- 
duce; still  it  was  an  admission  of  the 
correctness  of  the  copy. 

(z)  Volant  v.  Soyer,  13  C.  B.  231. 

(a)  Liebman  v.  Pooley,  1  Stark. 
N.  P.  C.  167,  by  Lord  Ellenborough.  But 
a  copy  of  the  original  copy  of  a  letter  is 
not  good  secondary  evidence,  ibid. 

(6)  Rex  v.  Chadwick,  6  C.  &  P.  181, 
Tindal,  C.  J. 

(c)  Rhind  v.  Wilkinson,  2  Taunt.  237. 
Eyre  v.  Palsgrave,  2  Campb.  605.  Sed 
quaere. 

(d}  Teed  v.  Martin,  4  Campb.  90. 

(e)  Waller  v.  Horsfall,  1  Campb.  501. 


CHAP.  i.  §  ii.]  Best  possible  Evidence  must  be  produced. 

agreement  under  seal,  and  a  counterpart  of  it  unstamped,  and 
the  plaintiff  proved  the  loss  of  the  deed  itself,  and  proposed  to 
read  a  draft  copy  in  evidence,  it  was  held  that  the  unstamped 
counterpart,  which  was  produced  after  notice  by  the  defendant 
might  be  read  as  secondary  evidence  of  the  contents  of  the  lost 
deed.  (/) 

A  copy  of  a  copy  of  a  document  in  the  possession  of  the  de- 
fendant, who  had  received  notice  to  produce  the  document,  was 
offered  as  secondary  evidence  of  the  contents,  being  produced  by 
a  witness,  who  stated  that  he  had  compared  it  with  the  first  copy, 
which  he  had  compared  with  the  original  document,  Alderson,  B., 
rejected  the  proposed  proof,  (g) 

There  are  some  particular  cases,  where  the  rule  that  the  best 
possible  evidence  must  be  produced  has  been  relaxed.  Where  it 
is  necessary  to  prove  an  entry  in  a  public  book,  the  original  book 
need  not  be  shown ;  but  from  a  principle  of  general  convenience, 
an  examined  copy  will  be  admitted.  (A)  The  post-office  marks  in 
town  or  country,  proved  to  be  such,  are  evidence  that  the  letters, 
on  which  they  are,  were  in  the  office  to  which  those  marks  belong 
at  the  dates  those  marks  specify ;  (z)  but  a  mark  of  double  postage 
on  such  a  letter  is  not  in  itself  evidence  that  the  letter  contained 
an  en  closure,  (/)  and  it  has  been  held  that  the  post-mark  is  not 
evidence  for  the  purpose  of  proving  that  the  letter  was  put  into 
the  post-office  at  the  place  mentioned  by  such  post-mark,  (k)  The 
muster-books  of  the  King's  ships,  documented  in  the  navy  office, 
to  which  returns  are  regularly  made,  by  the  commanders,  of  the 
names,  &c.,  of  their  respective  crews,  may  be  admitted  as  evidence 
of  the  persons  therein  named  having  served  on  board  the  several 
ships  in  the  capacity  there  mentioned.  (7)  So  in  the  case  of  all 
peace  officers,  justices  of  the  peace,  constables,  &c.,  it  is  sufficient  to 
prove  that  they  acted  in  those  characters,  without  producing  their 
appointments ;  (m)  and  that  even  in  a  case  of  murder,  (n)  A  witness 
may  be  examined  on  the  voire  dire  as  to  the  contents  of  a  written 
instrument,  without  notice  having  been  given  to  produce  it.  (0) 
And  where  a  witness  is  cross-examined  for  the  purpose  of  im- 
peaching his  credit,  such  cross-examination  is  sometimes  allowed 
to  be  conducted  without  regard  to  the  rule  under  consideration. 
Thus,  an  accomplice  or  other  witness,  who  appears  for  the  crown 
on  a  criminal  prosecution,  is  often  asked  on  the  part  of  the  pri- 
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(/)  Mnnn  v.  Godbold,  3  Bing.  292. 
See  also  Garnons  v.  Swift,  1  Taunt.  507. 

(g)  Everingham  v.  Koundell,  2  M.  & 
"Rob.  138,  as  cited  2  Phil.  Ev.  239.  '  This 
evidence  was  manifestly  defective;  it  did 
not  appear  that  the  witness  had  com- 
pared the  copy  produced  with  the  original 
document.  After  the  rejection  of  this 
second  copy,  parol  evidence  of  the  con- 
tents of  the  original  document  would 
have  been  admissible.'  Ibid. 

(A)  1  Phil.  Ev.  432. 

(f)  Rex  v.  Plumer,  Russ.  &  Ry.  264. 
Ante,  vol.  1,  p.  366. 

0')  Ibid. 

(£)  Rex;  v.  Watson,  1  Campb.  215. 
Ante,  vol.  1,  p.  366,  and  Fletcher  v. 
Braddyll,  3  Stark.  N.  P.  C.  64. 


(Z)  Ante,  vol.  2,  p.  924,  Rhodes's  case, 
1  Leach,  24.  And  see  Aickles's  case,  1 
Leach,  390,  where  it  was  held  that  the 
daily  book  of  a  prison  is  good  evidence 
to  prove  the  time  of  a  prisoner's  dis- 
charge. 

(m)  1  Phil.  Ev.  432.     Ante,  p.  221. 

(n)  By  Buller,  J.,  in  Berry  man  v. 
Wise,  4  T.  R.  366. 

(o)  Howell  v.  Locke,  2  Campb.  15. 
'  An  examination  on  the  voire  dire  is  for 
the  purpose  of  establishing  something  of  v 
which  the  court  is  to  be  the  judge  and  not 
the  jury;  it  may  well  be,  therefore,  that 
the  rule  there  is  not  so  exclusive  as  in  the 
case  of  an  examination  going  to  a  jury.' 
Per  Maule,  J.,  Macdonnell  v,  Evans,  1 1 
C.  B  930. 


R  2 
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soner,  without  any  objection,  whether  he  has  not  himself  been 
tried  for  some  offence,  although,  if  the  rule  were  strictly  applied, 
that  fact  could  only  be  proved  by  the  best  possible  evidence,  viz., 
the  record,  (p)  So  it  has  been  argued  by  a  very  eminent  writer, 
that  a  witness  may  be  asked  on  cross-examination,  for  the  purpose 
of  trying  his  credit  and  veracity,  whether  he  has  not  given  an 
account  in  a  letter  different  from  his  present  testimony,  without 
regard  to  the  objection  that  the  letter  itself  is  the  best  evidence, 
and  therefore  the  parol  evidence  of  the  witness  inadmissible  ;  (</) 
for  the  general  rule,  that  the  best  evidence  is  to  be  produced 
which  the  nature  of  the  thing  admits,  is  to  be  understood  as 
applying  only  to  the  proof  of  the  issue,  or  of  some  fact  material 
to  the  issue,  (r) 

Whatever  a  party  says,  or  his  acts  amounting  to  admissions, 
are  evidence  against  himself,  though  such  admissions  may  involve 
what  must  necessarily  be  contained  in  some  deed  or  writing,  (s) 
The  reason  why  such  parol  statements  are  admissible,  without 
notice  to  produce,  or  accounting  for  the  absence  of  the  written 
instrument,  is  that  they  are  not  open  to  the  same  objection  which 
belongs  to  parol  evidence  from  other  sources  where  the  written 
evidence  might  have  been  produced,  for  such  evidence  is  excluded 
from  the  presumption  of  its  untruth,  arising  from  the  very  nature 
of  the  case,  where  better  evidence  is  withheld ;  whereas,  what  a 
party  himself  admits  to  be  true,  may  reasonably  be  presumed  to 
be  so.  (t)  And  such  an  admission  is  legal  evidence,  not  as  second - 


(p)  2  Phil.  ET.  428,  et  seq.     See  post 
[931]. 

(?)  1  Phil.  Ev.  299,  7th  ed. 

(r)  Ibid.  301,  7th  ed. 

(s)  Per  Parke,  B.,  Slatterie  v.  Pooley, 
6  M.  &  W.  664.  This  doctrine  has  been 
since  much  doubted ;  but  as  it  should  seem 
without  sufficient  reason.  In  Boulter  v. 
Peplow,  9  C.  B.  493  at  p.  501,  Maule,  J., 
said,  Slatterie  v.  Pooley  'certainly  is  not 
very  satisfactory  in  its  reasons.  The  deci- 
sion was  founded  on  a  passage  in  1  Phillips 
on  Evidence,  p.  364,  8th  edit.,  which  in 
itself  does  not  seem  to  me  very  sound. 
What  the  party  himself  says  is  not  before 
the  jury;  but  only  the  witness's  repre- 
sentation of  what  he  said.  What  a  man 
says,  is,  generally  and  very  properly, 
evidence  against  him;  but  a  verbal  re- 
presentation by  a  third  person  is  quite 
another  thing.'  But  this  is  plainly  a 
fallacy.  The  evidence  is  admitted  on 
the  ground  that  the  witness  will  prove 
ipsissima  verba  of  the  party,  and  the  ob- 
jection would  equally  apply  to  every 
admission  by  any  party  proved  by  any 
person.  The  rule  is  not  confined  to 
verbal  statements;  if  a  man  by  writing 
made  an  admission,  it  clearly  would  be 
evidence  against  him,  as  was  held  in 
Boulter  v.  Peplow.  In  fact,  the  ob- 
jection goes  to  the  weight,  and  not  to  the 
admissibility  of  the  evidence.  And  there 
is  ^  really  much  less  objection  to  the  ad- 
missibility of  an  admission  relating  to  a 
writing,  than  to  an  admission  as  to  any 
other  matter;  for  the  writing  may  be 


produced,  and  thereby  any  mistake  or 
misrepresentation  may  be  set  right.  In 
Lord  Gosford  v.  Kobb,  8  Irish  Law  B. 
217,  Pennefather,  C.  J.,  said,  'No  ad- 
mission of  a  party  can  be  received  in 
evidence  in  substitution  for  what  would 
be  otherwise  required  as  proof  of  the 
execution  of  a  deed.'  This  is  clearly  an 
error.  It  would  exclude  every  admission 
by  counsel  or  otherwise  of  the  execution 
of  a  document.  In  Lawless  v.  Queale,  8 
Irish  LawR.  382,  Pennefather,C.  J.,  made 
some  very  strong  remarks  on  Slatterie  v. 
Pooley;  but  all  those  remarks  really  bear 
only  on  the  dangerous  nature  of  the 
evidence,  and  not  on  its  admissibility: 
and  it  was  well  laid  down  by  Erie,  C.  J., 
in  Tupper  v.  Folkes,  9  C.  B.  (N.  S.)  797 
(after  both  these  Irish  cases  had  been 
cited),  that  '  the  admission  of  the  de- 
fendant is  always  evidence  to  prove 
everything  that  he  intended  to  admit.' 

(0  Per  Parke,  B.,  Slatterie  v.  Pooley.  In 
Erie  v.  Picken,  5  C.  &  P.  542,  Parke,  B., 
held  that  a  witness  might  be  asked  whether 
he  had  not  heard  the  defendant  say  that 
a  person  had  agreed  to  give  a  certain 
sum  for  an  estate.  In  Slatterie  v.  Pooley, 
after  a  composition  deed  and  schedule 
had  been  produced,  and  the  latter  not 
being  duly  stamped  rejected,  evidence  of 
a  verbal  admission  by.  the  defendant  that 
the  debt  mentioned  in  the  declaration  was 
the  same  with  one  entered  in  the  schedule, 
wasjheld  admissible,  for  the  purpose  of 
proving  the  third  issue  in  the  cause.  Blox- 
am  v.  Elsie,  B.  &  M.  N.  P.  K.  187,  was 
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ary  evidence  of  the  contents  of  a  written  instrument,  but  as 
original  evidence,  (u)  And  the  principle  is  the  same,  whether 
the  admission  is  by  words  or  by  acts :  and  a  man  may  by  his  acts 
make  an  admission  as  clearly  and  as  much  in  detail  as  he  possibly 
could  by  words,  (v) 

If  the  fact  of  the  occupation  of  land  is  alone  in  issue,  without  Fact  of 
respect  to  the  terms  of  the  tenancy,  this  fact  may  be  proved  by  tenancy, 
any  competent  oral  testimony,  such  as  payment  of  rent,  or  decla- 
rations of  the  tenant,  notwithstanding  it  appears  that  the  occu- 
pancy was  under  an  agreement  in  writing ;  for  here  the  writing  is 
only  collateral  to  the  fact  in  question,  (w}     But  if  any  of  the  Terms  of  it. 
terms  of  the  tenancy,  as,  for  example,  who  is  the  lessor,  or  what 
is  the  rent,  or  what  rent  is  due,  (x)  are  in  issue,  and  it  appears 
that  there  was  a  written  contract  for  the  tenancy,  such  contract 
must  be  produced,  (y)     But  the  statements  made  by  a  tenant  of 
the  terms  upon  which  he  is  actually  holding  the  premises,  are 
admissible  against  him  in  order  to  prove  the  terms  of  his  tenancy, 
though  the  tenancy  was  created  by  adopting  the  terms  of  a  former 
demise  in  writing,  (z) 

So  the  fact  that  a  person  is  employed  as  a  servant  under  a  Facts  of  ser- 
written   agreement  may  be  proved  without  its  production,  but  vice, 
not  the  terms  of  it.  (a) 

Inscriptions  on  walls,  and  fixed  tables,  mural  monuments,  grave-  inscriptions 
stones,  surveyors'  marks  on  boundary  trees,  as  they  cannot  be  on  walls,  &c. 
conveniently  produced  in  court,  may  be  proved  by  secondary  evi- 
dence, (b)  Such  exceptions  are  in  cases  where  the  material  on 
which  the  document  is  written  is  not  easily  removed ;  as  in  the 
case  of  things  fixed  to  the  ground  or  to  the  freehold,  for  the  law 
does  not  expect  a  man  to  break  up  his  freehold  for  the  purpose  of 
bringing  a  notice  into  court.  But  that  ground  of  exception  does 
not  apply  to  the  case  of  a  notice  painted  on  a  board,  fastened  by 
a  string  to  a  nail  in  a  wall,  as  there  could  be  no  difficulty  or  in- 
convenience in  removing  the  board  from  the  nail  on  which  it  was 
hung,  and  producing  it  in  court,  (c)  Where  011  an  indictment 
for  murder,  the  point  was  very  much  argued  whether  the  inscrip- 
tion on  a  coffin-plate  could  be  given  in  evidence  without  pro- 

expressly  overruled  in  this  case.  In  Howard  (M?)  Greenl.  Ev.  100.  Rex  v.  The  Holy 

v.  Smith,  3  M.  &  Gr.  254,  the  question  Trinity,  Kingston-upon-Hull,  7  B.  &  C. 

in  an  action  of  replevin  was,  whether  the  611;  1  M.  &  K.  444. 

plaintiff  held  under  a  demise  at  the  rent  (#)  Augustien  v.  Challis,  1  Exch.  R. 

of  20/.,  payable  quarterly,  and  evidence  279. 

of  verbal  statements  of  the  plaintiff  that  (y)  Rex  v.  Rawden,  8  B.   &  C.  708. 

he  so  held  were  held  sufficient,  although  Rex  v.  Merthyr  Tidvil,  1  B.  &  Ad.  29. 

it  appeared  that  the  tenancy  was  created  Doe  u.  Harvey,  8  Bing.  R.  239. 

by  adopting  the  terms  of  a  former  demise  (z)  Howard  v.  Smith,  3  M.  &  Gr.  255. 

in  writing,  which  was  not  produced.  (a)  Reg.  v.   Duffield,   5   Cox,   C.   C. 

(M)  Per  Patteson,  J.,  Reg.  v.  Basing-  404.     Reg.  v.  Rowlands,  5   Cox,  C.  C. 

stoke,  14  Q.  B.  611.  415  (6). 

(v)  Per  Coleridge,  J.,  ibid.     In  this  (6)  Greenl.    Ev.   106,  citing  Doe  d. 

case  it  was  held  that  the  payment  of  Coyle  v.  Cole,  6  C.  &  P.  359,  Patteson,  J. 

relief  to  a  pauper  whilst  resident  in  one  Rex  v.  Fursey,  6  C.  &  P.  81.    Parke,  J., 

parish  by  the  overseers  of  another  parish  and  Gaselee,  J. ;  where  the  contents  of  a 

for    several    years,    after    a    threat    by  paper  notice  affixed  to  a  wall  were  proved 

the  overseers   of  the  former  parish  to  by  a  copy.     Parol  evidence,  however,  is 

remove  the  pauper,  unless  a  certificate  admissible  in  such  cases.     Doe  v.  Cole, 

was  obtained,  was  an  admission  that  a  (c)  Jones  v.  Tarleton,  1  Dowl.  P.  R. 

certificate  had  been  obtained.  (N.  S.)  625,  9  M.  &  W.  675. 
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ducing  the  coffin-plate  itself,  Maule,  J.,  held  that  it  could  not, 
because  the  presumption  was  that  it  was  in  existence,  (d) 
Photograph.  On  an  indictment  for  bigamy,  it  has  been  held  that  a  photo- 
graph taken  from  the  prisoner,  who  said  it  was  that  of  her  first 
husband,  might  be  shown  to  a  witness,  and  he  might  be  asked 
whether  it  represented  the  man,  whom  he  had  seen  married,  (e) 


[750] 

General  rule 
that  hearsay 
evidence  is 
inadmissible. 


And  so  also 
are  written 
statements. 


SEC.  III. 
Of  Hearsay  Evidence. 

THEKE  is  no  rule  in  the  law  of  evidence  more  important  or  more 
frequently  applied  than  the  general  one,  that  hearsay  evidence  of 
a  fact  is  not  admissible.  If  any  fact  is  to  be  substantiated  against 
a  person,  it  ought  to  be  proved  in  his  presence  by  the  testimony 
of  a  witness  sworn  to  speak  the  truth  ;  and  the  reason  of  the  rule 
is,  that  evidence  ought  to  be  given  under  the  sanction  of  an  oath, 
and  that  the  person  who  is  to  be  affected  by  the  evidence  may 
have  an  opportunity  of  interrogating  the  witness  as  to  his  means 
of  knowledge,  and  concerning  all  the  particulars  of  his  state- 
ment. (/) 

And  the  same  rule  applies  to  the  written  statements  of  either 
living  or  deceased  persons.  Where,  therefore,  after  the  death 
of  one  Stuart,  a  tin  case  containing  papers  was  delivered 
by  a  servant  to  their  master ;  and  one  of  these  papers  was 
indorsed  in  Stuart's  handwriting,  ( My  own  private  affairs,' 
and  it'  contained  a  paper  purporting  to  be  a  certificate  of  the 
minister  and  elders  of  the  kirk  session  at  Canongate  in  Edin- 
burgh, and  given  by  them  to  Stuart.  It  was  usual  for  the 
minister  and  elders  of  the  kirk  session,  when  a  person  left  the 
congregation,  to  give  a  certificate  to  enable  him  to  be  admitted 
into  any  other  congregation.  A  book  containing  the  minutes  of 
the  kirk  session  of  their  transactions  was  also  produced,  and  the 
session  clerk  of  Canongate  was  called  to  prove  that  he  had  learnt 
the  handwriting  of  the  parties  who  had  signed  the  certificate  by 
looking  at  the  minutes  in  the  book.  It  was  objected  that  the 
witness  could  not  be  permitted  to  look  at  the  book  in  order  to 
become  acquainted  with  the  handwriting  therein ;  2nd,  that  the 
book  itself  was  not  evidence,  and  could  not  be  used  for  any  pur- 
pose ;  3rd,  that  the  certificate  itself  would  not  be  evidence  even 
if  the  signatures  to  it  were  proved ;  4th,  that  as  the  servant  who 
delivered  the  papers  to  the  master  was  not  called,  there  was  no 
proof  that  the  certificate  had  ever  been  in  Stuart's  possession ; 
5th,  that  the  indorsement  on  the  paper  containing  it  was  inadmis- 


(d)  Anonymous,  stated  by  Maule,  J., 
in  Eeg.  v.  Hinley,  1  Cox,  C.  C.  12. 

(«)  Eeg.  v.  Tolson,  4  F.  &  F.  103. 
Willes,  J.,who  said, « The  photograph  was 
admissible,  because  it  is  only  a  visible 
representation  of  the  image  or  impression 
made  upon  the  minds  of  the  witnesses  by 
the  sight  of  the  person,  or  the  object  it 
represents;  and,  therefore,  is  in  reality 


only  another  species  of  the  evidence, 
which  persons  give  of  identity  when  they 
speak  merely  from  memory.'  But  the 
right  ground  on  which  this  photograph 
was  admissible  is,  that  the  prisoner  had 
said  that  it  was  that  of  her  first  hus- 
band. 

(/)  1  Phi).  Ev.  229,  7th  cd.;  206,  9th 
cd. 
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sible,  and  that  all  it  showed  was  that  one  paper  had  once  been  in 
his  presence;  and  it  was  held  that  the  certificate  was  inadmis- 
sible, (g) 

There  are,  however,  certain  instances,  which  it  will  be  the 
object  of  this  section  to  point  out,  where  hearsay  evidence  is  ad- 
missible, because  either  the  objection  does  not  apply,  or  from  the 
necessity  of  the  case  the  rule  is  relaxed. 

Many  things  which  pass  in  words  only  are  really  acts,  and  are  Where  words 
therefore  admissible.     Such  lare  all  contracts  by  parol.     So  is  a  amount  to 
claim  to  land  or  goods,  (h)     So  directions  given  by  words  are  acts* 
admissible,  (i) 

When  hearsay  is  introduced,  not  as  a  medium  of  proof  in  order  Hearsay  part 

to  establish  a  distinct  fact,  but  as  being  in  itself  a  part  of  the  of  ^  trans" 
,.         .  ,.           .,    .     xl_  j     P   .ul         p  -,     i      .,    action,  or  res 

transaction  m  question,  it  is  then  admissible ;  lor  to  exclude  it  gest(Bt 

might  be  to  exclude  the  only  evidence  of  which  the  nature  of  the 
case  is  capable,  (j)  Thus  in  Lord  George  Gordon's  case,  on  a 
prosecution  for  high  treason,  it  was  held  that  the  cry  of  the  mob 
might  be  received  in  evidence  as  part  of  the  transaction,  (k)  And, 
generally  speaking,  declarations  accompanying  acts  are  admissible 
in  evidence  as  showing  the  nature,  character,  and  object  of  such 
acts.  (/)  Thus  where  a  person  enters  into  land  in  order  to  take 
advantage  of  a  forfeiture,  to  foreclose  a  mortgage,  to  defeat  a 
disseisin,  or  the  like ;  (m)  or  changes  his  actual  residence,  or  is 
upon  a  journey,  or  leaves  his  home,  or  returns  thither,  or  remains 
abroad,  or  secretes  himself,  or,  in  fine,  does  any  other  act  mate- 
rial to  be  understood ;  his  declarations  made  at  the  time  of  the 
transaction,  and  expressive  of  its  character,  motive,  or  object,  are 
regarded  as  (  verbal  acts  indicating  a  present  purpose  and  inten- 
tion,' and  are  therefore  admitted  in  proof  like  any  other  material 
facts.  They  are  part  of  the  res  gestce.  (n)  Thus,  where  a  con- 
stable, who  was  indicted  for  a  forcible  entry  into  a  house,  had 
searched  the  house,  having  a  warrant  in  his  hand,  Lord  Tenterden, 
C.  J.,held  that  what  he  said  at  the  time  as  to  who  he  was  searching 
for,  was  admissible,  although  the  question  was  asked  by  his  counsel, 
and  the  answer  might  be  in  his  favour.  (0)  But  where  the  pri- 

(#)  Eeg.  v.  Barber,  1  C.  &  K.  434.  Swett,  3  Greenl.  316.     3  Bl.  Com.  174, 

Gurney,  B.,  Williams,  J.,  and  Maule,  J.  175. 

The  statement  in  the  text  is  more  accurate          (n)  Greenl.  Ev.  120,  citing  Bateman  v. 

than  that  in  C.  &  K.     The  judges  did  Bailey,  5  T.  R.  512.     Kawson  v.  Haigh, 

not  intimate  the  ground  on  which  the  2  Bingh.  K.   99.     Newman  c.   Stretch, 

certificate  was  inadmissible.  M.  &  M.  338.     Kidley  v.  Gyde,  9  Bing. 

(A)  Ford  v.  Elliott,  4  Exch.  R.  78.  349.     Smith  v.  Cramer,  1   Bing.  N.  C. 

Kolfe,  B.,  *  A  claim  may  be  manifested  585.     Gorham  v.  Canton,  5  Greenl.  266. 

by  words  as  well  as  acts.    Whether  it  Fellowes  v.  Williamson,  M.  &  M.  306. 

be  by  words  or  otherwise  seems  to  me  to  Vacher  v.  Cocks,  M.  &  M.  353,  1  B.  & 

be  perfectly  immaterial.'     Alderson,  B.,  Ad.  145. 

'If  I  were  to  say  "Take  these  goods          (o)  Rex  v.  Smyth,  5  C.   &   P.    201. 
away,"  and  put  them  into  your  hand,  that  And  see  1  Stark.  Ev.  62,  350,  351.  Wai- 
would  clearly  be  an  act.'  ters  u.  Lewis,  7  C.  &  P.  344.     Where  an 
(i)  Reg.  v.  Wilkins,  4  Cox,  C.  C.  92,  agent  paid  money  into  a  bank,  Littledale, 
where  Erie  held  that  a  witness  might  J.,  held  that  what  he  said  about  the  money 
prove  that  he  made  inquiries,  and  in  con-  at  the  time  he  paid  the  money  into  the 
sequence    of   directions    given    him    in  bank  was  admissible.    Reg.  v.  Hall,  8  C. 
answer  to  those  inquiries  he  followed  the  &  P.  358.     The  learned  judge  admitted 
prisoners  until  he  apprehended  them.  the  evidence,  on  the  ground  that  it  was 
(j)  Rose.  Ev.  30.  a  declaration  by  an  agent  acting  within 
(A)  21  How.  St.  Tr.  535.  the  scope  of  his  authority;  but  it  seems 
(/)  1  Stark.  Ev.  51,  87,  88,  89.  equally  admissible,  as  a  declaration  ac- 
(wi)  Co.  Litt.  49  b,  2456.    Robinson  v.  companying  the  act  of  payment,  and  ex- 
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Complaints  of 
injuries. 


Robbery  and 
rape. 


soner,  who  was  indicted  for  burning  a  bible,  had  employed  some 
boys  to  take  books  to  a  place  where  they  were  burnt  by  his  direc- 
tion, it  was  held  that  what  a  person,  who  first  appeared  when  the 
burning  was  going  on,  said  at  the  .time  he  tore  up  a  book  and 
threw  it  into  the  fire,  was  not  admissible,  as  there  was  no  common 
object  proved  between  him  and  the  prisoner,  (p) 

In  an  action  by  a  husband  and  wife  for  wounding  the  wife,  Lord 
C.  J.  Holt  allowed  what  the  wife  said  immediately  upon  the  hurt 
received,  and  before  she  had  time  to  devise  anything  for  her  own 
advantage,  to  be  given  in  evidence  as  part  of  the  res  gesta.  (q) 
So  on  an  indictment  for  manslaughter,  in  killing  a  party  by 
driving  a  cabriolet  over  him,  it  has  been  held  that  a  statement 
made  by  the  deceased  immediately  after  the  accident,  as  to  the 
cause  of  the  accident,  is  admissible,  (r)  And  Lawrence,  J.,  said,  in 
Aveson  v.  Lord  Kinnaird,  (s)  that  it  is  in  every  day's  experience, 
in  actions  of  assault,  that  what  a  man  has  said  of  himself  to  his 
surgeon  is  evidence  to  show  what  he  suffered  by  the  assault.  In- 
quiries of  patients  by  medical  men,  with  the  answers  to  them,  are 
evidence  of  the  state  of  health  of  the  patients  at  the  time ;  and 
what  were  the  symptoms,  what  the  conduct  of  the  parties  them- 
selves at  the  time,  are  always  received  in  evidence  upon  such 
inquiries,  and  must  be  resorted  to  from  the  very  nature  of  the 
thing,  (t)  So  a  conversation  as  to  the  state  of  the  health  of  a 
deceased  person,  between  him  and  a  witness,  is  admissible  to  prove 
that  he  was  in  good  health  at  the  time.  (u)  So  on  a  prosecution 
for  robbery,  it  has  been  held,  that  the  fact  of  the  party  robbed 
making  a  complaint  to  a  constable  shortly  after  the  robbery,  and 
mentioning  the  name  of  a  person,  as  the  name  of  one  of  the  per- 
sons who  had  robbed  him,  is  admissible,  but  not  the  name  so  men- 
tioned, (v)  So  on  a  prosecution  for  a  rape,  it  has  been  held  that 


planatory  of  the  purpose  of  the  payment. 
C.  S.  G. 

(p)  Reg.  v,  Petcherini,  7  Cox,  C.  C. 
79,  Crampton,  J.,  and  Greene,  B.  It 
seems  clear  that  the  acts  of  the  person 
•were  inadmissible  on  the  same  ground. 

(<?)  Thompson  v.  Trevanion,  Skin. 
402,  cited  by  Lord  Ellenborough,  C.  J., 
in  Aveson  v.  Lord  Kinnaird,  6  East,  193. 

(r)  Rex  v.  Foster,  6  C.  &  P.  325, 
Park,  J.  A.  J.,  Patteson,  J.,  and  Gurney, 
B. 

(*)  6  East,  193.     1  Phil.  Ev.  191. 

(0  By  Lord  Ellenborough,  C.  J.,  6  East, 
195.  '  When  a  patient  enters  into  a 
history  of  his  complaint,  and  relates  some 
earlier  symptoms  experienced  at  a  former 
period,  he  is  giving  a  narrative  from 
memory  rather  than  yielding  to  the  im- 
pressions forced  upon  him  by  his  situation ; 
and  it  would  seem,  upon  principle,  that 
what  he  (so)  says  ought  not  to  be  re- 
ceived in  evidence.'  1  Phil.  Ev.  191.  And 
'  although  it  is  now  settled  that  what  a 
patient  says  to  a  medical  man  about  his 
sufferings  is  receivable  in  evidence,  it 
should  seem  that  a  statement  by  him  re- 
specting the  particular  cause  of  his  suf- 
ferings (as,  for  example,  the  circumstance 
of  an  assault  which  he  had  received) 


would  be  open  to  greater  objection.'  1 
Phil.  Ev.  192. 

(M)  Reg.  v.  Johnson,  2  C.  &  K.  354. 

(v)  Rex  v.'  Wink,  6  C.  &  P.  397, 
Patteson,  J.  It  was  also  held  that  the 
constable  might  be  asked  whether  in  con- 
sequence of  the  prosecutor  mentioning  a 
name  to  him,  he  went  in  search  of  any 
person,  and  who  that  person  was  ;  but  in 
Reg.  v.  Osborne,  C.  &  M.  622,  this  point 
was  questioned  by  Cresswell,  J.,  who  said, 
'  It  seems  to  me  to  be  rather  too  refined  a 
distinction  to  prevent  the  name  from  being 
mentioned,  and  yet  to  permit  it  to  be 
asked  'whether  in  consequence  of  what 
was  said  the  witness  apprehended  a  par- 
ticular person.  I  think  you  ought  not  to 
go  so  far  as  that.'  But  where,  on  a  trial 
for  murder,  it  was  proved  that  a  shout 
was  heard,  and  a  witness  went  out  of  her 
house  and  saw  the  deceased,  who  seemed 
very  weak  and  injured,  and  the  moment 
she  came  up  to  him  she  asked  him  what 
was  the  matter ;  Monahan,  C.  J.,  held 
that  the  witness  might  add,  'he  said  he 
was  robbed  by  the  man  who  walked  with 
him  from  the  cross  roads,'  on  the  ground 
that  this  was  part  of  the  res  gestce.  Reg. 
v.  Lunny,  6  Cox,  C.  C.  477.  This  case 
deserves  reconsideration. 
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the  prosecutor  may  prove  that  the  woman  made  a  complaint  re- 
cently after  the  injury:  (w)  so  it  has  also  been  considered  allowable, 
on  an  indictment  for  an  assault  on  an  infant  of  five  years  old, 
with  intent  to  ravish  her,  to  give  evidence  of  the  child's  having 
complained  of  the  injury  recently  after  it  was  received.  (#)  But 
the  particulars  of  such  a  complaint  are  not  admissible  in  evidence 
on  the  part  of  the  prosecution,  (y)  It  is  not,  therefore,  compe- 
tent, on  the  part  of  the  prosecution,  to  ask  what  name  the  prose- 
cutrix  mentioned  at  the  time  she  made  such  a  complaint,  (z)  And 
although  what  the  prosecutrix  said  at  the  time  of  the  committing 
the  offence  would  be  receivable  in  evidence,  on  the  ground  that 
the  prisoner  was  present,  and  the  violence  going  on,  yet,  if  the 
violence  was  over,  and  the  prisoner  had  departed,  and  the  prosecu- 
trix had  gone  on  running  away,  crying  out  the  name  of  the  person, 
it  would  not  be  evidence,  (a) 

The  fact  of  the  prosecutrix  having  made  a  complaint  is  only 
admissible  for  the  purpose  of  confirming  her  testimony ;  in  case, 
therefore,  of  her  death,  or  absence  from  any  cause,  neither  the 
particulars  of  the  complaint,  nor  the  fact  of  such  complaint  having 
been  made,  are  admissible  in  evidence.  (5) 

On  a  charge  of  larceny,  where  the  proof  against  the  prisoner  is, 
that  the  stolen  property  was  found  in  his  possession,  it  would  be 
competent  to  show,  on  behalf  of  the  prisoner,  that  a  third  person 
left  the  property  in  his  care,  saying  he  would  call  for  it  again 
afterwards ;  for  it  is  material  in  such  a  case  to  inquire  under 
what  circumstances  the  prisoner  first  had  possession  of  the  pro- 
perty, (c) 

Where  a  witness  had  had  a  conversation  with  a  prisoner  about 
arsenic,  but  could  not  fix  the  time  when  this  happened,  it  was 
held  that  an  observation  respecting  this  conversation  made  by 
the  witness  after  the  prisoner  left  to  a  person  in  the  shop  at  the 
time,  might  be  proved  by  that  person,  in  order  to  fix  the  time 
when  the  conversation  took  place.  (c[)  Where  a  prosecutor  had 
for  three  days  concealed  a  burglary  committed  in  his  house,  fear- 
ing the  vengeance  of  the  prisoners;  Erie,  J.,  held  that  his  wife 
might  prove  that  f  he  told  me  not  to  tell  of  it ;  he  said  he  was 
out  late  at  night  with  his  horses,  and  should  not  be  safe ; '  for 
conversations  that  explain  a  man's  conduct  are  admissible  in 
evidence,  (e) 

If  there  has  been  a  previous  criminal  prosecution  between  the 
same  parties,  and  the  point  in  issue  was  the  same,  the  testimony 
of  a  deceased  witness  given  upon  oath  at  the  former  trial  is  ad- 
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(w)  Rex  v.  Clarke,  2  Stark.  N.  P.  C. 
242.  Such  evidence  is  now  considered 
quite  essential  in  order  to  support  the 
statement  of  the  prosecutrix.  C.  S.  G. 

(#)  1  East,  P.  C.  c.  10,  8.  5,  p.  444. 
Ante, -vol.  1,  p.  931. 

(#)  1  Phil.  Ev.  193,  ante,  vol.  1,  p. 
923,  note  (c). 

(z)  Reg.  v.  Osborne,  C.  &  M.  622, 
Cresswell,  J.  But  the  counsel  for  the 
prisoner  may,  if  he  thinks  fit,  ask  the 
prosecutrix  as  to  the  terms  of  the  com- 
plaint, and  if  he  does  so,  the  counsel  for 
the  prosecution  has  a  right  to  examine 


as  to  all  that  was  said  by  her  in  the  same 
conversation.     C.  S.  G. 

(a)  Per  Cresswell,  J.    Keg.  v.  Osborne, 
supra. 

(b)  Reg.  v.  Megson,  9  C.  &  P.  420, 
Rolfe,  B.    Reg.  v.  Guttridge,  9  C.  &  P. 
471.     Parke,  B.,  ante,  vol.  1,  p.   925;  1 
Phil.  Ev.  193. 

(c)  1  Phil.  Ev.  234,  7th  ed. 

(d)  Reg.  v.  Richardson,  1  Cox,  C.  C. 
361.  Lord  Denman,  C.  J.,  and  Alderson, 
B. 

(e)  Reg.  v.  Glandfield,  2  Cox,  C.  C. 
43. 
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missible  on  the  subsequent  trial,  and  may  be  proved  by  one  who 
heard  him  give  evidence ;  (/)  but  the  witness  must  speak  to  the 
very  words,  and  not  merely  swear  to  the  effect  of  them,  (g)  '  He 
ought,'  said  Lord  Kenyon,  '  to  recollect  the  very  words ;  for  the 
jury  alone  can  judge  of  the  effect  of  words.'  (ft)  In  what  cases 
the  depositions  of  a  witness  before  a  committing  magistrate  may 
be  read  in  evidence  at  the  trial,  will  be  hereafter  considered. 

Besides  the  usual  evidence  of  guilt  in  general  in  cases  of  felony, 
there  is  one  kind  of  evidence  peculiar  to  the  case  of  homicide, 
which  is  the  declaration  of  the  deceased  after  the  mortal  blow  as 
to  the  fact  itself,  and  the  party  by  whom  it  was  committed,  (z) 
The  general  principle  on  which  this  species  of  evidence  is  admitted 
is,  that  they  are  declarations  made  in  extremity,  when  the  party  is 
at  the  point  of  death,  and  when  every  hope  in  this  world  is  gone ; 
when  every  motive  to  falsehood  is  silenced,  and  the  mind  is  in- 
duced by  the  most  powerful  considerations  to  speak  the  truth ;  a 
situation  so  solemn,  and  so  awful,  is  considered  by  the  law  as 
creating  an  obligation  equal  to  that  which  is  imposed  by  a  positive 
oath  administered  in  a  court  of  justice,  (j)  It  is  therefore  evident 
that  declarations,  though  proved  to  have  been  made  by  a  person 
in  a  dying  state,  are  not  admissible,  unless  it  also  appears  that  the 
deceased  himself  apprehended  that  he  was  in  such  a  state  of  mor- 
tality as  would  inevitably  oblige  him  soon  to  answer  before  his 
Maker  for  the  truth  or  falsehood  of  his  assertions.  (A)  ( It  is 
essential  to  the  admissibility  of  these  declarations,  and  is  a  pre- 
liminary fact  to  be  proved  by  the  party  offering  them  in  evidence, 
that  they  were  made  under  a  sense  of  impending  death ;  but  it  is 
not  necessary  that  they  should  be  stated  at  the  time  to  be  so 
made ;  it  is  enough  if  it  satisfactorily  appears,  in  any  mode,  that 
they  were  made  under  that  sanction,  whether  it  be  directly  proved 
by  the  express  language  of  the  declarant,  or  be  inferred  from  his 
evident  danger,  or  the  opinions  of  the  medical  or  other  attendants, 
stated  to  him,  or  from  his  conduct,  or  other  circumstances  of 
the  case ;  all  of  which  are  resorted  to  in  order  to  ascertain  the 
state  of  the  declarant's  mind.  The  length  of  time  which  elapsed 
between  the  declaration  and  the  death  of  the  declarant  furnishes 
no  rule  for  the  admission  or  rejection  of  the  evidence,  though,  in 
the  absence  of  better  testimony,  it  may  serve  as  one  of  the  expo- 
nents of  the  deceased's  belief  that  his  dissolution  was  or  was  not 
impending.  It  is  the  impression  of  almost  immediate  dissolution, 
and  not  the  rapid  succession  of  death  in  point  of  fact,  that  renders 
the  testimony  admissible.  Therefore,  where  it  appears  that  the 
deceased,  at  the  time  of  the  declaration,  had  any  expectation  or 
hope  of  recovery,  however  slight  it  may  have  been,  and  though 


(/)  Kex  v.  Carpenter,  2  Show.  47;  2 
Hawk.  P.  C.  c.  46,  s.  29;  1  Phil.  Ev. 
337;  and  Mr.  Starkie's  note  to  Rex  v. 
Smith,  in  the  second  volume  of  his  Re- 
ports, p.  211. 

(</)  Lord  Palmerston's  case,  cited  by 
Lord  Kenyon  in  Rex  v.  Jolliffe,  4  T.  R. 
290. 

(//)  Ennis  r.  Donisthorne,  MS.  1  Phil. 
Ev.  231,  7th  ed.  By  this  it  is  conceived 
his  lordship  meant,  not  that  the  witness's 


testimony  would  go  for  nothing,  unless  he 
could  swear  positively  they  were  the  very 
words  used  by  the  deceased,  and  no 
other;  but  that  the  present  witness  ought 
to  say,  •  To  the  best  of  my  recollection 
these  were  the  very  words  used.' 

(t)  1  East,  P.  C.  c.  5,  s.  124,  p.  353. 

0')  Per  Eyre,  C.  B.,  in  Woodcock's 
case,  1  Leach,  500. 

(6)  Per  Eyre,  C.  B.,  ibid. 
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death  actually  ensued  in  an  hour  afterwards,  the  declaration  is 
inadmissible.'  (/) 

f  With  respect  to  the  interval  of  time  which  may  have  elapsed  As  to  the  in- 
between  the  dying  declarations  and  the  moment  of  death,  there  *erval  of  t^me 
appears  to  be  no  rule  founded  on  this  circumstance  alone,  nor  is  it  declaration 
consistent  with  the  principle  upon  which  dying  declarations  are  and  the  death, 
received  in  evidence  (which,  as  we  have  seen,  depends  on  the 
state  of  the  declarant's  mind),  that  such  declarations  should  be 
excluded,  if  not  made  within  any  precise  limit  of  time.     It  ought, 
however,  to  appear  that  the  deceased  believed  his  dissolution 
impending.     And  unquestionably  the  length  of  time  may  be  a 
material  consideration  in  forming  an  inference  as  to  the  state  of 
the  mind  of  the  deceased  with  respect  to  his  expectation  of  death 
at  the  time  of  making  a  declaration,  especially  if  the  deceased  has 
not  expressed  his  sense  of  his  own  situation.'  (m) 

Upon  the  trial  of  Welbourn  (n)  for  the  murder  of  Page  by  Welbourn's 
poison,  a  witness  deposed  that  the  deceased  and  the  prisoner  lived  case- 
with  her  as  her  servants ;   that  perceiving  the  deceased  alter  and  Where  it  did 
appear  very  ill,  she  taxed  her  with  being  with  child,  which  she  appear  Sat'  ^ 
owned,  and  the  next  day  continuing  very  ill,  she  confessed  she  the  deceased 
had  taken  something,  at  which  time  the  witness  believed  that  the  knew  she  was 
deceased  was  sensible  of  her  situation  and  danger,  though  she  did  !  *a?p  ymg 

1  11  BMUtJ. 

not  say  so.  ±>ut  when  the  apothecary  came  to  see  her  the  same 
evening,  she  said  that  she  was  very  bad,  and  did  not  know  if  she 
should  get  the  better  of  it.  The  apothecary  deposed,  that  when 
he  first  saw  the  deceased  she  was  then  apparently  dying,  but  he 
believed  that  she  was  not  sensible  of  her  danger ;  that  after  he 
had  been  with  her  some  time  he  made  her  sensible  of  her  danger, 
in  order  that  he  might  get  from  her  what  she  had  done.  She 
desired  him  to  give  her  something  to  ease  her  pain.  He  told  her 
he  must  first  know  what  she  had  done  ;  and  that  she  would  not  [754] 
live  twenty-four  hours  unless  proper  relief  were  afforded  (she  did 
not  in  fact  live  above  an  hour  afterwards).  The  witness  had  no 
other  reason  for  thinking  that  she  knew  her  danger  from  anything 
that  she  said,  except  that,  on  his  telling  her  of  her  danger,  she 
told  him  what  was  the  cause,  which  she  had  before  refused  to  do. 
She  then  described  to  him  the  symptoms  of  pain  which  she  had 
felt,  and  again  repeated  that  she  wished  he  would  give  her  some- 
thing to  compose  her.  The  witness  then  again  urged  the  necessity 
of  knowing  the  cause  of  those  symptoms,  and  she  told  him  with 
reluctance,  that  she  had  been  three  or  four  months  gone  with 
child,  and  that  during  the  last  fortnight  she  had  been  constantly 
prevailed  upon  to  take  bitter  apple  in  order  to  procure  an  abor- 
tion, but  that  not  producing  the  desired  effect,  the  person  had 
prevailed  on  her  to  take  a  white  powder  (which  was  the  day 
before  she  was  taken  ill),  and  that  the  symptoms  came  on  in 
about  three  or  four  hours  after.  The  witness  then  urged  her  to 

(/)  Greenl.  Ev.  189.  they  were  made  eleven  days  before  the  * 

(m)  1  Phil.  Ev.  285.      In  Woodcock's  death.      In  Kex  v.  Bonner,  post,  p.  256, 

case,  ante,  p.  250,  the  declarations  were  they  were  made  three  days  before  death; 

made  forty-eight  hours  before  the  death.  and  were  all  received.    In  Rex  v.  Van 

In  Tinkler's  case,  1  East,  P.  C.  354,  some  Butchcll,  post,  p.  253,  they  were  made 

of  them  were  made  ten  days  before  the  seven  days  before  the  death  and  rejected, 
death.     In  Kex  v.  Moslcy,  post,  p.  255,          (n)  1  East,  P.  C.  c.  5,  s.  124,  p.  358. 
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say  by  whom  she  had  been  prevailed  upon,  when  with  increased 
reluctance  and  hesitation  she  told  him  it  was  by  her  fellow-servant 
Welbourn,  and  that  he  had  prevailed  upon  her  by  assuring  her 
that  there  was  no  crime  in  procuring  an  abortion  whilst  the  child 
was  so  young.  At  this  moment  she  was  free  from  pain,  and  the 
witness  thought  that  a  mortification  had  taken  place.  From  the 
deceased's  description  of  the  white  powder,  and  from  the  inspec- 
tion of  the  body  afterwards,  the  witness  believed  it  to  be  arsenic. 
On  his  cross-examination  he  said,  that  at  the  time  she  made  this 
declaration  he  believed  that  she  thought  she  was  getting  well, 
from  the  being  so  free  from  pain.  The  declaration  was  received, 
and  the  prisoner  was  found  guilty.  But  a  doubt  afterwards 
occurring  to  the  learned  judge,  whether,  though  in  the  first  part 
of  the  apothecary's  evidence  he  swore  that  he  made  the  deceased 
sensible  of  her  danger  before  she  made  the  declaration,  yet  as  he 
afterwards  said,  that  at  the  time  she  made  the  declaration  she 
believed  that  she  was  getting  better  from  the  pain  ceasing,  he 
should  not  have  rejected  the  evidence;  the  prisoner  was  respited 
to  take  the  opinion  of  the  judges  on  the  case,  a  majority  of  whom 
were  of  opinion  that  it  did  not  sufficiently  appear  that  the  de- 
ceased knew  or  thought  she  was  in  a  dying  state  when  she  made 
the  declaration  ;  on  the  contrary,  she  had  reason  to  think  that  if 
she  told  what  was  the  matter  with  her,  she  might  have  relief  and 
recover.  But  as  to  what  the  apothecary  had  said  on  his  cross- 
examination,  they  laid  no  stress  on  it,  being  mere  opinion,  un- 
warranted by  fact.  So  where  the  deceased  asked  his  surgeon  if 
the  wound  was  necessarily  mortal,  and  on  being  told  that  recovery 
was  just  possible,  and  that  there  had  been  an  instance  where  a 
person  had  recovered  after  such  a  wound,  he  said,  ( I  am  satis- 
fied;' and  after  this  he  made  a  statement;  this  statement  was  held 
by  Abbott,  C.  J.,  and  Park,  J.  A.  J.,  to  be  inadmissible  as  a  de- 
claration in  articulo  mortis,  as  it  did  not  appear  that  the  deceased 
thought  himself  at  the  point  of  death,  for,  being  told  that  the 
wound  was  not  necessarily  mortal,  he  might  still  have  had  a  hope 
of  recovery.  (0) 

Any  hope  of  recovery,  however  slight,  existing  in  the  mind  at 
the  time  of  the  declarations  made  will  render  the  declarations  inad- 
missible. Upon  an  indictment  for  murder,  it  was  proposed  to 
give  in  evidence  a  declaration  of  the  deceased,  and  a  surgeon 
proved  that  he  had  told  the  deceased  that  she  would  not  recover, 
and  that  she  was  perfectly  aware  of  her  danger.  She  said  she 
hoped  the  surgeon  would  do  what  he  could  for  her  for  the  sake  of 
her  family ;  he  told  her  there  was  no  chance  of  her  recovery.  Bo- 
sanquet,  J.,  (  This  shows  a  degree  of  hope  in  her  mind.  To 
render  a  declaration  of  this  kind  admissible,  the  deceased  must 
have  had  the  impression  on  her  mind  of  an  almost  immediate  dis- 
solution. This  will  not  do.'  (p)  So  where  upon  an  indictment  for 
murder  it  appeared  that,  after  the  surgeon  had  examined  the 
wound,  the  deceased  inquired  whether  he  was  in  danger,  to  which 
the  surgeon  answered  that  he  was,  and  the  only  chance  of  his 
living  was  keeping  himself  quite  quiet ;  upon  which  it  was  con- 
tended that  the  declarations  made  by  the  deceased  were  not  made 
at  a  time  when  every  hope  in  this  world  was  gone,  and  when  the 
party  was  aware  that  he  must  inevitably  answer  soon  for  the 

(o)  Ilex  w.  Christie.  Carr.  Supp.  202.  (p)  Rex  v.  Crockett,  4  C.  &  P.  544. 
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truth  or  falsehood  of  his  statements,  but  that  upon  the  surgeon's 
statement  he  must  be  taken  to  have  had  some  hope  of  recovery. 
On  which  Tindal,  C.  J.,  observed,  that  any  hope  of  recovery, 
however  slight,  existing  in  the  mind  of  the  deceased  at  the  time 
of  the  declarations  made,  would  undoubtedly  render  the  evidence 
of  such  declarations  inadmissible.  But  upon  further  examination 
of  the  surgeon  it  appeared,  that  before  the  declarations  were  made 
on  the  following  evening,  the  deceased  knew  that  he  must  die, 
and  that  the  magistrate,  previous  to  his  receiving  his  declarations, 
desired  him  as  a  dying  man  to  tell  the  truth,  and  that  the  deceased 
replied  that  he  would.  Upon  this  further  evidence  the  declara- 
tions were  held  admissible,  (q)  So  where  upon  an  indictment  for 
manslaughter,  it  was  proposed  to  give  in  evidence  a  declaration 
of  the  deceased,  and  a  surgeon  was  called,  who  stated  that  he  saw 
the  deceased  on  the  evening  of  the  day  on  which  the  injury  was 
inflicted,  and  that  the  deceased  appeared  to  think  that  he  should 
never  recover.  He  said,  ( I  feel  that  I  have  had  such  an  injury 
in  the  bowel  that  I  think  I  shall  never  recover ; '  the  surgeon 
endeavoured  to  encourage  him,  as  his  symptoms  were  not  then 
such  as  to  lead  the  surgeon  to  consider  him  in  danger  of  dying ; 
but  his  expression  was,  that  he  felt  satisfied  that  he  should  never 
recover.  This  was  on  the  10th  of  May,  and  the  deceased  died  on 
the  17th.  Hullock,  B.,  f  The  principle  on  which  declarations  in 
articulo  mortis  are  admitted  in  evidence,  is,  that  they  are  made 
under  an  impression  of  almost  immediate  dissolution.  A  man 
may  receive  an  injury  from  which  he  may  think  that  he  shall 
ultimately  "  never  recover,"  but  still  that  would  not  be  sufficient 
to  dispense  with  an  oath.  I  must  reject  the  evidence.'  (r) 

In  order  to  render  a  dying  declaration  admissible,  it  must  be 
shown  to  have  been  made  under  such  circumstances  as  necessarily 
exclude  the  supposition  that  the  deceased  might  at  the  time 
entertain  some  hope  of  recovery.  On  an  indictment  for  murder 
the  clerk  of  the  magistrates,  who  had  taken  down  a  statement 
made  by  the  deceased  while  at  an  infirmary,  a  short  time  previous 
to  his  death,  proved  that  he  asked  the  deceased  how  he  was,  and 
he  answered,  '  I  think  myself  in  great  danger ; '  and  Simpson's 
case  (s)  being  cited,  Patteson,  J.,  said,  c  No  man  can  have  a 
higher  respect  for  the  opinion  of  Mr.  J.  Bayley  than  I  have,  but 
I  have  always  considered  that,  in  order  to  a  statement  being 
received  as  a  dying  declaration,  it  must  be  shown  that  at  the 
time  the  deceased  made  it,  not  merely  that  he  considered  himself 
in  danger,  but  that  he  was  without  hopes  of  recovery.  It  does 
not  appear  to  me  that  the  words  f  I  think  myself  in  danger ' 
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Van  But- 
chell's  case. 
Belief  that  he 
•will  not  re- 
cover. 


(9)  Eex  v.  Hayward,  6  C.  &  P.  157. 
It  is  not  stated  in  this  case  when  the  de- 
ceased died.  Where  the  deceased  said, 
*  I  never  thought  I  should  recover;  I  have 
no  great  hopes  of  it  now.'  Littledale,  J., 
thought  that  it  expressed  some  hope, 
though  not  a  very  great  one,  and  inclined 
to  disallow  the  reading  of  the  declaration  ; 
but  before  he  decided,  the  prosecutor's 
counsel  waived  it  as  a  dying  declaration. 
Wilson's  case,  1  Lew.  78. 

(r)  Rex  v.  Van  Butchell,  3  C.  &  P. 
629.  The  learned  Baron  also  said,  '  I 


must  hear  all  that  the  deceased  said,  and 
I  must  judge  from  what  he  said,  whether 
he  had  that  impression  on  his  mind,  which 
will  make  his  declarations  admissible  in 
evidence.' 

(s)  1  Lew.  78.  In  this  case  the  doctor 
said,  'You  are  in  great  danger;'  the  de- 
ceased said,  '  I  fear  I  am.'  He  soon  reco- 
vered so  much  as  to  be  out  of  danger,  or  to 
think  himself  so.  Bayley,  J.,  admitted  the 
declaration  under  the  above  cii'cumstances 
without  a  question.  This  is  the  whole  re- 
port. C.  S.  G. 


[756] 

Every  hope  o/ 
recovery  must 
necessarily  be 
excluded. 
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necessarily  exclude  the  supposition  that  the  deceased  might  have, 
nevertheless,  entertained  some  hope.'  (#) 

The  absence  of  any  settlement  of  affairs — of  directions  as  to  his 
settlfng  affairs,  funeral— of  taking  leave  of  his  friends  and^  relations,  and  such 
taking  leave     like — tends  to  show  that  all  hope  of  recovery  is  not  vanished  from 
of  relations       ^  mmc^  an(j  mav  sometimes  exclude  a  dying  declaration.    Upon 
&c.  ]        8'      an  indictment  for  murder,  it  was  proposed  to  give  in  evidence 
a  declaration  of  the  deceased,  and  his  widow  stated  that  she  went 
to  fetch  the  deceased  home  after  he  was  hurt.  He  took  to  his  bed 
the  day  after,  and  on  that  evening  she  asked  him  how  he  was,  and 
he  said  he  was  worse,  and  that  he  should  die  this  time.     He  died 
on  Sunday,  seven   days   after  that.     He  was  sometimes  light- 
headed, and  sometimes  not.     He  several  times  had  his  children  in 
to  take  leave  of  them  before  the  Saturday.     The  brother  proved 
that  the  deceased  at  times  thought  that  he  should  recover,  and  at 
other  times  thought  he  should  not.     Another  witness  proved  that 
on  the  day  before  he  died  he   said  he  thought   he  should  not 
recover ;  he  was  delirious  at  times  on  that  day.  On  the  Wednesday 
before  his  death  he  said  he  thought  he  should  recover ;  he  was 
then  very  ill,  but  sensible ;  on  the  day  before  he  died,  he  was  not 
sensible  when  the  witness  first  saw  him ;  he  became  sensible  at 
twelve,  and  remained  so  for  an  hour.     The  witness  asked  him  if 
he  thought  he  should  recover,  and  how  he  was ;  he  said  he  thought 
he  should  not  recover ;  he  was  so  very  ill.     He  did  not  take  leave 
of  his  wife  or  give  any  orders  about  his  funeral  or  his  will,  nor 
did  he  say  any  prayers.  The  surgeon  proved  that  he  was  delirious 
from  Thursday,  but  was  sensible  on  Friday.     The  surgeon  con- 
sidered him  in  danger  on  the  Thursday,  but  his  opinion  was  not 
communicated  to  the  deceased.  Coleridge,  J.,  'It  is  an  extremely 
painful  matter  for  me  to  decide  upon ;  but  when  I  consider  that 
this  species  of  proof  is  an  anomaly,  and  contrary  to  all  the  rules  of 
evidence,  and  that  if  received  it  would  have  the  greatest  weight 
with  the  jury,  I  think  I  ought  not  to  receive  the  evidence,  unless 
I  feel  fully  convinced  that  the  deceased  was  in  such  a  state  as  to 
render  the  evidence   clearly  admissible.     It   appears   from   the 
[757]      evidence  of  the  witness  that  the  deceased  said  that  he  thought  he 
should  not  recover.     Now,  people  often  make  use  of  expressions 
of  that  kind,  who  have  no  conviction  that  their  death  is  near 
approaching.     If  the  deceased  in  this  case  had  felt  that  his  end 
was  drawing  very  near,  and  that  he  had  no  hope  of  recovering,  I 
should  expect  him  to  be  saying  something  of  his  affairs,  and  of 
who  was  to  have  his  property,  or  giving  some  directions  as  to  his 
funeral,  or  as  to  where  he  would  be  buried,  or  that  he  would 
have  used  expressions  to  his  widow  importing  that  they  were  soon 
to  be  separated  by  death,  or  that  he  would  have  taken  leave  of 
his  friends  and  relations  in  a  way  that  showed  that  he  was  con- 
vinced that   his  death  was  at  hand.     As   nothing  of  this  sort 
appears,  I  think  that  there  is  not  sufficient  proof  that  he  was 
without  any  hope  of  recovery,  and  that  I,  therefore,  ought  to 
Megson's  case,  reject  the  evidence.'  (u)     So  where  on  an  indictment  for  murder 
it  was  proposed  to  give  in  evidence  a  declaration  made  by  the  de- 
ceased, and  the  surgeon  proved  that  on  the  day  but  one  before  her 

(0  Errington's  case,  2  Lew.  148.  The  report  does  not  state  at  what  time  the 

(«)  Rex  v.  Spilsbury,  7  C.  &  P.  187.       proposed  declaration  was  made. 
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death  she  complained  of  her  chest,  and  was  suffering  from  inflam- 
mation of  the  lungs ;  she  was  extremely  ill,  and  he  then  told  her 
she  was  in  a  very  precarious  state ;  and  on  the  day  before  her 
death  she  was  much  worse,  and  in  his  judgment  in  imminent 
danger ;  she  then  made  a  statement  to  him ;  immediately  before 
she  made  the  statement,  she  said  that  she  found  herself  growing 
worse,  and  that  she  had  been  in  hopes  she  should  have  got 
better,  but  as  she  was  getting  worse,  she  thought  it  her  duty  to 
mention  what  had  taken  place.  She  died  the  next  day.  Rolfe,  B., 
*  I  think  that  it  does  not  sufficiently  appear  that  the  deceased 
was  without  hope  of  recovery.  I  think  that  I  ought  not  to  receive 
the  evidence.'  (v) 

The  case  of  Ilex  v.  Mosley  (w)  affords  an  example  of  what  is  Mosley's  case, 
such  a  consciousness  of  danger  as  will  render  a  declaration  admis-  If  ft  sufficient- 
sible ;  and  further  shows,  that  if  it  sufficiently  appear  that  such  a  Ji^deceL^T 
consciousness  existed,  it  is  immaterial  that  death  did  not  ensue  was  impressed 
until  a  considerable  time  after  the  declarations  were  made.    Upon  w.ith.  the  con- 
an  indictment  for  murder,  a  question  arose  respecting  the  admis-  S^S?!™ 

. ,  .,.  n  •        11          «  1*1  '      »       i   «  «  -i  snouicj  soon 

sibmty  ot  certain  declarations,  which  were  received  in  evidence,  die,  the  decla- 
as  the  dying  declarations  of  the  deceased,  as  to  the  circumstances  rations  are 
attending  the  commission  of  the  crime,  and  as  to  the  number  of  Jhonehthe 
persons  by  whom  he  had  been  attacked.     The  injury  that  caused  death  does  not 
the  death  was  done  on  the  30th  of  September,  in  consequence  of  ^ke  Place 
which  he  was  brought  home  and  put  to  bed,  and  a  surgeon  was  afte 
sent  for  on  that  evening  to  attend  him.     When  the  surgeon  ar-  and  though 
rived,  the  deceased  immediately  complained  to  him  of  great  pain  the  surgeon 
in  his  chest,  and  particularly  of  his  side,  and  of  great  difficulty  of  SSTJSfjSl 

i  i   •  mi  *  T  "ii    •  •!    i   •        "•          i        *nG  CtlSC  llOpC™ 

breathing.      Ihe  surgeon  continued  to  attend  him  until  his  death  less,  and  con- 
on  the  evening  of  the  10th  of  October  following.     The  surgeon  tinues  to  tell 
in  his  evidence  said,  '  I  think  the  deceased  did  not  speak  to  me  l!^??,6?!8?4 

ti*  /*       "I        *  1*  1  •  T        1  1  -i     •  U.IltJ.1    LUG 

ot  his  prospects  ot  dying  dunng  that  time ;  I  thought  his  state  day  of  his 
dangerous ;  I  thought  his  complaint  was  of  that  nature  that  it  death, 
might  terminate  in  death.  The  last  day  that  I  saw  him  (the  10th 
of  October),  I  was  certain  he  would  die  that  forenoon ;  I  com- 
municated to  him  his  state  ;  I  told  him  the  case  was  hopeless  ;  I 
made  no  communication  to  him  till  then ;  I  did  not  consider  the 
case  quite  hopeless  till  then ;  I  always  told  him  there  was  danger,  [758] 
but  I  hoped  he  would  be  better ;  I  held  out  hopes  to  him  of  his 
recovery ;  I  do  not  know  whether  he  entertained  hopes  or  not ; 
he  never  expressed  any  opinion  either  of  hope  or  apprehension  to 
me ;  I  thought  there  was  a  probability  of  his  recovering  the  day 
before  he  died ;  I  at  first  thought  the  probabilities  were  against 
him ;  I  did  not  communicate  that  to  him.'  In  consequence  of  this 
evidence  of  the  surgeon,  the  learned  judge  confined  the  counsel 
for  the  prosecution,  in  their  examination  of  the  witnesses,  to  in- 
quiries whether  any  and  what  declarations  were  made  by  the 
deceased  on  this  subject,  after  the  time  the  surgeon  made  the 
above  communication  to  him  of  his  hopeless  state;  but  no  such 
subsequent  declarations  could  be  proved.  This  failing,  it  became 
material  to  inquire  further  as  to  the  prior  hopeless  state  of  the 
deceased,  and  his  consciousness  of  it  from  the  commencement  of, 
or  during  his  illness,  in  order  to  ascertain  whether  declarations 
alleged  to  have  been  made  by  him  during  his  illness,  but  prior 
to  the  above  communication  to  him  by  the  surgeon,  were  admis- 
00  Reg.  v.  Megson,  9  C.  &  P.  418.  (w)  E.  &  M.  C.  C.  R  97. 
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Bonner's  case 

[759] 

Declaration 
held  admissi- 
ble upon  con- 
sideration of 
all  the  cir- 
cumstances, 
the  deceased 
being  told  he 
was  in  a  dying 
state,  and  as- 
senting to  it. 


sible  in  evidence  or  not.  To  this  point  a  witness,  of  the  name  of 
Anne  Newton,  stated,  *  That  she  was  sent  for  to  the  deceased  on 
the  evening  of  the  30th  of  September,  near  eight  o'clock ;  that  he 
was  in  a  very  ill  state  indeed ;  that  he  said  he  was  robbed  and 
killed ;  that  he  should  not  get  the  better  of  it ;  that  she  assisted 
in  putting  him  to  bed,  and  continued  to  attend  him  till  his  death ; 
that  during  that  time  he  spoke  of  dying,  and  said  he  would  not 
continue  long,  a  few  days  would  finish  him ;  this  he  said  about 
Tuesday;  that  he  complained  all  along  he  was  sure  he  would 
not  get  better ;  that  he  all  along  said  he  never  would  get  better ; 
that  he  never  missed  saying  so  one  day  before  the  latter  end; 
that  the  deceased  was  sixty-eight  years  of  age,  and  was  in 
a  very  good  state  of  health  considering  his  years ;  she  was  a 
nurse  accustomed  to  attend  sick  people,  and  very  often  found 
them  low-spirited,  and  had  known  many  persons  say  they  should 
never  get  better,  who  have  got  better;  the  deceased  talked  in 
that  way ;  that  about  the  Tuesday  before  his  death  he  said  he 
should  not  continue  many  days ;  it  was  before  that  he  told  her  all 
about  it ;  that  the  first  night  he  said  he  should  not  get  better,  and 
he  continued  to  say  so  till  the  last  day.'  The  learned  judge  was  not 
disposed  to  receive  on  this  evidence  the  declarations  of  the  de- 
ceased, made  previous  to  the  surgeon's  notifying  to  him  his  hope- 
less state  as  above  mentioned  ;  but  on  its  being  intimated  that  the 
proof  would  be  otherwise  insufficient  for  the  conviction  of  the 
prisoners,  he  allowed  them  to  be  given  in  evidence.  Accordingly 
evidence  was  received  of  the  deceased's  declarations  made  by  him 
after  he  was  on  the  Thursday  evening  brought  home,  and  had  said 
that  he  was  robbed  and  killed,  and  should  not  get  the  better  of 
it :  and  also  at  different  times  afterwards  during  his  illness,  and 
previous  to  the  surgeon's  communications  to  him  of  his  hopeless 
state,  as  above  mentioned ;  and  upon  that  and  other  evidence  the 
prisoners  were  convicted  of  the  murder.  The  judges,  upon  a  case 
reserved,  were  unanimously  of  opinion  that  the  dying  declaration 
of  the  deceased  were  properly  received  in  evidence. 

Upon  an  indictment  for  manslaughter,  it  appeared  that  the 
accident  which  occasioned  the  death  occurred  early  on  Sunday 
morning,  and  the  surgeon  stated  that  he  saw  the  deceased  on  Sun- 
day, when  he  found  him  with  six  ribs  broken,  and  other  injuries  ; 
he  explained  to  him  the  nature  of  the  case  and  the  danger  he 
was  in,  and  that  he  could  not  expect  to  recover ;  the  deceased 
said  he  was  perfectly  convinced  of  the  state  he  was  in,  and  said  he 
thought  it  would  soon  be  over  with  him,  and  that  he  must  go  out 
of  the  world  unless  lie  was  relieved  by  medicine.  He  was  better  on 
Monday,  but  worse  that  evening,  and  continued  to  get  worse  till 
the  Saturday  following,  when  he  died.  After  the  Sunday  he 
frequently  told  the  surgeon  that  he  thought  it  would  soon  be  over 
with  him,  without  any  qualification ;  and  the  surgeon  never  heard 
him  after  Sunday  express  any  hope  that  his  skill  would  do  any- 
thing for  him.  A  brother  and  son-in-law  of  the  deceased  proved 
that  they  were  sent  for  by  him,  and  saw  him  on  the  Wednesday, 
and  that  he  told  them  he  could  not  live  long,  and  could  not  re- 
cover. On  that  day  the  deceased  told  his  brother  that  he  wished  to 
see  him  on  account  of  his  family,  as  he  could  not  live  long ;  and 
he  said  he  wished  his  brother  to  take  the  management  of  his 
affairs  and  family,  for  he  could  not  stop  in  this  world  long.  A 
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clergyman  also  proved  that  he  saw  the  deceased  on  the  Wednes- 
day, and  told  him  he  thought  he  would  not  recover;  the  deceased 
shook  his  head  and  said  it  was  a  bad  job.  The  clergyman  said, 
(  Remember  you  are  a  dying ;  I  hope  you  will  state  nothing  but 
the  truth.'  He  said,  '  I  freely  forgive  the  man.  I  fear  I  am 
dying.'  After  that  the  deceased  made  a  declaration.  The  de- 
ceased had  previously  asked  the  clergyman  to  make  his  will,  and 
he  had  done  so.  It  was  objected  that  the  declaration  made  on 
the  Wednesday  was  not  admissible.  The  observation  made  on 
the  Sunday  showed  that  the  deceased  entertained  some  hope,  and 
therefore  the  declaration  was  inadmissible,  and  such  declaration 
must  be  made  under  the  firm  belief  of  almost  immediate  death, 
which  was  not  the  case  here,  as  he  lived  till  the  Saturday.  (#) 
Patteson,  J.,  f  I  am  of  opinion  that  the  declaration  is  admissible. 
The  surgeon  states  that  he  told  the  deceased,  on  the  Sunday,  that 
he  had  no  chance  of  recovery,  and  he  then  said  he  thought  he  had 
not,  unless  he  could  be  relieved  by  the  surgeon ;  but  on  the  Wed- 
nesday, it  appears  from  the  evidence  of  the  brother  and  son-in-law, 
that  he  wanted  to  see  his  brother  on  account  of  his  family,  and  said 
he  could  not  live  long,  and  had  no  hopes  of  recovery.  The  clergy- 
man says  he  told  him  he  was  a  dying  man,  and  he  shook  his  head, 
and  said  he  feared  he  was  dying.  Now  it  has  been  held  that  it  is 
not  necessary  that  the  deceased  should  express  any  apprehension 
that  he  is  a  dying  man,  but  that  you  may  gather  it  from  the  cir- 
cumstances. That  was  held  in  John's  case,  (y)  It  has  also  been 
held  that  it  is  not  necessary  to  prove  expressions  of  apprehension 
of  immediate  danger.  Rex  v.  Mosley  (z)  seems  to  me  to  go  the 
whole  length  of  this  case.  Taking  all  the  circumstances  together, 
and  the  deceased  being  told  that  he  was  a  dying  man,  and  assent- 
ing to  it,  I  think  the  evidence  is  admissible.'  (a)  So  where  a  Smith's  case, 
wound  was  inflicted  on  Tuesday,  and  the  surgeon  stated  that  he 
thought  it  mortal  from  the  first,  and  that  the  deceased  became  C76°] 
aware  of  his  great  danger  on  the  Sunday ;  but  he  had  no  con- 
versation with  the  deceased  on  the  subject  of  his  danger:  and 
his  widow  stated  that,  the  morning  after  the  injury,  he  thought 
he  should  recover;  but  after  dinner  he  thought  he  should  not, 
and  should  not  live ;  and  on  the  Thursday  morning  he  said  that 
he  thought  he  should  not  get  better ;  and  appeared,  from  all  that 
passed  between  them,  to  believe  that  he  should  die.  A  statement 
was  made  by  the  deceased  after  his  wife  left  him,  on  the  Thurs- 
day, and  he  died  on  the  Sunday  following.  Gurney,  B.,  said  that 
upon  the  evidence  of  the  surgeon  alone  he  should  have  doubted ; 
but  taking  it  in  conjunction  with  that  of  the  widow,  he  thought, 
and  Alderson,  B.,  agreed  with  him,  that  enough  had  been  shown 
to  render  the  evidence  admissible,  (b)  So  where  on  an  indictment  Ashton's  case. 


(z)  Rex  v.  Woodcock,  ante,  p.  250; 
Rex  v.  Welbourn,  ante,  p.  251;    Rex  v. 
Christie,  ante,  p.  252;  and  Rex  v.  Van 
Butchell,  ante,  p.  253,  were  cited. 

(y)  Post,  p.  266. 

(z)  Ante,  p.  255. 

(a)  Rex  v.  Banner,  MSS.  C.  S.  G. 
Hereford  Spr.  A*s.  1834,  S.  C.,  but  not  so 
fully  reported,  6  C.  &  P.  386. 
.  (6)  Smith's  case,  1  Lew.  8 1 .  In  Craven's 
case,  I  Lew.  77,  a  person  who  had  been 
VOL.  III.  S 


confined  to  his  bed  for  weeks,  said  to  the 
surgeon,  'I  am  afraid,  doctor,  I  shall  never 
get  better,'  and  shortly  afterwards  died. 
Hullock,  B.,  held  that  an  account  given 
by  the  deceased  to  the  doctor  after  this 
declaration  was  receivable  as  a  dying  de- 
claration, although  several  weeks  before 
his  death,  and  stated  that  the  subject  had 
been  lately  before  the  judges,  and  his 
mind  was  made  up  about  it. 
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for  manslaughter,  it  appeared  that  the  deceased  said  to  the 
geon,  '  Shall  I  recover?'     The  surgeon  said  <  No;'  and  at 


sur- 

o*eon,  *  onaii  J-  recover  i  o.ne  »uigcuii  ^&,\\JL  j.^,  o>uvi  a.\>  that 
time  he  thought  as  he  said.  The  patient  grew  better ;  the  sur- 
geon changed  his  opinion,  and  thought  she  might.  The  patient 
then  had 


Fagent's  case. 


Minton's  case. 


A  declaration 
held  admissi- 
ble after  va- 
rious state- 
ments by  the 
deceased  that 
he  thought  he 
should  die, 
although  he 
declined  an 
offer  to  send 
for  a  priest, 
and  an  offer  to 
call  in  a  ma- 
gistrate to 
take  his  de- 
claration, and 
although  the 
surgeon  had 
held  out  hopes 
to  him  that 
he  might  re- 
cover. 


recover 
patient 

not  immediately,  a  declaration,  which  was  proposed  to  be  given  in 
evidence,  was  made.  The  surgeon  had  in  the  meantime  attended 
the  deceased,  but  not  regularly.  The  question  was  not  repeated 
by  the  patient  on  any  of  his  subsequent  visits.  Alderson,  B., 
after  consulting  Patteson,  J.,  held  the  declaration  admissible  as  a 
dying  declaration,  (c)  So  where  upon  an  indictment  for  man- 
slaughter, it  appeared  that  on  the  Saturday  of  the  week  preceding 
the  death  of  the  deceased,  she  expressed  an  opinion  that  she 
should  not  recover,  and  that  she  made  a  declaration ;  but  it  also 
appeared  that  after  she  had  made  this  declaration,  she,  on  the 
same  day,  asked  her  nephew  if  he  thought  she  would  f  rise  again ;' 
but  it  was  proved  that,  on  a  subsequent  day,  she  made  other 
declarations,  at  times  when  she  was  convinced  she  was  dying. 
Gaselee,  J.,  after  conferring  with  Lord  Denman,  C.  J.,  held  that 
the  declaration  made  on  the  Saturday  was  not  admissible*,  but 
that  the  other  declarations,  made  when  she  believed  her  recovery 
hopeless,  might  be  received,  (d)  And  so  where  the  prisoner  was 
tried  for  the  rape  and  murder  of  a  girl  of  sixteen,  who  lived  only 
a  few  days  after  the  perpetration  of  the  offence,  the  particulars  of 
which  she  communicated  to  her  aunt,  but  did  not  intimate  that 
she  considered  herself  in  a  dying  state,  or  that  she  had  any  appre- 
hension of  immediate  death.  It  appeared,  however,  that  previous 
to  making  this  declaration,  she  had  confessed,  been  absolved,  and 
had  received  extreme  unction  from  a  priest,  and  that  these  are 
considered  the  last  rites  administered  in  the  Catholic  Church,  and 
are  esteemed  sacraments  by  its  disciples.  Lord  Kilwarden,  C.  J., 
with  the  concurrence  of  Kelly,  J.,  admitted  these  declarations  in 
evidence.  (<?) 

The  deceased  was  shot  in  the  thigh,  and  crawled  to  a  house  in 
a  few  minutes,  and  said,  '  I  am  shot ;  I  am  dying : '  and  being 
laid  on  a  bed  in  the  house,  he  repeated  several  times  that  he  was 
dying,  and  wished  a  doctor  to  be  sent  for.  He  was  in  very  great 
pain,  and  complained  much.  This  was  in  the  night,  and  between 
one  and  two  in  the  morning  a  surgeon  found  him  in  a  weak,  faint 
state  ;  he  was  suffering  very  acutely ;  he  never  rallied  from  that 
weak  state.  Being  removed  to  his  lodgings  and  his  wound  dressed 
between  four  and  five  that  morning,  he  said,  '  Oh  dear,  doctor,  I 
will  never  get  over  this!'  To  which  the  surgeon  made  no  observa- 
tion. Between  four  and  five  the  same  afternoon,  the  deceased 
was  no  better ;  'he  did  not  seem  less  desponding.  Another  sur- 
geon who  had  seen  him  from  early  the  next  morning  till  within  an 
hour  of  his  death,  on  first  coming  to  him,  said,  (  Mac,  how  are 
you?'  He  replied,  f  Oh  doctor.  Til  never  get  over  this!'  The 
surgeon  endeavoured  to  cheer  him,  and  said,  '  Mac,  I  hope  we 
shall  soon  see  you  out  again.' 


(c)  Ashton's  case,  2  Lew.  147. 
(</)  Rex  v.  Fagent,  7  C.  &  P.  238. 


He  said  nothing,  but  shook  his 

(<?)  Minton's  case,  1  M'Nally  Ev.  386. 
Rose.  Cr.  Ev.  30. 
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head,  and  did  not  seem  at  all  cheered  by  the  hope  expressed. 
The  surgeon  said  the  deceased  appeared  to  have  received  a  severe 
shock  to  the  nervous  system,  and  that  he  never  rallied  from  it. 
During  two  or  three  hours  that  he  remained  with  the  deceased, 
he  again  said,  f  Oh  doctor,  I'll  never  get  over  this  !'  and  added,  that 
he  seemed  in  a  desponding  state.  Between  four  and  five  the  same 
afternoon  he  was  not  materially  worse,  and  the  surgeon  then  told 
him  that  he  hoped  he  would  get  better,  but  the  remark  did  not 
appear  to  raise  him  in  cheerfulness.  About  eleven  the  next 
morning  fatal  symptoms  had  come  on,  and  there  were  no  hopes 
of  recovery,  and  the  surgeon  said  that  at  that  time  his  spirits 
were  much  depressed.  Being  desired  to  explain  what  he  meant 
by  the  word  (  desponding,'  the  surgeon  said,  '  When  I  said,  "  Mac, 
I  hope  we  shall  see  you  out  again,"  he  shook  his  head  in  a  very 
desponding  way.  I  collected  from  it  that  he  thought  he  never 
should  rally  again.  That  was  my  impression  at  the  time.  From 
his  speech  and  manner,  deceased  convinced  me  that  he  thought  he 
should  not  recover.  He  was  not  a  person  of  low  spirits  but  of  firm 
mind.'  A  woman,  with  whom  the  deceased  lodged,  came  into  his 
room  after  the  fatal  symptoms  had  appeared,  viz.,  about  one 
o'clock,  when  he  said,  c  Mother,  /  shall  never  be  well  more.''  She 
replied,  (  My  dear,  you  have  nothing  to  do  but  to  pray  to  God 
to  save  your  soul.'  He  said  nothing  to  that,  but  seemed  as  if  he 
was  going  to  expire — as  if  he  had  not  power  to  speak.  Another 
woman  went  to  see  him  about  two  o'clock  the  same  afternoon,  and 
said,  (  Oh,  Mac,  I  am  sorry  to  see  this!'  He  said,  '  Yes,  Mrs., 
this  will  finish  me'  Her  child  was  brought  to  the  bed-side,  and  he 
took  its  hand  and  said,  '  My  dear  little  boy,  I  shall  never  see  you 
more.''  An  inspector  of  police  proved  that  he  saw  the  deceased  in 
the  first  part  of  the  afternoon,  and  told  him  he  would  be  provided 
for,  not  only  in  the  present  case,  but  also  if  he  should  be  lame  for 
life.  He  said,  ( It's  of  no  use,  I  shan't  want  it.'  What  was  said 
about  providing  for  him  did  not  appear  to  cheer  him.  Towards 
six  or  seven  the  same  evening  the  inspector  gave  him  a  chamber- 
pot, and  he  endeavoured  to  pass  water :  after  severe  pain  and 
struggle  he  did  it,  but  it  was  chiefly  blood.  I  supposed  he  saw 
it,  because  he  made  a  motion  with  his  hand  to  put  the  chamber- 
pot aside :  he  rested  his  head  on  my  shoulder,  and  said,  6  It's  all 
up  with  me.'  In  some  part  of  this  conversation,  but  in  what  part 
it  did  not  distinctly  appear,  the  inspector  said,  ( You  are  very 
severely  wounded,  and  I  believe  mortally  so.'  He  said  nothing, 
but  slightly  grasped  the  inspector's  hand.  The  inspector  waited 
a  little  time  after  the  making  the  bloody  water,  and  then  began 
the  conversation  as  to  which  the  question  arose.  The  inspector 
said  the  deceased  was  very  serious  at  this  time,  and  appeared  to 
be  sinking  very  fast ;  his  manner  was  that  of  a  man  in  a  dying 
state.  Soon  after  the  conversation  was  over,  the  inspector  pro- 
posed to  fetch  a  priest.  The  deceased  said,  f  That's  not  of  much 
use.'  The  inspector  said,  (  Have  you  any  objection  to  make  a 
deposition  to  a  magistrate  ?'  He  said,  '  No.'  The  inspector  said, 
f  Mr.  Clark  (a  magistrate)  is  in  the  next  room.'  He  replied,  (  Not 
yet.'  He  then  seemed  very  much  suffering.  The  deceased  was 
a  Roman  Catholic,  and  a  Roman  Catholic  priest  proved  that  if  a 
Roman  Catholic  wishes  to  make  his  peace  with  God,  he  usually 
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sends  for  a  priest  to  receive  extreme  unction,  having  ^  previously 
made  confession,  and  received  the  holy  communion,  if  there  be 
time.  Except  he  be  dead  to  all  sense  of  religion,  a  person  thinking 
himself  on  the  point  of  death  would  send  for  a  priest.  There 
are,  of  course,  different  degrees  of  seriousness  and  devotion  in  our 
Church,  but  people  who  may  generally  have  neglected  the  ordi- 
nances, invariably  send  for  a  priest.  Extreme  unction  is  not 
deemed  by  our  Church  necessary  for  salvation,  but  if  a  priest 
were  at  hand  and  offered  his  services,  and  a  person  at  the  point  of 
death  refused  them,  I  should  say  either  he  was  no  Catholic,  or 
not  in  the  way  of  salvation.  Attending  Protestant  places  of 
worship  is  considered  to  be  a  proof  of  being  a  Christian  and  Ca- 
tholic. (/)  The  nearest  place  where  a  Catholic  priest  resided  was 
fourteen  miles  from  the  deceased,  and  he  had  attended  the  parish 
church  and  an  independent  meeting  more  than  once,  there  being 
a  Roman  Catholic  chapel  in  the  neighbourhood.  It  was  urged, 
on  a  case  reserved,  that  neither  the  approach  of  death,  nor  the 
apprehension  of  its  approach,  were  enough  taken  alone :  there 
must  be  an  entire  abandonment  of  all  hope  of  recovery.  The 
nature  of  the  wound  here  would  not  lead  to  the  abandonment  of 
all  hope,  as  it  was  not  in  a  vital  part.  The  surgeon  gave  hope 
here  in  the  last  words  that  passed  between  him  and  the  deceased. 
The  policeman's  offer  would  lead  the  deceased  to  entertain  hope. 
There  was  nothing  said  as  to  the  disposal  of  property,  and  no 
farewell  of  his  friends.  Declining  the  attendance  of  the  priest 
amounted  to  declining  confession,  absolution,  and  extreme  unction, 
and  therefore  the  answer  respecting  the  priest  showed  that  the 
deceased  did  not  think  that  his  end  was  approaching.  The  de- 
ceased put  off  having  his  deposition  taken ;  therefore  he  contem- 
plated making  another  declaration ;  but  a  dying  declaration  must 
be  a  final  declaration.  Lord  Denman,  C.  J.,  '  We  all  think  the 
case  beyond  all  doubt.  Danger  existed.  The  deceased  clearly 
thought  he  was  dying,  and  had  no  hope  of  recovery.  There  is 
no  ground  for  holding  his  declaration  inadmissible.'  (jf) 

The  question  In  order  to  render  a  statement  admissible  as  a  dying  declara- 
tions rather  tion,  it  is  necessary  that  the  person  who  makes  it  should  be  under 
mind  at  the  an  aPPrenension  of  death;  but  there  is  no  necessity  that  such 
time  of  mak-  apprehension  should  be  of  death  in  a  certain  number  of  hours  or 
ing.  the  decla-  days.  The  question  turns  rather  on  the  state  of  the  person's 
upon  the^n-  mind  at  the  time  of  making  the  declaration  than  upon  the  interval 
terval  between  between  the  declaration  and  the  death.  (<?)  Where,  therefore,  the 
!l  a"i?  thTh  deceased  made  a  declaration  on  the  23rd  of  October,  concluding, 
need  not  be6™  '  ^  ^ave  ma^e  tn^s  statement  believing  I  shall  not  recover,'  and 
an  apprehen-  at  that  time  the  deceased  was  in  a  state,  from  the  injuries 
sion  of  death  that  he  had  received,  from  which  it  was  impossible  that  he  could 
number  0?  recover.  His  spine  was  broken,  so  that  death  must  speedily  fol- 
days  or  low,  and  he  died  on  the  3rd  of  November ;  and  the  doubt  as  to 

hours.  the  admissibility  of  the  declaration  was  raised  by  a  witness,  who 

proved  that,  shortly  before  the  deceased  made  the  statement,  he 
asked  him  how  he  was,  and  the  deceased  answered,  '  I  have  seen 
the  surgeon  to-day,  and  he  has  given  me  some  little  hope  that  I  am 

(/)  In  1   C.  &  K.   689  it  is   'a  lax       1  C.  &  K.  689. 

Catholic.  (  )  Per  p0nock  c.  B.,  Reg.  v.  Reaney, 

U?)  Reg.  v.  Howell,  1  Den.  C.  C.   1,      mfia. 
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better ;  but  I  do  not  myself  think  I  shall  ultimately  recover ; '  and 
that  before  he  left  the  room,  on  the  same  occasion,  the  deceased 
said  that  he  could  not  recover ;  but  it  was  held,  on  a  case  reserved, 
that  the  declaration  had  been  properly  admitted.  The  deceased 
was  so  injured,  his  status  was  such  that  he  could  not  possibly 
recover,  and  his  own  opinion  was  that  he  could  not  recover; 
and  in  a  case  like  this,  where  there  was  an  injury  to  the  spine, 
he  was  probably  a  more  competent  judge  of  his  state  than 
the  doctor;  he  had  no  hope,  though  the  doctor  had  held  out 
hopes,  and  before  the  witness  left  the  room  he  said  that  he  could 
not  recover.  That  was  his  own  opinion  of  his  case,  and  the 
impression  on  his  mind  was  that  death  was  impending,  (h) 

Where  the  deceased  went  to  her  sister's  house  on  Friday,  and  Declarations 
asked  to  stay  there,  saying  she  was  very  ill,  and  then  appeared  made  und^r 
very  ill  and  shaking,  and  continued  there  till  the  next  Wednes-  danger,  ac- 
day,  when  her  sister  urged  her  to  have  a  medical  man ;  on  which  companied  by 
the  deceased  said,  (  Then  I  suppose  you  think  me  dangerous? '  and  a"  an*iety  for 
the  sister  replied,   '  Yes  I  do ;  we  all  think  you  dangerous  ; '  she  ance  of  na " 
then  consented  to  have  a  medical  man.     On  this  day  also  she  surgeon,  reli- 
wished  to  see  her  niece,  and  said  to  her,  (  Now,  my  dear  niece,  Slous  exprcs- 
hcar  your  aunt's  dying  words.     I  hope  you  will  always  act  in  j°s"^ *™ 
accordance  with  your  duty  :  you  see  what  I  am  brought  to.'     The  a  will,  held 
medical  man  did  not  come ;  but  sent  some  medicine  and  a  mus-  admissible. 
tard  poultice,  which  was  put  011  her  side,  and  appeared  to  give 
ease.     She  was,  however,  very  ill  that  night,  had  the  rattles  very 
bad,  but  did  not  seem  to  know  what  they  were.     The  next  morn- 
ing she  appeared  very  anxious  to  see  the  medical  man.     She  also 
sent  for  a  person  to  make  her  will,  and  expressed  her  fears,  if  he 
did  not  come  immediately,  she  should  be  gone  before  he  came. 
Seeing  her  sister  in  tears,  she  said,  f  Why  are  you  crying  ?    Are 
you  crying  because  I  am  going  to  glory  ? '    Her  sister  said,  f  No, 
but  it  is  hard  to  part.'     Then  said  the  deceased,  (  We  must  part. 
The  Lord's  will  be  done.'     She  appeared  very  happy  in  the  pro- 
spect of  her  dissolution,  and  her  sister  said  to  her,  (  This,  my 
dear  sister,  is  the  victory.'     She  replied— 

f  Oh  how  happy  shall  I  be, 
When  I  have  gained  the  victory ! ' 

The  medical  man  came  on  the  Thursday  morning,  but  before 
any  opinion  had  been  expressed  as  to  her  state,  she  made  a  decla- 
ration. Coleridge,  J.,  (  The  principle  is  perfectly  clear,  that  no  de- 
clarations are  admissible  unless  made  by  a  party  lying  under  the 
conviction  of  impending  dissolution,  and  without  the  least  hope  of 
recovery.  In  this  case  four  facts  present  themselves  for  my  con- 
sideration. The  first  is  the  manifest  strong  sense  which  the  deceased 
had  of  her  danger.  This,  however,  did  not  arise  from  any  know- 
ledge of  her  complaint,  but  was  founded  on  her  sense  of  pain. 
Such  a  sense  of  danger  does  not  exclude  a  hope  that  medical  aid 

(h)  Reg.  v.  Reaney,  D.'&  B.  151.  Wight-  sufferer  would  die  at  some  time— for  that 

man,  J.,  said, '  The  statement  must  have  is  the  debt  which  we  all  owe  to  nature — 

been  made  under  an  impression  upon  the  but  it  means  an  expectation  that  he  is 

mind  of  the  person  making  it  that  his  about  to  die  shortly  of  the  disease  or  in- 

death  was  about  to  happen  shortly,  or,  to  juries  under  which  he  is  then  suffering ; 

use  the  expression  found  in  the  books,  that  that,  in  other  words,  he  is  without  a  rea- 

his  death  was  impending:  that,  however,  sonable  or  any  hope  of  recovery.'     7  Cox, 

is  a  relative. term,  and  does  not,  of  course,  C.  C.  209. 
jmport  merely  an  expectation   that  the 
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taneous and 
under  an  im- 
pression that 
no  hope  of 
recovery 
existed. 


may  afford  relief.  It  is  different  from  a  case  where  a  man  knows 
that  he  has  been  shot  through  the  lungs  or  in  some  other  vital 
part,  and,  from  a  knowledge  of  the  nature  of  the  wound,  must  be 
aware  that  he  could  not  live.  The  sense  of  danger  by  the  de- 
ceased, I  think,  was  not  of  a  character  to  preclude  some  slight 
expectation  that  she  might  recover;  and,  therefore,  on  this 
ground  I  do  not  think  the  evidence  admissible.  The  second  fact 
is  her  anxiety  about  the  surgeon's  coming.  I  do  not  think  that 
this  is  decisive  one  way  or  the  other ;  for  although  it  does  cer- 
tainly rather  tend  to  the  conclusion  that  some  hope  still  lived  in 
her  mind,  still,  looking  at  it  in  connexion  with  her  other  expres- 
sions, I  cannot  but  think  that  the  solution  of  it  may  be,  that  it 
resulted  from  an  expectation  that  the  medical  man  would  be  able 
to  relieve  her  pain.  The  third  fact  is  the  character  of  her  reli- 
gious expressions.  Religious  expressions  are  very  often  made 
use  of  by  pious  people  without  their  having  lost  a  hope  of  their 
recovery.  They  often  call  their  children  and  friends  around  their 
bed,  under  the  apprehension  that  they  may  not  be  able  again  to 
do  so  from  the  progress  of  their  disorder,  and  still  cherish  a  linger* 
ing  hope  that  the  disorder  may  take  a  favourable  turn,  and  they 
may  recover.  Still  language  of  this  sort  is  evidence,  and  strong 
evidence,  of  the  feelings  and  views  of  the  party  by  whom  it  is 
made  use  of,  and  may  in  many  cases  be  almost  conclusive  evidence 
of  the  abandonment  of  all  hope.  I  think  it  assumes  that  cha- 
racter in  this  case.  The  deceased's  expressions  to  her  sister  about 
going  to  glory,  evidently  refer  to  her  belief  that  she  was  going  to 
heaven;  and  when  she  repeated  those  lines — 

. t{  Oh  how  happy  I  shall  be, 

When  I  have  gained  the  victory  " — 

she  plainly  refers  to  the  Scripture  account  of  death,  and  shows 
that  she  was  expecting  death,  and  trusting  that  she  should  have 
its  sting  taken  away.  This  evidence,  therefore,  weighs  strongly 
in  favour  of  receiving  the  declarations.  Then  there  is  the  fourth 
fact,  that  of  making  a  will.  Now,  in  ordinary  cases,  the  mere 
fact  of  making  a  will  I  should  account  as  nothing ;  because  any 
prudent  man  who  felt  himself  ill  would  make  a  will  on  the  mere 
chance  that  the  illness  might  prove  fatal,  though  he  did  not 
believe  it  would.  But  in  this  case  there  is  not  only  the  making 
the  will,  but  the  expression,  that  if  the  party  sent  for  did  not 
quickly  come,  she  should  be  gone  before  his  arrival.  I  think 
these  facts  put  together  import  a  thorough  conviction  on  the  part 
of  the  deceased  that  she  had  given  up  all  hopes  of  life,  and  was 
expecting  almost  immediate  dissolution;  and  I  shall  admit  the 
declarations.'  (z) 

A  surgeon  found  a  transverse  wound  across  the  throat  of  the 
deceased,  which  had  passed  through  the  trachea,  and  the  point  of 
the  instrument  had  reached  the  vertebra.  Three  days  afterwards 
she  stated  to  the  surgeon  that  she  did  not  think  she  should  re- 
cover. He  considered  her  in  danger,  but  had  a  hope  she  would 
recover.  To  the  nurse  who  attended  her,  she  had  repeated  several 
times,  both  before  and  after  the  surgeon  had  seen  her,  that  she 
should  die.  The  nurse  told  her  she  thought  she  would  get  better. 
She  said  she  thought  she  would,  if  the  surgeon  could  see  in  her 
(i)  Reg.  v.  Thomas,  1  Cox,  C.  C.  52. 
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throat  as  he  could  see  on  her  hands.     This  she  said  many  times, 
and  all  day  she  said  she  should  get  better  if  it  was  not  for  her 
throat.     The  surgeon  spoke  cheerfully  to  her,  and  she  appeared 
cheerful  after  that,  and  in  better  spirits.     She  got  a  little  better, 
and  was  easier  after  the  surgeon  dressed  the  wounds.     A  magis- 
trate saw  her,  and  told  her  of  her  condition,  and  that  she  was  in 
very  great  danger.     He  repeated  two  or  three  times,  in  various 
forms,  something  of  the  same  kind — that  she  was  likely  to  die ; 
that  she  might  die ;  and  added,  '  I  hope  it  may  please  Almighty 
God  to  bring  you  round,  but  I  believe  you  are  in  great  danger. 
I  think  it  very  possible  this  will  end  fatally  with  you.     I  am 
come  to  hear  you,  and  whatever  you  say,  should  you  die,  will  be 
produced  in  evidence  on  the  trial  of  the  prisoner.     You  must 
therefore  tell  me  the  truth,  and  nothing  but  the  truth,  without 
any  fear  or  reserve.'    She  said  nothing.     He  then  said,  '  It  would 
be  a  very  sad  and  awful  thing  for  you  to  go  into  the  presence  of 
your  Maker,  having  told  me  anything,  in  your  present  situation, 
which  is  false.'     From  her  not  having  said  anything  to  him,  he 
told  her  he  should  administer  an  oath  to  her,  which  he  did,  and 
by  means  of  questions  to  her  he  got  her  to  tell  him,  and  what  she 
said  was  reduced  into  writing,  and  read  over  to  her ;  and  he  then 
said  to  her,  '  Now  that  is  perfectly  true,  and  the  whole  truth  ? ' 
and  she  said  '  It  is.'     She  then  put  her  mark  to  it.     It  was  ob- 
jected that  this  declaration  was  not  made  spontaneously,  and  not 
under  a  sense  of  immediate  and  impending  death  ;  but  it  was  held 
that  it  must  be  taken  on  the  whole  that  the  statement  was  spon- 
taneous, and  that,  looking  at  her  state,  and  at  her  expressions, 
there  was  not  the  slightest  hope  in  her  mind  of  recovery,  (j) 

Where  a  counsel,  in  opening  a  case,  was  proceeding  to  state  A  declaration 
declarations  made  by  the  deceased  on  his  death-bed,  when  he  admitted 
believed  that  he  should  not  recover,  it  was  objected  to  the  opening  ceased  was 
of  these  declarations ;  because,  although  the  man  believed  himself  impressed 
to  be  past  hope,  yet  at  that  time  the  surgeons  who  attended  him  with  the  be- 
were  of  opinion  that  his  condition  was  not  past  hope  of  recovery,  should  die, 
Willes,  J.,  '  At  present  I  am  of  opinion  that  the  declarations  are  although  the 
admissible,  unless  the  surgeons  should  give  very  different  evidence  sul'ge°n 
to  that  in  their   depositions.'     Subsequently  a  medical  witness  getting  better. 
stated  that,  at  the  time  the  declarations  were  made,  he  considered 
the  disease  to  be  progressing  favourably,  and  that  there  were  fair 
hopes  of  recovery.     It  was  then  urged  that  a  dying  declaration 
must  be  made  upon  a  belief  of  impending  death,  and  that  belief 
must  be  well  founded.     It  is  not  sufficient  that  there  is  a  bond 
fide  belief  which  is  afterwards  verified  by  a  death  within  a  short 
time  afterwards,  if  at  the  time  of  making  the  declaration  the  sur- 
geons are  treating  the  man  as  a  recovering  patient.     Willes,  J., 
'  It  must  be  proved  that  the  man  was  dying,  and  there  must  be 
a  settled  hopeless  expectation  of  death  in  the  declarant.     There 
does  appear  to  have  been  such  an  expectation  in  this  case,  and 
I  shall  therefore  admit  the  declarations.'  (k) 

Where  a  surgeon,  at  the  time  when  a  deposition  of  the  deceased 

(J)  Eeg.  v.  Whitworth,  1  F.  &  F.  382.  set  out  all  the  report.  No  statement  of 

Watson,  B.,  whp  refused  to  reserve  the  the  evidence  of  what  the  deceased  said  is 

point,  and  the  prisoner  was  executed.  given. 

(k)  Reg.  v.  Peel,  2  F.  &  F.  21.   I  have 
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The  judge 
must  be  clearly 
convinced 
that  the  de- 
ceased had  no 
hope  of  re- 
covery. 


A  belief  of 
recovery  after 
a  declaration 
under  a  belief 
of  dying. 


Cases  where 
the  court  has 
not  been  satis- 
fied that  the 
deceased  had 
a  clear  im- 
pression that 
he  was  in  a 
dying  state. 


was  taken 

are  very 

'  I  hope  you  will  get 

what  the  end  of  it  may  be  ; '  and  also  said,  '  I  do  not  think  I  shall 

recover.'  This  occurred  at  nine  o'clock  at  night,  and  at  one  o'clock 

of  the  same  day  she  had  asked  her  brother-in-law  '  to  take  her 

home,  that  she  might  die.'     It  was  held  that  the  declaration  was 

admissible.  (/)  * 

Where  the  deceased  was  found  lying  on  her  back  with  her 
throat  cut,  and  bleeding  profusely,  and  a  witness  said  in  her 
hearing, '  My  God,  the  woman  will  bleed  to  death  before  assistance 
comes;'  and  added,  '  She  is  dying,'  which  she  heard.  A  policeman 
whispered  something  in  her  ear,  and  admitted  that  he  might  have 
said,  ( If  you  do  not  send  for  assistance,  she  will  bleed  to  death.' 
When  the  exclamations  respecting  her  danger  were  used,  she 
looked  in  the  policeman's  face,  as  though  she  wanted  to  say 
something,  and  he  stooped  down  and  put  questions  to  her,  and 
she  answered  them.  Her  answers  grew  fainter,  but  she  talked 
distinctly,  but  low,  as  if  she  were  faint,  and  died  in  five  minutes. 
It  was  held  that  the  safer  course  was  to  reject  a  statement  made  to 
the  policeman.  There  must  not  only  be  an  actual  nearness  of 
death,  but  an  absolute  conviction  of  it  in  the  mind  of  the  in- 
dividual. No  case  had  gone  the  length  of  saying  that  the  latter 
could  be  dispensed  with.  The  decision  of  points  of  this  kind 
must  always  rest  on  the  circumstances  of  each  individual  case ; 
but  here  there  was  nothing  but  a  mere  inference  that  the  deceased 
was  probably  aware  that  she  could  not  recover,  (m) 

Where  the  deceased  had  had  the  last  rites  of  the  Roman 
Catholic  Church  administered  to  him,  and  the  surgeon,  at  the 
request  of  a  magistrate,  had  asked  him  whether  he  had  any  hope 
of  recovering,  and  he  answered,  '  I  think  I  shall  die ;  '  he  then 
made  a  statement.  The  surgeon  stated  that  at  the  time  he  con- 
sidered the  deceased  in  a  most  dangerous  state ;  but  two  or  three 
days  afterwards  the  deceased  had  expressed  a  belief  that  he  should 
recover.  Patteson,  J.,  held  that  it  would  be  hardly  right  under 
such  circumstances  to  admit  the  declaration  of  the  deceased,  (n) 

Where  the  deceased  went  to  a  hospital,  and  the  doctor  told  her 
she  was  dangerously  ill,  and  ordered  that  the  clergyman  should 
be  sent  for ;  but  no  person  told  her  expressly  that  she  was  dying. 
The  clergyman  warned  her  to  prepare  for  death ;  but  she  had  not 
told  any  person  that  she  knew  she  was  dying ;  though  she  had 
been  heard  recommending  her  soul  to  God  ;  it  was  held  that  her 
declaration  was  not  admissible ;  as  it  was  not  proved  to  the  satis- 
faction of  the  court  that  she  was  under  a  clear  impression  that  she 
was  in  a  dying  state.  (0) 

So  where  a  surgeon  proved  that  he  had  been  called  in  at  first 
to  attend  the  deceased,  but  had  not  attended  till  his  death,  and  that 
he  considered  the  case  was  hopeless,  but  did  not  tell  him  so ;  on  the 
contrary,  he  told  him  to  have  a  good  heart ;  and  there  was  nothing 


(Z)  Reg.  v.  Brooks,  1  Cox,  C.  C.  6. 
Wightman,  J., after  consulting  Cresswell, 
J. 

(w)  Eeg.  v.  Dalmas,  1  Cox,  C.  C.  95, 
Gurney,  B=,  and  Williams,  J.  It  was  also 
held  that  the  conversation  was  evidence 


for  the  purpose  of  showing  the  condition 
of  the  deceased  when  she  made  the  de- 
claration. 

(n)  Reg.  v.  Taylor,  3  Cox,  C.  C.  84. 

(o)  Reg.  v.  Mooney,  5  Cox,  C.  C.  318. 
Pigot,  C.  B.,  and  Moore,  J. 
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in  his  state  to  show  that  he  must  have  felt  that  he  was  a  dying 
man.  But  a  policeman  proved  that  he  had  found  the  deceased  in 
bed,  and  that  he  spoke  about  his  condition,  saying  he  was  a 
murdered  man,  and  it  would  have  been  better  if  they  had  killed 
him  on  the  spot  than  left  him  to  linger ;  he  never  expressed  any 
hope  of  recovery;  and  being  told  by  the  policeman  that  he  thought 
he  would  get  better,  he  replied,  { I  cannot  say  ;  I  don't  think  I 
shall  ever  get  over  it ; '  Wightman,  J.,  was  disposed  to  receive  the 
declaration.  But  the  policeman  further  proved  that  the  expres- 
sion ( I  am  a  murdered  man '  was  often  used  by  persons  without 
their  meaning  that  they  were  going  to  die  immediately,  and  he 
thought  the  words  used  by  the  deceased  were  not  used  in  any 
other  sense.  He  asked  him  many  questions  which  he  would  not 
have  done  if  he  had  seen  anything  to  indicate  that  he  apprehended 
he  was  going  to  die.  The  question  did  not  distress  him,  and 
from  the  way  in  which  he  answered  them,  the  constable  did  not 
think  there  was  any  immediate  fear  of  death  on  his  mind,  or  that 
he  thought  he  was  in  danger  of  his  life.  Wightman,  J.,  then 
thought  that  the  case  was  without  the  principle  on  which  such  de- 
clarations were  admissible,  (p) 

So  where  a  constable  proved  that  from  appearances  I  should 
judge  that  the  deceased  was  dying.  He  was  making  his  statement 
to  me  about  a  quarter  of  an  hour.  I  believe  he  knew  he  was 
dying.  I  cannot  recollect  that  he  said  anything  about  dying 
before  he  began  his  statement.  As  he  finished  he  said,  f  Oh  God ! 
I  am  going  fast ;  I  am  too  far  gone  to  say  any  more.'  The 
deceased  died  a  few  hours  afterwards  of  a  wound  in  the  abdomen 
that  penetrated  the  stomach.  Cress  well,  J.,  having  consulted 
Williams,  J.,  said,  '  My  brother  Williams  confirms  the  doubts  I 
had  on  this  subject ;  that  it  being  possible  the  man  did  not 
discover  the  extent  of  his  weakness  till  he  had  made  the  state- 
ment, and  that  it  was  only  after  he  had  made  it  he  for  the  first 
time  discovered  that  he  was  going  fast ;  there  is  not,  consequently, 
that  clear  ascertainment  of  his  consciousness  of  his  state,  before 
he  made  it,  to  render  it  admissible.'  (q) 

Where  the  deceased  was  shot  and  was  immediately  afterwards 
found  by  a  policeman  and  Bedford.  He  was  shot  under  the 
breast-bone  and  was  writhing  in  pain,  and  said  to  Bedford  some- 
thing which  showed  he  was  in  dread  of  imminent  death ;  but  this 
the  policeman  did  not  hear  him  say.  He  said  to  the  policeman, 
f  Remove  me,  or  I  shall  die  of  cold.'  At  the  time  the  policeman 
came  up  to  him  it  did  not  appear  to  him  that  he  was  in  expecta- 
tion of  immediate  death.  Erie,  J.,  held  that  he  could  not,  in  the 
absence  of  evidence,  presume  that  a  man  who  had  been  shot 
through  the  body  must  necessarily  feel  that  he  was  about  to  die, 
and  rejected  a  declaration  of  the  deceased,  (r) 

It  is  not  necessary  that  the  deceased  should  express  any  appre-      [761] 

(p)  Reg.  v.  Qualter,  6  Cox,C.  C.  357.  (9)  Reg.  v.  Nicolas,  6  Cox,  C.  C.  120. 

Another  statement  made  previous  to  an  The  statement  was,  however,  afterwards 

expression  that  the  deceased  had  given  up  received,  the  counsel  for  the  prisoner  with- 

all  in  this  world,  had  previously  been  re-  drawing  his  objection  to  it. 

jected.      The  injury  in  this  case  was  on  (r)  Reg.  v.  deary,  2  F.  &  F.  850.    The 

the  20th  of  June,  the  death  on  the  8th  report  does  not  state  whether  Bedford  was 

of  August,  and  the  statement  to  the  police-  examined  or  not;  and  the  marginal  note 

man  on  the  27th  of  June.  is  unwarranted  by  the  facts  stated. 
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As  to  what 
matters  the 
judge  will  in- 
quire. 


hension  of  danger ;  for  his  consciousness  of  approaching  death  may 
be  inferred,  not  only  from  his  declaring  that  he  knows  his  danger, 
but  from  the  nature  of  the  wound,  or  state  of  illness  or  other  cir- 
cumstances of  the  case.  And  if  it  may  reasonably  be  inferred 
from  the  nature  of  the  wound,  the  state  of  illness,  and  other 
circumstances,  that  the  deceased  was  sensible  of  his  danger,  his 
declarations  are  admissible.  (s) 

All  the  judges  agreed  at  a  conference  in  Easter  Term,  1790, 
that  it  ought  not  to  be  left  to  the  jury  to  say  whether  the 
deceased  thought  he  was  dying  or  not ;  for  that  must  be  decided 
by  the  judge  before  he  receives  the  evidence,  (t)  And  where  on 
a  trial  for  murder  in  Ireland  a  dying  declaration  was  tendered  in 
evidence,  and  the  judge  left  it  to  the  jury  to  say  whether  the 
deceased  knew  when  he  made  it  that  he  was  at  the  point  of 
death,  the  question  as  to  the  propriety  of  the  course  adopted  in 
that  case  was  sent  over  for  the  opinion  of  the  English  judges,  who 
answered  that  the  course  taken  was  not  the  right  one,  and  that 
the  judge  ought  to  have  decided  the  question  himself.  (?«)  And 
such  has  been  the  uniform  practice  in  all  the  recent  cases.  (  The 
question  whether  any  particular  piece  of  evidence  be  admissible 
is,  upon  principle,  always  to  be  determined  by  the  judge.  But  in 
the  case  under  consideration  that  question  depends  on  a  difficult 
preliminary  investigation  of  fact,  much  more  within  the  province 
of  juries  than  of  judges;  and  where  the  evidence  is  admitted,  it  is 
scarcely  to  be  expected  that  juries  will  pay  implicit  obedience  to 
the  decision  of  the  judge,  founded  as  it  is  on  a  conclusion  of  fact, 
a  subject  upon  which  the  constitution  regards  them  as  peculiarly 
competent  to  form  a  right  opinion.'  (t?) 

The  circumstances,  under  which  the  declarations  were  made,  are 
to  be  shown  to  the  judge,  and  he  will  hear  all  that  the  deceased 
has  said  relative  to  his  situation,  and  will  inquire  into  the  state  of 
illness  in  which  he  was ;  the  opinions  of  medical  and  other  persons 
as  to  his  state,  and  whether  they  were  made  known  to  the  de- 
ceased ;  the  conduct  of  the  deceased  in  settling  his  affairs ;  in 
making  his  will ;  giving  directions  as  to  his  funeral  or  family ; 
and  whether  he  had  recourse  to  those  consolations  and  rites  of 
religion,  which  are  appropriate  to  the  last  sad  hours  of  departing 
mortality ;  in  a  word,  into  every  fact  and  circumstance  which 


(s)  John's  case,  1  East,  P.  C.  c.  5, 
s.  124,  p.  357,  by  the  decision  of  all  the 
judges  in  1790.  Woodcock's  case,  1  Leach, 
500.  Dingler's  case,  2  Leach,  561.  Kex 
v.  Bonner,  6  C.  &  P.  386,  Patteson,  J. 
Reg.  v.  Perkins,  2  Moo.  C.  C.  K.  135,  post, 
p.  272. 

(0  John's  case,  1  East,  P.O.  c.5,  s.  124, 
p.  357.  Welbourn's  case,  ibid.  358,  S.  P., 
resolved  by  all  the  judges  in  Mich.  Term, 
1792.  Rex  v.  Hucks,  1  Stark.  N.  P.  C. 
523.  In  Woodcock's  case,  tried  in  1789, 
Eyre,  C.  B.,  left  it  to  the  jury  to  consider 
whether  the  deceased  thought  she  was 
dying  or  not. 

(w)  Major  Campbell's  case,  as  stated  by 
Parke,  B.,  in  11  M.  &  W.  486. 

(u)  1  Phil.  Ev.  291.  It  has  frequently 
occurred  to  the  Editor  that  in  this  and 
similar  cases,  where  a  particular  inde- 


pendent fact  is  to  be  ascertained,  it 
would  be  an  expedient  course  to  take  the 
opinion  of  the  jury  separately  as  to  that 
fact  alone.  At  one  time  it  was  the  prac- 
tice in  cases  of  indictments  for  a  subse- 
quent felony,  first  to  leave  the  question  of 
the  subsequent  felony  to  the  jury,  and 
afterwards  that  as  to  the  identity  of  the 
party.  This  practice  might  afford  a  pre- 
cedent for  establishing  such  a  practice  as 
that  suggested ;  which  it  is  submitted 
would  be  advantageous,  as  it  would  re- 
lieve the  judge  from  the  painful  responsi- 
bility of  deciding  on  a  question  of  fact ; 
and  the  more  so,  as  it  is  conceived  the 
jury  are  not  bound  by  the  decision  of  the 
judge  that  the  declarations  are  admissible 
to  give  credit  to  the  testimony  of  the  wit- 
ness who  proves  them.  C.  S.  G. 
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may  tend  to  throw  light  upon  the  state  of  mind  of  the  deceased 
at  the  time  when  the  declaration  was  made,  in  order  the  better  to 
enable  him  to  arrive  at  a  satisfactory  determination  as  to  whether 
the  evidence  be  admissible  or  not.  (w) 

It  is  a  general  rule  that  dying  declarations,  although  made  with  Only  admissi- 
a  full  consciousness  of  approaching  death,  are  only  admissible  in  ble  wnen  the 
evidence  where  the  death  of  the  deceased  is  the  subject  of  the  cease/is^hc 
charge,   and  the  circumstances  of  the  death  the  subject  of  the  subject  of  the 
dying  declaration.  (#)     In  a  late  case,  the  defendant  having  been  c£arse>  an(l 
convicted  of  perjury,  a  rule  nisi  for  a  new  trial  was  obtained  ;  stances  of  the 
whilst  that  was  pending,  the  defendant  shot  the  prosecutor :  and  death  the  sub- 
on  showing  cause  against  the  rule,  an  affidavit  was  tendered  of  Ject  °^ tne  de" 
the  dying  declaration  of  the  latter,  as  to  the  transaction  out  of      [-762] 
which  the  prosecution  for  perjury  arose.     It  was  held,  according 
to  the  rule  above  stated,  that  the  affidavit  could  not  be  read,  (y) 
In  the  case  of  Rex  v.  Hutchinson,  (z)  tried  before  Bay  ley,  J.,  the 
prisoner  was  indicted  for  administering  savin  to  a  woman  preg- 
nant, but  not  quick  with  child,  with  intent  to  procure  abortion. 
The  woman  was  dead,  and  for  the  prosecution,  evidence  of  her 
dying  declaration  upon  the  subject  was  tendered.     The  learned 
judge  rejected  the  evidence,  observing  that,  although  the  declara- 
tion might  relate  to  the  cause  of  the  death,  still  such  declarations 
were  admissible  in  those  cases  alone  where  the  death  of  the  party 
was    the   subject  of  inquiry.     And  so  where  the   prisoner   was 
indicted  for  using  instruments  to  procure   the  miscarriage  of  a 
woman,  her    dying   declaration  was   held   inadmissible,  and  the 
general  rule  laid  down  by  Abbott,  C.  J.,  in  Rex  v.  Mead,  (a) 
was  fully  recognized  by  the  court.  (/>) 

But  where  two  persons  died  from  the  same  act  of  poisoning,  the  Declaration  of 
declaration  of  one  was  held  admissible  on  the  trial  of  the  prisoner  one  of  two. 
for  the  murder  of  the  other.    On  an  indictment  for  poisoning  King,  from  the 
it  appeared  that  the  poison  was  administered  in  a  cake,  which  the  act. 
deceased  ate  for  breakfast;  immediately  after  which  he  was  taken  ill, 
and  his  maid  servant,  who  was  present,  and  had  made  the  cake,  said 
that  she  was  not  afraid  of  it,  and  thereupon  ate  of  it,  and  was  in 
consequence  poisoned  and  died.     Her  dying  declarations  (made 
after  she  knew  of  her  master's  death,  and  was  conscious  of  her  own 
approaching  death)  as  to  the  manner  in  which  she  had  made  the 

(M?)  See  Rex  v.  Van  Butchell,  ante,  p.  received  the   confession   of  an  attesting 

253,  per  Bolland,  B.     Rex  v.  Spilsbury,  witness   to   a   bond,  who   in    his   dying 

ante,  p.  254,  per  Coleridge,  J.  moments  begged  pardon  of  heaven  for 

(#)  By  Abbott,  C.  J.,  Rex  v.  Mead,  having  been  concerned  in  forging  the 
2  B.  &  C.  605.  In  trials  for  robbery  the  bond.  Abbott,  C.  J.,  remarked  that  these 
dying  declarations  of  the  party  robbed  cases  were  peculiar,  inasmuch  as  the  de- 
were  held  inadmissible  by  Bayley,  J.,  on  clarations  amounted  to  a  confession  by 
the  Northern  Spring  Circuit,  1822,  and  the  parties  themselves  of  heinous  offences 
by  Best,  J.,  on  the  Midland  Spring  Cir-  which  they  had  committed.  See  the  ob- 
cuit,  1822.  And  in  Rex  v.  Lloyd,  4  C.  servations  of  the  Court  of  Exchequer  in 
&  P.  233,  by  Bolland,  B.,  and  in  rape  Stobart  v.  Dry  den,  1  M.  &  W.  615,  which 
Reg.  v.  Newton,  1  F.  &F.  641,  by  Hill,  J.  render  it  at  least  very  doubtful  whether 
In  Rex  v.  Mead,  infra,  in  the  argument  dying  declarations  would  at  the  present 
for  the  admissibility  of  the  evidence,  day  be  admissible  in  any  civil  suit.  1  Phil, 
the  counsel  cited  the  case  of  Wright  v.  Ev.  280. 

Littler,  3  Burr.  1244,  in  which  evidence  (y)  Rex  v.  Mead,  2  B.  &C.  605. 

of  a  dying  confession  of  the  subscribing  (2)  2  B.  &  C.  608,  in  note  to  Rex  v. 

witness  to  a  deed  was  held  admissible,  and  Mead, 
a  case  mentioned  by  Lord  Ellenborough,  (a)  Supra. 

C.  J.,  in  6  East,  195,  in  which  Heath,  J.,  (6)  Reg.  v.  Hind,  Bell,  C.  C.  253. 
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Dying  decla- 
ration of  a 
convict.    * 


Of  an  accom- 
plice. 


A  parol  dying 
declaration  is 
admissible, 
though  a  sub- 
sequent one 
was  made  and 
reduced  to 
writing. 


cake,  and  that  she  had  put  nothing  bad  in  it,  and  that  the  prisoner 
was  present  eating  his  breakfast  at  one  end  of  the  table  while  she 
was  making  the  cake  at  the  other  end  of  it,  were  tendered  in  evi- 
dence, and  objected  to,  on  the  ground  that  the  only  person  whose 
dying  declarations  could  be  received  in  evidence  was  the  person 
whose  death  formed  the  subject  of  inquiry  at  the  trial ;  and  the 
preceding  case  was  relied  upon.  But  Coltman,  J.,  after  consulting 
Parke,  B.,  expressed  himself  of  opinion  that,  as  it  was  all  one 
transaction,  the  declarations  were  admissible,  and  accordingly 
allowed  them  to  go  to  the  jury ;  but  he  said  he  would  reserve  the 
point  for  the  opinion  of  the  judges,  (c) 

The  declarations  of  the  deceased  are  admissible  only  as  to  those 
things  to  which  he  would  have  been  competent  to  testify,  if  sworn 
in  the  case.  They  must,  therefore,  in  general  speak  to  facts  only, 
and  not  to  mere  matters  of  opinion,  and  must  be  confined  to  what 
is  relevant  to  the  issue,  (d) 

The  declaration  of  a  convict  at  the  moment  of  execution  cannot 
be  given  in  evidence  as  a  dying  declaration :  for  as  an  attainted 
convict,  he  could  not  have  been  admitted  to  give  testimony  upon 
oath,  arid  the  dying  declarations  of  such  a  person  cannot,  con- 
sistently with  the  principles  of  justice,  be  considered  as  better 
evidence  than  his  testimony  on  oath  would  have  been  if  he  had 
been  alive,  (e)  The  dying  declaration  of  an  accomplice  is  admis- 
sible ;  (f )  but  this  can  only  happen  where  the  prisoner  is  charged 
with  assisting  in  the  self-destruction  of  the  accomplice  :  for  it  has 
already  appeared  that  dying  declarations  are  never  admissible,  ex- 
cept where  the  death  of  the  person  who  made  them  is  the  subject 
of  the  indictment. 

It  is  no  objection  to  the  admission  of  a  dying  declaration,  that 
the  deceased  made  a  subsequent  statement  to  a  magistrate,  which 
was  taken  down  in  writing,  and  is  not  produced.  Where  three 
several  declarations  had  been  made  by  the  deceased  in  the  course 
of  the  same  day  at  the  successive  intervals  of  an  hour  each ;  the 
second  had  been  made  before  a  magistrate,  and  reduced  into 
writing,  but  the  others  had  not ;  the  original  written  statement 
taken  before  the  magistrate,  was  not  produced,  and  a  copy  of  it 
was  rejected.  A  question  then  arose,  whether  the  first  and  third 
declarations  could  be  received ;  and  Pratt,  C.  J.,  was  of  opinipn 
that  they  could  not,  since  he  considered  all  three  statements  as 
parts  of  the  same  narrative,  of  which  the  written  examination  was 
the  best  proof:  but  the  other  judges  held  that  the  three  declara- 
tions were  three  distinct  facts,  and  that  the  inability  to  prove  the 
second  did  not  exclude  the  first  and  third ;  and  evidence  of  those 
declarations  was  accordingly  admitted,  (g) 


(c)  Rex  v.  Baker,  2    M.  &  Rob.  53. 
The  prisoner  was  acquitted. 

(d)  Greenl.  Ev.  190.      1  Phil.  Ev.  291. 
Rex  v.  Sellers,  Carr.  Supp.  233. 

(e)  Drummond's  case,  1    Leach,  337, 
Eyre,  B.,  and  Gould,  J.     In  this   case, 
which  was  a  trial  for  robbery,  it   was 
alleged  that  a  man  resembling  the  pri- 
soner had  been  recently  executed  for  rob- 
bery, and   immediately  previous   to   his 
execution  had  made  a  statement  as  to  the 
robbery  then  being  inquired  into;  and  it 


was  submitted  that  it  was  admissible  as  a 
dying  declaration:  but  it  was  held  to  be 
inadmissible  on  the  ground  stated  in  the 
text.  But  as  a  convicted  prisoner  is  now 
a  competent  witness,  the  ground  of  this 
decision  is  gone,  and,  therefore,  the  ad- 
missibility  of  such  a  declaration  will  now 
depend  on  whether  a  dying  declaration  of 
any  person  except  a  murdered  person  be 
admissible. 

(/)  Tinkler's  case,  1  East,  P.  C.  354. 

(g)  Rex  v.  Reason,   1    Sir.  499.    6  St. 
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But  if  the  statement  of  the  deceased  was  committed  to  writing,  when  in 
and  signed  by  him  at  the  time  it  was  made,  it  has  been  held  essen-  writing, 
tial  that  the  writing  should  be  produced  if  existing,  and  that 
neither  a  copy  nor  parol  evidence  of  the  declaration  could  be 
admitted  to  supply  the  omission.  (1i)     But  the  decisions  on  this 
point  are  altogether  unsatisfactory  ;  for  there  is  no  authority,  by 
Act  of  Parliament  or  otherwise,  for  taking  a  dying  declaration  in 
writing,  and  the  words  uttered  by  the  deceased  are  just  as  much 
primary  evidence  as  any  writing  in  which  they  may  be  incorpo- 
rated. («) 

If  the  statement  of  the  deceased  has  been  taken  on  oath  before  When  taken 
a  magistrate,  but  is  inadmissible  as  a  deposition,  in  consequence  of  on  oath- 
the  prisoner  not  having  been  present  when  it  was  taken,  or  for 
any  other  reason,  ( j)  it  is  admissible  as  a  declaration  in  articulo 
mortis,  if  taken  under  such  circumstances  as  would  render  such  a 
declaration  receivable  in  evidence,  (k)    And  evidence  is  admissible 
to  prove  that  the  deposition  was  taken  at  a  time  when  the  deceased 
was  aware  of  the  near  approach  of  death,  although  the  deposition 
contains  no  statement  to  show  that  the  deceased  made  it  in  con- 
templation of  death.  (Z) 

It  is  not  necessary  that  the  examination  of  the  deceased  should  As  to  the 
be  conducted  after  the  manner  of  interrogating  a  witness  in  the  modeofelicit- 
case ;  though  any  departure  from  this  mode  may  affect  the  value  mfntge 
and  credibility  of  the  declarations.     Therefore,  it  is  no  objection      [764] 
to  their  admissibility  that  they  were  made  in  answer  to  leading 
questions,  or  obtained  by  pressing  and  earnest  solicitation,  (m) 
Where  a  surgeon,  in  a  case  of  murder,  was  called  to  prove  a  dying 
declaration,  and  stated  that  he  put  questions  to  the  deceased  for 
the  purpose  of  ascertaining  whether  it  would  be  necessary  for  a 
magistrate  to  come  to  her  house  to  take  her  examination,  and  it 

O  * 

was  objected  that  the  statement  being  in  answer  to  questions,  and 
not  a  connected  continuous  statement  flowing  from  herself,  could 
not  be  received;  it  was  held  that  the  declaration  was  admis- 
sible, (n) 

But  whatever  the  statement  may  be,  it  must  be  complete  in 
itself;  for  if  the  declarations  appear  to  have  been  intended  by  the 
dying  man  to  be  connected  with  and  qualified  by  other  statements, 

Tr.  502.    2  Stark.  Evid.  366.    According  present  when  it  was  taken  down :  and  it 

to  the  report  in  the  State  Trials,  the  chief  may  admit  of  doubt  whether  a  statement 

justice  and  Mr.  J.  Powys  deemed  the  evi-  signed  by  the  deceased  could  be  used  for 

dence  inadmissible.     At  all  events,  it  ap-  any  other   purpose.     See   Rex   v.  Bell, 

pears  the  evidence  was  received.     Sir  J.  5  C.  &   P.    1 62,  post,  p.   [884]  ;    and 

Strange  was  one  of  the  counsel  in  the  the  judgment  in  Keg.  v,  Christopher,  1 

cause.  Den.  C.  C.  536. 

(h)  Rex  v.  Gay,  7  C.  &  P.  230.    Greenl.  (./)  Reg.  v.  Clarke,  2  F.  &  F.  2. 

Ev.   199.     Trowter's  case,  12  Vin.  Abr.  (£)  Rex  v.  Dingier,  2  Leach,  561.   Rex 

118,   119.      Leach  v.  Simpson,  in  Scac.  v.  Callaghan,  M'Nally  Ev.  385,  Rose.  Cr. 

Pasch.  1 839,  1  Law  &  Eq.  Rep.  58.  Ev.  33. 

(z)  Rex  v.  Reason,  supra,  seems  at  va-  (/)  Reg.  v.  Hunt,  2  Cox,  C.  C.  239.  Pol- 
riance  with  these  cases,  and  see  Robinson  lock,  C.  B.,  after  consulting  Coleridge,  J. 
v.  Vaughton,  8  C.  &r  P.  252,  and  other  (w)  Greenl.  Ev.  190,  citing  Rex  v.  Fa- 
cases,  ante,  p.224,and  post,  p.  [889], as  to  gent,  infra.     Commonwealth  v.  Vass,  3 
the  grounds  on  which  depositions  are  ad-  Leigh,  R.  786.    Rex  v.  Reason,  1  Str.  499. 
missible.   If  the  statement  of  the  deceased  Rex  v.  Woodcock,  2  Leach,  561,  and  see 
were  taken  in  writing,  but  not  signed,  it  Rex  v.  Welbourn,  ante,  p.  251. 
is  clear  that  it  could  only  be  used  to  re-  (n)  Rex  v.   Fagent,   7    C.  &  P.  238, 
fresh  the  memory  of  a  witness  who  was  Gaselee,  J. 
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defence  may 
show  the  state 
of  mind  or 
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[765] 

If  a  child  be 
too  young  to 
be  capable  of 
understanding 
the  religious 
obligation  of 
an  oath,  his 
declarations 
are  inadmis- 
sible. 


which  he  is  prevented  by  any  cause  from  making,  they  will  not  be 
received.  (0) 

The  dying  declarations  of  the  deceased  are  not  only  admissible 
against  a  prisoner,  but  also  in  his  favour.  Upon  an  indictment 
for  manslaughter,  a  surgeon  stated  that  the  deceased  seemed  per- 
fectly sensible  of  the  dangerous  state  he  was  in,  and  said  he  knew 
he  could  not  get  better,  and  afterwards  said,  ( I  don't  think  he 
would  have  struck  me  if  I  had  not  provoked  him  ;'  Coleridge,  J., 
at  first  expressed  some  doubt  whether  he  ought  to  receive  the 
statement ;  but  afterwards  received  the  evidence,  observing  that 
it  might  have  an  influence  on  the  amount  of  punishment,  (p) 

As  the  declarations  of  a  dying  man  are  admitted,  on  a  supposi- 
tion that  in  his  awful  situation  on  the  confines  of  a  future  world 
he  had  no  motives  to  misrepresent,  but,  on  the  contrary,  the 
strongest  motives  to  speak  without  disguise  and  without  malice, 
it  necessarily  follows,  that  the  party  against  whom  they  are  pro- 
duced in  evidence  may  enter  into  the  particulars  of  his  state  of 
mind  an,d  of  his  behaviour  in  his  last  moments,  or  may  be  allowed 
to  show  that  the  deceased  was  not  of  such  a  character  as  was 
likely  to  be  impressed  by  a  religious  sense  of  his  approaching  dis- 
solution. (§') 

If  a  child  be  too  young  to  be  capable  of  feeling  the  religious 
obligation  of  an  oath,  his  declarations  are  inadmissible.  Upon  an 
indictment  for  the  murder  of  a  child  aged  four  years,  a  statement 
made  by  the  child  to  her  mother  shortly  before  her  death  as  to  the 
manner  in  which  she  had  been  treated  by  the  prisoners  was  offered 
in  evidence.  Park,  J.  A.  J.,  *  We  allow  the  declaration  of  persons 
in  articulo  mortis  to  be  given  in  evidence,  if  it  appear  that  the 
person  making  such  declaration  was  then  under  a  deep  impression 
that  he  was  soon  to  render  an  account  to  his  Maker.  Now,  as  this 
child  was  but  four  years  old,  it  is  quite  impossible  that  she,  however 
precocious  her  mind,  could  have  had  that  idea  of  a  future  state 
which  is  necessary  to  make  such  a  declaration  admissible.  In  the 
deposition  of  the  mother,  I  find  it  stated  that  the  deceased  asked 
the  deponent  to  lie  down  by  her,  which  she  did,  and  that  on  the 
child's  asking  her  how  long  she  would  lie  by  her,  the  mother  re- 
plied that  she  would  lie  by  her  till  she  got  up ;  and  that  upon  her 
saying  this,  the  deceased  said  that  she  should  never  get  up  any 


(o)  Greenl.  Ev.  190,  citing  Common- 
wealth v.  Vass,  3  Leigh,  R.  797. 

(p)  Rex  v.  Scaife,  1  M.  &  Rob.  551. 
See  Drummond's  case,  ante,  p.  268.  The 
ground  upon  which  dying  declarations  are 
admissible  being  that  they  are  tantamount 
to  statements  made  upon  oath  in  the  pre- 
sence of  the  prisoner,  and  such  statements 
being  clearly  admissible  if  in  favour  of  the 
prisoner,  there  seems  no  reason  to  doubt 
the  propriety  of  admitting  a  dying  decla- 
ration which  is  in  favour  of  the  prisoner. 
Indeed  almost  every  case  of  manslaughter, 
in  which  such  declarations  have  been  ad- 
mitted, is  an  authority  to  that  effect,  as  the 
prima  facie  presumption  is,  that  the  pri- 
soner had  murdered  the  deceased.  And, 
moreover,  a  declaration  in  favour  of  a 
prisoner  must  ever  be  taken  to  be  more 
likely  to  be  true;  as  it  is  not  probable 


that  a  person  should  make  a  statement 
favourable  to  the  person  who  has  in- 
flicted a  mortal  injury  upon  him,  but 
rather  the  contrary.  C.  S.  G. 

(?)  1  Phil.  Ev.  289.  In  Reg.  v.  Ma- 
carthy,  Gloucester  Sum.  Ass.  1842,  the 
case  on  the  part  of  the  prosecution  was 
that  the  prisoner  had  assaulted  the  de- 
ceased, and  that  the  deceased  followed  the 
prisoner  along  several  streets  for  the  pur- 
pose of  giving  him  into  the  custody  of  the 
police;  and  Erskine,  J.,  permitted  the 
counsel  for  the  prisoner  to  cross-examine 
the  witnesses  for  the  prosecution  as  to  the 
bad  character  of  the  deceased,  in  order  to 
show  that  the  prisoner  might  have  had  a 
reasonable  ground  for  supposing  that  the 
deceased  followed  him  for  the  purpose  of 
robbing  him.  C.  S.  G. 
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more  ;  and  then  went  on  to  tell  her  mother  of  something  that  had 
happened.  Now  this,  though  it  shows  that  the  deceased  thought 
she  was  dying,  does  not  show  that  she  had  any  idea  of  a  future 
state  ;  indeed,  I  think  that,  from  her  age,  we  must  take  it  that  she 
could  not  have  had  any  idea  of  that  kind.'  (r) 

But  if  a  child  be  of  intelligent  mind,  and  fully  comprehends  the  But  if  a  child 
nature  of  an  oath,  and  the  consequences,  in  a  future  state,  of  telling  <oes  fuly  n- 


a  falsehood,  his  declarations,  made  under  the  apprehension  and  noof  an 


expectation  of  immediate  death,  are  admissible  in  evidence.    Thus  oath  his  decla- 
where  upon  a  trial  for  murder  it  appeared  that  the  deceased,  who  rations  are 


was  a  little  more  than  ten  years  old,  received  a  severe  wound  from 

a  gun  on  one  day,  of  which  he  died  the  following  morning  ;  and  in  the  apprehen- 

order  to  show  his  state,  when  certain  declarations  were  made  on  S1.on  of  imme- 

the  evening  after  he  was  wounded,  a  surgeon  was  examined,  who 

said,  (  I  was  of  opinion  the  boy  could  not  survive  many  days.     I 

said  to  him,  "  My  good  boy,  you  must  know  you  are  labouring 

now  under  a  very  severe  injury,  which  in  all  probability  you  will 

not  recover  from,  and  the  effects  of  it  will  most  likely  kill  you." 

My  father  asked  him  if  he  was  perfectly  conscious  where  he  should 

go  if  he  told  a  lie,  and  where  he  should  expect  to  go  if  he  told  the 

truth  on  the  subject.     In  answer  to  the  first  he  said  he  should 

expect  to  go  to  hell,    and  to  the  latter  that  he    should  go  to 

heaven.      My  father  said  nearly  similar  words  to  what  I  said 

myself.     When  he  was  told  that  he  was  not  likely  to  recover,  I 

could  see  a  change  in  the  expression  of  his  countenance.     The 

appearances  of  tears  came  into  his  eyes,  and  an  appearance  such 

as  it  is  difficult  to  describe  —  an  appearance  of  distress  ;  but  he 

said  nothing,  that  I  can  remember,  expressing  either  assent  or 

dissent.     My  father  said  to  him,  "  You  may  recover,  though  in  all 

probability  you  will  not."       The  father,  also  a  surgeon,  said,  '  I 

said  to  the  deceased,  after  feeling  his  pulse  and  examining  the 

wound,  "  My  little  man,  you  appear  to  me  to  be  much  more 

sensible  than,  from  the  nature  of  the  accident  you  have  received, 

I  should  have  expected.     It  is  impossible  for  me  to  say  whether      [766] 

you  may  survive  the  injury  or  not.    I  think  it  more  than  probable 

that  you  will  not,  and  that  you  may  be  dead  before  morning."     I 

then  asked  him  if  he  was  aware  of  the  nature  of  an  oath.     He 

made  no  reply.     I  then  said,  "  If  you  don't  tell  the  truth,  and 

how  this  accident  occurred,  where  do  you  expect  to  go  ?  "    He  then 

said,  "  To  hell."  "  If  you  do  speak  the  truth,  I  suppose  you  expect 

to  go  to  heaven?"     He  made  no  reply.     I  then  told  him,  "  I  put 

these  questions  to  you  that,  in  case  of  your  death,  the  truth  of  the 

accident  may  be  ascertained,"  or  words  to  that  effect.     I  don't  think 

he  made  any  reply.    He  expressed  no  opinion  as  to  his  state.'    On 

cross-examination  he  said,  (  I  said  you  may  recover  ;  it  is  impos- 

sible for  me  to  say,  but  I  don't  think  it  likely  that  you  will  be  alive 

by  the  morning.'     The  child  appeared  at  the  time  in  a  very  de- 

bilitated state  from  the  injury,  but  he  appeared  to  be  a  very  quick, 

intelligent  child.     Upon  a  case  reserved,  it  was  contended  that 

there  was  not  sufficiently  strong  proof  to  show  that  there  was  a 

perfect  belief  in  the  mind  of  the  deceased  of  approaching  death, 

(r)  Rex  v.  Pike,  3  C.  &  P.  598.    Park,      with  the  view  of  the  case  stated  in  the 
J.  A.  J.,  had  consulted  Parke,  J.,  before  ,    text. 
the  case  was  tried,  and  he  quite  agreed 
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and  that  the  apprehensions  of  death  in  a  child  were  not  enough  to 
render  his  declarations  admissible,  unless  he  was  shown  to  be  aware 
of  the  nature  of  an  oath ;  but  the  judges  were  unanimously  of 
opinion  that  the  statements  were  receivable  if  made  under  the  ap- 
prehension and  expectation  of  immediate  death,  and  they  all 
(except  Bosanquet,  J.,  Patteson,  J.,  and  Coleridge,  J.)  thought 
they  were  so  made  and  receivable.  (s) 

Of  the  effect  With  respect  to  the  effect  of  dying  declarations,  it  is  to  be  ob- 
of  dying  de-  served  that,  though  such  declarations,  when  deliberately  made, 
clarations.  under  a  solemn  and  religious  sense  of  impending  dissolution,  and 
concerning  circumstances  in  respect  of  which  the  deceased  was  not 
likely  to  have  been  mistaken,  are  entitled  to  great  weight  (t)  if 
clearly  and  distinctly  proved,  yet  it  is  always  to  be  recollected  that 
the  accused  has  not  had  the  opportunity  of  cross-examination — a 
power  quite  as  essential  to  the  eliciting  of  the  whole  truth,  as  the 
obligation  of  an  oath  can  be,  and  without  which  no  statement  made 
on  oath,  however  solemnly  administered,  is  admissible  under  any 
other  circumstances ;  and  that  where  the  deceased  had  not  a  deep 
and  strong  sense  of  accountability  to  his  Maker,  and  an  enlightened 
conscience,  the  passion  of  anger  and  feelings  of  revenge  may,  as 
they  have  not  unfrequently  been  found  to  do,  affect  the  truth  and 
accuracy  of  his  statements,  especially  as  the  salutary  and  restraining 
fear  of  punishment  for  perjury  is,  in  such  cases,  withdrawn.  And 
it  is  further  to  be  considered  that  the  particulars  to  which  the  de- 
ceased has  spoken  were  in  general  likely  to  have  occurred  under 
circumstances  of  confusion  and  surprise,  calculated  to  prevent  their 
being  accurately  observed,  and  leading  both  to  mistakes  as  to  the 
identity  of  the  persons  and  to  the  omission  of  facts  essentially  im- 
portant to  the  completeness  and  truth  of  the  narrative,  (u)  When 
a  party  comes  to  the  conviction  that  he  is  about  to  die,  he  is  in  the 
same  practical  state  as  if  called  on  in  a  court  of  justice  under  the 
sanction  of  an  oath,  and  his  declarations  as  to  the  cause  of  his  death 
[767]  are  considered  equal  to  an  oath,  yet  they  are  nevertheless  open  to 
observation.  For  though  the  sanction  is  the  same,  the  opportunity 
of  investigating  the  truth  is  very  different,  and  therefore  the 
accused  is  entitled  to  every  allowance  and  benefit  that  he  may 
have  lost  by  the  absence  of  the  opportunity  of  more  full  investiga- 
tion by  the  means  of  cross-examination,  (v)  It  may  be  added 
also  that  the  deceased  in  many  cases  is  labouring  under  injuries 
which  may  affect  the  brain,  and  prevent  the  possibility  of  reason 
guiding  the  words  that  may  be  uttered,  and  yet  the  means  of 
ascertaining  the  state  of  his  mind  may  be  such  as  to  render  it  in 
the  highest  degree  difficult  to  discover  whether  a  statement  has 
been  made  under  a  morbid  delusion  of  the  mind,  or  in  the  tranquil 
exercise  of  calm  reason,  operated  upon  alone  by  the  awful  con- 

(s)  Reg.  v.  Perkins,  2  Moo.  C.  C.  B.  dieted  for  murder,  and  the  deceased  had 

135.     9  C.  &  P.  395.     S.  C.  been  stabbed  by  the  prisoner  whilst  he  was 

(0  See  per  Coleridge,  J.,Rexu.  Spils-  pursuing  him  in  order  to  give  him  into 

bury,  ante,  p.  254.  custody  for  an  assault,  and  the  deceased 

(ti)  Greenl.^ Ev.  192.      1  Phil.  Ev.  292.  expressly  stated  that   the  prisoner  had 

O)  Ashton's   case,   2   Lew.    147,   per  knocked  him  down,  but  two  companions 

Alderson,  B.     A  striking  instance  of  the  of  the  deceased,  who  were  present  during 

danger   of  trusting  to  statements  made  the  whole  time,  distinctly  proved  that  the 

after  a  mortal  wound  has  been  inflicted  deceased  was  not  knocked  down  at  all. 

occurred  in  Reg.  v.  Macarthy,  Gloucester  C.  S.  G. 
Sum.  Ass.  1842.     The  prisoner  was  in- 
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sciousness  that  he  must  almost  immediately  render  an  account  to 
an  all-knowing  Creator. 

Hearsay  evidence  is  also  admissible  for  the  purpose  of  proving  Hearsay  in 

public  rights,  and  rights  in  the  nature  of  public  rights,  (w}     Thus  proof  of  public 
f  ,1      i  -,  f  r       .  i  rights,  boun- 

in  questions  concerning  the  boundary  01  parishes  or  manors,  tra-  daries  of 

ditionary  reputation  is  evidence :  (#)  and  the  declarations  of  old  parishes,  &c. 

persons  deceased  have  been  admitted  in  such  cases,  although  they 

were  parishioners  and  claimed  rights  of  common  on  the  wastes, 

which  their  evidence  had  a  tendency  to  enlarge,  (y)   But  although 

general  reputation  is  evidence  on  a  question  of  boundary  or  custom, 

yet  the  tradition  of  a  particular  fact  (as  that  turf  was  dug  or  a  post 

put  down  in  a  particular  spot)  is  not  admissible,  (z) 

Declarations  or  statements  made  by  deceased  persons,  where  they   Hearsay  of 
appear  to  be  against  their  own  interests,  have  in  many  cases  been  deceased  per- 
admitted:  as  entries  in  their  books  charging  themselves  with  the  statements"" 
receipt  of  money  on  account  of  a  third  person,  (a)  or  acknowledging  against  their 
the  payment  of  money  due  to  themselves,  (b)     Thus  a  written  own  interest- 
memorandum  by  a  deceased   man-midwife,   stating  that  he  had 
delivered  a  woman  of  a  child  on  a  certain  day,  and  referring  to  his 
ledger  in  which  a  charge  for  his  attendance  was  marked  as  paid, 
was  thought  by  the  Court  of  King's  Bench  to  have  been  properly 
received  in  evidence,  upon  an  issue  as  to  the  child's  age.  (c)     So 
where  the  point  in  issue  was  whether  a  certain  waste  was  the  soil 
of  the  defendant,  entries  by  a  steward,  since  deceased,  of  money 
received  by  him  from  different  persons  in  satisfaction  of  trespasses      [768] 
committed  on  the  waste  were  admitted  in  evidence,  to  show  that 
the  right  to  the  soil  was  in  his  master,  under  whom  the  plaintiiF 
claimed,  (d)     So  receipts  for  rent  found  in  the  possession  of  a 
tenant  are  evidence  that  the  person  who  signed  them  was  seised 
in  fee.  (e)     On  the    same  principle,  entries  in  the  books  of  a  Entries  in  a 
tradesman  by  his  deceased  shopman,  who  thereby  supplies  proof  of  tradesman's 
a  charge  against  himself,  have  been  admitted  in  evidence,  as  proof  Ceased  shop6-" 
of  the  delivery  of  the  goods,  or  of  other  matter  there  stated  within  man. 
his  own  knowledge.  (/)  But  where  the  effect  of  the  entry  is  not 
to  charge  the  servant,  it  is  not  evidence.     Thus,  in  an  action  for 
the  hire  of  horses,  an  entry  by  the  plaintiff's  servant,  since  dead, 
stating  the  terms  of  the  agreement  with  the  defendant,  is  not 


(w)  1    Phill.  Ev.  238.     But  to  prove  Chambre,  J.    Chatfield  u.  Frier,  1  Price, 

prescriptive  rights   strictly  private,  it  is  256.     1  Phill.  Ev.  245. 

doubtful  whether  hearsay  evidence  is  ad-  (a)  1    Phill.   Ev.   293.     Middleton   v. 

missible,  see  1  Phill.  Ev.  241.      1  Stark.  Melton,  10  B.  &  C.  317. 

Ev.  49.     Rose.  Ev.  28.  (6)  Ibid. 

(#)  Nicholls  v.  Parker,  14  East,  331,  in  (c)  Higham  v.  Ridgway,  10  East,  109. 

note  to  Outram  v.  Morewood.     And  it  Entries  in  the  land-tax  collector's  books, 

seems  that  a  map  made  from  the  repre-  stating  A.  B.  to  be  rated  for  a  particular 

sentations   of    a    deceased    person,   who  house,  and  his  payment  of  the  sum  rated, 

pointed  out  the  boundaries,  would  be  evi-  were   held  by  Abbott,  C.  J.,  admissible 

dence  of  such  boundaries.   Reg.  v.  Milton,  evidence  to  show  that  A.  B.  was  in  the 

1  C.  &  K.  58.     Erskine,  J.  occupation  of  the  premises  at  the  time 

(y)  Nicholls  v.  Parker.     But  such  de-  mentioned.     Doe  y.  Cartwright,  Ry.  & 

clarations  must  not  have  been  made  post  Mood.  N.  P.  C.  62. 

litem  motam,  that  is,  after  the  very  same  (</)  Barry  v.  Bebbington,  4  T.  R.  514. 

point  or  question  has  become  the  subject  (e)  Doe  dem  Blayney  v.  Savage,  1  C. 

of  controversy.     Rex  v.  Cotton,  3  Campb.  &  K.  487. 

444.     1  Phill.  Ev.  260.  (/)  I  Phill.  Ev.  319.      Price  v.  Lord 

(z)  Weeks  v.  Sparke,  1  M.  &  S.  680.  Torrington,  1  Salk,  285. 
Ireland  v.  Powell,   Peake's  Ev.  15,  cor. 
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Of  Evidence. 


[BOOK  vi. 


Entries  in  the 
course  of  bu- 
siness. 


Death  of  per- 
son who  made 
the  entry  must 
be  proved. 


Hearsay  of 
persons  hav- 
ing no  interest 
to  mis-state. 


evidence,  (g)  Such  declarations  are  admissible  only  on  the  ground 
that  they  are  against  the  proprietary  or  pecuniary  interest  of  the 
party  making  them,  and  a  declaration  is  not  receivable  in  evi- 
dence, because  it  would  subject  the  party  to  a  prosecution  if  he 
were  living.  Thus,  if  A.  were  indicted  for  murder,  and  B.,  who 
was  dead,  had  made  a  declaration  that  he  was  present  when  the 
murder  was  committed,  though  that  declaration  was  against  his 
interest,  and  would  have  subjected  him  to  a  prosecution  if  living, 
yet  it  would  not  be  admissible  after  his  death.  (A)  There  seems, 
however,  to  be  more  reason  for  considering  that  a  rule  exists 
which  allows  of  declarations  of  deceased  persons  being  received 
in  evidence,  even  though  not  made  against  their  interest,  provided 
that  in  addition  to  a  peculiar  knowledge  of  the  facts,  and  the 
absence  of  all  interest  to  pervert  them,  the  declarations  appear  to 
have  been  made  in  the  ordinary  course  of  official,  professional,  or 
other  business  or  duty,  and  to  have  been  immediately  connected 
with  the  transacting  or  discharging  of  such  business  or  duty,  and 
to  be  contemporaneous,  or  nearly  contemporaneous,  with  the 
transaction  to  which  they  relate,  (i)  And  if  a  declaration  be 
made  in  the  discharge  of  a  duty  by  a  deceased  person,  it  is  admis- 
sible, whether  oral  or  written.  (J)  In  all  these  cases,  the  person 
who  made  the  entry  must  be  proved  to  be  dead :  if  he  be  living,  he 
ought  to  be  produced  as  a  witness,  to  explain  the  circumstances 
under  which  the  entry  was  made.  (A)  Where  it  appeared  that  an 
entry  was  in  the  handwriting  of  a  banker's  clerk  who  was  then  in 
the  East  Indies,  it  was  held  inadmissible.  (/) 

In  some  cases  also  the  declarations  of  a  person  deceased  are 
admitted  on  the  mere  ground  that  he  had  a  peculiar  knowledge, 
and  no  interest  to  misrepresent.  Thus,  though  the  survey  of  a 
manor  made  by  the  owner  is  not  evidence  against  a  stranger  in 
favour  of  a  succeeding  owner,  (m)  yet  where  A.,  seised  of  the 
manors  of  B.  and  C.,  causes  a  survey  to  be  taken  of  the  manor 
of  B.,  which  is  afterwards  conveyed  to  E.,  and  after  a  long  time 
there  is  a  dispute  between  the  lords  of  the  manors  of  B.  and  C. 
about  their  boundaries,  this  old  survey  may  be  given  in  evi- 
dence, (n)  So  entries  by  a  deceased  rector  or  vicar  as  to  the  re- 
ceipt of  ecclesiastical  dues  are  admissible  for  his  successor,  on  the 
ground  that  he  had  no  interest  to  mis-state  the  fact.  (0) 


(#)  Calvert  v.  Archbishop  of  Canter- 
bury, 2  Esp.  646.  Rose.  Ev.  34.  Web- 
ster v.  Webster,  1  F.  &  F.  401. 

(A)  The  Sussex  Peerage  case,  11  Cl. 
&  F.  85,  per  Lord  Lyndlmrst,  C.  In  that 
case  a  declaration  by  a  clergyman  that  he 
had  solemnized  a  marriage,  was  held  not 
to  be  admissible,  on  the  ground  that  it 
might  have  subjected  the  clergyman  to  a 
prosecution  for  solemnizing  the  marriage. 
Standen  v.  Standen,  Peake,  N.  P.  C.  45, 
was  strongly  questioned  in  this  case. 

(«')  1  Phill.  Ev.  318.  See  the  cases 
there  collected,  and  Doe  d.  Patteshall  v. 
Turford,  3  B.  &  Ad.  890.  Poole  v.  Dicas, 
1  Bing.  N.  C.  649.  Chambers  v.  Bernas- 
coni,  1  Tyrw.  335.  4  Tyrw.  531. 

0')  Per  Lord  Campbell,  C.  J.  Stapyl- 
ton  v.  Clough,  2  E.  &  B.  933.  The  Sus- 


sex Peerage  case,  11  Cl.  &  F.  113.  By 
the  Jewish  law  the  custom  is  that  children 
are  circumcised  on  the  eighth  day  from 
their  birth,  and  it  is  the  duty  of  the  Chief 
Rabbi  to  perform  this  rite,  and  make  an 
entry  of  it  in  a  book;  but  it  has  been  held 
that  an  entry  made  by  a  Chief  Rabbi  of 
a  circumcision  is  not  evidence  after  his 
death.  Davis  v.  Lloyd,  1  C.  &  K.  275, 
Lord  Denman,  C.  J.,  &  Patteson,  J. 

(A)  Cooper  v.  Marsden,  1  Esp.  2,  by 
Lord  Kenyon,  C.  J. 

(0  Ibid. 

(m)  Anon.  1  Stra.  95. 

(n)  Bridgman  v.  Jennings,  1  Lord  Ray. 
734.  Rose.  Ev.  33. 

(o)  Le  Gros  v.  Lovemoor,  2  Gwill.  529. 
Armstrong  v.  Hewit,  4  Price,  218.  Lord 
Arundel's  case,  2  Gwill.  620.  Pringal  v. 
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There  are  other  exceptions  to  the  general  rule  against  the  re-  Other  cases  of 
eeption  of  hearsay  evidence,  such  as  the  admission  of  declarations  *iearsfty- 
in  cases  of  pedigree,  and  of  old  leases,  rent-rolls,  surveys,  &c., 
which  can  occur  so  seldom   in  criminal   proceedings,  that  it  is 
not  thought  necessary  to  take   further   notice   of  them  in  this 
treatise,  (p) 

Nicholson,  Wightw.  63.     Walter  v.  Hoi-          (p)  See  post,  p.  300,  as  to  evidence  of 
man,  4  Price,  171.     Parsons  v.  Bellamy,       character. 
4  Price,  190.     1  Phill.  Ev.  307,  et  seq. 
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CHAPTER  THE  SECOND. 

THE  PROOF  OF  NEGATIVE  AVERMENTS. — THE  RULE  THAT  THE 
EVIDENCE  MUST  BE  CONFINED  TO  THE  POINT  IN  ISSUE.— 
WHAT  ALLEGATIONS  MUST  BE  PROVED,  AND  WHAT  MAY  BE 
REJECTED;  —  AND   THEREWITH    OF   SURPLUSAGE  AND   OF 
VARIANCE. 


[769] 

General  rule 
that  he  who 
asserts  the 
affirmative 
must  prove  it. 


The  presump- 
tion of  law  in 
favour  of  in- 
nocence some- 
times drives 
the  prosecutor 
to  prove  the 
negative  aver- 
ments. 


[778] 


SEC.    I. 

Of  the  Proof  of  Negative  Averments. 

IT  is  a  general  rule  of  the  law  of  evidence,  in  criminal  as  well  as 
in  civil  proceedings,  that  it  lies  on  him  who  asserts  the  affirmative 
of  a  fact  to  prove  it,  and  not  on  him  who  asserts  the  negative, 
unless  under  peculiar  circumstances  where  the  rule  does  not 
apply,  (a)  Thus,  on  an  indictment  for  bigamy,  where  the  first 
marriage  was  by  license,  and  the  prisoner  appeared  to  be  under 
age  at  the  time,  it  was  held  that  it  lay  on  the  prosecutor  to  prove 
the  consent  of  parents,  required  by  the  26  Geo.  2,  c.  33,  in  order 
to  show  the  marriage  valid,  and  not  on  the  prisoner  to  prove  the 
negative  in  his  defence.  (&) 

In  criminal  proceedings,  however,  where  negative  averments 
usually  impute  a  breach  of  the  law  to  the  defendant,  the  opera- 
tion of  this  rule  is  sometimes  counteracted  by  the  presumption  of 
law  in  favour  of  innocence ;  which  presumption,  making,  as  it 
were,  a  primd  facie  case  in  the  affirmative  for  the  defendant,  drives 
the  prosecutor  to  prove  the  negative,  (c)  Thus,  on  an  informa- 
tion against  Lord  Halifax,  for  refusing  to  deliver  up  the  rolls  of 
the  auditor  of  the  Exchequer,  the  Court  of  Exchequer  put  the 
plaintiff  upon  proving  the  negative  that  he  did  not  deliver  them  ; 
for  a  person  shall  be  presumed  duly  to  have  executed  his  office 
till  the  contrary  appear,  (d)  On  an  indictment  for  obtaining 
money,  &c.  under  false  pretences,  the  prosecutor  must  prove  the 
averments  negativing  the  pretences.  In  an  action  for  the  re- 
covery of  penalties  under  the  Hawkers'  and  Pedlars'  Act  against 
a  person  charged  with  having  sold  goods  by  auction  in  a  place 
in  which  he  was  not  a  householder,  some  proof  of  this  negative, 


(a)  Gilb.  Ev.  131.     Bull.  N.  P.  298. 

(&}  Rex  v.  Butler,  R.  &  R.  61.  Rex 
v.  Morton,  ib.  19,  in  note  to  Rex  v.  James, 
ante,  vol.  1,  p.  303.  But  since  the  4  Geo. 
4,  c.  76,  a  marriage  by  a  minor  without 
consent  is  valid.  Rex  v.  Birmingham, 
ante,  vol.  1,  p.  305. 

(c)  The  same  rule  applies  in  civil  pro- 
ceedings. The  principal  cases  on  the  sub- 


ject are  Monke  v.  Butler,  1  Roll.  Rep.  83, 
3  East,  199.  Rex  v.  Hawkins,  10  East, 
211.  Powell  v.  Milbank,  2  W.  Bl.  851. 
S.  C.  3  Wils.  355.  Williams  v.  East  In- 
dia Company,  3  East,  193.  Rex  v.  Twyn- 
ing,  2  B.  &  A.  386.  Doe  v.  Whitehead, 
8  A.  &  E.  571. 

(d)  Bull.  N.  P.  298. 
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namely,  of  the  defendant  hot  being  a  householder  in  the  place, 
would  be  necessary  on  the  part  of  the  plaintiff,  (e)  On  the  trial 
of  an  indictment  on  the  42  Geo.  3,  c.  107,  s.  1,  which  made  it 
felony  to  course  deer  on  an  inclosed  ground,  (  without  the  consent 
of  the  owner  of  the  deer,'  it  ought  to  have  appeared  from  the  evi- 
dence produced  on  the  part  of  the  prosecution  that  the  owner  had 
not  given  his  consent,  (f ) 

But  where  the  affirmative  is  peculiarly  within  the  knowledge  of  But  this  pre- 
the  party  charged,  the  presumption  of  law  in  favour  of  innocence  sumption  does 
is  not  allowed  to  operate  in  the  manner  just  mentioned ;  but  the  n?fc  optrat<L 
general  rule,  as  above  stated,  applies,  viz.  that  he  who  asserts  the  mative  is 
affirmative  is  to  prove  it,  and  not  he  who  avers  the  negative.  peculiarly 

Thus  upon  a  conviction  under  the  5  Ann.  c.  14,  s.  2,  against  a  Jvlthl"  tj10 

(•       i  i  •  .  111      &/v>   •           knowledge  of 

carrier  lor  having  game  m  his  possession,  it  was  held  sufficient  the  party 

that  the  qualifications  mentioned  in  the  22  &  23  Car.  2,  c.  25,  were  charged, 
negatived  in  the  information  and  adjudication,  without  negativing  Rex  v.  Turner, 
them  in  the  evidence,  (g)  '  The  question  is,'  said  Lord  Ellen- 
borough,  in  that  case,  f  upon  whom  the  onus  probandi  lies ;  whether 
it  lies  upon  the  person  who  affirms  a  qualification,  to  prove  the 
affirmative,  or  upon  the  informer  who  denies  any  qualification, 
to  prove  the  negative.  There  are,  I  think,  about  ten  different 
heads  of  qualification  enumerated  in  the  statute,  to  which  the 
proof  may  be  applied ;  and  according  to  the  argument  of  to-day, 
every  person  who  lays  an  information  of  this  sort  is  bound  to 
give  satisfactory  evidence  before  the  magistrates  to  negative  the 
defendant's  qualification  upon  each  of  those  several  heads.  The 
argument  really  comes  to  this,  that  there  would  be  a  moral  impos- 
sibility of  ever  convicting  upon  such  an  information.'  (h) 

In  Rex  v.  Hanson ,  {i)  the  rule  was  again  considered  and  laid  Rex  v.  Han- 
clown  by  the  Court  of  King's  Bench.  In  that  case  there  had  son- 
been  a  conviction  by  two  justices  for  selling  ale  without  an  excise 
license.  The  information  negatived  the  defendant's  having  a 
license ;  but  there  was  no  evidence  to  support  this  negative  aver- 
ment; the  only  evidence  to  support  the  conviction  being  that 
the  defendant  had  in  fact  sold  ale.  The  question  was,  whether 
the  informer  was  bound  to  give  evidence  to  negative  the  exist- 
ence  of  a  license.  In  support  of  the  conviction  it  was  contended, 
that  such  evidence  was  unnecessary,  and  that  it  lay  upon  the 
defendant  to  prove  that  he  had  a  license ;  for  it  is  a  rule,  both  of 
the  civil  and  the  common  law,  that  a  man  is  not  bound  to  prove 
a  negative  allegation;  Rex  v.  Turner  was  cited  as  an  express 

(e)  1  Phill.  Ev.  494.  But  this   decision   has  been   overruled ; 

(f)  Rex  v.  Rogers,   2   Campb.  654.  and  it  is  now  established  that  the  non- 
See  also  Rex  v.  Hazy,  2  C.  &P.  458,  and  consent  may   be  inferred  from  the   cir- 
Kex  v.  Argent,  R.  &  M.  C.  C.  R.  154,  cumstances  under  which  the  act  was  done, 
ante,  p.  227;  the  former  of  which  cases  was  or  proved  by  the  agents  of  the  owner, 
an  indictment   for  lopping  and  topping  Ante,  p.  226. 

an  ash  tree  without  the  consent  of  the          (#)  Rex  v.  Turner,  5  M.  &  S.  206.  See 

owner,  and  the  latter  an  indictment  for  also  Spieres  v.  Parker,  1  T.  R.  140,  and 

taking  fish  out  of  a  pond  without  the  con-  Jelfs  v.  Ballard,  1  B.  &  P.  468,  by  Heath, 

sent   of  the   owner.     According  to  the  J.     In  Rex  v.   Stone,   I  East,    639,  the 

report   of  the  case   of  Rex   v.  Rogers,  Court  of  King's  Bench  were  equally  di- 

Lawrence,  J.,  seems  to  have  thought  it  vided  on  the  point, 
necessary  to  call  the  owner  of  the  deer  for  (h)  5  M.  &  S.  209. 

the  purpose  of  disproving  his  consent,  and          (i)  MS.  Paley  on  Convictions  by  Dow- 

the  owner  not  being  called,  the  jury  were  ling,  p.  45,  n.  (1). 
directed  to  find   a  verdict  of  acquittal. 
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authority  on  the  point.  Abbott,  C.  J.,  (I  am  of  opinion  that 
the  conviction  is  right.  It  seems  to  me  that  this  case  is  not  dis- 
tinguishable from  Rex  v.  Turner.  It  is  a  general  rule  that  the 
proof  of  the  affirmative  lies  upon  the  party  who  is  to  sustain  it. 
The  prosecutor,  in  general,  is  not  called  upon  to  prove  negatively 
all  that  is, stated  in  the  information  as  matter  of  disqualification. 
In  Rex  v.  Turner  all  the  learned  judges  concur  in  that  principle. 
I  concur  in  all  the  observations  upon  which  the  judgment  of  the 
court  in  that  case  was  founded :  and  I  think  every  one  of  them 
is  applicable  in  principle  to  this.  The  general  principle,  and  the 
justice  of  the  case,  is  here  against  the  defendant.  It  is  urged, 
that  if  we  decide  against  the  defendant,  we  shall  open  the  door 
to  a  great  deal  of  inconvenience :  that  by  no  means  follows ;  this 
man  might  have  produced  his  license  without  any  possible  incon- 
venience, which  would  at  once  have  relieved  him  from  all  liability 
to  penalties.  Probably  the  whole  inquiry  before  the  magistrates 
was  as  to  the  fact  of  selling  the  ale,  and  that  nothing  was  said 
about  the  license ;  but,  however,  I  think,  by  the  general  rule, 
the  informer  was  not  bound  to  sustain  in  evidence  the  negative 

o 

averment  that  the  defendant  had  not  a  license.  I  do  not  mean  to 
say  that  there  may  not  be  cases  which  may  be  fit  to  be  considered 
as  exceptions  to  that  general  rule;  there  is  no  general  rule  to 
which  there  may  not  be  exceptions ;  all  I  mean  to  say  is,  that 
this  is  not  one  of  those  exceptions.  The  party  thus  called  upon 
to  answer  for  an  offence  against  the  excise  laws,  sustains  not  the 
slightest  inconvenience  from  the  general  rule,  for  he  can  imme- 
diately produce  his  license ;  whereas,  if  the  case  is  taken  the  other 
way,  the  informer  is  put  to  considerable  inconvenience.  Discussions 
may  arise  before  the  magistrates,  whether  the  evidence  produced 
is  proper  to  sustain  the  negative ;  whether  a  book  should  be  pro- 
duced, or  an  examined  copy,  and  many  other  questions  of  that 
sort;  whereas  none  can  arise  when  the  defendant  himself  pro- 
duces his  license.  This,  therefore,  not  being  one  of  the  excepted 
cases,  but  a  case  falling  directly  within  the  general  rule,  I  am  of 
opinion  that  judgment  must  be  given  for  the  crown.'  (j) 

Willis's  case.  In  Willis's  case  it  is  said  to  have  been  agreed  that,  although  an 
indictment  states  that  the  prisoner  f  then  or  at  any  time  before, 
not  being  a  contractor  with  or  authorized  by  the  principal  officers 
or  commissioners  of  our  said  Lord  the  King  of  the  navy,  ordnance, 
&c.,  for  the  use  of  our  said  Lord  the  King,  to  make  any  stores  of 
war,  &c.,'  yet  that  it  is  not  incumbent  on  the  prosecutors  to  prove 
this  negative  averment,  but  that  the  defendant  must  show,  if  the 
truth  be  so,  that  he  is  within  the  exception  in  the  statute,  (k) 

Upon  the  same  principle,  the  Apothecaries'  Company  v.  Bent- 
ley  (/)  was  decided.  That  was  an  action  for  a  penalty  on  the 
55  Geo.  3,  c.  194,  for  practising  as  an  apothecary  without  having 
obtained  the  certificate  required  by  that  Act.  All  the  counts  in 
the  declaration  contained  the  allegation  that  the  defendant  did  act 
and  practise  as  an  apothecary,  &c.,  without  having  obtained  such 


Apothecaries' 
Company  v. 
Bentley. 
[772] 


(j)  So  in  Rex  v.  Smith,  3  Burr.  1475, 
which  was  a  conviction  for  trading  as  a 
hawker  and  pedlar  without  a  license,  it 
was  held  that  the  onus  of  proving  the 
license  lay  on  the  defendant. 


(£)  1  Hawk.  P.  C.  c.  89,  s.  17,  by  the 
editor,  ante,  vol.  2,  p.  598. 

(/)  Ry.  &  Mood.  N.  P.  C.  159.  S.  C. 
1  C.  &  P.  .038. 
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certificate  as  by  the  said  Act  is  directed.  No  evidence  was  offered 
by  the  plaintiffs  to  show  that  the  defendant  had  not  obtained  his 
certificate.  The  plaintiffs  having  closed  their  case,  the  counsel 
for  the  defendant  submitted  that  there  must  be  a  nonsuit.  But 
Abbott,  C.  J.,  said,  '  I  am  of  opinion  that  the  affirmative  must  be 
proved  by  the  defendant.  I  think  that,  it  being  a  negative,  the 
plaintiffs  are  not  bound  to  prove  it,  but  that  it  rests  with  the 
defendant  to  establish  his  having  a  certificate.' 


SEC.  II. 
Evidence  coiifined  to  the  Point  in  Issue. 

No  evidence  can  be  admitted  which  does  not  tend  to  prove  or  Evidence  to 
disprove  the  issue  joined.     In  criminal  proceedings  the  necessity  be  confined  to 
is  stronger,  if  possible,  than  in  civil,  of  strictly  enforcing  the  rule,  pomt  " 
that  the  evidence  is  to  be  confined  to  the  point  in  issue;  for 
where  a  prisoner  is  charged  with  an  offence,  it  is  of  the  utmost 
importance   to  him   that  the  facts  laid  before  the  jury  should 
consist  exclusively  of  the  transaction  which  forms  the  subject  of 
the  indictment,  which  alone  he  can  be  expected  to  come  prepared 
to  answer.     It  is,  therefore,  a  general  rule,  that  the  facts  proved  Evidence 
must  be  strictly  relevant  to  the  particular  charge,  and  have  no  mu8t.  aPP1.v  to 
reference  to  any  conduct  of  the  prisoner  unconnected  with  such  Jrans'action 
charge.     Therefore,  it  is  not  allowable  to  show,  on  the  trial  of  an  charged. 
indictment,  that  the  prisoner  has  a  general  disposition  to  commit 
the  same  kind  of  offence  as  that  for  which  he  stands  indicted. 
Thus,  in  a  prosecution  for  an  infamous  crime,  an  admission  by  the 
prisoner  that  he  had  committed  such  an  offence  at  another  time, 
and  with  another  person,  and  that  he  has  a  tendency  to  such 
practices,  ought  not  to  be  received  in  evidence,  (a)     Where  upon 
an  indictment  for  a  burglary  and  stealing  goods,  the  prosecutor 
failed  to  prove  any  nocturnal  breaking,  or  any  larceny  subse- 
quent to  the  time  when  the  prisoners  entered  the  house,  which 
must  have  been  after  three  o'clock  in  the  afternoon  of  the  day  on 
which  the  offence  was  charged  to  have  been  committed,  it  was 
proposed  to  abandon  the  charge  of  burglary,  and  to  give  evidence 
of  a  larceny  by  the  prisoners  of  some  of  the  articles  mentioned  in 
the  indictment,  though  committed  before  three  o'clock  on  the  day 
on  which  they  were  charged  to  have  entered  the  house ;  but  the      [773] 
court  refused  to  receive  the  evidence,  on  the  ground  that  it  was  Acts  of  pri- 
a   distinct  transaction.  (5)      The  prisoners  were,  therefore,    ac-  soner  charged 
quitted  on  this  charge,  but  were  afterwards  indicted  again  for  the  atone  cai^be* 
other  offence,  and  convicted.    In  treason,  no  overt  act,  amounting  proved. 

(a)  Rex  v.  Cole,  Mich.  T.  1810,  by  all  guilty  of  other  forgeries  was  held  inad- 

the  judges,  MS.     1  Phill.  Ev.   477.     In  missible.     Viney  v.  Barss,   1   Esp.  292. 

an  action  against  the  acceptor  of  a  bill  of  See  also  Balcetti  v.  Serani,  Peake,  N.  P.  C. 

exchange,  where  the  defence  was,  that  142.     Graft  v.  Bertie,  Peake's  Ev.  104. 

the  acceptance  was  forged,  evidence  that  (6)  Rex  v.  Vandcrcomb,  2  Leach,  708. 

the  party  who  negotiated  the  bill  had  been  Ante,  vol.  2,  p.  64. 


280 


Of  Evidence. 


[BOOK  vi. 


Where  larceny 
of  goods  not 
laid  in  indict- 
ment may  be 
proved. 


Acts  of  other 
persons  en- 
gaged in  the 
same  design 
may  be 
proved, 
whether  they 
are  indicted  or 
not. 


Prosecutor 
confined  to 
proof  of  one 
felony. 


to  a  distinct  independent  charge,  though  falling  under  the  same 
head  of  treason,  shall  be  given  in  evidence,  unless  it  be  expressly 
laid  in  the  indictment ;  (c)  but  still,  if  it  conduce  to  the  proof  of 
any  of  the  overt  acts  which  are  laid,  it  may  be  admitted  as  evi- 
dence of  such  overt  acts,  (d)  With  this  view  the  declarations  of 
the  prisoner  and  seditious  language  used  by  him  are  clearly  ad- 
missible in  evidence,  as  explaining  his  conduct  and  showing  the 
nature  and  object  of  the  conspiracy,  (e) 

So,  though  it  is  not  allowable  in  general  to  inquire  into  any 
other  stealing  of  goods,  besides  that  specified  in  the  indictment, 
yet,  for  the  purpose  of  ascertaining  the  identity  of  the  person,  it 
is  often  important  to  show  that  other  goods,  which  had  been  upon 
an  adjoining  part  of  the  premises,  were  stolen  in  the  same  night, 
and  afterwards  found  in  the  prisoner's  possession.  This  is  strong 
evidence  of  the  prisoner  having  been  near  the  prosecutor's  house 
on  the  night  of  the  robbery  ;  and  in  that  point  of  view  it  is 
material,  (jf )  Thus  also,  on  an  indictment  for  the  crime  of  arson, 
it  may  be  shown  that  property,  which  had  been  taken  out  of  the 
house  at  the  time  of  the  firing,  was  afterwards  found  secreted  in 
the  possession  of  the  prisoner,  (g) 

Where  several  are  proved  to  have  been  engaged  in  the  same 
design,  the  acts  and  declarations  of  one  in  furtherance  of  that 
design  may  be  received  in  evidence  against  another,  though  not 
present ;  (h)  and  it  seems  to  make  no  difference  as  to  the  admis- 
sibility  of  the  act  or  declaration  of  a  conspirator  against  a  defendant, 
whether  the  former  be  indicted  or  not,  or  tried  or  not,  with  the 
latter ;  for  the  making  one  a  co-defendant  does  not  make  his  acts 
or  declarations  evidence  against  another  any  more  than  they  were 
before ;  the  principle  upon  which  they  are  admissible  at  all  is, 
that  the  act  or  declaration  of  one  is  that  of  both  united  in  one 
common  design,  a  principle  which  is  wholly  unaffected  by  the 
consideration  of  their  being  jointly  indicted,  (i)  Neither  does  it 
appear  to  be  material  what  the  nature  of  the  indictment  is,  pro- 
vided the  offence  involve  a  conspiracy.  Thus,  upon  an  indictment 
for  murder,  if  it  appeared  that  others,  together  with  the  prisoner, 
conspired  to  perpetrate  the  crime,  the  act  of  one  done  in  pursuance 
of  that  intention  would  be  evidence  against  the  rest.  (  /  )  So 

•  /»    /»  i 

where  in  a  case  of  forgery  several  persons  had  been  shown  to  be 
connected  together  in  respect  of  the  charge  contained  in  the 
indictment,  it  was  held  that  what  was  said  by  one  of  them  to  a 
witness,  when  they  were  met  together,  on  the  subject  of  the 
present  forgery,  was  evidence  against  the  others,  although  the 
person  who  said  it  was  not  upon  his  trial,  (/e) 

Where  several  different  felonies  are  alleged  in  the  same  indict- 
ment, or  the  evidence  appears  to  refer  to  more  than  one  distinct 
unconnected  felony,  it  is  usual  for  the  judge,  in  his  discretion,  to 


(c)  Fost.  245. 

(ef)  Ibid. 

(e)  1  Phill.  Ev.  471,  citing  Bex  v. 
Watson,  2  Stark.  R.  134. 

(/)  1  Phill.  Ev.  169,  7th  ed.  See  per 
Littledale,  J.,  in  Rex  v.  Rooney,  7  C.  & 
P.  517,  post,  p.  284,  note  (z). 

(0)  Rickman's  case,  2  East,  P.  C.  c.  2 1 , 
s.  11,  p.  1035. 


(A)  Rex  v.  Stone,  6  T.  R.  527.  See 
also  for  examples  of  this  rule,  Rex  v. 
Standley,  R.  &  R.  305.  Rex  v.  Gogerley, 
ibid.  343.  Rex  v.  Bingley,  ibid.  446. 

(0  2  Stark.  Ev.  329.     Ante,  p.  167. 

O')  Ibid. 

(k)  Rex  v.  Stansfield,  1  Lew.  1 18,  Lit- 
tledale, J.  See  Rex  v.  Tattersall,  post,  p. 
289,  note  (a). 
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call  upon  the  counsel  for  the  prosecution  to  select  one  felony,  and  [774] 
to  confine  the  evidence  to  that  particular  charge.  (I)  Thus,  on 
an  indictment  against  a  receiver  for  receiving  several  articles,  if 
it  appear  that  they  were  received  at  different  times,  the  prosecutor 
may  be  put  to  his  election,  (m)  though  on  an  indictment  for 
stealing  several  articles  it  is  no  ground  for  confining  the  prosecu- 
tor's proof  to  some  one  of  the  articles,  that  they  might  have  been, 
and  probably  were,  stolen  at  different  times,  if  they  might  have 
been  stolen  all  at  once,  (ti) 

Generally  speaking,  it  is  not  competent  to  a  prosecutor  to  prove  Proving  one 
a  man  guilty  of  one  felony  by  proving  him  guilty  of  another  felony  by 

.-i/*!  i  i    r  i       •  4    showing  pn- 

unconnected  felony ;    but  where  several  lelomes  are  connected  goner  gui]ty 
together,  and  form  part  of  one  entire  transaction,  then  the  one  is  of  another 
evidence  to  show  the  character  of  the  other.  (0)  On  an  indictment  felony, 
for  stealing  six  shillings,  it  was  proved  that  the  prisoner  was  a  J^hefe  the 
shopman  in  the  employ  of  the  prosecutrix,  and,  his  honesty  being  Ce0nnected. 
suspected,  on  a  particular  day  the  son  of  the  prosecutrix   put  Bex  v.  Ellis. 
seven  shillings,  one  half-crown,  and  one  sixpence,  marked  in  a 
particular  manner,  into  a  till  in  the  shop,  in  which  there  was  no 
other  silver  at  that  time,  and  the  prisoner  was  watched  by  the 
prosecutrix's  son,  who  from  time  to  time  went  in  and  out  of  the 
shop,  occasionally  looking   into    and   examining  the   till,  while 
customers  came  into  the  shop  and  purchased  goods.     Upon  the 
first  examination  of  the  till  it  contained  11  s.  6d. ;   after  that,  the 
son  of  the  prosecutrix  received  one  shilling  from  a  customer  and 
put  it  into  the  till ;   afterwards  another  person  paid  one  shilling 
to  the  prisoner,  who  was  observed  to  go  with  it  to  the  till,  to  put 
his  hand  in,  and  withdraw  it  clenched.     He  then  left  the  counter, 
and  was  seen  to  raise  his  hand  clenched  to  his  waistcoat  pocket. 
The  till  was  examined  by  the  witness,  and  11  s.  6d.  were  found  in 
it  instead  of  13s.  6d.,  which  ought  to  have  been  there.     The  pro- 
secutrix was   proceeding  to  prove  other  acts  of  the  prisoner,  in 
going  to  the  till  and  taking  money,  when  Wilde,  Serjt.,  objected 
that  evidence  of  one  felony  had  already  been  given,  and  that  the 
prosecutrix  ought  not  to  be  allowed  to  prove  several  felonies. 
The  learned  judge  overruled  the  objection,  and  the  son  of  the  pro- 
secutrix proved  that,  upon  each  of  several  inspections  of  the  till 
after  the  prisoner  had  opened  it,  he  found  a  smaller  sum  than 
ought  to  have  been  there.    The  prisoner  having  been  found  guilty, 
application  was  made  to  the  Court  of  King's  Bench  for  a  rule  for 
staying  the  judgment,  on  the  ground  that  the  prosecutor  ought  to 
have  been  confined  in  proof  to  one  felony;  but  the  court  was  of 
opinion  that  it  was  in  the  discretion  of  the  judge  to  confine  the 
prosecutor  to  the  proof  of  one  felony,  or  to  allow  him  to  give 
evidence  of  other  acts,  which  were  all  part  of  one  entire  trans- 
action, (p) 

So  where  on  an  indictment  for  stealing  pork,  a  bowl,  some  Birdseye's 
knives,  and  a  loaf  of  bread,  it  appeared  that  the  prisoner  entered 


case. 


(/)  Young  v.  The  King,  3  T.  R.  106,  (n)  Ibid. 

by  Buller,  J.  Rex  v.  Jones,  3  Campb.  132.  (o)  Per  Bayley,  J.    Rex  v.  Ellis,  6  B. 

Rexy.  Kingston,  8  East,  41.     But   this  &  C.  145. 

rule  does    not  extend  to  misdemeanors.  (p)  Rex  v.  Ellis,  supra.     The  indict- 

Rex  v.  Finacane,  5  C.  &  P.  551.  ment  had  been  removed  into  that  court 

(m)  Rex  v.  Dunn,  K.  &  M.  C.  C.  R.  by  certiorari  from  the  city  Court  of  Ex- 

146.  eter. 
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[775] 


An  admission 
of  another 
distinct  felony. 


Case  cited  in 
Rex  v.  Wylie. 
Several  bur- 
glaries in  the 
same  night. 


a  shop  and  ran  away  with  the  pork,  and  returned  in  about  two 
minutes,  replaced  the  pork  in  a  bowl,  which  contained  the  knives, 
and  took  away  the  whole  together ;  in  about  half-an-hour  after 
he  came  back  to  the  shop,  and  took  away  the  loaf  of  bread. 
Littledale,  J.,  said,  '  This  taking  away  the  loaf  cannot  be  given  in 
evidence  upon  this  indictment.  I  think  that  the  prisoner's  taking 
the  pork  and  returning  in  two  minutes,  and  then  running  off  with 
the  bowl,  must  be  taken  to  be  one  continuing  transaction ;  but 
I  think  that  half-an-hour  is  too  long  a  period  to  admit  of  that 
construction.  The  taking  of  the  loaf  therefore  is  a  distinct 
offence.'  (q)  So  where  the  prisoner  was  indicted  for  stealing  a 
halfpenny,  and  the  prosecutor  had  marked  a  quantity  of  pence  and 
halfpence  and  locked  them  up  in  a  bureau,  and  had  missed  one 
halfpenny  on  the  9th  of  July,  and  others  on  the  13th  ;  Erie,  J., 
held  that  the  prosecutor  might  prove  that  after  the  13th  the 
prisoner  was  searched,  and  all  the  marked  pence  found  upon  her, 
and  that  he  could  not  say  which  of  them  was  stolen  on  the  9th, 
but  it  must  be  one  of  them  ;  for  it  mattered  not  that  the  evidence 
might  apply  to  another  charge  if  it  were  relevant  and  necessary 
for  the  support  of  this  charge,  (r) 

But  an  admission  by  a  prisoner  as  to  another  separate  felony 
is  not  receivable.  The  prisoner  was  indicted  for  stealing  one 
shilling.  The  prisoner  was  taken  into  custody,  and  the  shilling, 
which  had  been  marked,  found  in  his  possession,  and  the  constable 
asked  him  if  he  had  any  more  of  the  prosecutor's  money  about 
him,  on  which  he  produced  some  half-crowns,  and  said  something 
about  them ;  and  it  was  held  that  the  statement  so  made  was  not 
admissible,  as  it  related  to  another  felony.  (s) 

In  the  case  of  Rex  v.  Wylie  9  (t)  Lord  Ellenborough  said  he 
remembered  a  case  where  a  man  committed  three  burglaries  in 
one  night ;  he  took  a  shirt  at  one  place,  and  left  it  at  another ; 
and  they  were  all  so  connected,  that  the  court  went  through  the 
history  of  the  three  different  burglaries.  So  where  three  burglaries 
were  committed  in  the  town  of  Uttoxeter,  one  at  Keeling's  and 
another  at  Bladon's,  between  twelve  and  three  o'clock  of  the  same 
night,  and  at  Bladon's  a  crowbar  was  found,  which  fitted  some 
marks  on  a  chest  broken  open  at  Keeling's,  and  which  was  proved 
to  have  been  in  the  possession  of  the  prisoners  previously  to  the 
night  in  question ;  Wightman,  J.,  on  the  authority  of  the  pre- 
ceding case,  allowed  evidence  to  be  given  of  the  finding  of  the 
crowbar  at  Bladon's,  and  also  of  the  finding  goods  stolen  the 
same  night  from  Bladon's  in  the  possession  of  the  prisoners,  as 
such  evidence  tended  to  show  that  the  prisoners  had  been  at 
Bladon's,  and  that  they  might  have  left  the  crowbar  there.  (M) 
So  where  on  an  indictment  for  breaking  into  a  counting  house  of 
the  Midland  Railway  Station  at  Nether  Whitacre,  it  was  proposed 
to  prove  that  the  prisoners  on  the  same  night  had  successively 
broken  into  the  stations  of  Wilnecote,  Kingsbury,  Nether  Whit- 


(?)  Rex  v.  Birdseye,  4  C.  &  P.  386. 

(r)  Rex  v.  May,  1  Cox,  C.  C.  236.  Erie, 
J.,  told  the  jury  to  convict,  if  they  were 
satisfied  that  all  the  halfpence  were 
identified,  but  to  acquit  if  any  was  not 
identified. 


(s)Reg.  v.  Butler,  2  C.  &  K.  221,  Platt, 
B. 

(0  1  New  Rep.  94f  S.  C.  2  Leach, 
983.  Ante,  vol.  2,  p.  837. 

(?*)  Reg.  v,  Stonyer  and  others,  Stafford 
Sum.  Ass.  1843.  MSS.  C.  S.  G. 
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acre,  and  Forgehills,  Nether  Whitacre  being  at  some  distance 
from  the  other  stations,  and  that  some  of  the  property  taken  from 
Nether  Whitacre  had  been  found  on  two  of  the  prisoners,  and 
property  taken  from  another  station  on  the  third,  and  that  jemmies 
had  been  found  on  each  prisoner,  which  corresponded  with  marks 
on  doors  and  drawers  xbroken  open  at  one  or  other  of  the  stations; 
Bramwell,  B.,  said,  f  I  think  that  evidence  of  the  acts  of  the 
prisoners  during  the  same  night  is  admissible  in  order  to  explain 
why  none  of  the  property  taken  from  Nether  Whitacre  was  found 
upon  one  of  the  prisoners.  If  it  is  proved  that  he  was  found  in 
possession  of  other  property  stolen  from  another  station  on  the 
same  night,  that,  with  other  circumstances,  might  be  evidence  that 
all  the  men  had  been  engaged  in  each  burglary,  and  that  the  third 
man  had  received  his  share  of  the  booty  wholly  from  what  was 
taken  from  the  other  stations.  The  events  of  that  night,  relating 
to  these  burglaries,  are  so  intermixed  that  it  is  impossible  to 
separate  thern.'(?;) 

Where  several  felonies  are  all  parts  of  the  same  transaction,  Where  several 
evidence  of  all  is  admissible  upon  the  trial  of  an  indictment  for  felonies  are 
any  of  them.     Thus  upon  an  indictment  against  two  prisoners,  fhe^ame0 
charging  each  in  different  counts  as  principals  in  the  first  degree  transaction, 
in  committing  a  rape,  and  also  as  principals  in  the  second  degree  evidence  of  all 
in   other  counts,  evidence   has   been   held    admissible   that   the  uron^he'trial 
prisoners,  together  with  three  other  men,  committed  at  the  same  of  an  indict- 
place  and  time,  the  one  after  the  other  successively,  rapes  upon  "J6"1  for  anv 
the  body  of  the  prosecutrix,  the  others  aiding   and  abetting  in 
turn.  (M?)     So  where  there  were  three  indictments    against  the 
prisoner  for  setting  fire  to  three  ricks  belonging  to  three  different 
persons,  and  it  appeared  that  the  ricks,  which  were  in  sight  of 
each  other,  were  set  on  fire  one  immediately  after  the  other,  but 
the  strongest  evidence  being  as  to  the  last,  that  indictment  was 
tried  first ;   the  confession  of  the  prisoner  relating  to  all  the  three 
ricks,  and  the  evidence  of  an  accomplice  as  to  all,  was  admitted, 
as  the  whole  constituted  part  of  the  same  transaction,  (x)     And 
where  an  indictment  for  arson  contained  five  counts  for  setting 
fire  to  five  different  houses,  which  were  all  in  one  row,  and  the 
fire  from  the  one  first  on  fire  had  communicated  to  the  others,  it 
was  held  that,  as  it  was  all  one  transaction,  the  evidence  as  to  all 
the  houses  was  admissible,  (y)     So  where  upon  an   indictment      [776] 
against  the  prisoners  for  robbing  Woodward,  there  being  another 
indictment  against  them  for  robbing  Urwick  of  a  watch,  it  ap- 
peared that   Woodward  and  Urwick  were  travelling  in  a  gig, 
when  they  were  stopped  and  robbed ;   Littledale,  J.,  held  that 
evidence  might  be  given  that  Urwick  lost  his  watch  at  the  same 
time  and  place  that  Woodward  was  robbed,  but  that  evidence  was 
not  admissible  of  the  violence  that  was  offered  to  Urwick.     One 

(y)  Reg.  v.  Cobden,  3  F.  &  F.  833.  were  the  subject  of  another  indictment. 

(w)  Rex  v.  Folkes,  R.  &  M.  C.  C.  R.  C.  S.  G. 

354.     And  the  same  was  held  in  Rex  v.  (x~)  Rex  v.  Long,  6  C.  &  P.  179,  Gur- 

Lea,  2  Moo.  C.  C.  R.  9.     7  C.  &  P.  836.  ney,  B. 

There  several  rapes   committed   in   one  (#)  Reg.   v.  Trueman,  8  C.  &  P.  727. 

boat  were  given  in  evidence  ;  but  other  Erskinc,  J.,  refused  to  put  the  prosecutor 

rapes  committed  in  another  boat,  to  which  to  elect  as  to  which  count  he  would  pro- 

the  prosecutrix  was  carried  from  the  first  ceed. 
boat,  were  not  offered  in  evidence,  as  they 
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Several  con- 
nected lar- 
cenies from  a 
coal  mine. 


question  in  the  case  was,  whether  the  prisoners  were  at  the  place 
in  question  when  Woodward  was  robbed  ;  and  as  proof  that  they 
were  so,  evidence  was  admissible  that  one  of  them  had  got  some- 
thing which  was  lost  there  at  that  time,  (z)  And  where  upon  an 
indictment  for  robbing  George  and  Henry  Pritchard,  it  appeared 
that  the  prisoners  attacked  and  robbed  George  and  Henry 
Pritchard  when  they  were  walking  together,  Tindal,  C.  J.,  held 
that  the  prosecutor  was  not  bound  to  elect  as  to  which  robbery 
he  would  proceed.  It  was  all  one  act,  and  one  entire  transaction ; 
the  two  prosecutors  were  assaulted  and  robbed  at  one  and  the 
same  time,  and  there  was  no  interval  of  time  between  the  as- 
saulting and  robbing  of  the  one  and  the  assaulting  and  the  robbing 
of  the  other.  If  there  had  been,  the  felonies  would  have  been 
distinct,  but  that  was  not  so  in  the  present  case,  (a)  So  where 
the  prisoner  was  indicted  under  the  8  &  9  Will.  3,  c.  26,  s.  1,  for 
having  in  his  possession  an  edger,  contrived  for  marking  money 
round  the  edges,  and  proof  being  offered  that  the  prisoner  had 
used  this  instrument  for  graining  the  edges  of  counterfeit  half- 
crowns,  it  was  objected  that  the  act  of  coining  being  a  species  of 
treason  higher  in  degree  than  the  one  the  prisoner. was  charged 
with,  the  greater  offence  ought  not  to  be  given  in  evidence  to 
prove  the  less ;  but  Burrough,  J.,  held  that  the  evidence  was 
admissible,  as  whatever  went  to  prove  that  the  prisoner  was  guilty 
of  the  offence  he  was  charged  with  was  evidence,  however  it 
might  also  go  to  show  him  guilty  of  another  offence.  (£) 

The  prisoner  was  indicted  under  the  7  &  8  Geo.  4,  c.  29,  s.  37, 
for  stealing  from  the  mine  of  H.  J.  Gunning,  coal,  the  property  of 
H.  J.  G.,  and  in  the  same  count  he  was  charged  with  stealing 
from  the  mines  of  thirty  other  proprietors  other  coal,  the  property 
of  each  of  such  proprietors,  (c)  The  prisoner  had  been  lessee  of 
a  mine,  which  he  had  been  working  from  November  1842  till 
January  1848,  and  in  opening  the  case  it  was  stated  that  he  had, 
from  the  shaft  opened  to  work  this  mine,  carried  on  extensive 
workings  of  coals  by  means  of  levels,  driftways,  tunnels,  cuttings, 
and  drains  ;  and  by  means  of  these  workings  he  had  gotten  coal  be- 
longing to  about  forty  different  proprietors,  without  their  sanction 
or  knowledge  ;  and  in  doing  so  had  undermined  part  of  the  yard 
of  the  parish  church,  144  yards  of  the  main  street  of  Wigan,  and 
220  private  houses;  and  he  had  unlawfully  possessed  himself  of 
£10,000  worth  of  the  coal  of  other  persons.  It  was  urged  that 
it  was  not  competent  to  proceed  under  this  indictment  for  felonies 
so  entirely  distinct.  One  of  such  felonies  might  have  been  com- 
mitted upwards  of  four  years  before  another  of  them,  and  by 


(z)  Hex  v.  Rooney,  7  C.  &  P.  517. 
Littledale,  J.,  added,  '  I  think  it  makes 
no  difference  that  Urwick's  watch  is  the 
subject  of  another  indictment.'  '  Sup- 
pose Mr.  Urwick  had  not  been  there  at 
all,  and  that  when  Woodward  was  robbed 
a  watch  had  been  under  the  seat  of  his  gig, 
and  that  after  the  robbery  he  had  dis- 
covered that  the  watch  was  missing,  I 
have  no  doubt  that  evidence  might  be 
given  of  the  loss  of  the  watch  at  the 
place.' 

(a)  Reg.  v.  Giddins,  C.  &  M.  634. 


(6)  Rex  v.  Moore,  2  C.  &  P.  235. 

(c)  There  were  other  counts  charging 
the  prisoner  with  the  severing  of  coal  with 
intent  to  steal,  and  with  common  larceny; 
and  in  each  count  the  coal  was  laid  as  the 
property  of  H.  J.  G.,  and  of  the  said 
thirty  other  separate  and  distinct  owners. 
Qua3re  whether  all  the  counts,  except  those 
for  common  larceny,  were  not  clearly 
bad,  as  charging  thirty-one  separate 
felonies,  which  by  no  possibility  could  be 
committed  together  ? 
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means  of  different  workmen,  and  under  the  superintendence  of 
different  agents.  Each  severance  of  coal  being  a  felony,  there  were 
thirty- one  distinct  felonies  charged  in  each  count,  and  if  no  restric- 
tion were  put  on  the  prosecution,  there  would  be  laid  before  the 
jury,  and  the  prisoner  would  have  to  answer,  evidence  relating  to 
many  thousands  of  distinct  felonies.  What  would  be  an  un- 
answerable defence  to  one  charge,  might  be  wholly  inapplicable 
to  another,  and  every  defence  might  require  a  different  set  of 
witnesses.  Erie,  J.,  '  The  question  is  what,  in  such  a  case  as 
this,  is  one  entire  transaction.  It  may  be  that  the  making  a 
level,  a  tunnel,  a  drain,  and  a  cutting,  may  all  be  necessary  in 
order  to  take  particular  coal ;  if  so,  all  would,  I  think,  be  part  of 
one  transaction,  and  might  properly  be  given  in  evidence.  I 
cannot  interfere  at  present.'  The  evidence  for  the  prosecution 
extended  to  all  the  operations  mentioned  in  the  opening  of  the 
case;  to  the  getting  the  coal  continuously  during  a  period  of 
upwards  of  four  years,  to  operations  conducted  by  different  under- 
lookers  and  by  many  different  workmen,  and  to  coals  taken  from 
the  coal  fields  of  thirty  or  forty  different  owners.  On  the  case  for 
the  prosecution  closing,  the  counsel  for  the  prisoner  urged  that  the 
prosecutor  ought  to  elect  some  single  charge ;  which  he  declined, 
unless  directed  so  to  do.  Erie,  J.,  '  I  will  not  so  direct ;  but  for 
convenience  sake  the  prisoner's  counsel  may  address  himself  to 
the  charge  of  stealing  the  coal  taken  under  the  churchyard.  The 
whole  workings  may  be  relied  on  to  show  a  felonious  intent, 
though  they  may  go  into  twenty  different  counties,  and  into  the 
separate  properties  of  twenty  different  persons,  and  extend  over 
fifteen  or  twenty  years,  if  the  mining  operations  be  continuous  for 
that  time;'  and  in  summing  up  Erie,  J.,  said,  '  It  has  been 
urged  that  the  taking  of  each  day  was  a  separate  felony,  and  that 
only  one  felony  could  be  inquired  into  by  you  on  this  indictment ; 
but  I  should  say  that  as  long  as  coal  was  gotten  from  one  shaft, 
it  was  one  continuous  taking,  though  the  working  was  carried  on 
by  means  of  different  levels  and  cuttings,  and  into  the  lands  of 
different  people.  As,  however,  complaint  was  made  by  the 
counsel  for  the  prisoner,  I  have  thought  it  better  that  your  atten- 
tion should  be  confined  to  the  charge  of  taking  the  coal  of  one 
owner ;  but  in  order  to  show  that  when  the  prisoner  took  the  coal 
of  Mr.  Gunning  he  knew  he  was  out  of  his  boundary,  I  have 
permitted  it  to  be  proved  that  he  has  gone  out  of  his  boundary  in 
many  other  instances,  and  into  the  property  of  many  other  per- 
sons, taking  in  all  15,000  yards  of  coal.'  (d) 

Upon  an  indictment  against  a  son  for  stealing  on  the  20th  of  where  seve- 
November,  1843,  twenty-six  pairs  of  boots,  twenty  pairs  of  shoes,  ral  felonies 
and   128   pounds   weight  of  leather,  and  against  his  father  for  are  in  fact  so 
receiving  the  said  goods,  knowing  them  to  have  been  stolen,  it  to  ^  sepa"° 
appeared  that  the  son  from  the  beginning  of  March  1843  till  the  rated  without 
10th  of  November  following  was  in  the  employ  of  the  prosecutors,  inconvenience 
who  were  curriers  and  dealers  in  boots  and   shoes.     The  two  CQtore  1™?Q' 
prisoners  lived  together  at  Kirkstall  till  the  end  of  April ;  when  dence  of  all 
the  elder  removed  to  Preston,  taking  with  him  a  hamper,  which  mf-y  Jje  ad' 
passed  and  repassed  afterwards  repeatedly  between  the  father  and  therefore"0 
the  son  down  to  October.  On  the  10th  of  November  the  lodgings  letters  refer- 
ring to  several 
(</)  Reg.  v.  Blcasdale,  2  C.  &  K.  765. 
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[777] 


of  the  son  at  Kirkstall  were  searched,  and  a  quantity  of  shoes  and 
leather  found  there  belonging  to  the  prosecutors,  and  at  the  same 
time  and  place  sundry  letters  were  found  from  the  father  to  the 
son,  which  induced  the  prosecutors  to  search  the  shop  of  the 
father  at  Preston,  and  in  that  shop  there  were  also  found  boots, 
shoes,  and  leather  of  the  prosecutors  of  the  value  of  about  £150, 
and  letters  from  the  son  to  the  father.  It  was  proposed,  on  the 
part  of  the  prosecution,  to  put  in  the  letters,  both  from  the  father 
to  the  son  and  from  the  son  to  the  father ;  these  letters  were  dated 
at  various  periods  between  May  and  October  following,  and  re- 
ferred to  the  transmission  from  the  son  to  the  father  of  goods  of 
the  nature  of  those  found  in  the  father's  house.  It  was  objected 
that  these  letters  could  not  be  read,  or  at  any  rate  not  all  of  them. 
As  they  referred  continually  to  the  transmission  of  property,  the 
effect  of  giving  them  in  evidence  would  be  to  assist  the  proof  of  a 
single  felony  by  proof  of  other  felonies.  It  was  answered  that  it 
did  not  appear  that  there  had  been  more  than  one  taking  and  one 
receiving ;  and  at  all  events  the  letters  were  evidence  against  the 
father,  as  showing  guilty  knowledge.  Maule,  J.,  'Judges  are  in 
the  habit  of  not  allowing  several  felonious  acts  to  be  given  in 
evidence  under  one  indictment,  where,  as  will  often  be  the  case, 
the  effect  of  so  doing  will  be  to  create  confusion,  or  to  surprise 
the  prisoner,  or  otherwise  embarrass  the  defence.  But  here 
embarrassment  and  injustice  would  be  produced  by  putting  the 
prosecutors  to  their  election.  They  cannot  possibly  know  at 
what  time  the  several  larcenies  and  receivings  (if  more  than  one) 
took  place.  The  whole  seems  to  constitute  a  continuous  trans- 
action ;  therefore  I  shall  admit  evidence  relating  to  any  takings 
and  receivings  under  the  circumstances,  provided  the  indictment 
contains  corresponding  charges.'  (e) 

It  was  formerly  considered  that  if  there  were  separate  indict- 
ments for  offences  which  constituted  parts  of  the  same  transaction, 
evidence  of  an  offence  which  was  the  subject-matter  of  one  indict- 
ment was  not  admissible  upon  the  trial  of  another,  (f)  But  it  has 
been  since  held  in  several  cases  that  there  being  another  indict- 
ment pending  makes  no  difference,  (g)  And  it  has  been  laid 
down  by  a  very  learned  judge  that  the  correct  rule  in  such  cases 
is,  that  it  is  in  the  discretion  of  the  judge  to  admit  or  reject 
evidence  of  other  felonies  which  form  the  subject  of  other  indict- 
ments, and  that  such  discretion  will  be  guided  by  the  evidence 
appearing  to  be  necessary  or  unnecessary  in  support  of  the  indict- 
ment on  which  the  prisoner  is  being  tried,  (h)  Thus  where  there 
were  three  indictments  against  a  prisoner  for  stealing  notes  from 
three  letters,  and  it  appeared  that  the  prisoner  stole  notes  out  of 
one  letter,  and  then  opened  another  letter,  and,  took  out  of  it  the 
notes  it  contained,  and  substituted  for  them  notes  to  an  equal 
amount  out  of  the  first  letter,  it  was  held  on  the  trial  for  stealing 
the  notes  out  of  the  first  letter  that  the  notes  stolen  out  of  the 
second  letter  might  be  traced  to  the  prisoner,  because  such  evi- 
dence was  essential  to  the  chain  of  facts  necessary  to  make  out  the 
case,  (z)  But  where  on  an  indictment  for  night-poaching,  in 


(e)  Reg.  v  Hinley,  2  M.  &  Rob.  524. 
(/)  Rex  v.  Smith,  2  C.  &  P.  633. 
(</)  See  the  cases,  ante,  vol.2,  p.  841, 
and  per  Littledale,  J.,  Rex  v.  Rooney, 


ante,  p.  284,  note  (2). 

(A)  Per  Patteson,  J.,  Rex  v.  Salisbury, 
MS.  C.  S.  G.  S.  C.  5  C.  &  P.  155. 

(i)  Rex  v  Salisbury,  supra. 
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order  to  prove  the  identity  of  one  of  the  prisoners,  it  was  proposed 
to  prove  that  a  coat  lost  by  one  of  the  keepers  on  the  occasion  in 
question  had  been  found  in  the  house  of  that  prisoner,  there  being 
a  separate  indictment  for  stealing  the  coat;  Patteson,  J.,  refused 
to  receive  the  evidence,  unless  the  prosecutor  consented  to  an 
acquittal  on  the  indictment  for  larceny.  (J)  • 

Where  it  becomes  necessary  to  prove  a  guilty  knowledge  on  Evidence  of 
the  part  of  the  prisoner,  evidence  of  other  offences  committed  by  ot(ier  acts  of 

«/        T)T*1S(_)HPT*  AS 

him,  though  not  charged  in  the  indictment,  is  admissible  for  that  proof  of  his 
purpose.  Thus  upon  an  indictment  for  uttering  a  forged  bank-  guilty  know- 
note,  knowing  it  to  be  forged,  evidence  may  be  given  of  other  ledse- 
forged  notes  having  been  uttered  by  the  prisoner,  in  order  to  show 
his  knowledge  of  the  forgery;  (k)  but  not  on  an  indictment  for 
forgery.  (/)  So  on  a  prosecution  for  uttering  counterfeit  money, 
it  is  the  practice,  for  the  purpose  of  showing  a  guilty  knowledge, 
to  receive  proof  of  more  than  one  uttering  committed  by  the  party 
about  the  same  time,  though  only  one  uttering  be  charged  in  the 
indictment.  (?/z)  So,  though  on  an  indictment  against  a  receiver  for 
receiving  several  stolen  articles,  if  it  be  proved  that  they  were 
received  at  several  times,  the  prosecutor  may  be  put  to  his  elec- 
tion, yet  evidence  may  be  given  of  all  the  receipts  for  the  purpose 
of  proving  guilty  knowledge,  (n)  But  possession  of  other  stolen 
property,  being  evidence  of  stealing,  is  not  admissible  on  an 
indictment  for  receiving  stolen  goods  for  the  purpose  of  showing 
guilty  knowledge.  (0) 

On  an  information  against  a  publican  for  unlawfully  permitting  To  prove 
prostitutes  to  assemble  in  his  house,  evidence  that  some  of  the  knowlede  of 

•  11  1  •  •  1  »11 

same  prostitutes  had  on  other  previous  occasions  been  in  the  house 
is  admissible,  in  order  to  prove  his  knowledge  of  their  character,  (p) 


(,/)  Rex  v.  Westwoocl,  4  C.  &  P.  547. 
In  Rex  v.  Salisbury,  supra,  Patteson,  J., 
stated  that  he  refused  to  admit  the  evi- 
dence in  this  case  on  the  ground  that  he 
did  not  think  it  necessary  in  support  of 
the  offence  charged. 

(&)  See  ante,  vol.  2,  p.  836,  etseq.,  and 
the  cases  there  cited,  viz.,  Wylie's  case,  1 
New  Hep.  92.  S.  C.  2  Leach,  983.  Rex 
v.  Ball,  Russ.  and  Ry.  132.  1  Camph. 
324.  So  the  possession  of  other  forged 
instruments  may  be  proved  as  evidence  of 
a  guilty  knowledge.  Ante,vo\.  2,  p.  836. 
Rex  v".  Hough,  R.  &  R.  120;  but  there 
must  be  regular  proof  that  they  are  forged, 
ante,  vol.  2,  p.  841.  Rex  v.  Millard,  R. 
&  R.  245.  It  has  been  questioned  whe« 
t-her  it  may  be  proved  that  the  prisoner 
had  uttered  forged  bills  or  notes  of  a  dif- 
ferent hind.  Bayley  on  Bills,  4th  ed.  450. 
But  see  ante,  vol.  2,  p.  838.  Where  the 
second  uttering  was  made  the  subject  of 
a  distinct  indictment,  Vaughan,  B.,  held 
that  it  could  not  be  given  in  evidence  to 
show  a  guilty  knowledge.  Rex  v.  Smith, 
2  C.  &  P.  633,  but  see  the  cases,  ante, 
vol.  2,  p.  841. 

(/)  Where  in  an  action  on  several  bills 
of  exchange  drawn  by  one  Skull,  the 
question  was  whether  the  defendant  had 
accepted  them,  and  his  name  appeared  on 


each  as  acceptor,  and  evidence  was  given 
for  the  plaintiff  that  the  signatures  were 
those  of  the  defendant,  and  for  the  de- 
fendant that  the  signatures  were  forgeries, 
and  the  defendant  proposed  to  prove  that 
a  number  of  bills  and  other  papers  had 
been  taken  away  by  the  plaintiff's  brother 
from  Skull's  house,  and  that  among  the 
bills  so  taken  away  were  several  bills  on 
which  the  defendant's  signature  appeared, 
which  signature  was  forged  ;  and  that  the 
plaintiff  had  been  circulating  such  forged 
bills  since  ;  and  it  was  contended  that 
the  jury  would  be  at  liberty  to  infer  that 
the  bills  on  which  the  action  was  brought 
were  part  of  the  bills  so  taken  from 
Skull's  house  ;  Tindal,  C.J.,  rejected  the 
evidence,  and  it  was  held  that  he  was  right 
in  so  doing,  as  it  clearly  would  have  been 
inadmissible  on  an  indictment  for  forgery. 
Griffits  v.  Payne,  11  A.  &  E.  131. 

(m)  Ante,  vol.  1,  p.  127,  and  see  Reg. 
v.  Jarvis,  Dears.  C.  C.  552,  ante,  vol.  1,  p. 
1.31,  and  Reg.  v.  Weeks,  L.  &  C.  18,  ante, 
vol.  1,  p.  118. 

(n)  Rex  v.  Dunn,  R.  &  M.  C.  C.  R. 
146. 

(o)  Reg.  v.  Oddy,  2  Den.  C.  C.  264,  ante, 
vol.  2,  p.  570. 

(p)  Parker  v.  Green,  2  B.  &  S.  299. 
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Cases  of  false 
pretences. 


Of  Evidence. 


[BOOK  vi. 


Proof  of  other 
«cts  of  the 
prisoner  as 
evidence  of  his 
guilty  intent. 


On  an  indictment  for  obtaining  money  on  a  chain  by  falsely 
pretending  that  it  was  a  silver  chain,  it  was  held  admissible  to 
prove  that  the  prisoner,  a  few  days  afterwards,  offered  a  chain 
similar  in  appearance  to  another  pawnbroker,  requesting  him  to 
advance  ten  shillings  upon  it,  and  that  twenty-six  similar  chains 
were  found  on  the  prisoner  when  he  was  apprehended,  (q)  But  on 
an  indictment  for  obtaining  money  by  false  pretences,  it  has  since 
been  held  that  evidence  of  obtaining  money  by  similar  false  pre- 
tences within  a  week  afterwards  was  not  admissible  for  the  purpose 
of  proving  the  intent  with  which  the  money  was  obtained,  (r) 

If  it  be  material  to  show  the  intent  with  which  the  act  charged 
was  done,  evidence  may  be  given  of  a  distinct  offence  not  laid  in 
the  indictment.  Thus  upon  an  indictment  for  maliciously  shoot- 
ing, if  it  be  questionable  whether  the  shooting  was  by  accident  or 
design,  proof  may  be  given  that  the  prisoner  at  another  time 
intentionally  shot  at  the  same  person.  (s)  So  on  an  indictment 
for  arson  of  a  house,  previous  attempts  to  set  it  on  fire  have  been 
held  admissible,  though  not  proved  to  have  been  made  by  the 
prisoner,  for  the  purpose  of  showing  that  the  fire  was  not  acci- 
dental, (t)  So  on  an  indictment  for  setting  fire  to  a  rick  by 
discharging  a  gun  very  near  to  it,  evidence  is  admissible  that  it 
had  been  on  fire  the  day  before,  and  that  the  prisoner  was  then 
near  it  with  a  gun  in  his  hand,  (u)  So  where  upon  an  indictment 
for  robbery  it  appeared  that  the  prisoners  went  with  a  mob  to  the, 
prosecutor's  house,  and  one  of  the  mob  went  up  to  him,  and  very 
civilly,  and,  as  the  prosecutor  then  believed,  with  a  good  intention, 
advised  him  to  give  them  something  to  get  rid  of  them,  and  pre- 
vent mischief,  upon  which  the  prosecutor  gave  them  the  money 
laid  in  the  indictment ;  it  was  held  that  for  the  purpose  of  showing 
that  this  was  not  bond  fide  advice,  but,  in  reality,  a  mere  mode  of 
robbing  the  prosecutor,  evidence  was  admissible  of  other  demands 
of  money  made  by  the  same  mob  at  other  houses,  before  and  after 
the  particular  transaction  at  the  prosecutor's  house,  but  in  the 
course  of  the  same  day,  and  when  any  of  the  prisoners  were 
present,  (v)  So  upon  an  indictment  for  administering  sulphuric 
acid  to  horses  with  intent  to  kill  them,  it  has  been  held  that  the 
prosecutor  is  not  confined  to  the  proof  of  a  single  act  of  administer- 
ing, but  that  other  acts  of  administering  may  be  given  in  evidence 
to  show  whether  it  was  done  with  the  intent  charged  in  the 
indictment.  (10)  So  where  upon  an  indictment  for  robbing  the 
prosecutor  of  his  coat,  the  robbery  having  been  committed  by  the 
prisoner's  threatening  to  charge  the  prosecutor  with  an  unnatural 
crime,  Holroyd,  J.,  received  evidence  of  a  second  ineffectual 


(g)  Reg.  v.  Roebuck,  D.  &  B.  24. 

(r)  Reg.  v.  Holt,  Bell,  C.  C.  280,  ante, 
vol.  2,  p.  691.  This  case  was  not  argued; 
and  the  conviction  in  Reg.  v.  Roebuck, 
supra,  was  affirmed  without  any  reference 
to  the  admission  of  the  evidence  stated  in 
the  text.  Possibly  in  this  case  the  pos- 
session of  similar  fabricated  chains  may 
have  been  considered  like  the  possession 
of  other  counterfeit  coin  in  Mint  cases, 
and  in  Reg.  v.  Holt  it  may  have  been 
considered  that  the  subsequent  false  pre- 
tence could  not  prove  the  intent  of  the 
previous  false  pretence. 


(.s)  Rox  v.  Voke.  R.  &  R.  531. 

(0  Reg.  v.  Bailey,  2  Cox,  C.  C.  3 1 1 ,  Pol- 
lock, C.  B.,  ante,  vol.  2,  p.  1051  ;  and  see 
Reg.  v.  Taylor,  5  Cox,  C.  C.  138,  and 
other  cases,  ante,  vol.  2,  p.  1052. 

(u)  Reg.  v.  Dossett,  2  C.  &  K.  306, 
Maule,  J. 

(v)  Rex  v.  Winkworth,  4  C.  &  P.  444, 
Parke,  J.  Alderson,  J.,  and  Vaughan, 
B.,  and  Lord  Tenterden,  C.  J.,  afterwards 
concurred  in  opinion. 

(u>)  Rex  v.  Mogg,  4  C.  &  P.  364,  Park, 
J.  A.  J. 
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attempt  to  obtain  a  £1   note  the  following  evening  by  similar 
threats,  and  upon  a  case  reserved  the  judges  were  of  opinion  that 
the  evidence  was  admissible  to  show  that  the  prisoner  was  guilty 
of  the  former  transaction.  (#)     On  a  prosecution  for  a  libel,  the 
publication  of  other  libels  by  the  defendant,  not  laid  in  the  indict- 
ment, may  be  given  in  evidence,  to  show  quo  animo  the  defendant 
published  that  in  question,  (y)     On  the  trial  of  an  indictment  for 
murder,  former  grudges  and  antecedent  menaces  are  admitted  to 
be  given  in  evidence  as  proof  of  the  prisoner's  malice  against  the 
deceased,  (z)     And  it  has  been  considered,  in  a  case  where  three 
persons  were  charged  with  uttering  a  forged  note,  that  other  acts 
done  by  all  of  them  jointly,  or  any  of  them  separately,  shortly 
before  the  offence,  may  be  given  in  evidence  to  show  the  con- 
federacy and  common  purpose,  although  such  acts  constitute  dis- 
tinct felonies,  (a)     On  an  indictment  for  sending  a  threatening 
letter,  prior  and  subsequent  letters,  from  the  prisoner  to  the  party 
threatened,  may  be  given  in   evidence,  as    explanatory   of  the 
meaning  and  intent  of  the  particular  letter  on  which  the  indictment 
is  framed,  (b) 

Evidence  of  the  murder  of  one  person  may  be  given  upon  the  Evidence  of 
trial  for  the  murder  of  another  person,  if  such  evidence  tends  to  °?Q  m"rder  to 
show  that  the  prisoner  might  have  had  a  motive  arising  out  of  the  tive  for  corn- 
other  murder  for  committing  the  murder  with  which  he  is  charged,  mitting  an- 
Upon  an  indictment  for  the  murder  of  one  Hemmings,  it  was  other- 
opened  that  great  enmity  subsisted  between  Parker,  the  rector  of 
a  parish,  and  his   parishioners,  and  that  the   prisoner  had  used 
expressions  of  enmity  against  the  rector,  and  had  said  he  would 
give  £50  to  have  him  shot,  and  that  the  rector  was  shot  by  Hem-  « 

mings,  and  that  the  persons  who  had  employed  him,  fearing  they 
should  be  discovered  as  having  hired  him  to  murder  the  rector, 
had  themselves  murdered  Hemmings ;  and  that  Hemmings's  bones  [779] 
had  been  found  in  a  barn  occupied  by  the  prisoner  at  the  time  of 
the  murders.  After  evidence  had  been  given  of  declarations  of 
the  prisoner,  showing  that  he  entertained  malice  against  the 
rector,  it  was  proposed  to  show  that  Hemmings  was  the  person 
by  whom  the  rector  was  murdered ;  it  was  objected  that  this  was 
not  admissible,  as  the  rector's  death  was  not  the  subject  of  the 
present  inquiry.  Littledale,  J.,  '  I  think  that  I  must  receive  the 


O)  Rex  v.  Egerton,  R.  &  R.  375,  S.  C., 
mentioned  by  Holroyd,  J.,  in  Rex  v. 
Ellis,  ante,  p.  281. 

(y]  Ante,  vol.  1,  p.  369.  Stuart  v. 
Lovell,  2  Stark.  N.  P.  C.  95.  So  subse- 
quent letters  relating  to  the  same  subject, 
although  libellous  themselves,  are  admis- 
sible in  an  action  for  a  libel,  and  although 
such  libel  needs  no  explanation.  Pearson 
v.  Lemaitre,  5  M.  &  Gr.  700. 

(2)  1  Phill.  Ev.  476.  So  the  declara- 
tions of  the  prisoner,  and  the  seditious 
language  used  by  him,  are  clearly  admis- 
sible in  evidence  on  an  indictment  for 
high  treason,  explaining  his  conduct,  and 
showing  the  nature  and  object  of  the  con- 
spiracy. Rex  v.  Watson,  2  Stark.  N.  P.  C. 
134.  1  Phill.  Ev.  471.  On  a  trial  for 
murder,  Cresswell,  J.,  and  Williams,  J., 

VOL.  III. 


were  rather  inclined  to  reject  evidence 
of  what  the  prisoner  had  done  to  the 
deceased  ten  days  before  the  cause  of 
death,  no  declaration  accompanying  the 
act ;  neither  the  evidence  proposed  to  be 
given  nor  the  cause  of  death  is  stated. 
The  objection  was  that  the  act  done  could 
have  no  tendency  to  show  subsequent  in- 
tention. Reg.  v.  Mobbs,  6  Cox,  C.  C. 
223.  In  many  cases  evidence  of  previous 
violence  has  been  given  in  cases  of  mur- 
der without  objection,  and  such  evidence 
clearly  tends  to  prove  ill-will. 

(a)  Rex  v.  Tattersall,  MS.  Bayley,  J. 
Ante,  vol.  1,  p.  50. 

(b)  Robinson's  case,  2  Leach,  749.     2 
East,  P.  C.  c.  23,  s.  2,  p.   1110.     Ante, 
p.  211. 


U 
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Of  Evidence. 


[BOOK  vi. 


Of  other 
poisoning?. 


To  prove 
knowledge  of 
a  poison. 


Geering's 
case. 

Evidence  of 
several  poi- 
sonings after 
the  one 
charged. 


evidence.  On  the  part  of  the  prosecution  it  is  put  thus — that  the 
prisoner  and  others  employed  Hemmings  to  murder  Mr.  Parker, 
and  that  he  being  detected,  the  prisoner  and  others  then  murdered 
Hemmings,  to  prevent  a  discovery  of  their  own  guilt ;  ^now,  to 
ascertain  whether  or  not  that  was  so  in  point  of  fact,  it  is  neces- 
sary that  I  should  receive  evidence  respecting  the  murder  of  Mr. 
Parker.'  (c) 

Upon  an  indictment  for  murder  by  poisoning  with  arsenic,  on 
the  3rd  of  November,  1816,  evidence  was  given,  without  objection, 
that  on  the  19th  of  October  previously  the  deceased  drank  tea 
with  the  prisoner,  upon  which  occasion  she  was  seized  with  sick- 
ness, and  much  indisposed  ;  and  that  on  the  3rd  of  November  she 
again  drank  tea  with  the  prisoner,  and  was  afterwards  taken  ill  in 
the  same  manner,  but  more  violently  than  before,  (d)  So  on  an 
indictment  for  murder  by  prussic  acid,  administered  in  porter  on 
the  1st  of  January,  evidence  was  given,  without  objection,  that  in 
September  previously  the  prisoner  had  visited  the  deceased  and 
sent  for  some  porter,  and  that  after  the  prisoner  left  the  deceased 
was  very  sick  and  ill.  (e) 

If  a  person  were  charged  with  having  wilfully  poisoned  another, 
and  it  was  a  question  whether  he  knew  a  certain  white  powder  to 
be  arsenic,  evidence  would  be  admissible  to  show  that  he  knew 
what  the  powder  was,  because  he  had  administered  it  to  another 
person  who  had  died,  although  that  might  be  proof  of  a  distinct 
felony,  (f) 

The  prisoner  was  indicted  for  the  murder  of  her  husband, 
Richard  Geering,  in  September,  1848,  by  arsenic.  She  was  also 
charged  in  three  other  indictments  with  the  murder  of  her  son 
George  by  arsenic  in  December,  1848,  of  her  son  James  by  arsenic 
in  March,  1849,  and  of  an  attempt  to  murder  her  son  Benjamin 
by  arsenic  in  April,  1849.  (g)  On  the  part  of  the  prosecution 
evidence  was  tendered  of  a  post-mortem  analysis  of  the  intestines, 
of  the  contents  of  the  stomach,  heart,  &c.,  of  Richard,  James,  and 
George,  and  also  of  a  medical  analysis  of  the  vomit  of  Benjamin, 
who  was  still  alive,  in  order  to  show  that  arsenic  had  been  taken 
into  the  stomach  of  the  three  latter  persons  ;  that  two  of  them  had 
died  of  poison,  and  that  the  symptoms  of  all  the  four  were  the 
same.  Evidence  was  also  tendered  that  the  four,  during  their 
lives,  lived  with  the  prisoner,  and  formed  part  of  her  family ;  that 
she  generally  made  tea  for  them,  cooked  their  victuals,  and  dis- 
tributed the  same  to  them  on  their  leaving  the  house  to  go  to  their 
work  in  the  morning.  It  was  objected  that  the  facts  proposed  to 
be  proved  took  place  after  the  death  of  the  husband,  and  that  the 
effect  of  them  was  to  show  that  the  three  cases  of  poisoning,  were 
felonious,  (h)  It  was  answered  that  the  evidence  was  admissible 
in  order  to  prove,  not  that  the  prisoner  had  feloniously  poisoned 


(c)  Rex  v.  Clewes,  4  C.  &  P.  221. 

(d)  Rex  v.  Donnall,  2  C.  &  K.  308,  note, 
Abbott,  J. 

(e)  Reg.   v.  Tawell,  2  C.   &  K.   309, 
note,  Parke,  B. 

(/)  Reg.  v.  Dossett,  2  C.  &  K.  306, 
per  Maule,  J. 

(<?)  Benjamin  had  stated  to  the  surgeon 
who  attended  him,  that  his  symptoms 


were  precisely  the  same  as  those  exhibited 
by  his  father  and  his  two  brothers,  and  this 
statement  had  been  reduced  into  writing, 
and  read  over  to  the  prisoner,  and  she 
said,  *  It  is  quite  right.' 

(h)  It  was  conceded  that  the  evidence 
would  have  been  admissible  had  the 
deaths  taken  place  previously  to  the  death 
of  the  husband. 
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the  deceased,  but  that  the  deceased  had  in  fact  died  of  poison  ad- 
ministered by  some  one  ;  and,  secondly,  for  the  purpose  of  proving 
that  the  death  of  the  husband  was  not  accidental.  Pollock,  C.  B., 
(  I  am  of  opinion  that  evidence  is  receivable  that  the  death  of  the 
three  sons  proceeded  from  the  same  cause,  namely,  arsenic.  The 
tendency  of  such  evidence  is  to  prove,  and  to  confirm  the  proof 
already  given,  that  the  death  of  the  husband,  whether  felonious  or 
not,  was  occasioned  by  arsenic.  In  this  view  of  the  case  I  think 
it  wholly  immaterial  whether  the  deaths  of  the  sons  took  place 
before  or  after  the  death  of  the  husband.  The  domestic  history  of 
the  family  during  the  period  that  the  four  deaths  occurred  is  also 
receivable  in  evidence  to  show  that  during  that  time  arsenic  had 
been  taken  by  four  members  of  it,  with  a  view  to  enable  the  jury 
to  determine  whether  such  taking  was  accidental  or  not.  The 
evidence  is  not  inadmissible  by  reason  of  its  having  a  tendency  to 
prove  or  to  create  a  suspicion  of  a  subsequent  felony/  (z) 

The  prisoner  and  his  wife  were  indicted  for  the  murder  of  his  Evidence  of  a 
mother  by  poison.  The  prisoner's  former  wife  died  in  March,  Preyious  P01- 
1861,  and  his  present  wife  was  then  their  servant.  The  prisoner's 
mother  lived  with  him  after  his  second  marriage,  and  died  in 
December,  1861.  He  sold  arsenic  for  agricultural  purposes,  and 
there  was  evidence  of  administration  by  the  prisoners  of  articles  of 
food  in  which  arsenic  might  be  contained,  and  of  arsenical  symptoms 
following.  There  was,  however,  evidence  that  three  horses,  one  of 
them  belonging  to  the  male  prisoner,  had  been  accidentally  poisoned 
by  arsenic,  and  that  some  of  his  customers,  against  whom  he  was 
not  supposed  to  have  any  ill-feeling,  had  suffered  from  arsenical 
symptoms,  evidently  arising  from  some  accident ;  and  it  was  held 
that,  in  order  to  prove  that  the  administration  of  the  poison  to  the 
mother  was  wilful,  evidence  was  admissible  of  the  circumstances 
which  attended  the  death  of  the  first  wife,  and  to  show  that  she 
had  died  of  arsenic,  (j) 

The  prisoner  was  indicted  for  the  murder  of  Ann  James,  the 
keeper  of  an  eating-house,  of  which  the  prisoner  was  the  manager. 
She  had  had  living  with  her  Mrs.  Townsend,  William,  Thomas, 
and  Martin  Townsend,  and  was  visited  by  Jane  Caflferata  and  her 
husband.  Between  September  and  the  February  following  Mrs. 
Townsend,  William,  and  Thomas  Townsend,  successively  sickened 
and  died,  after  very  short  illnesses,  which  in  each  case  exhibited 
exactly  similar  symptoms.  In  February  Mrs.  James,  who  had 
long  been  ill,  became  worse,  and  so  continued  until  June,  when 
she  died,  and,  on  examination  of  her  body,  traces  of  a  sufficient 
quantity  of  antimony  to  have  caused  death  were  found.  The  other 
bodies  were  examined,  and  all  found  to  be  saturated  with  antimony. 
Evidence  given  before  the  magistrate  established  in  his  opinion  a 
primd  facie  case  as  to  all  four  deaths  against  the  prisoner.  The 
prosecution  proposed  to  give  evidence  of  the  three  other  deaths — 
1st,  to  exclude  the  supposition  of  accidental  poisoning  in  the 
present  case ;  2nd,  to  show  that  the  prisoner  had  then  antimony 

(i)  Reg.  v.  Geering,  18  Law,  J.  (N.  S.)  The  prisoner  was  executed.  The  C.  B. 
M.  C.  215.  Pollock,  C.  B.,  who  con-  spoke  as  if  the  third  son  had  died  when- 
suited  Alderson,  B.,and  Talfourd,  J.,  and  ever  he  mentioned  the  number  of  deaths, 
they  agreed  with  him  in  opinion,  and  (j)  Reg.  v.  Garner,  3  F.  &  F.  681. 

therefore   the   point    was   not  reserved.       Willes,  J.,  after  consulting  Pollock,  C.  B. 
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in  his  possession,  but  this  could  only  be  done  by  proving  that  he 
administered  something  to  two  of  them,  and  that  antimony  was 
found  in  them,  and  that  they  died  of  it ;  3rd,  in  order  to  exculpate 
Mrs.  Cafferata,  whom  the  prisoner  charged  with  poisoning  Mrs. 
James,  it  was  material  to  prove  that  she  could  not  possibly  have 
poisoned  one  of  the  other  three  ;  4th,  as  it  would  be  competent  to 
the  prisoner  to  prove  that  when  all  the  others  sickened  and  died  he 
was  absent  and  could  not  have  poisoned  them,  so  evidence  might 
be  given  to  prove  that  the  prisoner  poisoned  the  whole,  from  the 
four  crimes  being  so  connected  as  to  be  substantially  but  one 
transaction.  With  reference  to  the  present  question  it  was 
answered — 1st,  that  the  evidence  would  not  exclude  the  supposi- 
tion of  accident  in  Mrs.  James's  case ;  if  the  three  others  were  wil- 
fully poisoned  by  some  one  it  would  not  prove  as  against  the 
prisoner  that  Mrs.  James's  death  was  not  accidental ;  2nd,  that 
the  mere  fact  of  *  something '  being  administered  by  the  prisoner, 
and  of  antimony  being  found  in  the  bodies,  did  not  prove  posses- 
sion by  the  prisoner  of  antimony  at  the  time  of  Mrs.  James's  death ; 
the  '  something '  might  have  been  exhausted  by  the  three  former 
poisonings ;  3rd,  that  evidence  to  exculpate  Mrs.  CafFerata  was 
wholly  collateral,  unless  the  prisoner  attempted  to  prove  her  guilt ; 
4th,  that  the  prisoner  could  not  prove  that  he  did  not  poison  the 
three  others.  Martin,  B.,  after  consulting  Wilde,  B.,  refused  to 
admit  the  evidence.  (A) 

So  evidence  may  be  given  of  other  wounds  inflicted  by  the 
prisoner  on  other  persons  at  the  same  time  and  place  for  the  pur- 
pose of  identifying  the  instrument  used.  On  an  indictment  for 
maliciously  stabbing  it  appeared  that  the  prisoner  stabbed  both 
the  prosecutor  and  Redman  at  the  same  time  and  place,  and  it  was 
held  that  evidence  might  be  given  of  the  shape  of  the  wound 
inflicted  upon  Redman  for  the  purpose  of  identifying  the  instru- 
ment with  which  the  wound  was  inflicted  on  the  prosecutor.  (7) 
Where  on  a  trial  for  murder  it  appeared  that  three  grenades  had 
been  exploded,  by  one  of  which  the  deceased  was  killed,  it  was 
held  that  evidence  of  the  nature  of  the  wounds  inflicted  at  the 
same  time  on  other  persons,  who  were  killed  or  wounded,  was 
admissible  for  the  purposes  of  showing  the  character  of  the 
grenades,  which  were  the  first  instruments  of  the  kind  which  had 
been  used,  (m) 

We  have  seen  that  on  an  indictment  for  embezzlement  where 
the  entries  of  sums  were  correct,  but  the  castings  up  incorrect,  a 
series  of  similar  errors  in  casting  up,  both  previously  and  subse- 
quently to  the  cases  to  which  the  indictment  referred,  were  held 


(k)  Keg.  v.  Winslow,  8  Cox,  C.  C. 
397.  The  proposed  evidence  is  not 
stated.  This  case  is  opposed  to  all  the 
preceding  cases,  none  of  which  was  cited. 
At  most  it  can  only  be  taken  to  show 
that  the  learned  judges  in  their  discretion 
did  not  think  fit  to  admit  the  evidence. 
With  the  utmost  deference  to  their 
opinion,  it  seems  to  have  been  the  very 
case  in  which  the  evidence  ought  to  have 
been  admitted  ;  for  it  would  have  most 
effectually  tended  to  show  that  the  opinion 


of  the  medical  men  that  the  particular 
death  was  caused  by  poison,  and  that  that 
poison  was  antimony,  was  correct.  It 
would  also  have  strongly  tended  to  prove 
that  the  antimony  was  not  taken  acci- 
dentally. 

(1)  Rex  v.  Fursey,  6  C.  &  P.  81,  Parke, 
J.,  and  Gaselee,  J. 

(TW)  Reg.  v.  Bernard,  1  F.  &  F.  240, 
Lord  Campbell,  C.  J.,  Pollock,  C.  B., 
Erie,  J.,  and  Cresswell,  J. 
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admissible  in  order  to  negative  the  defence  that  these  were  merely 
accidental  errors,  (n) 

Where  on  a  trial  for  rape  it  was  elicited  on  cross-examination  To  explain 
that  the  act  had  not  caused  any  pain,  Rolfe,  B.,  held  that  it  might  facts> 
be  proved  on  re-examination  that  the  prisoner  had  done  the  same 
thing  on  previous  occasions ;  for  that  evidence  tended  to  explain 
the  fact  that  the  act  in  question  had  not  caused  any  pain.  (0) 

If  a  prisoner  call  evidence  to  prove  an  alibi,  evidence  may  be  To  rebut  an 
given  in  reply,  for  the  purpose  of  rebutting  the  alibi,  that  the  alibi- 
prisoner  committed  another  robbery  near  the   place  where   the 
offence  charged  was  committed.     On  an  indictment  for  robbery 
the  defence  was  an  alibi,  and  in  order  to  show  that  the  prisoner 
was  near  the  place  of  the  robbery  at  the  time  it  was  committed, 
Alderson,  B.,  held  that  a  witness  might  be  examined  to  show  not 
merely  that  he  had  been  accosted  by  the  prisoner  on  the  road 
shortly  before  the  prosecutor  was  robbed,  but  that  he  had  also 
been  in  fact  robbed  by  the  party  who  accosted  him.  (/?) 

On  an  indictment  for  abusing  a  child  under  the  age  of  ten  years,  Where  all  the 
the  first  occasion  spoken  to  by  the  child  was  a  Thursday  morning,  acts  are  Part 
on  which  the  prisoner  threatened  to  beat  her  if  she  told,  and  it  was 
held  that  evidence  of  subsequent  perpetrations  of  the  offence  on 
Saturday  and  Monday  was  admissible.  Willes,  J.,  '  The  practice 
is,  no  doubt,  in  the  discretion  of  the  court,  to  call  on  the  prosecu-* 
tion  to  elect,  but  that  is  a  course  never  taken  where  the  acts  are 
all  in  substance  part  of  the  same  transaction ;  and  here,  in  my  opi- 
nion, it  is  so.  It  has  repeatedly  appeared  to  me,  in  cases  of  this 
sort,  that  the  man,  by  a  threat  of  violence,  deters  the  child  from 
complaining,  and  thus  acquires  a  species  of  influence  over  her  by 
terror,  which  enables  him  to  repeat  the  offence  on  subsequent  OCT 
casions,  and  this  seems  to  me  to  give  a  continuity  to  the  transfer 
tion,  which  makes  such  evidence  properly  admissible.'  (</) 

As  other  acts  and  declarations  of  the  prisoner,  besides  those  Proof  of  other 
charged  in  the  indictment,  may  be  given  in  evidence  on  the  part  acts  and  de~ 

f  ,{?  i       i  •         I/?  •  °   -i  •        i    r>  .  darations  of 

oi  the  prosecution,  so  he  nimseli  in  his   deience   may   in   some  prisoner  as 
cases  prove  other  acts  and  declarations  of  his  own,  as  evidence  of  evidence  for 
his  innocence.     Thus  on  a  charge  of  murder,  expressions  of  good-  !nm  of  hls 
will  and  acts  of  kindness  on  the  part  of  the  prisoner  towards  the 
deceased  are  always  considered  important    evidence,  as  showing 
what  was  has  general  disposition  towards  the  deceased,  from  which 
the  jury  may  be  led  to  conclude  that  his  intention  could  not  have 
been  what  the  charge  imputes,  (r)     So  in  the  case  of  Rex  v.  Lam-r 
bert,  (s)  where  the  supposed  libel,  which  was  the  subject  of  prose- 
cution, was  contained  in  a  paragraph  of  a  newspaper,  of  which  the 
defendants  were  the  printer  and  proprietor,  Lord  Ellenborough, 
C.  J.,  held  that  the  defendants  had  a  right  to  have  read  in  evi- 
dence any  other  paragraph  in  the  same  newspaper  connected  with 
the  subject  of  th,e  passage  charged  as  libellous  (although  disjointed 

(«)  Keg.  v.  Richardson,  2  F.  &  F.  343,  v.  Stephen,  2  M.  &  Rob.  45.  The  same 

ante,  vol.  2,  p.  464.  was  done  in  Newton  v.  Rowe,  Glouces- 

(o)  Reg.  v.  Chambers,  3  Cox,  C.  C.  ter  Spr.  Ass.  1843,  cor.  Erskine,  J.  MSS. 

92.  C.  S.  G.  So  subsequent  letters,  relating 

(/>)  Reg.  v.  Briggs,  2  M.  &  Rob.  199.  to  the  same  subject,  are  admissible  in  an 

(</)  Reg.  v.  Reardon,  4  F.  &  F.  76.  action.      Pearson  v.  Lemaitre,  5  M.  &  Gr. 

(r)  1  Phill.  Ev.  470.  700,  Camfield  v.  Bird,  3  C.  &  K.  56. 

(*)  2  Campb.  400,  and  see  Thornton 
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from  it  by  extraneous  matter,  and  printed  in  a  different  character) 
for  the  purpose  of  showing  the  intention  and  mind  of  the  defendants 
with  respect  to  the  specific  paragraph  laid  in  the  indictment.  And 
as  in  trials  for  conspiracies,  whatever  the  prisoner  may  have  done 
or  said  at  any  meeting  alleged  to  be  held  in  pursuance  of  the  con- 
spiracy is  admissible  in  evidence  against  him  on  the  part  of  the 
prosecution,  so,  on  the  other  hand,  any  other  part  of  his  conduct 
at  the  same  meetings  will  be  allowed  to  be  proved  on  his  behalf; 
for  the  intention  and  design  of  the  party  at  a  particular  time  are 
best  explained  by  a  complete  view  of  every  part  of  his  conduct  at 
that  time,  and  not  merely  from  the  proof  of  a  single  and  insulated 
act  or  declaration.  (#)  In  the  case  of  Walker  and  others,  who 
were  tried  for  a  conspiracy  to  overthrow  the  Government,  and 
evidence  was  produced,  on  the  part  of  the  prosecution,  to  show 
that  the  conspiracy  existed,  and  was  brought  into  overt  act  at 
meetings  in  the  presence  of  Walker,  the  counsel  for  the  prisoners 
was  allowed  to  ask  a  witness  whether,  at  any  of  these  times,  he 
had  ever  heard  Walker  utter  any  word  inconsistent  with  the  duty 
of  a  good  subject.  The  question  was  opposed,  but  held  by  Mr. 
J.  Heath  to  be  admissible.  The  prisoner's  counsel  were  also 
allowed  in  the  same  case  to  inquire  into  the  general  declarations 
of  the  prisoner  at  these  meetings,  whether  the  witness  had  heard 
him  say  anything  that  had  a  tendency  to  disturb  the  peace  of  the 
kingdom  ;  and  questions  to  the  same  effect  were  put  to  many  other 
witnesses  in  succession,  (u) 

On  the  trial  of  Hardy  for  high  treason,  where  the  overt  act 
charged  was  that  the  prisoner,  for  the  purpose  of  accomplishing 
the  treason  of  compassing  the  King's  death,  did  conspire  with 
others  to  call  a  convention  of  the  people,  in  order  that  the  conven- 
tion might  depose  the  King;  the  counsel  for  the  prisoner  were 
allowed  to  ask  a  witness  whether,  before  the  time  of  the  conven- 
tion which  was  imputed  to  the  prisoner,  he  had  ever  heard  from 
him  what  his  objects  were,  and  whether  he  had  at  all  mixed  him- 
self in  that;business.  (v)  But  the  better  opinion  seems  to  be  that, 
in  order  >to  make  such  other  acts  or  declarations  of  the  prisoner 
applicable  to  his  defence,  it  must  be  shown  that  they  are  in  some 
way  connected  with  the  facts  proved  against  him.  (w)  In  the  case 
of  Home  Tooke  and  others,  however,  for  high  treason,  several 
publications  having  been  given  in  evidence  on  the  part  of  the 
Crown,  containing  republican  doctrines  and  opinions,  the  distribu- 
tion of  which  had  been  promoted  by  the  prisoners  during  the  period 
assigned  in  the  indictment  for  the  existence  of  the  conspiracy,  the 


(*)  1  Phill.  Ev.  478. 

(w)  Ibid,  and  23  St.  Tr.  1131.  See 
the  observations  of  Alderson,  B.,  in  Reg. 
v.  Vincent,  9  C.  &  P.  91. 

(«)  24  How.  St.  Tr.  1097.  On  an  in- 
dictment for  a  conspiracy  against  the  de- 
fendant and  Brown  (who  was  gone  to 
America)  with  intent  to  defraud  Sir  C.  C. 
of  a  sum  of  money  advanced  by  him  by 
way  of  annuity,  some  letters  between  the 
defendant  and  Brown  were  put  in  evi- 
dence on  the  part,  of  the  prosecution,  and 
the  defence  was  that  the  defendant  had 
been  made  a  dupe  by  Brown,  and  was  riot 


himself  a  participator  in  the  fraud,  and 
Lord  Tenterden,  C.  J.,  held  that,  under 
the  peculiar  circumstances  of  the  case, 
the  whole  of  the  correspondence  between 
the  defendant  and  Brown,  on  both  sides, 
previously  to  the  time  of  the  execution 
of  the  annuity  deeds,  was  admissible,  but 
that  all  letters  subsequent  to  that  time 
were  inadmissible.  Rex  v.  Whitehead,  1 
C.  &  P.  67,  D.  &  R.  N.  P.  R.  61.  S.  C. 

(w)  Rex  v.  Lambert,  2  Campb.  400. 
Lord  George  Gordon's  case,  21  How.  St. 
Tr.  542.  Hanson's  case,  31  How.  St.  Tr. 
4281.  1  Phill.  Ev.  480. 
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prisoner  was  allowed  to  read  in  his  defence  various  extracts  from 
works  which  he  had  published  at  a  former  period  of  his  life ;   and 
these  the  jury  were  permitted  to  carry  along  with  them  when  they      C781] 
retired  to  consider  of  their  verdict,  (x)     But  the  pi"opriety  of  allow- 
ing such  a  defence  has  b,een  questioned  by  very  high  authority,  (y) 

It  may  also  happen  that,  from  the  nature  of  the  offence  charged,   Evidence  of 
it  is  impossible  to  confine  the  evidence  to  proof  of  a  single  trans*   sev?ral  trans- 

&  c  1 10  n  s  w  n  t*  n 

action.     Thus  on  an  indictment  against  several  defendants  for  a  cumulative 
conspiracy  to  cause  themselves  ta  be  believed  persons  of  large  instances  are 
property,  for  the  purpose  of  defrauding  tradesmen,  Lord  Ellen-  necessary  to 
borough  allowed  the  prosecutor  to  prove  various  instances  of  their  offence 
giving  false  representations  of  their  circumstances  ;  (2)  observing  charged, 
that  the  indictment  was  for  a  conspiracy  to  carry  on  the  business  of 
common  cheats,  and  cumulative  instances  were  necessary  to  prove 
the  offence.     The  same  sort  of  evidence,   said  his  lordship,  is 
allowed  on  an  indictment  for  barratry ;  (a)  and  in  a  prosecution 
for  high  treason  itself,  the  grayest  of  all  offences. 

The  rule  is  clear  and  general,  that  no  question  can  be  put  Cases  as  to 
which  is  not  relevant  to  the  issue  (unless  for  the  purpose  of  im-  tae  relevancy 
peaching  the  credit  of  a  witness);  but  the  applicability  of  the  °  evldence- 
rule  must  obviously  depend  upon  the  particular  circumstances  of 
each  individual  case,  and  will  not  admit  of  a  general  demonstra- 
tion.    It  may,  however,  be  useful  to  state  some  criminal  cases, 
where  questions  as  to  the  relevancy  of  evidence  have  arisen  and 
been  decided.     On  the  trial  of  an  indictment  against  several  per-  Unlawful 
sons  for  a  conspiracy,  in  unlawfully  assembling  for  the  purpose  of  assembly, 
exciting  discontent  and  disaffection,  it  would  be   irrelevant   to      untscase* 
inquire,  on  behalf  of  the  defendants,  what  the  conduct  of  those, 
employed  to  disperse  the  meeting,  may  have  been  at  the  time  of  the 
dispersion,  if  no  evidence  has  been  previously  offered,  on  the  part 
of  the  prosecution,  as  to  the  conduct  of  the  meeting  at  that  time,  or 
subsequently ;  for  the  conduct  of  the  dispersers  of  the  meeting  can 
have  no  bearing  on  the  intention  and  object  of  the  meeting  itself; 
in  other  words,  it  is  irrelevant  to  the  matters  in  issue,  (b)    In  such 
a  prosecution,  as  the  material  points  for  the  consideration  of  the 
jury  are,  the  general  character  and  intention  of  the  assembly,  and 
the  particular  case  of  each  defendant  as  connected  with,  that  gene- 
ral character,  it  would  be  relevant  to  prove,  on  the  part  of  the 
prosecution,  that  bodies  of  men  came  from  different  parts  of  the 
country  to  attend  the  meeting,  arranged  and  organized  in  the 
same  manner,  and  acting  in  concert.     It  would  be  relevant  also 
to  show,  that  early  on  the  day  of  the  meeting,  in  a  spot  at  some 
distance  from  the  place  of  meeting  (from  which  very  spot  a  body 
of  men  came  afterwards  to  the  place  of  meeting),  a  great  number 
of   persons,  so  organized,  had  assembled,  and   had   there  con- 
ducted themselves  in  a  disloyal,  riotous,  or  seditious  manner,  (c) 

(.r)  1  East,  P.  C.  c.  11,  s.  8,  p.  61.     25  ticular  acts    of  barratry  he  intends  to 

How.  St.  Tr.  545.  prove  against  him;  and  will  not  be  at 

(y)  By  Lore]  EUenborough  in  Bex  v.  liberty  to  give  evidence  of  any   other. 

Lambert,  2  Campb.  400.  Ante,  vol.  lj  p.  266. 

(2)    Rex  v.  Roberts,    1  Campb.   400,  (6)  Rex  v.   Hunt,  3  B.  &  A.  566,  577. 

«nfe,  p.  168.     But  see  Reg.  v.  Steel,  C.  1  Phill.   Ev.  476.     See   also   Redford   v. 

&.  Mars.  337,  ante,  p.  16.9.  Burley,  3  Stark.  N.  P.  C.  87,  88,  91. 

(a)  The  prosecutor   must,  before  the  (c)  Ibid, 
trial,  give  the  defendant  a  note  of  the  par- 
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Further,  it  would  be  relevant,  on  such  a  trial,  to  produce  in  evidence 
certain  resolutions,  which  had  been  proposed,  by  one  of  the  de- 
fendants, at  a  large  assembly  in  another  part  of  the  country,  very 
recently  held  for  the  same  professed  object  and  purpose  as  were 
avowed  by  the  meeting  in  question,  that  defendant  having  acted 
at  both  meetings  as  president  or  chairman  ;  in  a  question  of  inten- 
tion as  this  is,  it  is  most  clearly  relevant  to  show,  against  that 
individual,  that,  at  a  similar  meeting,  held  for  an  object  pro- 
fessedly similar,  such  matters  had  passed  under  his  immediate 
'auspices,  (d) 

In  eases  of  treason  and  felony,  it  may  be  proved  that  articles 
were  found  secreted  in  the  prisoner's  house,  after  his  apprehen- 
In  Watsoris  case,  evidence  was  admitted  that  a  quantity  of 


Writings 


sion. 


pikes  had  been  found  secreted  in  the  prisoner's  house  subsequently 
to  his  apprehension,  (e)  With  respect  to  writings  found  after  the 
prisoner's  apprehension,  it  appears  to  have  been  laid  down  in 
Hardy's  case(f)  that  papers  found  in  the  possession  of  conspira- 
tors with  the  prisoner,  but  subsequently  to  his  apprehension, 
ought  not  to  be  read  against  him,  unless  there  was  evidence  to 
show  their  previous  existence ;  for  otherwise  there  was  no  evidence 
that  the  prisoner  was  a  party  to  it.  And  on  a  prosecution  for  a 
conspiracy,  it  was  held  that  some  letters  which  were  directed 
to  the  prisoners,  and  intercepted  at  the  post-office  after  their 
apprehension,  were  not  admissible  in  evidence  against  them,  as 
they  had  never  been  in  the  custody  of  the  prisoners,  or  in  any 
way  adopted  by  them.  (^)  So  on  an  indictment  for  uttering  a 
forged  bank-note,  knowing  it  to  be  forged,  it  was  held  that  a  letter 
purporting  to  come  from  the  prisoner's  brother,  and  left  by  the 
postman  pursuant  to  its  direction  at  the  prisoner's  lodgings,  after 
he  was  apprehended,  and  during  his  confinement,  but  never  ac- 
tually in  his  custody,  could  not  be  read  in  evidence  as  proof  of 
his  knowledge  that  the  note  was  forged.  (A)  But  in  Watson *s 
case(i)  it  was  held  that  papers  found  in  the  lodgings  of  a  con- 
spirator at  a  period  subsequent  to  the  apprehension  of  the  pri- 
soner might  be  read  in  evidence,  although  no  absolute  proof  was 
given  of  their  previous  existence,  where  strong  presumption 
existed  that  the  lodgings  had  not  been  entered  by  any  one  in  the 
interval  between  the  apprehension  and  the  finding,  and  where  the 
papers  were  intimately  connected  with  the  objects  of  the  conspi- 
racy as  detailed  in  evidence.  (/)  Writings  found  in  the  prisoner's 


(d)  Rex  v.  Hunt,  3  B.  &  A.  566,  577. 
1  Phill.  Ev.  477.     See  also  Bedford  v. 
Burley,  3  Stark.  N.  P.  C.  87,  88,  91. 

(e)  2    Stark.  N.  P.  C.    137.       Lord 
Ellenborough,  in  giving   his  opinion  on 
this  point,  cited  a  case  from  recollection, 
where  a  butler  to  a  banker   at  Malton 
had   been   taken  up  upon   suspicion   of 
having  committed  a  great  rcbbery;  the 
prisoner  had  been  seen  near  the  privy, 
and  this  circumstance  having  excited  sus- 
picion in  the  minds  of  the  counsel,  who 
considered  the  case  during  the  assizes  at 
York  ;  at  their  instance,  search  was  made, 
and  in  the  privy  all  the  plate  was  found. 
The  plate  was  produced,  and  the  prisoner 
was  in  consequence  convicted  ;   he  had 


been  separated  from  the  custody  of  the 
plate,  since  he  had  been  confined  in  York 
Castle  for  some  time  :  but  no  doubt  was 
entertained  as  to  the  admissibility  of  the 
evidence.  Abbott,  C.  J.,  also  observed, 
that  an  assize  had  scarcely  ever  occurred 
where  it  did  not  happen  that  part  of  the 
evidence  against  a  prisoner  consisted  of 
proof  that  the  stolen  property  was  found 
in  his  house  after  his  apprehension.  See 
Reg.  v.  Courvoisier,  9  C.  &  P.  362. 

(/)  24  How.  St.  Tr.  452. 

(<?)  Rex  v.  Hevey,  1  Leach,  235. 

(A)  Huet's  case,  2  Leach,  820. 

(t)  2  Stark.  N.  P.  C.  140. 

(_/)  A  letter  found  upon  the  prisoner 
may  be  read,  but  it  is  no  evidence  of  the 
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possession,  but  not  published,  if  plainly  connected  with  the  trea-  found  in  pri- 
sonable  design  charged,  are  evidence   of  such  design   upon  an  J^"^  {hough 
indictment  for  treason,  though  not  published.  (A)     But  it  seems  not  published, 
that,  if  it  be  doubtful  whether  they  are  so  connected,  they  are  not  may  be  read  if 
admissible.  (7)     In  Watsorts  case,  one  of  the  objections  made  to  char^in^he6 
the  admission  of  a  paper  found  in  the  house  of  a  co-conspirator  indictment, 
was,  that  there  was  no  proof  that  it  had  been  published ;  and      [783] 
Sidney's  case  was  cited :  but  the  court  distinguished  that  case  from 
the  present,  and  Abbott,  J.,  said  that  he  had  always  understood 
the  ground  of  objection  in  Sidney's  case  was,  not  that  the  papers 
had  never  been  published,  but  that  they  had  no  relation  to  the 
treasonable  practices  charged  in  the  indictment,  and  he  referred 
to  1  East's  P.  C.  11 9,  where  it  is  said,  f  writings  plainly  applicable 
to  some  treasonable  design  in  contemplation  are  clear  and  satis- 
factory evidence  of  such  design,  although  not  published.'     If,  say 
Mr.  J.  Foster  and  Mr.  J.  Blackstone,  ( the  papers  found  in  Sid- 
ney's closet  had  been  plainly  relative  to  the  other  treasonable 
practices  charged  in  the  indictment,  they  might  have  been  read  in 
evidence   against  him.'     That  was  the  objection  which  had  con- 
stantly been  made  to  the  reception  of  the  evidence  in  Sidney's 
case.     The  paper  there  was  not  only  an  unpublished  paper,  but 
appeared  to  have  been  composed  several  years  before  the  crime 
charged  to  have  been  committed,  (rn) 

So  where  on  a  trial  for  murder  committed  by  the  explosion  of 
grenades,  it  appeared  that  the  grenades  had  been  ordered  by  All- 
sop,  and,  after  the  apprehension  of  the  prisoner,  a  letter  was  found 
in  the  prisoner's  house,  which  was  in  the  handwriting  of  Allsop, 
and  bore  a  memorandum  in  the  handwriting  of  the  prisoner.  It 
was  held  that  the  letter  was  admissible.  It  must  be  assumed  to 
have  been  in  the  prisoner's  possession,  and  it  must  be  admitted, 
not  on  the  ground  that  the  writer  of  it  was  a  co-conspirator  with 
the  prisoner,  but  on  the  ground  that  it  was  in  the  prisoner's 
possession,  and  that  its  contents  were  relevant  to  the  present 
inquiry,  (n)  But  where  on  an  indictment  for  fitting  out  a  ship 
to  be  employed  in  the  slave  trade,  the  prisoner  was  a  merchant  in 
London,  and  the  ship  was  seized  off  the  coast  of  Africa,  several 

facts  it  states.  Thus  on  an  indictment  stolen  shawls  was  found  in  it,  and  also  a 

against  a  person  employed  in  the  post-  paper  folded  in  the  shape  of  a  letter,  and 

office  for  secreting  a  letter  containing  a  indorsed  in  Rehden's  handwriting,  'J. 

bill  of  exchange,  the  contents  of  the  letter,  Rehden,  private,'  and  inside  this  was  an 

which  was  found  upon  him,  were  held  inventory  of  the  shawls  that  had  been 

inadmissible  to  prove  that  the  bill  was  pawned,  but  this  was  not  in  Rehden's 

enclosed  in  it.  Rex  v.  PJumer,  R.  &  R.  handwriting  ;  it  was  held  that  this  inven- 

264.  tory  was  not  admissible  ;  for  non  constat 

(A)  Rex  v.  Watson,  2  Stark.  N.  P.  C.  that  the  words  'private 'and  the  prisoner's 

141.  name  might  not  have  been  written  pre- 

(/)  Ibid.  viously  to  the  writing  on  the  other  side. 

(m)  2  Stark.  N.  P.O.  147.  Reg.  v.  Hare,   3  Cox,  C.    C.    247.     The 

(n)  Reg.  v.  Bernard,  IF.  &  F.  240,  Lord  Common  Serjt.,  after  consulting  Maule, 

Campbell,  C.  J.,  Pollock,  C.  B.,  Erie,  J.,  J.,  and  Wightman,  J.  But  quasre  whether, 

and  Cresswell,  J.  The  letter  alluded  to  as  the  portmanteau  was  in  the  prisoners' 

the  assassination  of  the  Emperor  of  the  lodgings,  they  were  not  both  of  them  in 

French.  But  where  two  prisoners  lodged  possession  of  its  contents  ?  If  the 

together,  and  a  portmanteau  was  found  in  shawls  had  been  in  the  portmanteau,  would 

their  lodgings,  which  Rehden  said  was  they  not  have  been  in  the  possession  of 

Hare's,  and  the  prosecutor's  invoice  of  the  both  prisoners  ? 
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letters  then  found  on  board  of  her  were  held  inadmissible,  as  they 
were  not  traced  in  any  way  to  his  knowledge,  (o) 

If  the  papers  found  in  the  prisoner's  custody  be  plainly  relative 
to  the  design  charged,  they  may  be  read  in  evidence  without  any 
proof  of  the  handwriting  being  that  of  the  prisoner,  (p) 

On  an  indictment  against  a  county  for  not  repairing  a  public 
bridge,  the  defendants  may  show  under  the  general  issue  that  the 
bridge  had  been  repaired  from  time  to  time  by  private  individuals : 
for  one  question  is,  whether  the  bridge  is  a  public  bridge;  and 
upon  that  question  it  is  material  to  inquire,  by  whom  and  in 
what  manner  it  had  been  repaired,  with  a  view  of  ascertaining 
whether  those  repairs  were  adapted  to  the  service  of  the  public, 
or  merely  to  the  purposes  of  ornament  or  private  convenience,  (q) 
It  is  one  medium  of  proof  to  show  that  the  bridge  has  been  re- 
paired by  individuals,  though  that  alone  would  be  of  very  little 
weight,  (r) 

In  a  question  put  by  the  House  of  Lords  to  the  judges,  in  the 
course  of  the  proceedings  in  the  Queen's  case  it  was  assumed  that 
proof  of  the  existence  of  a  conspiracy  between  the  prosecutor  and 
others  to  suborn  witnesses  against  the  accused  is  a  legitimate 
ground  of  defence.  Lord  Chief  Justice  Abbott,  in  delivering 
their  opinion,  observed,  that  the  judges  understood  that  such  an 
assumption  had  been  made  in  the  question  put  to  them,  and  that 
the  House  did  not  ask  their  opinion  on  that  point;  (s)  from  which 
it  may  perhaps  be  inferred,  that  their  lordships  had  doubts  whether 
such  a  defence  is  allowable. 

In  civil  suits,  as  the  evidence  is  to  be  confined  to  the  points  in 
issue,  the  character  of  either  party  cannot  he  inquired  into,  unless 
it  is  put  in  issue  by  the  nature  of  the  suit  itself,  (t)  In  criminal 
proceedings,  the  prosecutor  being  usually  also  a  witness,  his  cha- 
racter may  be  attacked  in  the  prisoner's  defence,  in  the  same  way 
as  is  applicable  to  the  impeachment  of  the  credit  of  witnesses 
generally.  In  the  particular  instance  of  an  indictment  for  a  rape, 
or  for  an  assault  with  an  intent  to  commit  a  rape,  evidence  is 
admissible  on  the  part  of  the  prisoner,  not  merely,  as  in  the  case 
of  an  ordinary  witness,  that  from  her  general  bad  character  the 
prosecutrix  ought  not  to  be  believed  on  her  oath,  but  her  character 
as  to  general  chastity  may  be  impeached  by  general  evidence,  (u) 
And  although  evidence  of  particular  facts  to  impeach  her  chastity 
was  once  held  inadmissible,  (v)  yet  it  has  since  been  held  that  the 
prosecutrix  may  be  cross-examined  as  to  particular  discreditable 
transactions,  (w)  and  as  to  her  having  had  connection  with  the 
prisoner  previously  to  the  alleged  rape  ;  (#)  and  if  she  deny  such 
connection,  the  prisoner  may  show  that  she  has  been  previously 
connected  with  him,  (y)  or  with  others,  (z)  And  in  actions  for 


(o)Reg.  v.  Zulueta,   1   C.  &  K.   215, 
Maule,  J.,  and  Wightman,  J. 

(p)  1  East,  P.  C.  c.  11,  s.  56,  p.  119. 

((/)  Hex  v.  (Inhab.)  Northamptonshire, 
2  M.  &  S.  262. 

(r)  1  Phill,  Ev.  170,  7th  ed. 

(•)  The  Queen's  case,  2  B.  &  B.  310. 

(0   1  Phill.  Ev.  176,  7th  edit.  467. 

(tf)  Ante,  vol.  1,  p,  925. 

v>  Hodgson,  R.  &  R.  C.  C.  R. 


211.     Ante,  vol.  1,  p.  925. 

(u>)  Rex  v.  Barker,  3  C.  &  P.  589,  ante, 
vol.  1,  p.  926. 

(#)  Rex  v.  Martin,  6  C.  &  P.  562,  ante, 
vol.  1,  p.  926. 

(y)  Rex  v.  Aspinall,  3  Stark.  Ev.  952, 
ante,  vol.  1,  p.  926. 

(2)  Reg.  v.  Robin?,  2  M.  &  Rob.  512, 
Coleridge,  J. 


CHAP.  ii.  §  ii.]     Evidence  confined  to  Point  in  Issue. 

seduction  it  has  been  held  that  the  daughter  of  the  plaintiff  may 
be  cross-examined  as  to  her  having  had  connection  with  particular 
persons,  at  particular  times  and  places,  and  if  she  deny  it,  witnesses 
may  be  called  to  contradict  her  as  to  such  particular  facts,  (a) 

In  all  criminal  prosecutions  the  prisoner  is  always  permitted  to 
call  witnesses  to  speak  to  his  general  character,  (6)  who  are  usually 
examined  in  his  behalf,  as  to  how  long  they  have  known  him,  and 
what  his  general  character  for  honesty,  humanity,  or  peaceable 
conduct  (according  to  the  nature  of  the  offence  charged)  has  been 
during  that  time.  The  inquiry  ought  manifestly  to  bear  some 
analogy  and  reference  to  the  nature  of  the  charge  against  the 
prisoner.  On  a  charge  of  stealing  it  would  be  irrelevant  and 
absurd  to  inquire  into  his  loyalty  or  humanity ;  on  a  charge  of 
high  treason,  it  would  be  equally  absurd  to  inquire  into  his 
honesty  and  punctuality  in  private  dealings,  (c)  The  inquiry 
must  also  be  made  with  reference  to  the  general  character  of  the 
prisoner ;  for  it  is  general  character  alone  which  can  afford  any 
test  of  general  conduct,  or  raise  a  presumption  that  the  person, 
who  had  maintained  a  fair  reputation  down  to  a  certain  period, 
would  not  then  begin  to  act  an  unworthy  part :  and,  therefore, 
proof  of  particular  transactions,  in  which  the  prisoner  may  have 
been  concerned,  is  not  admissible,  (d) 

It  is  not  the  practice  to  cross-examine  witnesses  to  character 
unless  there  be  some  definite  charge  against  the  prisoner,  to  which 
to  cross-examine  them,  (e)  But  where  a  witness  for  the  prisoner 
having  proved  that  he  had  known  him  for  some  years,  and  given 
him  a  good  character,  stated,  on  cross-examination,  that  he  had 
never  heard  anything  against  him;  but  admitted  that  he  had 
heard  of  a  robbery,  which  had  taken  place  in  the  neighbourhood 
some  years  previously ;  and  was  then  asked,  '  Did  you  ever  hear 
that  the  prisoner  was  suspected  of  having  done  it  ? '  it  was  ob- 
jected that  it  was  not  competent  to  inquire  about  particular 
offences  imputed  to  the  prisoner.  Parke,  B.,  '  The  question  is 
not  whether  the  prisoner  was  guilty  of  that  robbery,  but  whether 
he  was  suspected  of  having  been  implicated  in  it.  A  man's  cha- 
racter is  made  up  of  a  number  of  small  circumstances,  of  which 
his  being  suspected  of  misconduct  is  one.  The  question  may  be 
put.'  (/) 

Soon  after  the  passing  of  the  6  &  7  Will.  4,  c.  114,  the  Act 
allowing  persons  indicted  for  felony  to  make  their  defence  by 
counsel  or  attorney,  the  judges  promulgated,  amongst  others,  the 
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(a)  Verry  v.  Watkins,  7  C.  &  P.  308, 
Grinnell  v.  Wells,  Gloucester  Spr.  Ass. 
1843,  Erskine,  J.,  MS.  C.  S.  G.  And 
see  Andrews  v.  Askey,  8  C.  &  P.  7,  ante, 
vol.  J,  p.  926. 

(6)  Formerly  evidence  of  the  prisoner's 
good  character  was  admitted  in  capital 
cases  only,  in  favorem  vita.  Bex  v. 
Harris,  2  St.  Tr.  1038.  This  evidence  .is 
now  admitted  in  all  prosecutions  which 
subject  a  man  to  corporal  punishment; 
but  not  in  actions  or  informations  for 
penalties,  though  founded  on  the  fraudu- 
1  nt  conduct  of  the  parties.  Peake's  Ev. 
7.  The  true  line  of  distinction,  C.  B. 
Eyre  observed,  is  this :  in  a  direct  pro- 


secution for  a  crime  such  evidence  is 
admissible  ;  but  where  the  prosecution  is 
not  directly  for  the  crime,  but  for  the 
penalty,  it  is  not.  Attorney- General  v. 
Bowman,  cited  2  B.  &  P.  582. 

(c)  J  Phill.  Ev.  469. 

(d)  Ibid. 

(e)  Rex  v.  Hodgkiss,  7  C.  &  P.  298, 
Alderson,  B.     It  sometimes,  however,  is 
proper  to  ascertain  from  the  witnesses 
whether  they  have  had  sufficient  oppor- 
tunities of  knowing  the  prisoner's  charac- 
ter; as  whether  they  have  lived  near  him, 
or  known  him  down  to  the  time  of  the 
commission  of  the  offence.    C.  S.  G. 

(/)  Reg.  v.  Wood,  5  Jurist,  225. 
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following  rule  of  practice  in  cases  of  felony,  that  '  if  the  only 
evidence  called  on  the  part  of  the  prisoner  is  evidence  to  cha- 
racter, although  the  counsel  for  the  prosecution  is  entitled  to  the 
reply,  it  will  be  matter  for  his  discretion  whether  he  will  use  it  or 
not.  Cases  may  occur  in  which  it  may  be  fit  and  "proper  so  to 
do.'  (g)  And  it  has  been  since  held  in  a  case  of  felony  that  the 
counsel  for  the  prosecution  has  in  strictness  the  right  to  reply,  (k) 
on  the  whole  case,  and  not  merely  on  the  evidence  to  character,  (z) 
although  the  counsel  for  the  prisoner  only  calls  witnesses  to  cha- 
racter; but  this  is  not  a  right  which  in  practice  ought  to  be 
exercised,  except  under  very  special  circumstances,  (j) 

The  practice  in  cases  of  misdemeanor  has  uniformly  been  that 
when  witnesses  have  been  called,  on  the  part  of  the  accused,  to 
character  only,  and  for  no  other  purpose,  the  counsel  for  the  pro- 
secution has  not  addressed  the  jury  in  reply,  (k)  but  it  seems  that 
in  strictness  the  right  exists  in  cases  of  misdemeanor,  though  it 
ought  rarely,  if  ever,  to  be  exercised.  (/) 

The  6  &  7  Will.  4,  c.  ]  11  and  the  24  &  25  Viet.  c.  96,  s.  116,(m) 
and  c.  99,  s.  37,  (n)  provide  that  if  upon  the  trial  of  any  per- 
son for  any  subsequent  offence,  such  person  shall  give  evidence 
of  his  or  her  good  character,  it  shall  be  lawful  for  the  prosecutor, 
in  answer  thereto,  to  give  evidence  of  the  indictment  and  convic- 
tion of  such  person  for  the  previous  offence  before  the  verdict  of 
guilty  of  such  subsequent  offence  shall  have  been  returned,  and 
the  jury  shall  inquire  concerning  such  previous  conviction  at  the 
same  time  that  they  inquire  concerning  the  subsequent  offence. 
If  a  prisoner  cross-examines  the  witnesses  for  the  prosecution  as 
to  his  character,  he  '  gives  evidence '  within  the  meaning  of  these 
sections,  and  the  previous  conviction  may  be  proved.  (0) 

It  has  been  usual  to  treat  the  good  character  of  the  party  ac- 
cused as  evidence  to  be  taken  into  consideration  only  in  doubtful 
cases.  Juries  have  generally  been  told  that  where  the  facts 
proved  are  such  as  to  satisfy  their  minds  of  the  guilt  of  the  party, 
character,  however  excellent,  is  no  subject  for  their  consideration ; 
but  that  when  they  entertain  any  doubt  as  to  the  guilt  of  the 
party,  they  may  properly  turn  their  attention  to  the  good  character 
which  he  has  received.  It  is,  however,  submitted  with  deference 
that  the  good  character  of  the  party  accused,  satisfactorily  estab- 
lished by  competent  witnesses,  is  an  ingredient  which  ought 
always  to  be  submitted  to  the  consideration  of  the  jury,  together 
with  the  other  facts  and  circumstances  of  the  case.  The  nature 
of  the  charge,  and  the  evidence  by  which  it  is  supported,  will 
often  render  such  ingredient  of  little  or  no  avail ;  but  the  more 
correct  course  seems  to  be,  not,  in  any  case,  to  withdraw  it  from 
consideration,  but  to  leave  the  jury  to  form  their  conclusion,  upon 
the  whole  of  the  evidence,  whether  an  individual  whose  character 


(g)  Rules  of  Practice  in  cases  of  felony, 
promulgated  by  the  Judges  before  the 
Spring  Circuit  of  1837.  7  C.  &  P.  676, 
post,  p.  353. 

(A)  Bex  v.  Stannard,  7  C,  &  P.  673, 
Patteson,  J.,  and  Williams,  J. 

•'(»)  Bex  v.  Whiting,  7  C.  &  P.  771, 
Bolland,  B. 

O')  Bex  v.  Stannard,  supra. 


(fc)  Per  Patteson,  J.,  in  Bex  v.  Stan- 
nard, 7  C.  &  P.  673. 

(/)  Bex  v.  Stannard,  supra,  per  Patte- 
son, J.,  and  Williams,  J. 

(M)  Ante,  vol.  2,  p.  348  and  p.  350. 

(n)  Ante,  vol.  1,  p.  121. 

(o)  Beg.  v.  Gad  bury,  8  C.  &  P.  676, 
ante,  vol.  2,  p.  353.  Beg.  v.  Shrimpton, 
2  Den,  C.  C.  319.  Ibid.  p.  354, 
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was  previously  unblemished,  has  or  has  not  committed  the  parti- 
cular crime  for  which  he  is  called  upon  to  answer,  (jt?) 

The  prosecutor  cannot  enter  into  the  defendant's  character,  un- 
less the  defendant  enable  him  to  do  so,  by  calling  witnesses  in 
support  of  it ;  and  even  then  the  prosecutor  cannot  examine  to 
particular  facts,  the  general  character  of  the  defendant  not  being 
put  into  issue,  but  coming  in  collaterally,  (q) 

Where  a  prisoner  called  witnesses  to  character,  and  the  prose- 
cutor claimed  to  call  witnesses  to  contradict  them,  and  urged  that 
a  new  issue  was  raised  ;  Rolfe,  B.,  said,  '  I  do  not  think  this  is  a 
new  issue.  It  is  a  new  fact  introduced,  and  it  is,  therefore,  clearly 
competent  to  you  to  call  evidence  to  contradict  it.'  (r)  But 
where  a  witness  gave  evidence  of  the  prisoner's  general  good  cha- 
racter, and  the  prosecutor  called  a  witness,  and  proposed  to  ask 
him,  '  Does  the  prisoner  bear  a  good  character  or  a  bad  cha- 
racter?' Martin,  B.,  held  that  the  question  could  not  be  put  or 
answered.  (5) 

Where  on  an  indictment  for  committing  an  indecent  assault, 
several  witnesses  were  called  for  the  prisoner,  who  gave  him  an 
excellent  character  as  a  moral  man,  and  on  the  part  of  the  prose- 
cution it  was  proposed  to  contradict  this  evidence  ;  it  was  objected 
that  such  evidence  was  not  admissible,  and  the  preceding  case  was 
cited ;  but  the  sessions  held  the  evidence  to  be  admissible,  and  a 
witness  who  stated  that  he  knew  the  prisoner  was  asked,  f  What 
is  the  prisoner's  general  character  for  decency  and  morality  of 
conduct?'  and  replied,  CI  know  nothing  of  the  neighbourhood's 
opinion,  because  I  was  only  a  boy  at  school  when  I  knew  him ; 
but  my  own  opinion,  and  the  opinion  of  my  brothers,  who  were 
also  pupils  of  his,  is,  that  his  character  is  that  of  a  man  of  the 
grossest  indecency  and  the  most  flagrant  immorality.'  It  was 
objected  that  this  was  not  legal  evidence  at  all  of  bad  moral  cha- 
racter ;  but  the  sessions  held  that  it  was  some  evidence,  and  left 
the  effect  of  it  as  an  answer  to  the  evidence  of  good  character  to 
be  determined  by  the  jury ;  and,  upon  a  case  reserved  upon  the 
questions — 1,  whether,  when  witnesses  have  given  a  prisoner  a 
good  character,  is  any  evidence  admissible  to  contradict  ?  2,  whether 
the  answer  made  by  the  witness  in  this  case  was  properly  left  to  the 
jury  ?  it  was  held  by  all  the  judges  that  where  a  prisoner  calls  wit- 
nesses to  character,  general  evidence  of  bad  character  may  be  given 
to  rebut  it ;  and  it  was  also  held  by  a  majority  of  the,judges  that 
the  answer  of  the  witness  ought  not  to  have  been  left  to  the  jury. 


(p)  In  Eex  v.  Stannard,  7  C.  &  P.  673, 
Patteson,  J.,  said,  '  I  cannot  in  principle 
make  any  distinction  between  evidence  of 
facts  and  evidence  of  character  ;  the  lat- 
ter is  equally  laid  before  the  jury  as  the 
former,  as  being  relevant  to  the  question 
of  guilty  or  not  guilty  ;  the  object  of  lay- 
ing it  before  the  jury  is  to  induce  them 
to  believe,  from  the  improbability  that  a 
person  of  good  character  should  have 
conducted  himself  as  alleged,  that  there  is 
some  mistake  or  misrepresentation  in  the 
evidence  on  the  part  of  the  prosecution, 
and  it  is  strictly  evidence  in  the  case.' 
And  per  Williams,  J.,  *  It  is  evidence  to 
be  submitted  to  the  jury,  to  induce  them 
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cannot  show 
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bad  character, 
unless  he  gives 
evidence  of 
good  charac- 
ter. 


to  say  whether  they  think  it  likely  that  a 
person  with  such  a  character  would  have 
committed  the  offence.' 

(?)  Bull.  N.  P.  296,  citing  Martyn  v. 
Hind,  Cowp.  437.  The  ordinary  course, 
however,  is  to  ask  the  witness  in  cross- 
examination  whether  he  has  not  heard 
that  the  prisoner  has  been  tried  for  a  par- 
ticular offence.  Rex  v.  Hodgkiss,  7  C. 
&  P.  298,  Alderson,  B. 

(r)  Reg.  v.  Hughes,  1  Cox,  C.  C.  44. 

(s)  Reg.  v.  Burt,  5  Cox,  C.  C.  284.  Mar- 
tin, B.,  afterwards  consulted  Erie,  J.,  and 
said  they  agreed  in  thinking  such  evidence 
inadmissible.  This  case  is  overruled  by 
Reg.  v.  Rowton,  infra. 
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Cockburn,  C.  J.,  (  The  question  of  the  general  good  character  of 
the  prisoner  is  not  a  collateral  issue  in  the  ordinary  sense  of  the 
term ;  it  is  one  of  the  elements  of  the  case,  from  which  the  jury 
are  to  find  their  verdict.  If  the  prisoner  thinks  proper  to  raise 
the  question  of  his  general  good  character  by  giving  evidence  of 
it,  nothing  could  be  more  injurious  to  the  interests  of  justice  than 
that  it  should  not  be  allowed  to  the  prosecutor  to  rebut  it,  because, 
if  the  true  character  of  the  prisoner  were  known  to  the  jury,  they 
would  not  be  likely  to  be  misled  in  giving  their  verdict.  As- 
suming, then,  that  evidence  to  rebut  the  evidence  of  the  prisoner's 
general  good  character  was  properly  received,  the  other  question 
is,  whether  the  answer  of  the  witness  given  to  a  legitimate  ques- 
tion was  an  answer  which  it  was  proper  to  leave  to  the  considera- 
tion of  the  jury.  In  the  first  instance  it  is  necessary  to  consider 
what  is  the  meaning  of  evidence  of  character.  It  is  laid  down  in 
the  text-books  that  the  prisoner  is  entitled  to  give  evidence  as  to 
his  general  good  character.  Does  that  mean  evidence  of  the 
reputation  he  holds  among  those  who  know  him,  or  of  the  dispo- 
sition or  tendency  of  his  mind  in  relation  to  the  character  of  the 
offence  charged  ?  I  quite  agree  that  what  it  is  desirable  to  get  at 
is  the  tendency  of  the  prisoner's  mind  as  to  his  liability  to  commit 
the  offence  charged  against  him ;  but  the  only  way  allowed  by  law 
to  get  at  that  is  by  producing  evidence  as  to  the  prisoner's  general 
character.  ....  The  next  question  is,  within  what  limits  must 
the  evidence  rebutting  general  good  character  be  confined?  In 
my  opinion  it  must  be  evidence  of  the  same  general  description. 
In  the  present  case  the  witness  disclaims  all  knowledge  of  the 
general  reputation  of  the  prisoner,  but  says  that  in  his  opinion  the 
prisoner's  disposition  is  that  of  a  man  capable  of  the  grossest 
indecency  and  immorality,  for  in  that  sense  the  word  character 
was  obviously  used.  I  am  strongly  of  opinion  that  that  answer 
was  not  receivable.  It  is  not,  however,  because  an  objectionable 
answer  has  been  given  to  an  unobjectionable  question  that  a  ver- 
dict can  be  impeached ;  and  if  the  court  had  told  the  jury  not  to 
take  it  into  their  consideration,  but  to  disregard  it,  I  should  not 
have  been  disposed  to  disturb  the  conviction ;  but  here  the  court 
told  them  to  take  it  into  their  consideration,  and  the  evidence  be- 
came part  of  the  case ;  therefore  I  think  the  conviction  ought  not  to 
stand.  I  rest  on  the  fact  that  it  has  been  uniformly  laid  down 
by  text-writers  that  evidence  of  general  character  must  be  general 
evidence  in  the  sense  of  reputation,  and  that  evidence  of  particular 
facts  to  establish  the  disposition  or  tendency  of  the  mind  of  the 
accused,  and  to  show  his  capability  of  committing  the  offence 
charged,  is  inadmissible,  and  therefore  I  am  of  opinion  that  this 
conviction  must  be  set  aside.'  (t) 

(£)  Reg.  v.  Rowton,  11  Law  T.  745.  evidence  on  the  part  of  the  prosecution.' 

Erie,  C.  J.,  and  Willes,  J.,  differed  from  ....  'On  the  general  question,  what 

the  other  judges.     On  the  second  point  is  the  principle  of  admitting  character 

Erie,  C.  J.,  said  that  the  answers  to  the  in  evidence  in  criminal   cases,  I  am  of 

questions  '  ought  to  he  regulated  by  at-  opinion  that  such    evidence   is  admitted 

tending   to    the   important    interests   of  for  the  purpose  of  showing  the  disposition 

truth.     And  if  a  prisoner  having  a  bad  of  the  accused,  and  raising  a  presumption 

character  chooses  to  raise  the  question  of  from  it  that  the  accused  did  not  commit 

his  character  by  calling  evidence  to  it,  [  the  crime  charged.     Evidence  of  charac- 

am  of  opinion  that  the  impression  likely  ter  can  only  be  obtained  from  the  opi-« 

to  be  so  created  ought  to  be  removed  by  nion  of  other  persons  than  the  accused ; 


CHAP.  ii.  §  ii.]     Evidence  confined  to  Point  in  Issue.  303 

Where  on  an  indictment  for  stealing  a  shawl  evidence  of  the  The  evidence 
prisoner's  good  character  was  given,  it  was  held  that  evidence  of 
shawl  on  the   same  evening  was  not  admissible 


stealing  another 


that  opinion  must  be  formed  from  the  per- 
sonal experience  of  the  witnesses,  or  from 
that  of  others  who  have  formed  an  opinion 
of  the  character  of  the  accused  from  their 
own  personal  experience.     The  point  at 
issue    now   is   whether   the  court  is    at 
liberty  to  receive  evidence  of  the  reputa- 
tion of  the  prisoner  founded  on  the  per- 
sonal experience  of  the  witnesses  called 
to  prove  it.     I  am  of  opinion  that  both 
sources  of  evidence  are  admissible,  both 
the   general    rumour    prevalent    in    the 
neighbourhood  where  the  accused  resides, 
and  the  personal  experience  of  those  who 
have  had  abundant  opportunity  of  forming 
an  opinion  of  the  character  of  the  accused.' 
This   is   the   first   case  which  has  been 
regularly  argued  on  these  questions,  and 
there     are     several      important     points 
wholly  unnoticed  in  it.     On  some  points 
there  can  be  no  doubt.     A  prisoner  is 
entitled   to   give   evidence   of  his   good 
character,  and  the  general  rule  unques- 
tionably is,  that  this  evidence  ought  to  be 
confined  to  the  general  reputation  he  has 
borne  ;  still  this  evidence   is    invariably 
accompanied    by  particular  facts,    e.  g., 
the  knowledge  the  witness  has  had  of  the 
prisoner,  and  the  time  during  which  such 
knowledge    has   lasted,    and    the  means 
which  the  witness  has  had  of  becoming 
acquainted  with  the  prisoner's  character. 
Again,  it  has   never  been    doubted   till 
recently  that  it  was   competent  to    the 
prosecutor  to  give  evidence  to  contradict 
the  evidence  so  given  by  the   prisoner. 
Evidence   of  character  is    a  fact,    and 
whenever  it  is  admitted  on  one  side,  it 
follows  as  a  necessary  consequence  that  it 
may  be  contradicted  by  the  other,  and 
this  point   may    be   considered   as  fully 
recognised  by  this  case.     Then  the  next 
question  is,  in  what  manner  may  the  evi- 
dence of  character  given  by  the  prisoner 
be  contradicted  ?     The  first  thing  to  be 
ascertained  is,  what  in  point  of  fact  is  an 
answer  to  such  evidence ;  for  the  general 
rule  undoubtedly  is,  that  whenever  a  fact 
is  endeavoured  to  be  proved  on  one  side, 
any  evidence  which  negatives  that  fact  is 
admissible  on  the  other  side.    Now,  when 
a  prisoner  sets  up  a  good  character,  he  in 
fact  affirms  that  for  a  given  number  of 
years  he  has  borne  a  good  character  ;  but 
suppose  that  during  that  time  he  has  been 
convicted  of  a  felony  of  the  same  kind 
as  that  for  which  he  is  tried,  is  not  that 
undoubtedly  in  point  of  fact  an  answer  to 
his  evidence  of  character  ?      Then  why 
may  not  it  be  proved  ?     It  is  said  that, 
because  the  evidence  of  good  character 
must  be  general  evidence,  therefore  the 
evidence  to  disprove  it  must  be  general 
evidence  also.     But  there  seem  to  be  some 
fallacies  in  this  allegation.     The  proof  of 
good  character  must  be  general,  because 
good  character  can.  only  be  proved   by 


general  reputation  ;  but  the  disproof  of 
good  character  may  be  not  only  by  gene- 
ral but  by  particular  evidence.  Any 
number  of  isolated  acts  of  good  conduct 
will  not  prove  a  general  good  character, 
because,  notwithstanding  them,  there  may 
be  other  acts  of  gross  immorality.  But 
a  single  act  of  gross  criminality  will 
utterly  'upset  any  amount  of  evidence  of 
good  character.  The  truth  is,  the  evi- 
dence  in  proof  of  good  character  and  in 
opposition  to  it  may  be  totally  different. 
Again,  if  a  man  sets  up  a  good  character 
for  ten  years,  this  is  in  effect  an  allegation 
that  during  the  whole  and  every  part  of  that 
period  he  has  borne  that  character,  and  he 
must  give  general  evidence  for  that  time  ; 
but  if  the  prosecutor  denies  that  fact,  it  is 
enough  for  him  to  prove  that  at  any  time 
during  that  period  the  prisoner  was  con- 
victed of  felony.  If  a  man  avers  that  for 
a  period  of  twenty  years  he  has  been 
entitled  to  a  right  of  way,  of  water  or 
the  like,  this  allegation  is  disproved  by 
evidence  which  shows  that  at  any  time 
during  those  years  such  right  did  not 
exist.  In  cases  where  the  character  of  a 
witness  is  attacked,  the  rule  is  completely 
settled  that  general  evidence  can  alone 
be  given;  and  the  reason  is  that,  although 
the  witness  may  be  supposed  capable  of 
defending  his  general  character,  no  man 
can  come  prepared  to  give  an  answer  to 
particular  facts,  which  may  be  sworn 
against  him  to  impeach  his  character, 
without  any  previous  notice  being  given 
to  him,  post,  p.  [939].  But  this  reason 
in  no  way  applies  where  the  prisoner 
himself  sets  up  a  good  character,  and 
comes  prepared  to  prove  it.  It  has  been 
the  regular  practice  to  cross-examine 
witnesses  called  to  character  for  nearly 
forty  years  within  my  own  knowledge, 
and  such  witnesses  have  generally,  if  not 
invariably,  been  cross-examined  as  to 
particular  facts  ;  as,  for  instance,  whether 
they  have  not  known  or  heard  that  the 
prisoner  has  been  previously  convicted  or 
accused  of  offences.  Nay  more,  judges 
have  repeatedly  in  my  hearing  said  that 
it  is  not  usual  to  cross-examine  witnesses 
to  character  except  you  have  some  definite 
charge  to  which  to  cross  examine  them. 
See  Reg.  v.  Hodgkiss,  7  C.  &  P.  298, 
supra,  and  lleg.  v.  Wood,  5  Jurist,  225, 
which  are  two  of  the  numerous  instances 
where  this  practice  has  been  followed,  and 
neither  of  which  were  cited  in  this  case, 
see  note  (9)  supra;  and  this  practice  has 
been  universally  admitted  to  be  right  by 
the  common  practice  of  the  counsel  for  the 
prosecution  giving  notice  to  the  counsel  for 
the  prisoner  that  if  witnesses  to  character 
were  called  they  would  be  cross-examined. 
Now  by  this  practice  particular  facts  are 
constantly  proved  against  a  prisoner,  and 
the  very  object  of  such  cross-examination 
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in  answer  to  the  evidence  of  character,  though  evidence  of  a  prior 
robbery  would  have  been  very  material,  (u) 

Qn  an  indictment  for  wounding  and  assaulting  a  constable  in 
^e  execution  of  his  duty,  it  appeared  that  the  constable  saw  the 
prisoner  carrying  a  bundle  of  larch  trees,  which  appeared  to  have 
been  recently  pulled  up,  and  that  the  prisoner  wounded  the  con- 
stable when  he  endeavoured  to  apprehend  him.  In  his  examina- 
tion in  chief  the  constable  was  asked,  f  What  did  you  know  had 
been  the  prisoner's  previous  character?'  This  question  was  ob- 
jected to,  but  allowed  by  the  court,  and  the  constable  answered, 
6  1  knew  the  prisoner  to  be  a  very  bad  character.'  The  constable 
was  proceeding  to  mention  previous  convictions,  but  was  stopped, 
on  the  ground  that  parol  evidence  of  the  previous  convictions 
could  not  be  received.  But  the  constable  was  allowed  to  state 
that  he  had  seen  him  in  the  court  and  before  the  magistrates  on 
one  occasion  ;  and  in  cross-examination  he  said,  '  I  saw  him  in 
the  other  court  at  the  last  sessions.  I  gave  evidence  against  him  ; 
he  was  acquitted.'  On  a  case  reserved,  it  was  held  that  the  ques- 
tion, *  What  did  you  know  had  been  the  prisoner's  previous  cha- 
racter?' ought  not  to  have  been  put,  and  the  answer  to  it  ought 
not  to  have  been  received.  Pollock,  C.  B.,  (  The  question  is  not 
limited  to  what  the  witness  knew  of  the  prisoner,  but  what  he 
knew  of  the  prisoner's  character.  The  witness  was  entitled  to  say 
that  he  entertained  reasonable  grounds  for  suspecting  him  of 
having  stolen  the  trees  ;  but  that  did  not  justify  him  in  going  into 
those  grounds.  It  was  open  to  the  other  side  to  go  into  them. 
In  the  first  instance  we  think  the  question  ought  not  to  have  been 
put,  and  certainly  the  answer  of  the  policeman  as  to  the  grounds 
of  suspicion  ought  not  to  have  been  given.  The  object  of  the  law 
in  precluding  such  evidence  is  to  prevent  any  evidence  coming 
out  so  as  to  prejudice  the  prisoner  in  his  defence.'  (v) 


is  to  prove  such  particular  facts,  and 
thereby  to  negative  the  evidence  of  good 
character.  I  have  known  sundry  in- 
stances  where  some  witnesses  have  denied 
all  knowledge  of  such  previous  conviction 
or  accusation,  and  the  fact  has  afterwards 
been  elicited  from  another  witness,  and 
in  such  cases  the  fact  so  elicited  has  been 
left  to  the  jury  by  the  judge  as  negativing 
the  evidence  of  the  other  witnesses.  It, 
therefore,  is  perfectly  clear  that  evidence 
of  particular  facts  may  be  elicited  from. 
the  prisoner's  witnesses,  and  this  is  a 
strong  ground  for  admitting  them  to  be 
proved  by  witnesses  for  the  Crown.  Sup- 
pose  a  witness  for  the  Crown  were  on 
cross-examination  to  give  the  prisoner 
a  good  character  ;  these  cases  plainly  show 
that  on  re-examination  his  previous  con- 
viction  might  be  elicited.  These  remarks 
have  been  made  because  the  present 
decision  may  lead  to  this  great  anomaly, 
that  a  prisoner  who  has  been  convicted  of 
an  atrocious  crime  may  be  presented  to  the 
jury  as  a  perfectly  honest  man,  whilst  his 
previous  conviction  may  be  lying  on  the 
desk  before  the  officer  of  the  court;  and 
it  cannot  be  doubted  that  this  decision 
tends  to  the  exclusion  of  the  truth,  and 


to  the  case  of  a  prisoner  being  left  to  the 
jury  in  a  more  favourable  point  of  view 
than  it  deserves. 

(M)  Reg.  v.  llogan,  1  Cox,  C.  C.  291, 
Erie,  J. 

(y)  Reg.  v.  Tuberfield,  1  1  Law  T.  385. 
With  all  deference  it  is  submitted  that 
this  decision  is  erroneous.  Every  con- 
stable  is  justified  in  arresting  any  person 
whom  he  has  reasonable  grounds  to  sus- 
pect  of  having  committed  a  felony  ;  and 
in  every  case  where  the  question  arises 
whether  he  had  such  reasonable  grounds 
of  suspicion,  it  is  perfectly  clear  that  it  is 
competent  to  prove  the  grounds  of  such 
suspicion  ;  otherwise  a  right  to  appre- 
hend  would  exist  without  the  power  of 
justifying  the  arrest.  In  civil  cases 
(unless  the  defendant  be  authorized  to 
plead  the  general  issue  by  statute)  the 
grounds  of  suspicion  must  be  alleged  in  a 
plea  to  an  action  for  the  arrest;  Davis 
v.  Russell,  5  Bingb.  R.  354,  Hailes  v. 
Marks,  7  H.  &  N.  56  ;  and  the  reason 
is  that,  whether  there  were  reasonable 
grounds  of  suspicion  is  a  mixed  question 
of  law  and  fact.  West  v.  Baxendale,  9 
C.  B.  141  ;  and  as  where  the  grounds  of 
suspicion  are  alleged  in  a  plea,  they  must 
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SEC.  III. 
What  Allegations  must  be  proved,  and  what  may  be  rejected. 

IN  the  present  section  it  is  proposed  to  consider,  1st,  What 
allegations  in  an  indictment  must  be  proved  to  support  it,  and 
what  may  be  disregarded  in  evidence ;  and,  therewith,  of  the 
subjects  of  surplusage,  and  the  divisibility  of  averments.  2ndly, 
With  what  precision  those  allegations,  which  cannot  be  disre- 
garded in  evidence,  must  be  proved;  and,  therewith,  of  the 
subject  of  variance. 

1st.  What  allegations  must  be  proved,  and  what  may  be  dis- 
regarded in  evidence.  In  order  to  convict  a  man  of  an  offence,  all 
the  material  facts  which  constitute  the  offence,  and  which  are 
necessary  to  enable  the  parties  to  avail  themselves  of  the  verdict 
and  judgment,  should  the  same  charge  be  again  brought  forward, 
must  be  stated  upon  the  indictment ;  and  all  these  requisite  alle- 
gations must  be  satisfied  in  evidence,  and  proved  as  laid.  But 
allegations  not  essential  to  such  a  purpose,  which  might  be  en- 
tirely omitted,  without  affecting  the  charge  against  the  prisoner, 
and  without  detriment  to  the  indictment,  are  considered  as  mere 
surplusage,  and  may  be  disregarded  in  evidence,  (to)  Thus  where 
the  prisoner  was  charged  with  robbery  near  the  highway,  in  a  case 
that  occurred  soon  after  the  3  Will.  &  M.  c.  9  (which  took  away 
clergy  from  all  robberies,  whether  near  the  highway  or  elsewhere), 
and  a  robbery  in  a  house  was  the  offence  proved,  all  the  judges 
were  of  opinion  that  the  prisoner  was  ousted  of  the  benefit  of 
clergy,  (x)  So  upon  an  indictment  which  charged  the  prisoners 
with  robbing  a  person  in  a  field,  near  the  highway,  where  the  jury 
found  a  verdict,  (  Guilty  of  the  robbery,  but  not  near  the  high- 
way,' it  was  holden  by  all  the  judges  that  the  prisoners  were 
ousted,  (?/)  So  where  Pye  was  convicted  upon  an  indictment,  which 
charged  him  with  robbing  Ferny  hough  in  the  dwelling-house  of 
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be  proved  on  the  trial  ;  so  where  the 
general  issue  is  given  by  statute,  they 
must  be  proved  on  the  trial,  Davis  v. 
Russell,  supra;  and  so  in  a  criminal  case 
like  the  present  the  grounds  of  suspicion 
must  be  proved,  in  order  that  the  jury 
may  determine  whether  in  fact  the  grounds 
existed,  and  that  the  court  may  decide,  if 
they  did  exist,  whether  they  were  reason- 
able grounds.  If  a  witness  were  asked 
whether  he  had  reasonable  grounds  of 
suspicion,  the  question  would  clearly  be 
erroneous  ;  as  the  answer  would  be  a 
conclusion  of  law  and  fact.  In  these 
cases  *  the  question  is  on  what  grounds 
and  motives  the  constable  acted  at  the 
time,'  per  Burrough,  J.,  Davis  v.  Russell. 
Now  it  cannot  be  doubted  that  the  bad 
character  of  the  party  may  form  one 
ground  of  suspicion:  and  the  ordinary 
rule  applicable  to  the  receipt  of  evidence 
of  character  is  that  general  evidence  is 
alone  admissible  ;  but  in  a  case  like  the 
present,  as  both  the  general  character  of 
the  party  and  particular  facts  might 
operate  on  the  miud  of  the  constable,  it 
VOL.  III.  X 


is  plain  that  evidence  of  both  would  be 
admissible.  It  is  obvious  too  that  the 
general  character  of  the  party  might  be 
infamous,  and  yet  the  constable  might 
himself  know  nothing  of  such  general 
character  except  from  what  he  had  been 
told  by  others  ;  to  limit  the  question, 
therefore,  to  what  the  constable  knew  of 
the  prisoner  would  be  to  exclude  all  evi- 
dence of  his  general  character,  which  pos- 
sibly formed  a  most  material  ground  of 
suspicion.  Lastly,  evidence  of  the  cha- 
racter or  conduct  of  a  prisoner  is  always 
admissible  in  order  to  show  that  the  acts 
of  others,  especially  of  officers  of  justice, 
are  lawful  ;  which  is  a  totally  different 
issue  from  that  raised  as  to  the  guilt  of 
the  prisoner,  though  that  issue  may  de- 
pend upon  the  other. 

(w)  Rex  v.  Holt,  2  Leach,  593.  1  Phil. 
Ev.  498. 

(JT)  Ante,  vol.  2.  p.  142.  Summers' case, 
2  East,  P.  C.  c.  16,  s.  168,  p,  785. 

(y)  Wardle's  case,  R.  &  R.  9.  S.  C. 
2  East,  P.  C.  c.  16,  s.  168,  p.  785. 
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Aaron  Wilday,  and  it  was  proved  that  the  robbery  was  committed 
in  a  house,  but  it  did  not  appear  who  was  the  owner  of  it ;  on 
reference  to  the  judges,  they  all  held  the  conviction  proper,  (z) 
In  Minion's  case,  the  indictment  charged,  that  she  feloniously,  &c., 
in  the  night-time  set  fire  to  the  barn  of  P.  G.,  and  burned  the 
same.     The  jury  found  the  prisoner  guilty  of  setting  fire  to  and 
burning  the  barn,  but  not  in  the  night-time.     And  the  judges 
held  that  she  was  properly  convicted,  (a)     Upon  an  indictment  on 
the  8  &  9  Will.  3,  c.  26,  s.  1  (now  repealed)  for  having  a  die  made 
of  iron  and  steel  in  possession,  without  lawful  authority,  the  judges, 
on  a  case  reserved  for  their  opinion,  held  that,  as  it  was  immaterial 
to  the  offence  of  what  the  die  was  made,  proof  of  a  die,  either  of 
iron  or  steel,  or  both,  would  satisfy  this  charge,  (b)     So  where 
the  indictment  was  upon  the  repealed  statute  4  Geo.  2,  c.  32,  (  for 
stealing  so  much  lead  belonging  to  the  Rev.  G.  C.  W.,  and  then 
and  there   fixed  to  a  certain  building  called  Hendon  Church,' 
Buller,  Jc,  thought  the  charging  the  lead  to  be  the  property  of 
any  one  was  absurd  and  repugnant,  property  (in  this  respect) 
being  only  applicable  to  personal  things ;  that  it  should  only  have, 
been  charged  to  be  lead  affixed  to  the  church ;  and  that,  there- 
fore, the  allegation  as  to  property  ought  to  be  rejected  as  sur- 
plusage, (c) 

£n  iikeit  An  ex-officio  information  for  a  libel  stated  that  before  the  pub- 

lishing of  the  libel  the  King  had  issued  a  proclamation,  and  after 
the  said  proclamation  had  been  issued  divers  addresses  on  the 
occasion  of  such  proclamation  had  been  presented  to  his  Majesty 
by  divers  of  his  subjects ;  and  that  the  defendant,  well  knowing  the 
premises,  &c.,  but  intending  to  bring  the  said  proclamation  into 
contempt,  &c.,  and  to  stir  up  sedition,  &c.,  published  the  libel  in 
question,  entitled,  *  A  letter  addressed  to  the  addressers  on  the 
late  proclamation,'  which  was  averred  to  mean  his  said  Majesty's 
proclamation,  after  which  followed  the  proclamation.  After  con- 
viction it  was  objected,  on  behalf  of  the  defendant,  that  there  was 
no  legal  evidence  at  the  trial  to  prove  that  the  addresses  had  been 
presented  to  the  King.  Buller,  J.,  after  stating  his  opinion  that 
the  fact  had  been  sufficiently  proved,  observed,  '  However,  on  this 
information  I  do  not  think  the  prosecutor  need  have  given  any 
evidence  at  all  of  these  addresses  ;  the  averment  respecting  these 
addresses  seems  unnecessary,  for  the  information,  after  stating  the 
r  ,  proclamation  and  the  addresses,  charges  the  defendant  with  a  sedi- 
tious intent  to  bring  the  said  proclamation  into  contempt,  without 
noticing  the  addresses  again.  The  distinction  between  material 
and  immaterial  averments  is  perfectly  well  settled ;  if  the  aver- 
ment be  material,  that  is,  if  it  be  connected  with  the  charge,  it 
must  be  proved ;  but  if  it  be  totally  immaterial,  and  if  the  libel  be 
not  connected  with  the  averment,  it  need  not  be  proved.'  (e?) 

(2)  Pye's  case,  2  East,   P.  C.  c.  16,  s.  J.,  doubted  whether,  on  an  indictment  on 

168,  pp  785,  786.     S.  P.  by  all  the  judges  the  repealed  stat.  3  Will.  &  M.  c.  9,  s.  5, 

in  Johnstone's  case,  ibid.  for  stealing  in  a  lodging  let  to  the  prisoner, 

(a)  Minton's  case,  2  East,  P.  C.  c.  21,  the  allegation  of  the  person  by  whom  the 
s.  5,  p.  1021.  lodging   was  let  might   not  be  rejected 

(b)  Rex  v.  Oxford,  R,  &  R.  C.  C.  R.  as  surplusage.     Rex  v.  Healey,  R.  &  M. 
382.     Rex  v.  Phillips,  ibid.  369.  C.  C.  R,  1. 

(c)  Rex   v.  Hickman,  1   Leach,   318.  (</)  Rex  v.  Holt,  5  T.  R.  446.     S.  C. 
S.  C.  2  East,  P.  C.   c.   16,  s.  31,  p.  593.  2  Leach,  593.     See  also  Rex  v.  Phillips, 
On  the   authority  of  this  case,  Holroyd,  3  Campb.  74.     Ante,  vol.  l,p.  901. 
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In  considering  the  subject  of  surplusage,  it  must  always  be  re-  Descriptive 
membered  that  it  is   a   most   general   rule   that   no   allegation,  averments, 
whether  necessary  or  unnecessary,  which  is  descriptive  of  the  iden-  No  allegat'on 
tity  of  that  which  is  legally  essential  to  the  charge  in  the  indictment,  jected  which 
can  ever  be  rejected,  (e)      Thus  if  a  man  were  to  be  charged  with  is  descriptive 
stealing  a  black  horse,  the  allegation  of  colour,  although  unne-  °/theiden- 
cessary,  yet  being  descriptive  of  that  which  is  material,  could  not  be  thing  essential 
rejected,  (f)  So  where  the  prisoner  was  indicted  on  the  Black  Act  to  the  charge, 
for  maliciously  shooting  at  H.  Sandon  in  the  dwelling-house  of 
James  Brewer  and  John  Sandy,  and  it  appeared  upon  the  evidence 
that  it  was  in  the  dwelling-house  of  John  Brewer  and  James 
Sandy,  the  court  held  the  variance  fatal,  and  said  that  the  prose- 
cutor had  thought  proper  to  state  the  names  of  the  owners  of  the 
house  where  the  fact  was  charged  to  have  been  committed  ;  and  that 
although  perhaps  that  averment  was  not  necessary  (the  statute 
saying,  who  shall  maliciously  shoot  at  any  person  in  any  dwelling- 
house  or  other  place),  yet,  having  averred  that  it  was  the  house  of 
James  Brewer  and  John   Sandy,  he  was  bound  to  prove  it  as 
laid,  (g)     So  upon  an  indictment  under  the  57  Geo.  3,  c.  90  (now 
repealed),  for  being  found  armed  with  intent  to  destroy  game  in  a 
certain  wood  (  called  the  old  walk  of,  and  belonging  to,  and  then  in 
the  occupation  of,  John  James,  Earl  of  Waldegrave,'  it  was  proved 
that  the  wood  in  question  was  in  the  occupation  of  the  Earl  of 
Waldegrave,  but  it  was  also  proved  that  the  wood  had  always 
been  called  the  long  walk,  and  had  never  been  called  or  known  by 
the  name  of  the  old  walk.     And  upon  a  case  reserved  for  the 
opinion  of  the  judges,  it  was  held  that,  though  it  is  not  necessary, 
where  the  name  of  the  owner  or  occupier  of  the  close  is  stated,  to 
state  the  name  of  the  close  also,  yet  that  the  averment  could  not 
be  rejected,  and  the  variance  was  fatal,  (li)     So  where  the  indict- 
ment was  for  breaking,  &c.,  the  house  of  J.  Davis,  ( with  intent  to 
steal  the  goods  of  J.  Wakelin,  in  the  said  house  being,'  and  there 
was  no  such  person  who  had  goods  in  the  house,  but  J.  W.  was  put 
by  mistake  for  J.  D.,the  prisoner  was  held  entitled  to  an  acquittal; 
and  it  was  ruled  that  the  words  f  of  J.  W.'  could  not  be  rejected 
as  surplusage,  for  the  words  were  sensible  and  material,  it  being 
material  to  lay  truly  the  property  in  the   goods  ;  and  without 
such  words  the  description  of  the  offence  would  be  incomplete,  (i) 
This  is  not  like  the  case  of  laying  a  robbery  in  the  dwelling-house      [789] 
of  A.,  which  turns  out  to  be  the  dwelling-house  of  B.,  because 
that  circumstance  is  perfectly  immaterial  in  robbery,  (j)     Where 
an  indictment  for  stealing  a  bank  note  described  it  as  signed  by  A. 
Hooper,  for  the  Governor  and  Company  of  the  Bank  of  England, 
it  was  held  by  the  judges,  on  a  case  reserved,  that  there  could  be 

(e)  1  Stark.  Ev.  628.  and  Johnstone's  case,  ante,  p.  306. 

(/)  1  Stark.  Ev.  374,  2d  ed.     So  upon  (A)  Rex  v.  Owen,  K.  &  M.  C.  C.  R. 

an  indictment  for  stealing  four  live  tame  118. 

turkeys,  the  judges  held  that  the  word  (i)  Jenks'  case,   2  East,  P.  C.  c.  15, 

*  live,'  being  a  description  of  the  quality  s.  25,  p.  514.     So  also  on  an  indictment 

of  the  thing  stolen,  could  not  be  rejected  for  burglary,  where  the  name  of  the  owner 

as  surplusage.    Rex  v.  Edwards,  R.  &  R.  of  the  dwelling-house  is  mis-stated,  the 

497.  error  is  fatal.     An'e,  vol.  2,  p.  46. 

(0)  Duroure's  case,  1  East,  P.  C.  415.  (;)  Ibid. 
S.  C.  1  Leach,  351  ;  but  see  Pye's  case, 
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no   conviction  without   evidence   of  the   signature  being  by  A. 
Hooper,  (k) 

So  the  name  of  the  person  in  whom  the  property  which  is  the 
subject  of  the  charge  is  laid,  or  on  whom  the  offence  is  stated  to 
have  been  committed,  cannot  be  rejected  as  surplusage,  but  must 
be  proved,  both  as  to  Christian  and  surname,  according  to  the  in- 
dictment ;  for  if  the  names  there  stated  are  not  his  real  names,  or 
the  names  by  which  he  is  usually  known,  the  prisoner  must  be 
acquitted,  (7)  unless  the  indictment  be  amended  under  the  14  & 
15  Viet.  c.  100,  s.  1,  as  it  ought  to  be  in  such  a  case.     But  if 
there  be  a  sufficient  description  of  the  person  and  degree  of  the 
owner  of  the  property,  which  is  supported  in  evidence,  any  subse- 
quent addition  may,  it  seems,  be  rejected  as  surplusage.      Thus 
where  in  an  indictment  for  larceny,  before  the  Irish  union,  the 
goods  stolen  were  stated  to  be  the  property  of '  James  Hamilton, 
Esq.,  commonly  called  Earl  of  Clanbrassil,  in  the  kingdom  of  Ire- 
land,' and  it  appeared  in  evidence  that  the  prosecutor  was  an  Irish 
peer,  viz.   Earl  of  Clanbrassil,  in  Ireland,  the  judges,  on  a  case 
reserved,  were  of  opinion  that,  though  the  correct  mode  of  describ- 
ing the  person  of  the  prosecutor  would  have  been  '  James  Hamil- 
ton, Esq.,  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland,'  yet  as 
*  James  Hamilton,  Esq.,'  was  a  sufficient  description  of  his  person 
and  degree,  the  subsequent  words,  *  commonly  called  Earl  of  Clan- 
brassil, in  the  kingdom  of  Ireland,'  might  be  rejected  as  surplus- 
age, (m) 

Although  it  be  true,  as  above  stated,  that  in  order  to  convict  a 
man  of  an  offence,  that  offence  must  be  completely  averred  in  the 
indictment,  and  the  evidence  must  correspond  with,  and  support, 
the  whole  of  the  material  averments ;  yet  it  by  no  means  follows 
that  it  is  necessary  to  prove  the  offence  charged  in  the  indictment 
to  the  whole  extent  laid,  for  it  is  fully  settled  that  in  criminal  cases 
it  is  sufficient  for  the  prosecutor  to  prove  so  much  of  the  charge 
as  constitutes  an  offence  punishable  by  law.  (»)  '  The  distinction,' 


(A)  Rex  v.  Craven,  R  &  R.  U. 

(7)  See  post,  p.  314,  as  to  variances  in 
respect  of  the  name  of  the  party  injured. 

(m)  Rex  v.   Graham,    2    Leach,   547. 
From  what  is  said  in  the  latter  part  of 
the  opinion  of  the  judges,  as  delivered 
by    Perryn,   B.,  it  is  not  clear  whether 
their  lordshi  s  thought  the  words  stated 
above  should  be  rejected  as  surplusage, 
or   only   the   words   '  commonly  called.' 
Where   the   prisoner   was    indicted    for 
stealing  goods,  the  property  of  Andrew 
Wm.  Gother,  Esq ,  and  it  appeared  that 
the  prosecutor  was  not  an  esquire,  it  was 
objected  that  it  was  a  fatal  variance;  but 
Burrough,  J.,  overruled  the  objection,  and 
held  that  the  addition  of  esquire  to  the 
name  of  the  person  in  whom  the  property 
was  laid,  was  mere   surplusage.     Rex  v. 
Ogilvie,  2  C.  &  P.  230.     Reg.  v.  Keys,  2 
Cox,  C.  C.  225,  Wilde,  C.  J.,  S.  P.     It 
has  been  said,  however,  that  where  the 
person  injured  has  a  name  of  dignity,  as 
a  peer,  baronet,  or  knight,  he  should  be 
described  by  it;  and  that  if  he  be  de- 
scribed as  a  knight,  when  in  fact  he  is  a 


baronet,  or  the  contrary,  the  variance 
would  be  fatal ;  because  a  name  of  dignity 
is  not  merely  an  addition,  but  is  actually 
part  of  the  name,  Archb.  Cr.  P.  30. 

(w)  Rex  v.  Hollingberry,  4  B.  &  C. 
329.  This  rule,  however,  must  be  under- 
stood, as  it  should  seem,  with  this  quali- 
fication ;  that  if  a  prisoner  be  indicted 
for  murder  or  felony,  he  cannot  be  con- 
victed of  a  misdemeanor,  except  it  be  an 
attempt  to  commit  the  offence  charged. 
See  vol.  1,  p.  1.  Thus  where  upon  the 
facts  stated  upon  a  special  verdict  upon 
an  indictment  for  felony,  the  Court  of 
King's  Bench  was  of  opinion  that  the 
prisoner  could  not  be  convicted  of  felony, 
Lee,  C.  J.,  started  a  question,  whether,  as 
the  case  amounted  undoubtedly  to  a  great 
misdemeanor,  they  could  not  give  judg- 
ment as  for  a  trespass :  and  the  counsel 
for  the  Crown,  in  support  of  the  power  of 
the  court  to  do  so,  cited  2  Hawk.  P.  C. 
440,  and  Cro.  Jac.  497.  Martin  Leeser's 
case,  1  And.  351.  Kel.  29,  Dalt.  S31. 
E  contra,  it  was  insisted  that  by  this 
means  a  defendant  would  be  deprived  of 


CHAP.  ii.  §  in.]    What  Allegations  must  be  proved. 

said  Lord  Ellenborough,  in  the  case  of  Rex  v.  Hunt,  (o)  (  runs 
through  the  whole  criminal  law,  and  it  is  invariably  enough  to 
prove  so  much  of  the  indictment  as  shows  that  the  defendant  has 
committed  a  substantive  crime  therein  specified.'  (p)  On  a  charge 
of  petit  treason,  if  the  killing  with  malice  were  proved,  but  no  cir- 
cumstance of  aggravation  were  proved  to  make  the  offence  treason- 
able, the  prisoner  might  have  been  found  guilty  of  the  murder,  (q) 
If  A.  be  charged  with  the  murder  of  B.,  i.  e.  with  feloniously 
killing  B.  of  malice  prepense,  and  all  but  the  fact  of  malice  pre- 
pense be  proved,  A.  may  clearly  be  convicted  of  manslaughter,  for 
the  indictment  contains  all  the  allegations  essential  to  that  charge  ; 
A.  is  fully  apprized  of  the  nature  of  it,  the  verdict  enables  the 
court  to  pronounce  the  proper  judgment,  and  A.  may  plead  his 
acquittal  or  conviction  in  bar  of  any  subsequent  indictment  founded 
on  the  same  facts,  (r) 

On  an  indictment  for  burglary  and  stealing  goods,  if  it  appear 
that  no  burglary  was  committed — as  where  the  breaking  and  enter- 
ing were  not  in  the  night,  or  on  a  charge  of  robbery,  where  the 
property  was  not  taken  from  the  person  by  violence,  or  by  putting 
in  fear — the  prisoner  may  be  found  guilty  of  the  simple  larceny 
only.  0) 

On  an  indictment  for  stealing  in  a  dwelling-house,  persons  being 
therein,  and  put  in  fear,  the  prisoner  may  be  convicted  of  simple 
larceny.  (?)  And  in  all  complicated  larcenies  the  prisoner  may  be 
acquitted  of  the  circumstances  of  aggravation,  as  the  fear  or  vio- 
lence, and  found  guilty  of  the  simple  larceny,  (u)  So  upon  an 
indictment  for  horse-stealing,  which  is  bad  for  not  describing  the 
animal  by  any  term  used  in  the  statute,  there  may  be  a  conviction 
for  simple  larceny,  (v).  So  if  a  man  had  been  indicted  upon  the 
statute  of  1  Jac.  of  stabbing  contra  formam  statuti,  the  jury  might 
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many  advantages  ;  for  if  he  was  indicted 
properly,  he  might  have  counsel,  a  copy 
of  his  indictment,,  and  a  special  jury. 
The  court  ordered  the  prisoner  to  be  dis- 
charged ;  and  said,  that  in  the  cases  cited 
pro  Rege,  the  judges  appear  to  have  been 
transported  with  zeal  too  far.  Rex  v, 
Westbeer,  2  Stra.  1133.  S.  C.  1  Leach,  12. 

(o)  2  Campb.  585. 

(p)  The  same  distinction  applies  to 
the  averments  in  the  indictment.  If  an 
offence  sufficient  to  maintain  the  indict- 
ment be  well  laid,  it  is  enough,  though 
other  matters  which  would  increase  the 
offence  are  ill  averred.  In  a  civil  action, 
where  one  part  of  the  declaration  is  ill, 
and  the  jury  find  entire  damages,  the 
judgment  must  be  arrested,  because  the 
court  cannot  apportion  them  :  but  in  in- 
dictments the  court  assesses  the  fine,  and 
they  will  set  it  only  according  to  those 
facts  which  are  well  laid.  Reg.  v.  Ingram, 
1  Salk.  384. 

(q)  Case  of  Swan  and  Jefferys,  Fost. 
104.  1  Phil.  Ev.  501. 

(r)  Mackalley's  case,  9  Rep.  6.7  b. 
Co.  Litt.  282  a.  Gilb.  Ev.  233. 

(«)  2  Hale,  P.  C.  302.  1  Phil.  Ev. 
501.  So  where  the  prisoners  were  ac- 
quitted of  the  burglary,  upon  an  indict- 


ment  for  a  burglary  and  larceny,  and 
found  guilty  of  stealing  in  the  dwelling- 
house  to  the  amount  of  forty  shillings,  it 
was  holden  that  they  were  excluded  from 
their  clergy,  though  there  was  no  separate 
and  distinct  count  in  the  indictment  on 
the  1.2  Anne,  c.  7,  and  the  judges  were 
of  opinion  that  the  indictment  contained 
every  charge  that  was  necessary  in  an 
indictment  upon  that  statute.  Ante,  vol. 
2,  p.  65.  Rex  v.  Withal,  1  Leach,  88. 

(t)  Rex  v.  Etherington,  2  Leach,  671. 
S.  C.  2  East,  P.  C.  635,  ante,  vol.  2,  p. 
79. 

(M)  2  East,  P.  C.  784.,  But  where, 
upon  an  indictment  for  robbery  from  the 
person,  a  special  verdict  was  found,  stating 
facts  which  in  judgment  of  law  did  not 
amount  to  a  taking  from  the  person,  but 
showed  a  larceny  of  the  party's  goods ; 
yet  as  the  only  doubt  referred  to  the  jury 
was,  whether  the  prisoners  were  or  were 
not  guilty  of  the  felony  and  robbery 
charged  against  them  in  the  indictment, 
the  judges  thought  that  judgment  as  of 
larceny  could  not  be  given  upon  that 
finding ;  but  they  remanded  the  prisoners 
to  be  tried  upon  another  indictment  for 
that  offence.  Ibid. 

(v)  Rex  v.  Beaney,  R.  &  R.  416. 
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[791]  acquit  him  upon  the  statute,  and  find  him  guilty  of  manslaughter 
at  common  law.  (w)  And  if  a  man  had  been  indicted  of  stealing 
of  goods  of  the  value  of  ten  shillings,  the  jury  might  find  him 
guilty  only  of  goods  to  the  value  of  sixpence,  and  so  guilty  only  of 
petit  larceny,  (z)  But  in  order  to  convict  of  any  offence  which  is 
not  the  offence  primarily  charged  in  the  indictment,  it  is  necessary 
that  the  minor  offence  should  be  substantially  charged  in  the 
indictment.  Thus  where  an  indictment  alleged  that  the  prisoners 
feloniously  made  an  assault  on  the  prosecutor,  and  feloniously  and 
violently  did  '  rob,  steal,  take,  and  carry  away  from  his  person 
certain  money  and  goods,'  and  the  jury  found  that  the  prisoners 
assaulted  the  prosecutor  with  intent  to  rob  him,  it  was  held  that 
the  conviction  could  not  be  sustained,  because  the  indictment 
contained  no  statement  of  an  intent  to  rob.  (y) 

If  an  indictment  for  treason  charge  several  overt  acts,  it  is 
sufficient  to  prove  one.  (z)  If  the  indictment  charges,  that  the 
defendant  did,  and  caused  to  be  done,  a  particular  act,  as  (  forged, 
and  caused  to  be  forged,'  it  is  enough  to  prove  either  one  or 
the  other,  (a)  If  the  defendant  is  charged  with  composing,  print- 
ing, and  publishing  a  libel,  he  may  be  convicted  only  of  the 
printing  and  publishing,  (b)  So  where  the  prisoner  was  indicted 
for  having  published  a  libel  of  and  concerning  certain  magis- 
trates, with  intent  to  defame  those  magistrates,  and  also  with  a 
malicious  intent  to  bring  the  administration  of  justice  into  con- 
tempt ;  Bayley,  J.,  informed  the  jury,  that  if  they  were  of 
opinion  that  the  defendant  had  published  the  libel  with  either 
of  those  intentions,  they  ought  to  find  the  prisoner  guilty,  (c) 
Where  the  indictment  charged  the  prisoner  with  having  assaulted 
a  female  child,  with  intent  to  abuse  and  carnally  to  know  her ; 
and  the  jury  found  that  the  prisoner  assaulted  the  child  with 
intent  to  abuse  her,  but  negatived  the  intention  charged  carnally 
to  know  her;  Holroyd,  J.,  held  that  the  averment  of  intention 
was  divisible,  and  that  the  prisoner  might  be  convicted  of  an 
assault  with  intent  to  abuse  simply,  (d)  On  an  indictment  on 
the  7  Geo.  3,  c.  50,  s.  1  (now  repealed),  stating  the  prisoner  to 
have  been  employed  in  two  branches  of  the  post-office,  proof  of 
his  having  been  employed  in  either  was  held  sufficient,  (e)  And 
in  the  same  case,  the  letter  embezzled  having  been  described  in 
the  indictment  as  having  contained  several  notes,  proof  of  its 
having  contained  any  one  of  them  was  held  sufficient.  (/*)  Upon 
an  indictment  for  obtaining  money  under  false  pretences,  it  is  not 
necessary  to  prove  the  whole  of  the  pretence  charged ;  proof  of 
part  of  the  pretence,  and  that  the  money  was  obtained  by  such 
part,  is  sufficient,  (y)  So  an  indictment  for  embezzling  need  not 
specify  the  exact  sum  embezzled  ;  as  where  the  indictment  charged 


(MO  2  Hale,  P.  C.  302. 

(or)  Ibid. 

(?/)  Reg.  v.  Reid,  2  Den.  C.  C.  88. 
The  24  &  25  Viet.  c.  96,  s.  41,  ante,  vol. 
2,  p.  98,  now  authorizes  a  conviction  of 
an  assault  with  intent  to  rob  in  such  a 
case. 

(z)  Fost.  194. 

(a)  By  Lord  Mansfield  in  Rex  v.  Mid- 
dlehurst,  1  Burr.  400. 

(b)  Rcxu.  Hunt,  2  Campb.  583.     Rex 


v.  Williams,  ibid.  646. 

(c)  Rex  v.  Evans,  3  Stark.  N.  P.  C. 
35. 

(d)  Rex  v.  Dawson,  3  Stark.  N.  P.  C. 
62. 

(e)  Rex  v.  Ellins,  R.  &  R.  C.  C.  R.  188. 
Ante,  vol.  2,  p.  507.     And   see   Shaw's 
case,  ibid.  p.  508. 

(/)  Ibid. 

(#)  Rex  v.  Hill,  R.  &  R.  190.     Ante, 
vol.  2,  p.  680. 


CHAP.  ii.  §  in.]    What  Allegations  must  be  proved. 

the  prisoner  with  embezzling,  among  other  things,  notes  for  one 
pound  each,  and  evidence  was  given  that  there  were  one  pound 
notes  in  the  sum  of  money  embezzled  ;  this  was  held  to  support  the 
indictment,  (h)  Where  an  information  for  publishing  a  malicious 
and  seditious  libel  contained  an  averment  that  outrages  had  been 
committed  in  and  in  the  neighbourhood  of  Nottingham ;  it  was  held 
that  such  averment  was  divisible,  and  that  it  need  not  be  proved 
that  they  had  been  committed  in  both  places,  (z)  But  if  it  be 
necessary  to  state  a  prescription  in  an  indictment,  such  prescrip- 
tion must  be  proved  to  the  whole  extent  laid,  otherwise  the  con- 
sequence might  be,  that  the  record  would  be  evidence  of  a  right 
which  had  been  expressly  disproved  at  the  trial,  (j) 

Where  the  indictment  charges  several  with  a  joint  offence,  any 
one  of  them  alone  may  be  found  guilty.  But  they  cannot  be 
found  guilty  separately  of  separate  parts  of  the  charge,  and  if  two 
bej  so  found  guilty  separately  a  pardon  must  be  obtained,  or  nolle 
prosequi  entered,  as  to  the  one  who  stands  second  upon  the 
verdict,  before  judgment  can  be  given  against  the  other.  Thus 
where  Hempstead  and  Hudson  were  indicted  upon  the  statute 
of  Anne  for  stealing  in  a  dwelling-house  to  the  value  of  £6  10s., 
and  the  jury  found  Hempstead  guilty  as  to  part  of  the"  articles  of  ~ 
the  value  of  £6,  and  Hudson  guilty  as  to  the  residue ;  the  judges 
(upon  a  case  reserved)  held  that  judgment  could  not  be  given 
against  both,  but  that  upon  a  pardon  or  nolle  prosequi  as  to 
Hudson  it  might  be  given  against  Hempstead.  (&) 

2dly.  It  is  to  be  considered  with  what  precision  of  proof  those 
allegations,  which  cannot  be  disregarded  in  evidence,  must  be 
supported ;  or,  in  other  words,  what  is  a  fatal  variance  between  a 
material  averment  in  an  indictment  and  the  evidence  adduced  in 
support  of  it.  The  general  rule  on  this  subject  is,  that  a  variance 
between  the  indictment  and  the  evidence  is  not  material,  provided 
the  substance  of  the  matter  be  found.  (7) 

Upon  this  principle,  where  an  indictment  for  the  murder  of  a 
Serjeant  at  mace  of  the  City  of  London  supposed  that  the  sheriff 
of  London,  upon  a  plaint  entered,  made  a  precept  to  the  serjeant 
at  mace  to  arrest  the  defendant,  and  it  appeared  that  there  was 
not  any  such  precept  made,  and  that,  by  the  custom  of  London, 
after  the  plaint  entered,  any  serjeant  ex  officio,  at  the  request  of 
the  plaintiff,  might  arrest  a  defendant,  absque  aliquo  prcecepto,  ore 
tenus  vel  aliter,  it  was  holden  that  this  statement  of  the  precept 
was  but  circumstance,  not  necessary  to  be  supported  in  evidence, 
and  that  it  was  sufficient  if  the  substance  of  the  matter  were 
proved  without  any  precise  regard  to  circumstance,  (m)  In  an 
indictment  for  perjury  in  an  answer  to  a  bill  in  chancery,  the  bill 
was  stated  to  have  been  filed  by  A.  against  B.  (the  present 
defendant)  and  another ;  it  appeared  in  evidence  that  it  was  filed 
against  B.,  C.,  and  D.,  but  the  perjury  was  assigned  on  a  part  of 
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(Ji)  Carson's  case,  R.  &  R.  303.  So 
on  an  indictment  for  extortion,  alleging 
that  the  defendant  extorted  twenty  shil- 
lings, it  is  sufficient  to  prove  that  he  ex- 
torted one  shilling.  Per  Holt,  C.  J.  Rex 
v.  Burdett.Lord  Raym.  149.  See  also  Rex 
r.  Gillham,  6  T.  R.  265.  Serjeaunt  v. 
Tilbury,  16  East,  416.  Rex  v.  Hill,  1 


Stark.  K  P.  C.  369. 

(i)  Rex  v.  Sutton,  4  M.  &  S.  532. 

(j)  Rex  v.  Marquis  of  Buckingham, 
4  Campb.  189. 

(&)  Rex  v.  Hempstead,  R.  &  R.  C.  C.R. 
344. 

(/)  1  East,  P.  C.  c.  5,  s.  115,  p.  345. 

(m)  Rex  v.  Mackally,  9  Co.  67  a. 
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the  answer,  which  was  material  between  A.  and  B. ;   and  Lord 
Ellenborough  held  this  not  to  be  a  fatal  variance,  (n) 

Proof  of  of-  And  with  respect  to  the  proof  of  the  offence  charged  the  rule 
fence  charged.  {s  universal,  that  it  is  sufficient  if  the  evidence  agree  in  substance 
with  the  averments  in  the  indictment.  Thus  on  an  indictment 
for  murder,  it  will  be  sufficient  if  the  manner  of  the  death  proved 
agree  in  substance  with  that  which  is  charged.  Therefore  if  it 
appear  that  the  party  was  killed  by  a  different  weapon  from  that 
T7931  described,  it  will  maintain  the  indictment,  as  if  a  wound  or  bruise 
alleged  to  have  been  given  with  a  sword  be  proved  to  have  been 
given  with  a  staff  or  axe,  or  a  wound  or  bruise  alleged  to  have 
been  given  with  a  wooden  staff  be  proved  to  have  been  given 
with  a  stone.  So  if  the  death  be  laid  to  have  been  by  one 
sort  of  poisoning,  and  it  turn  out  to  have  been  by  another, 
the  difference  will  not  be  material.  (0)  But  if  a  person  be 
indicted  for  one  species  of  killing,  as  by  poisoning,  he  cannot  be 
convicted  by  evidence  of  a  species  of  death  entirely  different,  as 
by  shooting,  starving,  or  strangling.  (;?)  So  where  upon  an 
indictment  for  murder,  which  charged  that  the  prisoner  with  a 
certain  piece  of  brick,  which  he  then  and  there  held  in  his  right 
hand,  struck  the  deceased,  thereby  giving  to  him,  with  the  piece 
of  brick  aforesaid,  one  mortal  wound  of  which  he  died ;  and  the 
jury  found,  not  that  the  prisoner  struck  with  the  piece  of  brick, 
but  that  he  struck  with  his  fist,  and  that  the  deceased  fell  from 
the  blow  upon  the  piece  of  brick,  and  that  the  fall  upon  the  brick 
was  the  cause  of  the  death,  the  judges  were  unanimously  of 
opinion  that  the  means  of  death  were  not  truly  stated,  and  that 
the  variance  was  fatal.  («?)  So  where  the  indictment  stated  that 
the  prisoner  assaulted  the  deceased,  and  struck  and  beat  him  on 
the  head,  and  then  and  there  gave  him  divers  mortal  blows  and 
bruises,  of  which  he  died ;  and  the  evidence  was  that  the  prisoner 
knocked  the  deceased  down  by  a  blow  on  the  head,  and  that  in 
falling  down  upon  the  ground  he  received  the  injury  which 
caused  his  death ;  the  judges,  on  a  case  reserved,  held  that,  the 
cause  of  death  not  being  truly  stated,  the  prisoner  could  not  be 
convicted,  (r)  If  the  indictment  charges  that  A.  gave  the  mortal 
blow,  and  that  B.  and  C.  were  present,  aiding  and  abetting,  &c,, 
but  on  the  evidence  it  appears  that  B.  struck,  and  that  A.  and  C. 
were  present,  aiding,  &c.,  this  is  not  a  material  variance ;  for  the 
stroke  is  adjudged  in  law  to  be  the  stroke  of  every  one  of  them, 
and  is  as  strongly  the  act  of  the  others,  as  if  they  all  three  had 
held  the  weapon,  and  had  all  together  struck  the  deceased.  The 

0)  Rex   v.    Benson,   2   Campb.    508,  entitled  to  an  acquittal,  on  the  ground 

S.  P.,  by  Abbott,  C.  J.     Rex  v.  Powell,  that  the  medicine  was  mis-described.  But 

R.  &  M.  N.  P.  C.  101.  Lawrence,  J.,  overruled  the  objection,  and 

(o)  So  where  an  indictment  on  the  43  said   that   infusion    and    decoction    are 

Geo.  3,  c.  58,  s.  2,  charged  the  prisoner  ejusdem  generis,  and  that  the  variance  was 

with  having  administered  to  a  woman  a  immaterial;  that  the  question  was,  whether 

decoction  of  a  certain  shrub  called  savin;  the  prisoner  administered  any  matter  or 

and  it  appeared  that  the  prisoner   pre-  thing  to  the  woman  to  procure  abortion, 

pared  the   medicine  which  he  adminis-  Rex  v.  Phillips,  3  Campb.  74. 

tered,  by  pouring   boiling  water  on  the  (»  1  East,  P.  C.  c.  5,  s.   107,  p.  341, 

leaves  of  a  shrub  ;  the  medical  men  who  2  Hale,  185. 

were  examined  stated  that  such  a  pre-  (?)  Rex  v.  Kelly,  R.  &  M.  C.  C.  R. 

paration  is  called  an  infusion,  and  not  a  113. 

decoction  (which  is  made  by  boiling  the  (r)  Rex  v.  Thompson,  R.  &  M.  C.  C.  R. 

substance  in  the  water)  ;  upon  which  the  139. 
prisoner's  counsel  insisted   that  he  was 
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identity  of  the  person  supposed  to  have  given  the  stroke,  says 
Mr.  J.  Foster,  is  but  a  circumstance,  and  in  this  case  a  very 
immaterial  one.  (s) 

'  The  cases  which  relate  to  the  necessity  of  proving  particular  Matters  of 
averments,'  said  Mr.  J.  Chambre  in  the  case  of  Turner  v.  inducement. 
Eyles,  (f)  only  distinguish  between  that  which  is  material  and 
that  which  is  impertinent,  but  make  no  distinction  between  that 
which  is  inducement,  and  that  which  is  the  immediate  cause  of 
action.'  The  same  learned  judge  in  Smith  v.  Taylor  (u)  ob- 
served that  '  the  rules  of  evidence,  as  applicable  to  the  allega- 
tions of  a  declaration,  depend  upon  the  way  in  which  the  facts 
alleged  are  introduced ;  if  they  be  mere  matters  of  inducement, 
they  do  not  require  such  strict  proof  as  those  allegations  which 
are  precisely  put  in  issue  between  the  parties.'  And  Mr.  J. 
Buller,  in  Gwinnet  v.  Phillips,  (v)  laid  down  that  averments  which 
are  merely  inducement  need  not  be  precisely  proved.  The  result 
of  these  authorities  appears  to  be,  that  there  is  no  difference 
between  substantive  averments  and  those  which  are  only  induce- 
ment, as  to  the  necessity  of  proving  them  in  some  degree ;  but 
that  the  latter  do  not  require  such  strict  proof  as  the  former,  (w) 

But  any  difference  in  substance  between  the  statements  in  the  instances  of 
indictment  and  the  evidence,  as  to  the  offence  charged,  will  be  fatal  vari~ 
fatal.  Thus  where  an  indictment  for  obtaining  money  under  false 
pretences  stated  that  the  defendant  pretended  he  had  paid  a  sum 
of  money  into  the  Sank  of  England,  and  it  appeared  in  evidence 
that  he  said,  generally,  the  money  had  been  paid  into  the  Bank  of 
England.,  Lord  Ellenborough,  C.  J.,  held  it  a  fatal  variance,  and 
acquitted  the  defendant.  (#)  Where  the  prisoner  was  indicted  on 
the  15  Geo.  2,  c.  34,' for  stealing  a  cow,  and  it  appeared  in  evi- 
dence that  the  animal  stolen  was  a  heifer,  it  was  holden  a  fatal 
variance  by  the  twelve  judges,  who  were  of  opinion  that,  as  the 
statute  mentioned  both  heifer  and  cow,  it  must  be  considered  as 
using  one  term  in  contradistinction  to  the  other,  (y)  Upon  the 
same  principle,  where  two  prisoners  were  tried  on  the  above- 
mentioned  statute,  on  a  charge  of  stealing  five  sheep,  and  upon 
the  evidence  they  appeared  to  be  lambs,  the  judges  held  that  the 
prisoners  could  not  be  convicted,  as  the  statute  mentioned  both 
sheep  and  lambs.  (2)  So  where  on  an  indictment  under  Lord 
Ellenborough's  Act,  the  prisoner  was  charged  with  cutting  I.  S., 
and  the  evidence  was  that  the  wounds  were  inflicted  by  stabbing 

(«)  Rex   v.   Mackally,  9    Rep.   67   b.  and  not  upon  its  mere  order  or  connection 

Fost.  351.  in  point  of  time,  or  otherwise,  with  other 

(0  3  B.  &  P.  463.  material  averments.     On  the  other  hand, 

(«)  1  N.  R.  210.  it  is  certain  that  whenever  an  allegation 

(y)  3  T.  R.  646.     See  Reg.  v.  Bidwell,  is  material  and  essential,  whether  it  fail 

an'e,  vol.  1,  p.  576.  within  the  scope  of  the  term  inducement 

(w)  See   ace.   1    Phil.    Ev.   498.     But  or  not,  or  whatever  its  connection  may 

Mr.  Starkie,  vol.   1,  Ev.  450,  note  (/),  be  in  the  order  of  time,  or  otherwise,  with 

observes  that  the  distinction  between  the  the  other  essential  averments,  it  must  be 

gist,  and  that  which  is  the  inducement,  is  proved  according  to  the  precise  and  par- 

uot  always  clear.     If  by  inducement  such  ticular,   though   superfluous,    description 

averments  only  be  meant  as  are  not  ma-  with  which  it  is  encumbered.     Ibid, 
terial,  but  which,  if  struck   out,  would  (r)  Rex  v.  Plestow,  1  Campb.  494. 

leave  a  valid  charge  behind,  there  is  no  (y)  Cook's  case,  1  Leach,  105.  2  East, 

question  ;  but  if  the  term  include  essen-  P.  C.  c.  16,  s.  48,  p.  616,  ante,  vol.  2,  p.  363. 
tial  and  material  averments,  then  proof  (2)  Rex  v.  Loom,  R.   &  M.  C.  C.  R. 

being  necessary,  legal  proof  is  essential,  160,  ante,  vol.  2,  p.  363.     But  see  Reg.  v. 

and  that  must,  it  should  seem,  depend  M'Culley,  ante,  vol.  2,  p.  365. 
upon  the  nature  of  the  allegation  itself, 
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i  by  cutting,  the  judges  held  that  as  the  statute  used  the 
;ive  (  stab  or  cut]  the  variance  was  fatal,  (a)     If,  on  an  in- 


and  not 
alternative 

dictment  for  perjury,  the  oath  is  stated  to  have  been  taken  at  the 
assizes,  before  justices  assigned  to  take  the  said  assizes,  it  will  be 
a  fatal  variance  if  the  oath  was  administered  when  the  judge  was 
sitting  under  the  commission  of  oyer  and  terminer  and  gaol 
delivery,  (b)  In  an  indictment  on  the  43  Geo.  3,  c.  56,  the  intent 
laid  was  to  murder,  to  disable,  or  do  some  grievous  bodily  harm ; 
the  intent  found  by  the  jury  was  to  prevent  being  apprehended  ; 
it  was  held  by  the  judges,  on  a  case  reserved,  that  a  conviction 
could  not  be  supported,  (c)  Where  the  prisoner  was  charged 
with  being  at  large  after  an  order  for  his  transportation,  and  the 
indictment  stated  that  his  Majesty  extended  his  mercy  to  him  upon 
condition  of  his  being  transported  for  life  beyond  the  seas ;  and  it 
appeared  in  evidence  that  the  condition  upon  which  he  received 
the  royal  mercy  was  not  general,  as  the  indictment  stated,  but 
specific,  that  he  should  be  transported  to  New  South  Wales  or  some 
of  the  islands  adjacent,  the  judges  held  the  conviction  wrong,  (d) 

The  name  of  any  party  whose  existence  is  essential  to  the 
charge  must  be  proved  in  conformity  to  that  laid  in  the  indict- 
ment, (e)  for  a  misnomer  of  him  is  usually  fatal,  (f)  And  if  such 
person  be  described  as  a  certain  person  to  the  jurors  unknown, 
and  it  appear  in  evidence  that  his  name  clearly  was  known,  the 
'prisoner  cannot  be  convicted,  (g)  Where  a  person  is  described 
by  name  simply,  without  addition,  proof  that  there  are  two  per- 
sons of  that  name  is  no  variance,  for  the  allegation  is  still  true. 
Upon  an  indictment  for  an  assault  upon  Elizabeth  Edwards  it 
appeared  that  there  were  two  of  that  name,  mother  and  daughter, 
and  that  in  fact  the  assault  had  been  made  on  the  daughter ;  but 
the  conviction  was  held  to  be  good,  (h)  So  where  an  indictment 


(a)  Rex  v.  M'Dcrmot,  R.  &  R.  C.  C.  R. 
356.  See  also  Rex  v.  Douglas,  ante,  vol. 
2,  p.  649. 

(6)  Rex  t7.  Lincoln,  R.  &  R.  421.  But 
in  an  indictment  for  perjury  alleged  to 
have  been  committed  on  the  trial  of  a 
cause  before  one  of  the  judges  of  the 
King's  Bench,  without  a  prout  patet  per 
recordum,  it  is  no  variance  that  the  postea 
alleges  the  trial  to  have  taken  place  be- 
fore the  Lord  Chief  Justice,  the  cause 
having,  in  fact,  been  tried  before  the 
judge  specified.  Rex  v.  Coppard,  M.  & 
M.  1 1 8,  Lord  Tenterden,  C.  J.  So  where 
the  indictment  alleged  that  the  cause 
came  on  to  be  tried  before  E.  W.,  one  of 
the  judges,  &c.,  and  it  was  stated  in  the 
nisi  prius  record  in  the  usual  form  that 
the  cause  was  tried  before  the  two  judges 
of  assize,  one  of  whom  was  E.  W.,  it  was 
held  no  variance.  Rex  v.  Alford,  14  East, 
R,  218. 

(c)  Rex  v.  Duffin,  R.  &  R,  365. 

(rf)  Fitzpatrick's  case,  R.  &  R.  512. 

0)  Reg.  v.  Dent,  2  Cox,  C.  C.  354, 
where  there  was  no  proof  of  any  Christian 
name.  Earl  of  Cardigan's  case,  cited 
Dears.  C.  C.  477. 

(/)  1  Stark.  Ev.  470.  See  ante,  p.  307, 
as  to  the  misnomer  of  the  person  stated  to 


be  the  owner  of  the  dwelling-house,  in 
burglary,  and  on  an  indictment  under  the 
Black  Act.  On  an  indictment  for  stealing 
in  a  dwelling-house  to  the  value  of  5/.,  the 
name  of  the  owner  of  the  house  must  be 
proved  as  laid.  Ante,  vol.  2,  p.  86.  So 
on  an  indictment  for  robbing  a  dwelling, 
house  in  the  day-time,  some  person  being 
therein,  the  name  of  some  person  who 
was  in  the  house  at  the  time  must  be  cor- 
rectly stated.  Rex  v.  Kelly,  Carr.  Suppl. 
42.  The  7  Geo.  4,  c.  64,  extends  only  to 
remedy  the  misnomer  of  the  defendants, 
when  pleaded  in  abatement. 

(g)  I  East,  P.  C.  651.  Rex  v.  Robinson, 
Holt,  N.  P.  C.  595.  Rex  v.  Walker,  3 
Campb.  264.  Rex  v.  Deakin  and  Smith, 
2  Leach,  863.  But  if  the  charge  against 
an  accessory  is  that  the  principal  felony 
was  committed  by  persons  unknown,  it  is 
no  objection  that  the  same  grand  jury 
have  found  a  true  bill  imputing  the  prin- 
cipal felony  to  I.  S.  Rex  v.  Bush,  R.  & 
R.  372.  See  ante,  vol.  2,  p.  296. 

(A)  Rex  v.  Peace,  3  B.  &  A.  579.  The 
court  said,  '  The  question  here  is,  not 
whether  the  party  has  been  rightly  de- 
scribed, but  who  the  party  is  who  is  de- 
scribed in  the  indictment  as  having  been 
assaulted.'  But,  generally,  if  the  father 
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laid  the  property  of  a  horse  in  Joshua  Jennings,  it  was  held  to  be 
supported  by  proof  of  property  in  Joshua  Jennings  the  younger,  (z) 
So  where  an  indictment  for  perjury  alleged  a  suit  to  have  been 
between  Peacock  and  R-.  Miles,  and  the  proceedings  stated  the 
suit  to  have  been  between  Peacock  and  R.  Miles  the  elder,  it  was 
held  no  variance.  (J)  So  where  an  indictment  for  perjury  alleged 
that  there  was  a  plaint,  in  which  William  Withers,  the  younger, 
was  plaintiff,  and  the  plaint  was  merely  f  William  Withers,  plain- 
tiff,' it  was  held  that  this  was  no  variance,  (k)  The  prosecutor 
may  be  described  by  the  name  he  has  assumed,  though  it  is  not  assumed 
his  right  name  ;  thus  where  the  goods  stolen  were  laid  to  be  the 
property  of  Mary  Johnson,  and  the  prosecutrix  stated  that  her 
original  name  was  Mary  Davies,  but  that  she  had  been  called  and 
known  by  the  name  of  Mary  Johnson,  and  not  Mary  Davies,  for 
the  last  five  years,  and  had  not  taken  the  name  of  Johnson  for 
any  purpose  of  concealment  or  of  fraud  ;  the  judges,  on  a  case  re- 
served, were  of  opinion  that  the  time  the  prosecutrix  had  been 
known  by  the  name  of  Johnson  warranted  her  being  called  so  in 
the  indictment.  (/)  And  so  a  person  is  well  described  by  the 
name  by  which  he  is  generally  known.  Thus  where  a  count  for 
offering  a  bribe  to  an  officer  of  the  customs  stated  his  name  as 
Thomas  Dabbs,  and  he  proved  that  his  true  name  was  Thomas 
Tyrrel  Dabbs,  but  that  he  generally  went  by  the  name  of  Thomas 
Dabbs,  and  signed  his  name  Thomas  Dabbs  without  Tyrrel,  it 
was  held  that  this  was  no  variance,  (m)  So  where  an  indictment 
for  robbery  laid  the  property  in  John  Hancox,  and  it  appeared 
that  his  name  was  John  Walter  Hancox,  but  that  he  was  generally 
known  by  the  name  John  Hancox,  Parke,  J.,  held  that  this  was 
sufficient,  (n)  So  where  in  an  indictment  a  boy  was  called  Edward 
Dobson,  and-he  stated  that  his  right  name  was  Dobson,  but  that 
most  persons  who  knew  him  called  him  Peach,  and  that  his  mother 
had  married  two  husbands,  the  first  named  Peach  and  the  second 
Dobson,  and  that  he  was  told  by  his  mother  that  he  was  the  son 
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and  son  be  both  named  A.  B.,rby  A.  B. 
simply  the  father  shall  be  intended,  Wil- 
son v.  Stubs,  Hob.  330.  Lepiot  v.  Browne, 
1  Salk.  7.  Sweeting  v.  Fowler,  1  Stark. 
N.  P.  C.  106.  St ebbing  v.  Spicer,  8  C.  B. 
827. 

(i)  Hodgson's  case,  1  Lewin,  236, 
Parke,  J.  S.  P.  Eland's  case,  ibid.  Bol- 
land,  B. 

n  0")  Rex  v.  Bailey,  7  C.  &  P.  264,  Wil- 
liams, J.,  who  cited  a  MS.  case  where  it 
was  alleged  that  there  was  an  indictment 
against  A.  B.  and  C.  D.,  at  a  former  time, 
and  on  the  record  being  produced  it  ap- 
peared that  it  was  an  indictment  against 
A.  B.  and  C.  D.,  the  younger,  and  Law- 
rence, J.,  held  it  a  fatal  variance  ;  on 
which  it  was  observed  that  that  must  have 
been  on  the  ground  that  if  a  person  was 
named  simply  it  meant  the  elder. 

(k)  Reg.  v.  Withers,  4  Cox,  C.  C.  17. 
Rolfe,  B. 

(/)  Rex  v.  Norton,  R.  &  R.  510. 

(m~)  Attorney-General  v.  Hawkes,  1 
Tyrw.  3,  and  per  Alexander,  C.  B.,  « By 
the  aid  of  an  averment  of  the  identity  of 
Thomas  Dabbs  and  Thomas  Tyrrel  Dabbs, 


the  defendant  might  plead  an  acquittal 
on  this  information,  by  way  of  autrefois 
acquit,  to  another  information  for  offering 
a  bribe  to  Thomas  Tyrrel  Dabbs  on  this 
occasion.' 

(»)  Rex  v.  Berriman,  5  C.  &  P.  601. 
See  Rex  v.  Sheen,  2  C.  &  P.  634.     And 

see  Rex  v. ,  6  C.  &  P.  408,  where  an 

indictment  for  stealing  a  whip,  the  property 
of  Richard  Pratt,  was  held  to  be  sustained 
by  evidence  that  the  prosecutor  was  gene- 
rally known  by  that  name,  although  his 
proper  name  was  Richard  Jeremiah  Pratt. 
And  see  Williams  v.  Bryant,  5  M.  &  W. 
447,  where  the  defendant  executed  a  bond 
in  the  name  of  William  Bryant,  being 
known  at  that  time  by  that  name,  his  real 
name  being  William  Francis  Bryant,  and 
the  court  held  that  the  proof  was  sufficient 
upon  the  plea  of  non  estfactum.  In  Reg. 
v.  Lippiatt,  1  Cox,  C.  C.  56,  the  indict- 
ment charged  an  assault  on  Sarah  Bath, 
who  had  been  christened  Sarah  Anne 
Bath,  but  had  been  known  in  the  family 
by  the  name  of  Sarah  only  ;  and  Cole- 
ridge, J.,  is  reported  to  have  held  this  a 
fatal  variance.  Sed  quaere. 
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Waters'  case. 


Evans'  case. 
Name  by  re- 
putation. 


Smith's  case. 


of  the  latter,  and  that  she  always  used  to  call  him  Dobson ;  it  was 
held  that  the  evidence  that  the  boy's  mother  had  always  called 
him  Dobson  must  be  taken  to  be  conclusive  as  to  his  name,  and 
that,  therefore,  he  was  rightly  described  in  the  indictment.  (0} 

On  an  indictment  for  administering  poison  to  Patrick  Henry 
Smith,  who  had  been  christened  by  those  names,  but  had  been 
sometimes  called  Henry  and  sometimes  Patrick,  and  never  Patrick 
Henry,  except  by  his  mother,  and  had  been  confirmed  eighteen 
years  before  by  the  name  of  Henry,  and  had  generally  been  called 
Henry  afterwards,  and  had  signed  the  name  of  Henry  when  he 
was  married ;  Maule,  J.,  said,  ( It  appears  to  me  that  the  prose- 
cutor is  misdescribed ;  he  has  been  commonly  known  by  the  name 
of  Henry  and  of  Patrick,  but  not  of  Patrick  Henry.  Then,  again, 
although  that  is  his  name  by  baptism,  he  has  since  been  confirmed 
by  another,  and  in  Sir  F.  Gawdy's  case  (p)  it  is  laid  down  that 
where  a  man  is  confirmed  by  a  different  name  from  his  baptismal 
one,  he  must  be  described  by  the  name  of  confirmation.  My 
brother  Coleridge  agrees  with  me  that  the  prisoner  must  be  ac- 
quitted.' (q)  And  where  on  the  indictment  of  Frances  Clark  for 
the  murder  of '  George  Lakeman  Clark,  a  base-born  infant  male 
child,'  it  appeared  in  evidence  that  the  deceased  child  was  a  bastard 
son  of  the  prisoner,  and  that  she  murdered  it,  as  charged  in  the 
indictment,  but  that  the  child  was  christened  George  Lakeman, 
being  the  names  of  its  reputed  father,  and  that  it  was  called  George 
Lakeman,  and  not  by  any  other  name  known  to  the  witnesses, 
and  that  the  prisoner  called  it  George  Lakeman ;  the  judges  held 
that  as  the  child  had  not  obtained  his  mother's  name  by  reputa- 
tion, he  was  improperly  called  Clark  in  the  indictment,  and  as 
there  was  nothing  but  the  name  to  identify  him  in  the  indictment, 
the  conviction  could  not  be  supported,  (r)  And  so  where  an  il- 
legitimate child,  three  weeks  old,  had  been  baptized  by  the  name 
of '  Eliza,'  but  no  surname  was  mentioned  at  the  time  of  baptism, 
and  neither  the  register,  nor  any  copy  of  it,  was  produced  at  the 
trial,  and  an  indictment  for  murder  described  her  as  '  Eliza  Waters,' 
Waters  being  the  name  of  her  mother ;  it  was  held,  upon  a  case 
reserved,  that  the  child  had  not  acquired  the  name  of  Waters  by 
reputation,  and  that  the  conviction  was  wrong,  (s)  Where,  how- 
ever, an  indictment  charged  the  murder  of  Emma  Evans,  and  it 
appeared  that  the  deceased  was  an  illegitimate  child  born  in  a 
workhouse,  and  baptized  on  the  9th  of  September  by  the  name  of 
Emma,  and  drowned  on  the  llth  of  the  same  month,  when  about 
six  weeks  old,  and  that  up  to  the  time  of  the  baptism  she  was  not 
called  by  any  name,  but  that  from  the  9th  to  the  llth  of  Sep- 
tember she  was  called  Emma  Evans,  Evans  being  the  mother's 
name  ;  it  was  held  that  there  was  sufficient  evidence  of  reputation 
for  the  consideration  of  the  jury,  and  that  this  case  was  distinguish- 
able from  the  last,  because  there  was  no  evidence  there  that  the 
child  was  ever  called  Waters  at  all.  (/)  And  where,  on  an  in- 


(o)  Hex  v.  Williams,  7  C.  &  P.  298, 
Williams,  J.,  after  consulting  Alderson,  B. 

(p)  Co.  Litt.  3  a. 

(9)  Reg.  v.  Smith,  1  Cox,  C.  C.  248. 
But  quaere  whether  the  authorities  show 
more  than  that  the  name  of  confirmation 


is  a  good  name. 

(r)  Rex  v.  Clark,  R.  &  R.  358. 

(*)  Rex  v.  Waters,  R.  &  M.  C.  C.  R. 
457,  S.  C.  7  C.  &  P.  250. 

(0  Reg.  v.  Evan«,  8  C.  &  P.  765, 
Erskine,  J.,  after  consulting  1'atteson,  J. 
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clictment  for  the  murder  of '  a  certain  female  child  whose  name  to 
the  jurors  was  unknown,'  it  appeared  that  the  child  had  not  been 
baptized,  but  the  prisoner  had  said  she  should  like  it  to  be  called 
'  Mary  Ann,'  and  had  called  it  '  her  Mary  Ann  'at  one  time,  and 
(  Little  Mary '  c,t  another  ;  the  father  was  a  baptist,  and  the  child 
was  a  bastard,  and  twelve  days  old ;  and,  upon  a  case  reserved,  it 
was  held  that  the  child  had  not  gained  a  name  by  reputation,  and 
therefore  the  indictment  was  right,  (u)     Where  an  indictment  for 
larceny  laid   the   goods   stolen   to   be   the   property  of    Victory 
Baroness   Turkheim,  and  the  prosecutrix  proved  that  Baroness 
Turkheim  was  her  title  only,  and  no  part  of  her  proper  name,  but 
that  she  was  not  only  reputed  to  possess  that  title,  but  did  actually 
possess  it  in  right  of  an  estate  inherited  from  her  father,  and  that 
she  had  constantly  and  uniformly  acted  in  and  been  known  by  that 
appellation,  but  that  her  name  without  her  title  was  Selina  Vic- 
toria ;  the  judges  held  the  description  sufficient,  (v )     So  where 
an  information  for  libel  despribed  the  prosecutor  as  (  His  Serene 
Highness  Charles  Frederick  Augustus  William,  Duke  of  Bruns- 
wick and  Luneburg,'  but  his  proper  name  was  Charles  Frederick 
William  Augustus  d'Este,  and  he  had  been  formerly  reigning 
Duke  of  Brunswick  and  Luneburg,  and  was  still  commonly  called 
by  that  title,  but  he  had  in  fact  ceased  to  be  reigning  duke,  the 
Court  of  Queen's  Bench  held  the  description  sufficient,  as  it  was 
that  by  which  he  was  well  known,  (w) 

A  transposition  of  the  order  in  which  names  are  borne  causes  a  Transposition 
variance.     Thus  it  is  a  variance  to  describe  Henry  Jules  Steiner  of  names. 
as  Jules  Henry  Steiner.  (#) 

But  if  the  name  proved  be  idem  sonans  with  that  in  the  indict-  Idem  sonans. 
ment,  and  different  in  spelling  only,  the  variance  will  be  imma- 
terial. Thus  Segrave  for  Seagrave  is  no  variance,  (y)  nor  is 
Benedetto  for  Beniditto,  (z)  nor  is  McNicole  for  McNicolL  (a) 
So  on  an  indictment  for  committing  an  offence  on  one  John 
Whyneard  it  appeared  that  his  name  was  spelt  Winyard,  but  it  [798] 
was  pronounced  Winnyard ;  and  the  judges,  on  a  case  reserved, 
held  that  the  prisoner  had  been  rightly  convicted,  (b)  But  an 
indictment  charging  the  prisoner  with  having  personated  (  Peter 
M'Cawn '  is  not  supported  by  evidence  that  he  personated  (  Peter 
M'Carn.'  (c)  So  it  has  been  decided  that  (  Shakespeare '  cannot 

(u)  Hex  v.  Smith,  R.  &  M.  C.  C.  K.  P.  499. 

402,  S.C.,  6C.  &P.  151.    See  other  cases  (w)   Reg.  v.  Gregory,  8  Q    B.   508. 

on  this  subject,  vol.  1,  p.  765.  Rex  v.  Sulls,  2  Leach,  861,  was  considered 

(w)  Sulls' case,  2  Leach,  861.     An  in-  by   the   court  as  decisive  on  the  point, 

dictment  for  a  robbery  on  an  unmarried  This   report  emits   the  name   Augustus 

woman  in  her  maiden  name  is  good,  al-  among  the  proper  names,  but  the  marginal 

though  she  marry  before  the  indictment  note  shows  this  was  a  mere  mistake,  and 

is  found.     Rex  v.  Turner,  1  Leach,  536.  the  names  are  all  given  in  2  Sess.  C.  229. 

Where  an  indictment  charged  the  prisoner  (#)  Reg.  v.  James,  2  Cox,  C.  C.  227. 

with  the  manslaughter  of  Mark  Robinson,  Pollock,  C.  B. 

and  a  witness  stated  that  the  deceased  (#)  Williams  v.  Ogle,  2  Stra.  889. 

stayed  three  days  and  nights  at  his  inn,  (z)  Abitbol  v.  Beniditto,  2  Taunt.  401. 

and  that  he  asked  the  deceased  his  name,  In  Reg.  v.  Withers, 4  Cox,  C.  C.  17,  Rolfe, 

and   that  letters  came   directed  in   that  B.,  is  reported  to  have  amended  an  indict- 

name,  which  letters  were  delivered  to  the  ment  by  substituting  'harniss'  (hai'ness) 

deceased,  and  received  by  him  ;  Patteson,  for'harnis;'  but  the  amendment  seems 

J.,  held  that  the  witness  might  be  asked  to  have  been  unnecessary, 

what  name  the  deceased  told  him,  as  it  (a)  Reg.  v.  Wilson,  1  Den.  C.  C.  284. 

was  evidence  to  show  the  name  by  which  (6)  Rex  v.  Foster,  R.  &  R.  412. 

he  usually  went.  Rex  v.  Timmins,  7  C.  &  (c)  Rex  v.  Tannet,  R.  &  R.  351. 
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be  considered  as  idem  sonans  with  '  Shakepear.'  (d)  Whether  two 
names  sound  alike  is  a  question  for  the  jury,  and  not  for  the 
court,  (e) 

Upon  an  indictment  for  robbing  Thomas  Bent,  it  was  proved 
by  a  witness  that  he  knew  Lieutenant  Bent,  and  saw  him  sign 
his  name  twice — once  to  the  charge  of  the  robbery,  and  once  to 
the  deposition  in  support  of  the  charge,  and  from  those  signatures 
he  knew  his  name  to  be  Thomas  Bent ;  but,  except  so  far  as  he 
knew  the  fact  from  having  seen  Lieutenant  Bent  sign  his  name 
on  those  occasions,  he  knew  nothing  about  his  Christian  name. 
So  much  only  of  the  complaint  and  deposition  as  showed  that  they 
had  been  signed  by  Lieutenant  Bent  in  the  presence  of  the  wit- 
ness was  then  read  ;  and,  upon  a  case  reserved,  it  was  held  that, 
although  the  evidence  was  open  to  observation  to  the  jury,  yet 
that  there  was  no  doubt  that  it  was  admissible  as  evidence  of  the 
Christian  name  of  Lieutenant  Bent.  (/)  So  where  an  information 
for  libel  alleged  that  a  certain  person  .had  murdered  E.  Grimwood, 
and  the  coroner  proved  that  on  the  inquest  on  a  female  she  was 
called  by  the  witnesses  E.  Grimwood,  and  he  produced  an  inqui- 
sition on  paper  purporting  to  be  taken  on  the  body  of  E.  Grim- 
wood,  it  was  held  that  this  was  evidence  that  the  deceased  went 
by  that  name,  (g) 

Many  fatal  variances  have  arisen  in  cases  where  it  is  necessary 
to  state  a  record,  deed,  or  other  writing  in  the  indictment,  between 
such  statement,  and  the  record,  deed,  or  writing,  when  produced 
in  evidence,  (h)  Where  the  matter  of  a  written  instrument  is 
introduced  in  pleading  by  the  words  (  according  to  the  tenor  fol- 
lowing,' or  f  of  the  tenor  following,'  or  ( in  the  words  and  figures 
following,'  or  ( the  words  and  matters  following,'  or  in  fact  any 
words  which  imply  that  a  correct  recital  is  intended,  any  the 
slightest  variance  between  the  instrument  set  out  and  that  pro- 
duced in  evidence  was  fatal,  (i)  But  a  most  salutary  statute,  9 
Geo.  4,  c.  15,  was  passed  to  provide  against  variances  of  this 
description,  in  cases  of  misdemeanors,  which,  after  reciting  that 
(  great  expense  is  often  incurred,  and  delay  or  failure  of  justice 
takes  place  at  trials,  by  reason  of  variances  between  writings  pro- 
duced in  evidence  and  the  recital  or  setting  forth  thereof  upon  the 
record  on  which  the  trial  is  had,  in  matters  not  material  to  the 
merits  of  the  case,  and  such  record  cannot  now  in  any  case  be 
amended  at  the  trial,  and  in  some  cases  cannot  be  amended  at  any 
time,'  enacts  that  ( it  shall  and  may  be  lawful  for  every  court  of 
record  holding  plea  in  civil  actions,  any  judge  sitting  at  nisi  prius, 
and  any  court  of  oyer  and  terminer  and  general  gaol  delivery  in 
England,  Wales,  the  town  of  Berwick- upon-Tweed,  and  Ireland, 
if  such  court  or  judge  shall  see  fit  so  to  do,  to  cause  the  record  on 


(d)  Rex  v.  Shakespeare,  10  East,  83. 
So  Tarbart  for  Tabart  is  a  fatal  variance 
in  a  bail  piece.  Bingham  v.  Dickie,  5 
Taunt.  14. 

(e}  Reg.  v.  Davis,  2  Den.  C.  C.  231. 
In  this  case  the  indictment  laid  stolen 
property  in  Darius,  C.,  and  he  said  that 
his  name  was  Trius,  and  the  sessions  held 
that  the  names  were  idem  sonantia,  as 
Darius  (as  pronounced  in  the  Dorset 
dialect,  D'rius)  and  Trius  sounded  alike  ; 


and  it  was  held  that  it  was  a  question  of 
fact  for  the  jury,  and  not  of  law  for  the 
court ;  and  the  judges  could  not  affirm 
as  matter  of  law  that  the  two  names 
sotlnded  alike. 

(/•)  Reg.  v.  Toole,  D.  &  B.  194. 

(g}  Reg.  v.  Gregory,  8  Q.  B.  508. 

(h)  See  the  cases  collected  in  1  Stark. 
Ev.  431,  et  seg. 

(0  2  East,  P.  C.  976.  Arch.  Cr.  PI. 
46  &  99. 
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which  any  trial  may  be  pending  before  any  such  judge  or  court 
in  any  civil  action,  or  in  any  indictment  or  information  for  any 
misdemeanor,  when  any  variance  shall  appear  between  any  matter 
in  writing  or  in  print  produced  in  evidence,  and  the  recital  or 
setting  forth  thereof  upon  the  record  whereon  the  trial  is  pending, 
to  be  forthwith  amended  in  such  particular  by  some  officer  of  the 
court,  on  payment  of  such  costs  (if  any)  to  the  other  party  as  such 
judge  or  court  shall  think  reasonable,  and  thereupon  the  trial  shall 
proceed  as  if  no  such  variance  had  appeared ;  and  in  case  such 
trial  shall  be  had  at  nisi  prius,  the  order  for  the  amendment  shall 
be  indorsed  on  the  postea,  and  returned  together  with  the  record ; 
and  thereupon  the  papers,  rolls,  and  other  records  of  the  court 
from  which  such  record  issued  shall  be  amended  accordingly.' 

It  was  held  in  two  cases  that  amendments  ought  to  be  made  Amendments 
very  sparingly  under  this  statute,  and  it  seems  they  ought  not  to  "^J^1^ 
be  made  where  the  variance  might  have  been  avoided  by  ordinary  sparingly 
care  in  comparing  the  indictment  and  the  instrument,  (j)      In  the  madeincri- 
first  case  the  indictment  alleged  that  a  judgment  was  entered  up  minal  ( 
6  in  or  as  of  Trinity  Term,  in  the  5  Wm.  4,'   and  in  the   margin 
of  the  copy  of  the  record  when  produced  was  entered  (  June  the 
26th,  5  Wm.   4,'  pursuant  to  the  Rule  H.  T.,  4    Will.  4,  s.  3, 
and  it  was  held  that  the  judgment  was  not  properly  stated,  and 
an  amendment  refused.  (i)     And  in  the  second  the  indictment, 
in  stating  a  commission  to  examine  witnesses  on  interrogatories, 
alleged  that  the  commissioners  were  commanded  to  examine  the 
witnesses,  and  the  commission  commanded  the  commissioners,  or 
any  three  or  two  of  them>  to  examine  the  witnesses,  and  the  vari- 
ance was  held  fatal,  and  an  amendment  refused.  (/)     But  where 
an  indictment  for  perjury  alleged  that  the  defendant  produced  an 
affidavit  entitled  in  the  Court  of  Chancery,  and  in  the  suit  therein 
at  the  suit  of  E.  J.  Christian,  and  in  the  suit  therein  at  the  suit 
of  the  Commissioners  of  Charitable  Donations  and  Bequests  in  Ire- 
land, and  the  affidavit  when  produced  was  entitled  ( In  Chancery 
between  the  Commissioner  of  Charitable  Donations  and  Bequests 
in  Ireland,'  &c.,  Lord  Denrnan,  C.  J.,  ordered  the  record  to  be 
amended  by  striking  out  the  word  (  entitled.'  (m)     And  where  an 


[799] 


(j)  In  Jelf  v.  Oriel,  4  C.  &  P.  22,  Lord 
Tenterden,  C.  J.,  refused  to  amend  the  de- 
claration, on  the  ground  that  the  mistake 
arose  from  want  of  common  care  in  draw- 
ing it;  but  in  many  instances  it  has  been 
the  want  of  common  care  that  caused  the 
mistake,  and  to  prevent  the  failure  of 
justice  through  such  carelessness  or  igno- 
rance was  one  of  the  objects  of  the  legisla- 
ture in  passing  the  Act.  1  Phil.  Ev.  518. 

(A)  Rex  v.  Cooke,  7  C.  &  P.  559, 
Patteson,  J.,  and  Littledale,  J. 

(/)  Reg.  v.  Hewins,  9  C.  &  P.  786, 
Coleridge,  J. 

(w)  Reg.  v.  Christian,  C.  &  M.  388. 
Where  in  a  civil  suit  the  declaration  stated 
as  matter  of  inducement  a  judgment  re- 
covered in  the  Queen's  Bench,  and  the 
examined  copy  of  the  judgment  being 
produced  turned  out  to  be  a  judgment  in 
the  Common  Pleas, Lord  Tenterden,  C.  J., 
allowed  the  record  to  be  amended,  as 
the  Act  allows  the  amendment  where  any 


variance  appears  between  any  matter  in 
writing  produced  in  evidence  and  the  re- 
cital or  setting  forth  thereof  on  the  record, 
and  the  examined  copy  of  the  judgment 
was  a  matter  in  writing  so  produced,  and 
the  statute  therefore  authorized  the  amend- 
ment. Briant  v.  Eicke,  M.  &  M.  359.  So 
an  amendment  in  the  date  of  a  bill  of 
exchange  has  been  allowed.  Bentzing  v. 
Scott,  4  C.  &  P.  24,  Parke,  J.  And 
where  a  declaration  stated  that  the  plaintiff 
caused  to  be  left  with  the  defendant  a  copy 
of  a  writ  of  subpoena,  and  it  appeared  that 
the  original  writ  was  directed  to  the  de- 
fendant and  two  others,  while  the  copy 
was  directed  to  him  and  John  Doe,  the 
latter  name  not  appearing  in  the  original 
subpoena  at  all ;  Lord  Tenterden,  C.  J., 
allowed  the  allegation  to  be  altered  into  '  a 
copy  of  so  much  of  the  said  writ  of  sub- 
poena as  related  to  the  said  defendant  :' 
and  the  Court  of  Common  Pleas  held  the 
amendment  was  properly  made.  Master- 
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indictment  for  perjury  stated  that  the  defendant  made  an  affidavit, 
in  which  (amongst  other  things)  he  swore  that  an  officer,  who  had 
arrested  him,  was  appointed  f  at  the  special  instance  and  part  of 
the  said  plaintiff,'  and  the  affidavit  itself  stated  that  the  officer 
was  appointed  '  at  the  special  instance  and  peril  of  the  said  plain- 
tiff,' it  was  held  that  the  indictment  might  be  amended,  no  assign- 
ment of  perjury  being  made  upon  that  averment.  (M)  The  same 
indictment  set  out  another  part  of  the  affidavit  (on  which  also 
there  was  no  assignment  of  perjury)  thus :  the  officer  ( went  round 
to  the  door  of  the  back  kitchen  of  the  deponent's  said  dwelling- 
house,  which  is  the  only  outer  door  of  the  same,'  and  in  the  affi- 
davit itself  the  words  were  ( the  only  other  outer  door,'  and  it 
was  held  that  this  variance  might  be  amended.  (0) 

The  11  &  12  Viet.  c.  46,  s.  4,  recites  that  (  a  failure  of  justice 
frequently  takes  place  in  criminal  trials  by  reason  of  variances 
between  writings  produced  in  evidence  and  the  recital  or  setting 
forth  thereof  in  the  indictment  or  information,  and  the  same  cannot 
now  be  amended  at  the  trial,  except  in  cases  of  misdemeanor,'  and 
enacts  ( that  it  shall  and  may  be  lawful  for  any  court  of  oyer  and 
terminer  and  general  gaol  delivery,  if  such  court  shall  see  fit  so 
to  do,  to  cause  the  indictment  or  information  for  any  offence  what- 
ever, when  any  variance  or  variances  shall  appear  between  any 
matter  in  writing  or  in  print  produced  in  evidence^  and  the  recital 
or  setting  forth  thereof  in  the  indictment  or  information  whereon 
the  trial  is  pending,  to  be  forthwith  amended  in  such  particular 
or  particulars  by  some  officer  of  the  court,  and  after  such  amend- 
ment the  trial  shall  proceed  in  the  same  manner  in  all  respects, 
both  with  regard  to  the  liability  of  witnesses  to  be  indicted  for 
perjury  and  otherwise,  as  if  no  such  variance  or  variances  had 
appeared.' 

By  the  12  &  13  Viet.  c.  45,  s.  10,  (  every  court  of  general  or 
quarter  sessions  of  the  peace,  on  the  trial  of  any  offence  within  its 
jurisdiction,  whenever  any  variance  or  variances  shall  appear  be- 
tween any  matter  in  writing  or  in  print  produced  in  evidence,  and 


man  v.  Judson,  8  Bing.  R.  224.  And 
upon  the  authority  of  this  case  the  Court 
of  King's  Bench  held  that  a  statement  of 
a  contract  in  the  declaration  might  be 
amended  so  as  to  agree  with  the  written 
contract  produced  at  the  trial,  as  to  the 
time  for  the  performance  of  it,  though  it 
did  not  appear  in  the  declaration  whether 
the  contract  was  in  writing  or  not.  Lamey 
v.  Bishop,  4  B.  &  Ad.  479,  and  per  Taun- 
ton,  J.  'If  the  plaintiff  had  declared 
upon  a  contract  in  writing  the  Act  would 
apply;  then  it  is  absurd  to  say  that  it  does 
not  apply,  because  the  plaintiff  has  omitted 
the  words"  by  agreement  in  writing,"  which 
in  pleading  are  unnecessary.'  This  case 
seems  to  overrule  Ryder  v.  Malbon,  3  C. 
&  P.  594,  where  Park,  J.  A.  J.,  held  that 
a  statement  in  an  avowry  of  the  terms  of 
the  holding  could  not  be  amended  so  as 
to  make  them  conformable  with  the  lease 
produced  at  the  trial.  In  Smith  v.  Bran- 
dram,  2  M.  &  Gr.  244,  a  material  variance 
in  point  of  legal  effect  between  a  contract 
of  guarantee  produced  in  evidence,  and 


the  contract  set  out  in  the  declaration,  was 
held  amendable  under  this  statute.  In 
Brooks  v.  Blanshard,  3  Tyrw.  844,  C.  & 
M.  779,  which  was  an  action  for  a  libel 
contained  in  a  letter,  the  letter  having  been 
burnt,  the  Court  of  Exchequer  held  that  a 
variance  between  the  libel  as  set  out  in  the 
declaration,  and  the  parol  evidence  of  the 
contents  of  the  letter,  could  not  be  amend- 
ed, as  this  Act  only  applies  where  the  va- 
riance is  between  some  matter  in  writing 
or  in  print  produced  in  evidence,  and  its 
recital  on  the  record.  It  may  be  added 
that  in  Prudhomme  v.  Fraser,  1  M.  &  Rob. 
435,  LordDenman,  C.  J.,  refused  to  order 
superfluous  averments  and  innuendos  in  a 
declaration  for  libel  to  be  struck  out  at  the 
trial  under  the  3  &  4  Will.  4,  c.  42,  s.  23. 
Mr.  Starkie,  1  Ev.  495,  treats  this  as  a 
decision  under  the  9  Geo.  4,  c.  15,  but  that 
is  an  error,  and  that  statute  seems  clearly 
not  to  apply  to  such  a  case.  C.  S.  G. 

(n)  Reg.  v.  Newton,  1  C.  &  K.  469. 

(o)  Reg.  v.  Newton,  supra. 
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the  recital  or  setting  forth  thereof  in  the  indictment,  shall  have 
the  same  power  in  all  respects  to  cause  the  indictment  to  be 
amended  which  is  given  to  courts  of  oyer  and  terminer  and  gene- 
ral gaol  delivery  with  regard  to  offences  tried  before  such  last- 
mentioned  courts  by  virtue  of  an  Act  of  the  twelfth  year  of  Her 
Majesty's  reign,  intituled  '  An  Act  for  the  Removal  of  Defects  n&i2Vict. 
in  the  Administration  of  Criminal  Justice;'  and  after  such  c«  46. 
amendment  the  trial  shall  proceed  in  the  same  manner  in  all  re- 
spects, both  with  regard  to  the  liability  of  witnesses  to  be  indicted 
for  perjury  and  otherwise  as  if  no  such  variance  or  variances  had 
appeared.' 

The  14  &  15  Viet.  c.  100,  reciting  that  f  offenders  frequently 
escape  conviction  on  their  trials  by  reason  of  the  technical  strict- 
ness of  criminal  proceedings  in  matters  not  material  to  the  merits 
of  the  case :  and  whereas  such  technical  strictness  may  safely  be 
relaxed  in  many  instances,  so  as  to  ensure  the  punishment  of  the 
guilty,  without  depriving  the  accused  of  any  just  means  of  de- 
fence:' enacts,  by  sec.  1,  that  f  whenever  on  the  trial  of  any  in-  The  court  may 

dictment  for  any  felony  or  misdemeanor  there  shall  appear  to  be  am?nd  certain 

/.  .  ,     .     ,.  x  ,    ,       variances  not 

any  variance  between  the  statement  in  such  indictment  and  the  material  to  the 

evidence  offered  in  proof  thereof,  in  the  name  of  any  county,  merits  of  the 

riding,  division,  city,  borough,  town  corporate,  parish,  township,  ca*?' a°*  b/ 

s         i          i         •  u    -i    •  T-  •    j«  j  •     <o:      which  the  de- 

or  place  mentioned  or  described  in  any  such  indictment,  or  in  the  fendant  can- 
name  or  description  of  any  person  or  persons,  or  body  politic  or  not  be  pre- 
corporate,  therein  stated  or  alleged  to  be  the  owner  or  owners  of  JU(*lced  m  his 
any  property,  real  or  personal,  which  shall  form  the  subject  of  may  eit'her 
any  offence  charged  therein,  or  in  the  name  or  description  of  any  proceed  with 

person  or  persons,  body  politic  or  corporate,  therein  stated  or  °^  P05^?0"0, 

11       j         i       •   •       i          i  -i          •         i  j  •   •       ^  tne  tnal  to  be 

alleged   to  be   injured  or   damaged   or   intended  to    be   injured  ila(j  before  the 

or  damaged  by  the  commission  of  such  offence,  or  in  the  Chris-  same  or  an- 
tian  name  or  surname,  or  both  Christian  name  and  surname,  or  °tlierJur7' 
other  description  whatsoever,  of  any  person  or  persons  whom- 
soever therein  named  or  described,  or  in  the  name  or  description 
of  any  matter  or  thing  whatsoever  therein  named  or  described, 
or  in  the  ownership  of  any  property  named  or  described  therein, 
it  shall  and  may  be  lawful  for  the  court  before  which  the  trial 
shall  be  had,  if  it  shall  consider  such  variance  not  material  to 
the  merits  of  the  case,  and  that  the  defendant  cannot  be  pre- 
judiced thereby  in  his  defence  on  such  merits,  to  order  such  in- 
dictment to  be  amended,  according  to  the  proof,  by  some  officer 
of  the  court  or  other  person,  both  in  that  part  of  the  indictment 
where  such  variance  occurs  and  in  every  other  part  of  the  indict- 
ment which  it  may  become  necessary  to  amend,  on  such  terms  as 
to  postponing  the  trial  to  be  had  before  the  same  or  another  jury, 
as  such  court  shall  think  reasonable ;  and  after  any  such  amend- 
ment the  trial  shall  proceed,  whenever  the  same  shall  be  proceeded 
with,  in  the  same  manner  in  all  respects,  and  with  the  same  con- 
sequences, both  with  respect  to  the  liability  of  witnesses  to  be 
indicted  for  perjury  and  otherwise,  as  if  no  such  variance  had  oc- 
curred ;  and  in  case  such  trial  shall  be  had  at  nisi  prius  the  order 
for  the  amendment  shall  be  endorsed  on  the  postea,  and  returned 
together  with  the  record,  and  thereupon  such  papers,  rolls,  or 
other  records  of  the  court  from  which  such  record  issued  as  it  may 
be  necessary  to  amend  shall  be  amended  accordingly  by  the  proper 
VOL.  III.  Y 
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officer,  and  in  all  other  cases  the  order  for  the  amendment  shall 
either  be  endorsed  on  the  indictment  or  shall  be  engrossed  on 
parchment,  and  filed,  together  with  the  indictment,  among  the 
records  of  the  court :  Provided  that  in  all  such  cases  where  the 
trial  shall  be  so  postponed  as  aforesaid  it  shall  be  lawful  for  such 
court  to  respite  the  recognizances  of  the  prosecutor  and  witnesses, 
and  of  the  defendant,  and  his  surety  or  sureties,  if  any,  accord- 
ingly, in  which  case  the  prosecutor  and  witnesses  shall  be  bound 
to  attend  to  prosecute  and  give  evidence  respectively,  and  the 
defendant  shall  be  bound  to  attend  to  be  tried,  at  the  time  and 
place  to  which  such  trial  shall  be  postponed,  without  entering  into 
any  fresh  recognizances  for  that  purpose,  in  such  and  the  same 
manner  as  if  they  were  originally  bound  by  their  recognizances  to 
appear  and  prosecute  or  give  evidence  at  the  time  and  place  to 
which  such  trial  shall  have  been  so  postponed:  Provided  also, 
that  where  any  such  trial  shall  be  to  be  had  before  another  jury 
the  Crown  and  the  defendant  shall  respectively  be  entitled  to  the 
same  challenges  as  they  were  respectively  entitled  to  before  the 
first  jury  was  sworn.' 

Sec.  2.  '  Every  verdict  and  judgment  which  shall  be  given  after 
the  making  of  any  amendment  under  the  provisions  of  this  Act 
shall  be  of  the  same  force  and  effect  in  all  respects  as  if  the  in- 
dictment had  originally  been  in  the  same  form  in  which  it  was 
after  such  amendment  was  made.' 

Sec.  3.  f  If  it  shall  become  necessary  at  any  time,  for  any  pur- 
pose whatsoever,  to  draw  up  a  formal  record  in  any  case  where 
any  amendment  shall  have  been  made  under  the  provisions  of  this 
Act,  such  record  shall  be  drawn  up  in  the  form  in  which  the 
indictment  was  after  such  amendment  was  made,  without  taking 
any  notice  of  the  fact  of  such  amendment  having  been  made.' 

By  sec.  30,  ( the  word  indictment  shall  be  understood  to  include 
"  information,"  "  inquisition,"  and  "  presentment,"  as  well  as  in- 
dictment, and  also  any  "  plea,"  "  replication,"  or  other  pleading, 
and  any  nisi  prius  record.' 

On  a  comparison  of  these  several  enactments,  it  will  be  seen 
that  the  9  Geo.  4,  c.  15,  empowered  any  judge  at  nisi  prius,  or 
any  court  of  oyer  and  terminer  and  general  gaol  delivery,  to 
amend  any  variance,  in  cases  of  misdemeanor  only,  between  any 
matter  in  writing  or  in  print  and  the  recital  or  setting  forth  thereof 
upon  the  record.  The  11  &  12  Viet.  c.  46,  s.  4,  empowered  any 
court  of  oyer  and  terminer  and  general  gaol  delivery  to  amend  any 
variance  in  any  offence  ivhatever  between  any  matter  in  writing  or 
in  print  and  the  recital  or  setting  forth  thereof  on  the  record. 
The  12  &  13  Viet.  c.  45,  s.  10,  gave  the  same  power  of  amendment 
to  every  court  of  general  or  quarter  sessions,  on  the  trial  of  any 
offence  within  its  jurisdiction,  as  was  given  by  the  11  &  12  Viet. 
c.  46,  to  courts  of  oyer  and  terminer  and  general  gaol  delivery. 
Lastly,  the  14  &  15  Viet.  c.  100,  empowers  every  court  on  the 
trial  of  any  felony  or  misdemeanor  to  amend  any  of  the  variances 
therein  included,  whether  there  be  any  writing  to  amend  by  or  not. 

In  considering  whether  a  variance  should  be  amended  under 
these  statutes  the  court  will  have  to  determine  the  following  ques- 
tions :  1st,  whether  the  variance  be  in  one  of  the  matters  included 
in  these  statutes ;  2ndly,  whether  it  be  c  not  material  to  the  merits 
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of  the  case ; '  and  lastly,  if  it  be  not  material  to  the  merits  of  the 
case  whether  the  defendant  may  be  prejudiced  by  the  amendment 
in  his  defence  on  such  merits.  (7?) 

Under  the  three  earlier  statutes  the  amendment  is  confined  to  As  to  the 

variances  between  matters  in  writing  or  in  print  and  the  state-  matters  in 

c  ,  i          •      ,1      •     •]•    ,  which  amend- 

ment of  them  in  the  indictment.  ments  may  be 

Under  the  14  &  15  Viet.  c.  100,  the  amendment  may  be  made  made. 
in  the  following  cases  :— 

1.  The  name  of  any  county,  riding,  division,  city,  borough, 
town  corporate,  parish,  township  or  place  mentioned  or  described 
in  the  indictment. 

2.  The  name  or  description  of  any  person  or  persons,  or  body 
politic  or  corporate,  stated  in  the  indictment  to  be  the  owner  or 
owners  of  any  property,  real  or  personal,  which  shall  form  the 
subject  of  any  offence  charged  therein. 

3.  The  name  or  description  of  any  person  or  persons,  body 
politic  or  corporate,  alleged  to  be  injured  or  damaged,  or  intended 
to  be  injured  or  damaged,  by  the  commission  of  the  offence  charged 
in  the  indictment. 

4.  The  Christian  name  or  surname,  or  both  the  Christian  name 
and  surname,  or  other  description  of  any  person  or  persons  named 
or  described  in  the  indictment. 

5.  The  name  or  description  of  any  matter  or  thing  whatsoever 
named  or  described  in  the  indictment. 

6.  The  ownership  of  any  property  named  or  described  in  the 
indictment. 

With  regard  to  the  f  merits  of  the  case/  these  terms,  as  ap-  Merits  of  the 
plied  to  all  criminal  cases,  obviously  mean  the  substantial  truth  case- 
and  justice  of  the  case  with  reference  to  the  guilt  or  innocence  of 
the  prisoner.  When  we  say  that  a  prisoner  has  been  acquitted 
upon  the  merits,  we  mean  that  the  jury  have  heard  and  considered 
all  the  evidence  adduced  with  reference  to  the  guilt  or  innocence 
of  the  prisoner  of  the  offence  charged,  and  have  acquitted  him  on 
the  ground  that  the  charge  was  not  proved.  It  would  be  a  per- 
version of  language  to  say  that  a  prisoner  had  been  acquitted  on 
the  merits,  when  he  was  acquitted  on  the  ground  of  some  trifling 
variance  or  technical  objection.  It  is  to  be  observed  also  that  a 
matter  may  well  constitute  some  part  of  the  merits  of  a  case,  and 
yet  a  variance  as  to  such  matter  may  not  be  material  to  the  merits 
of  the  case  within  the  meaning  of  this  Act.  Thus  on  a  trial  for 
stealing  an  animal,  the  proof  of  the  animal  as  described  constitutes 
a  part  of  the  merits  of  the  case,  and  yet  the  description  of  it  as  a 
ewe  instead  of  a  lamb  may  not  be  in  the  least  degree  material  to 
the  merits  of  the  case,  as  the  animal  may  be  of  such  an  age  that 
it  may  be  doubtful  whether  the  one  or  the  other  appellation  be 
more  correct,  (q) 

It  is  also  to  be  observed  that  the  amendment  may  be  made,  As  to  the 


(p)  The  last  Act  only  specifies  the  2nd 
and  3rd  particulars,  but  it  is  obvious 
that  any  court  would  take  them  into  its 
consideration  in  determining  whether  an 
amendment  ought  to  be  made  under  the 
previous  statutes. 

(q)  In  the  Pacific  Steam  Navigation 
Co.  v.  Lewis,  16  M.  &  W.  783,  Pollock, 


C.  B.,  said,  that  'not  material  to  the 
merits'  means  not  material  to  the  real 
question  between  the  parties  ;  Parke,  B., 
'By  the  term  "merits  of  the  case,"  1  under- 
stand the  substantial  merits  of  the  case-,' 
and  Rolfe,  B.,  '  The  words  "  not  material 
to  the  merits  "  mean  not  material  to  the 
real  merits  of  the  case.1 


Y  2 


324 

prejudice  to 
the  defendant. 


Of  Evidence. 


[BOOK  vi. 


The  power  of 
amendment 
ought  to  be 
liberally  ex- 
ercised. 


Variance  in 
name. 


Variance  in  a 
plea. 


unless  the  defendant  may  be  f  prejudiced  thereby  in  his  defence 
upon  such  merits?  A  prejudice  therefore  to  the  defence  is  not 
sufficient :  it  must  be  a  prejudice  to  the  defence  upon  the  merits. 
Indeed  wherever  any  variance  occurs,  an  amendment  may  be  said 
to  prejudice  the  defence ;  for  if  it  were  not  made,  the  prisoner 
would  be  acquitted.  The  prejudice,  therefore,  which  is  to  pre- 
vent an  amendment,  is  confined  to  a  prejudice  to  the  defence  upon 
the  merits,  which  clearly  means  a  substantial  and  not  a  formal  or 
technical  defence  to  the  charge. 

We  have  seen  that  in  two  cases  under  the  9  Geo.  4,  c.  15,  it 
was  held  that  amendments  in  criminal  cases  ought  to  be  sparingly 
made ;  (r)  but  it  must  be  remembered  that  those  cases  occurred 
at  a  time  when  the  power  of  amendment  may  be  considered  as 
having  been  on  its  trial,  and  the  legislature  had  not  then  spoken 
in  the  clear  language  in  favour  of  amendments,  either  in  civil  or 
criminal  cases,  which  it 'has  since  -used,  and  therefore  these  cases 
can  no  longer  be  considered  as  any  authority.  It  has  been  well 
laid  down  by  a  very  learned  judge,  that  a  statute  like  the  14  &  15 
Viet.  c.  100,  should  have  a  wide  construction,  and  should  not  be 
interpreted  in  favour  of  technical  strictness,  (s)  and  there  are 
very  strong  reasons  why  a  liberal  construction  should  be  made  on 
such  a  statute.  If  a  prisoner  is  acquitted  on  the  ground  of  a 
variance,  he  may  be  again  more  correctly  indicted ;  and  wherever 
this  course  is  adopted,  the  effect  of  an  acquittal  on  such  a  variance 
is  to  put  both  the  prosecutor  and  prisoner  to  additional  trouble 
and  expense.  And  in  cases  where  no  fresh  indictment  is  pre- 
ferred, the  result  is  that  the  costs  of  the  prosecution  are  thrown 
away,  and  an  offender,  possibly  a  very  notorious  one,  escapes  the 
punishment  he  deserves.  In  every  case  where  an  acquittal  takes 
place  in  consequence  of  a  variance,  the  court  may  order  a  fresh 
indictment  to  be  preferred,  and  the  prisoner  to  be  detained  in 
prison  or  admitted  to  bail  till  it  is  tried ;  and  it  may  be  well  for  the 
court,  where  a  variance  occurs,  to  consider  whether  the  prisoner 
might  not  fairly  be  presented  with  the  option  either  of  having  the 
amendment  made,  or  of  being  indicted  anew  in  a  better  form. 

In  one  case  it  has  been  distinctly  laid  down  that  a  variance  in 
a  name  ought  to  be  amended,  (£)  and  there  -is  a  good  reason  why 
this  should  always  be  done,  as  on  a  subsequent  trial  the  prisoner 
might  prove  that  the  person  was  as  well  known  by  the  one  name 
as  the  other,  (u)  and  so  escape  altogether. 

Where  a  variance  occurs  in  a  plea  to  an  indictment  for  the  non- 
repair of  a  highway,  an  amendment  should  always,  if  possible,  be 
made ;  for  if  the  verdict  be  against  the  defendants  on  such  a  plea, 
they  are  fixed  with  the  liability  to  repair,  though  in  truth  others 
were  really  liable,  (v) 


(r)  Ante,  p.  319. 

(s)  Per  Byles,  J.,  Reg.  v.  Welton,  9 
Cox,  C.  C.  297,  post,  p.  325.  In  St.  Losky 
v.  Green,  9  C.  B.  (N.  S.)  370,  Byles,  J., 
said,  '  Various  statutes  have  from  time  to 
time  for  more  than  500  years  teen  passed, 
from  the  14  Edw.  3,  c.  6,  downwards,  to 
facilitate  amendments,  but  the  strict  and 
almost  perverse  construction  which  the 
judges  put  upon  them  rendered  them 
nearly  abortive.  But  now  a  totally  dif- 


ferent principle  prevails;  every  amendment 
is  to  be  made  which  is  necessary  for  deter- 
mining the  real  question  in  controversy  6e- 
tween  the  parties.' 

(0  Per  Parke,  B.,  Keg.  v.  Frost,  Dears. 
C.  C.  474,  post,  p.  328. 

(w)  See  Eex  u.  Sheen,  2  C.  &  P.  634, 
ante,  vol.  2,  p.  57. 

(y)  See  Rex  v.  Rockfield,  MSS.  C.  S.G. 
ante,  vol.  1,  p.  517. 
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Where  an  indictment  described  a  statute  as  f  An  Act  of  Parlia-  Description 
ment  made  and  passed  in  the  seventh  and  eighth  years  of  the  reign  p  j.ctl 
of  her  present  Majesty?  it  was  held  that  the  court  had  power 
under  the  14  &  15  Viet.  c.  100,  s.  1,  to  amend  the  indictment  by 
striking  out  the  words  here  printed  in  italics,  (w)  So  where  the 
title  of  an  Act  of  Parliament  was  inaccurately  stated  in  an  indict- 
ment, but  a  petition  to  the  Insolvent  Court  was  alleged  to  have 
been  presented  on  a  day  after  the  passing  of  the  Act,  it  was  held, 
on  a  case  reserved,  that  the  reference  to  the  statute  might  be  re- 
jected, as  the  court  were  bound  to  take  notice  of  the  day  on  which 
the  statute  passed,  (x)  And  where  the  title  of  an  Act  of  Parlia- 
ment is  not  accurately  stated,  but  is  stated  with  so  much  clearness 
and  accuracy  as  to  enable  the  judges,  who  are  presumed  to  know 
the  titles  of  all  the  Acts  that  have  ever  passed,  to  know  the  Act 
referred  to,  and  to  leave  no  possible  doubt  upon  their  minds  upon 
the  matter,  a  very  strong  opinion  has  been  expressed  that,  not- 
withstanding the  decided  cases,  a  variation  so  small  and  insigni- 
ficant furnishes  no  ground  of  objection,  (y) 

An  indictment  alleged  that  the  prisoner  committed  perjury  on  In  stating  a 
the  trial  of  an  indictment  for  setting  fire  to  a  certain  barn ;  but  tnal  for  arson' 
the  record  was  of  an  indictment  for  setting  fire  to  a  certain  stack 
of  barley t  and  it  was  held  that  the  words  stack  of  corn  might  be 
inserted  instead  of  barn,  as  this  was  one  of  the  very  cases  for 
which  the  statute  was  passed,  (z) 

Where  goods  were  laid  as  the  property  of  M.  Archard,  who  was  Ownership  of 
a  carman,  and  the  clerk  of  the  London  Dock  Company  had  de-  g°ods- 
livered  the  goods  by  mistake  to  the  prisoner,  who  had  been  sent 
by  Archard  for  other  goods,  it  was  held  that  the  indictment  was 
properly  amended  by  inserting  the  London  Dock  Company  for 
M.  Archard.  («)     So  where  the  prisoner  was  charged  with  throw-  Name  of 
ing  Annie  Welton  into  the  water  with  intent  to  murder  her,  and  child- 
there  was  no  proof  of  the  name  of  the  child,  it  was  held  that  the 
indictment  might  be  amended  by  striking  out  Annie  Welton  and 
inserting  '  a  certain  female  child  whose  name  is  to  the  jurors  un- 
known,' by  Byles,  J.,  who  said,.  c  Here  the  amendment  cannot 
prejudice  the  prisoner  in  her  defence,  and  I  consider  the  variance 
not  material  to  the  merits   of  the  case.     A  statute  of  this  hind 
should  have  a  wide  construction,  and  I  shall  not  interpret  it  in 
favour  of  technical  strictness.'  (b) 

An  indictment  alleged  that  a  footway  led  from  a  turnpike-road  Description  of 
into  the  town  of  Gravesend,  but  the  highway  was  a  carriage-way  a  highway. 
from  the  turnpike-road  to  the  top  of  Orme  House  Hill,  and  from 
thence  to  Gravesend  it  was  a  footway,  and  the  nuisance  alleged 
was  between  the  top  of  Orme  House  Hill  and  Gravesend;  it 
was  held  that  the  indictment  might  be  amended  by  substituting 
a  description  of  a  footway  running  from  Orme  House  Hill  to 

(w)  Reg.  v.  Westley,  Bell,  C.  C.  193.  3  C.  &  K.  246. 

(z)  Reg.  v.  Westley,  supra.  (6)  Reg.  v.  Welton,  9  Cox,  C.  C.  297. 

(y)  Per  Pollock,  C.  B.,  Reg.  v.  West-  In  Pratt  v.  Hanbury,  14  Q.  B.  190,  the 

ley,  supra,  who  said  he  believed  this  to  plea  stated  that  certain  goods  were  stolen 

be  the  opinion  of  every  other  member  of  by  some  person  unknown,  and  it  was  held 

the  court.  that  the  plea  was  properly  amended  by 

(z)  Reg.  v.  Neville,  6  Cox,  C.  C.  69,  substituting  '  John  Press '  for  a  person 

Williams,  J.  unknown  according  to  the  evidence  on 

(a)  Reg.  v,  Vincent,  2  Den.  C.  C.  464,  the  trial. 


326 


Of  parties 
liable  to  repair 
a  highway. 


Of  Evidence. 


[BOOK  vi. 


In  bigamy. 


In  gaming. 


Amendment 
after  one  pri- 
soner has 
pleaded 
guilty. 


Not  to  change 
felony  into 
misdemeanor, 
or  vice  versa. 


Assaulting  a 
gamekeeper. 


Gravesend,  as  this  appeared  to  be  the  very  sort  of  case  for  which 
the  legislature  meant  to  provide,  (c) 

Where  an  indictment  for  the  non-repair  of  a  highway  charged 
the  inhabitants  of  the  whole  township  of  Dukinfield  with  the 
liability  to  repair,  and  it  was  objected  that  by  the  Staly bridge 
Improvement  Act,  9  Geo.  4,  c.  26,  the  inhabitants  of  that  por- 
tion of  the  township  which  lies  within  the  limits  of  the  town 
of  Stalybridge  were  exempted  from  liability  to  repair  highways 
within  the  parts  of  the  township  not  within  these  limits,  except 
as  to  a  certain  road,  not  the  subject  of  this  indictment ;  Keating,  J., 
whilst  expressing  a  doubt  as  to  his  power  to  amend,  decided  that 
the  indictment  should  be  taken  as  amended,  so  as  to  comprise  only 
the  inhabitants  of  the  parts  of  the  township  lying  beyond  the 
limits  of  the  town  of  Stalybridge.  (d) 

An  indictment  for  bigamy  alleged  that  the  prisoner  was  appre- 
hended in  the  county  of  Gloucester,  and  this  not  being  proved,  it 
was  held  that  it  might  be  amended  by  alleging  that  the  prisoner 
was  in  custody  in  that  county,  (e) 

In  a  civil  case  an  amendment  has  been  made  in  a  plea  by  sub- 
stituting that  a  promissory  note  was  given  for  money  lost  to 
J.  Lowten  and  others  at  a  certain  illegal  game,  to  wit,  the  game 
of  hazard,  instead  of  J.  Lowten  and  blind-hookey.  (/) 

One  count  charged  Winch  with  stealing  the  property  of  E.  Ro- 
binson and  others ;  another  count  charged  Chaplin  with  the  sub- 
stantive felony  of  receiving  the  aforesaid  goods.  Winch  pleaded 
guilty,  and  on  the  trial  of  Chaplin  the  felonious  receiving  was 
proved,  but  the  names  of  the  prosecutors  were  not  proved ;  and 
it  was  held  that  the  count  for  receiving  might  be  amended  by 
stating  the  goods  to  be  the  property  of  persons  unknown.  (g) 

An  amendment  will  not  be  made  where  the  effect  will  be  to 
change  the  offence  charged  to  another  offence.  On  an  indictment 
for  abusing  a  girl  above  the  age  of  ten  and  under  the  age  of 
twelve  years,  it  was  proved  that  the  girl  was  under  ten  years  of 
age,  and  it  was  held  that  the  indictment  could  not  be  amended,  (h) 
So  where  on  an  indictment  for  forging  an  undertaking  for  the 
payment  of  money,  the  instrument  turned  out  not  to  be  of  that 
character,  but,  if  it  were  a  forgery  at  all,  it  was  a  forgery  at 
common  law ;  it  was  held  that  there  was  no  power  to  amend  the 
indictment  by  striking  out  the  word  feloniously,  (2)  Wliere  a 
count  charged  the  prisoners  with  assaulting  a  gamekeeper  who 
attempted  to  apprehend  them  whilst  committing  an  offence  against 
the  9  Geo.  4,  c.  69,  s.  1,  and  it  turned  out  that  the  attempt  was  to 


(c)  Reg.  v.  Sturge,  3  E.  &  B.  734. 

(d)  Reg.  v.  Dukinfield,  4  B.  &  S.  158. 
There  was  a  conviction,  but  it  was  held 
wrong  on  the  facts  ;  but  in  the  argument 
it  was  taken  for  granted  that  the  variance 
might  be  amended. 

(e)  Reg.  v.  Smith,  1  F.  &  F.  36.     See 
ante,  vol.  1,  p.  274,  that  this  was  an  un- 
necessary amendment. 

(/)  Masters  v.  Barrets,  2  C.  &  K. 
715,  Wilde,  C.  J. 

(0)  Reg.  v.  Winch,  6  Cox,  G.  C.  523, 
Platt,  B.  The  first  coifnt  charged  Winch 
with  stealing  the  goods  of  Robinson  and 


others,  and  Chaplin  with  receiving  the 
said  goods  so  feloniously  stolen,  and  a 
difficulty  was  started  as  to  amending  the 
charge  against  Chaplin,  as  Winch  had 
admitted  the  goods  to  be  those  of  Robin- 
son and  others ;  but  this  difficulty  was 
avoided  by  amending  the  count  for  the 
substantive  felony. 

(A)  Reg.  v.  Shott,  3  C.  &  K.  206, 
Miiule,  J. 

(i)  Reg.  v.  Wright,  2  F.  &  F.  320, 
Hill,  J.  It  must  be  remembered  that  the 
challenges  and  the  swearing  of  the  jurors 
differ  in  felony  and  misdemeanor. 


CHAP.  ii.  §  in.]      What  Allegations  must  be  proved. 

take  tame  pheasants ;  Pollock,  C.  B.,  refused  to  allow  the  indict- 
ment to  be  amended  by  alleging  an  assault  in  resisting  their  ap- 
prehension whilst  the  prisoners  were  committing  an  indictable 
offence,  (j) 

An  amendment  ought  not  to  be  made  if  the  indictment  would 
thereby  be  liable  to  be  objected  to  on  demurrer,  though  it  would 
be  good  after  verdict ;  as  the  prisoner  would  be  deprived  of  his 
right  to  demur  to  it.  (A) 

An  indictment  alleged  that  the  prisoner  pretended  that  he  had 
served  a  certain  order  of  affiliation  on  J.  Bell ;  but  the  evidence 
was  that  the  prisoner  had  said  that  he  had  left  the  order  with  the 
landlady  at  the  Chesterfield  Arms,  where  Bell  lodged,  he  being 
out ;  and  it  was  held  that  there  was  a  variance ;  for  the  allegation 
in  the  indictment  meant  a  personal  service  of  the  order ;  and  that 
this  variance  was  not  amendable  under  the  14  &  15  Viet.  c.  100, 
s.  1,  as  it  was  not  a  variance  in  the  name  or  description  of  any 
matter  or  thing  named  or  described  in  the  indictment.  (Z)  But 
where  an  indictment  alleged  that  the  prisoners  pretended  that 
a  certain  vessel  called  the  Castenet  was  in  Penarth  Roads,  and 
the  evidence  failed  to  show  that  the  prisoners  pretended  that  the 
vessel  was  the  Gastenet,  it  was  held  that  the  indictment  might  be 
amended  by  striking  out  those  words,  (m) 

Where  an  indictment  alleged  that  the  prisoner  endeavoured  to 
conceal  the  birth  of  her  child  by  placing  it  in  and  among  a  heap  of 
carrots,  and  the  proof  was  that  the  body  was  placed  on  the  back  of 
the  heap,  so  that  the  middle  of  the  heap  by  its  height  hid  the  body ; 
it  was  held  that,  under  the  14  &  15  Viet.  c.  100,  s.  1,  there  was  no 
jurisdiction  to  amend  the  variance,  (n) 

Where  an  indictment  against  two  bankrupts  alleged  that  they 
embezzled  a  part  of  their  personal  estate  to  the  value  of  £10,  to 
wit,  certain  bank  notes  and  certain  moneys,  and  it  rather  seemed 
that  the  money  converted  was  foreign  money ;  it  was  held  that 
the  statement  under  the  videlicet  was  material,  as  the  indictment 
would  have  been  bad  without  a  description  of  the  property,  and 
that  f moneys'  meant  English  moneys;  and  the  court  refused  to 
amend  the  indictment.  (0) 

An  indictment  alleged  that  Saunders  stole  a  bushel  of  a  certain 
mixture  consisting  of  oats  and  peas,  and  that  Robinson  received 
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(f)  Keg.  v.  Garnham,  8  Cox,  C.  C. 
451.  See  this  case,  ante,  vol.  1,  p.  646. 

(A)  Reg.  v.  Lallement,  6  Cox,  C.  C.  204, 
Jervis,  C.  J.,  and  Alderson,  B.  In  this 
case  the  indictment  alleged  that  the  pri- 
soner shot  at  a  person  unknown  with 
intent  to  murder  him,  and  the  amendment 
proposed  was  to  insert  with  intent  to 
murder  in  the  words  of  the  1  Viet.  c.  85, 
s.  2,  but  the  court  thought  that  it  might 
be  a  question  whether  the  indictment 
would  not  then  be  demurrable  for  gene- 
rality ;  and  that  the  amendment  ought  to 
be  made  in  such  a  manner  as  that  the  in- 
dictment should  not  be  in  any  way  de- 

1)5  f*t  1 V^ 

(/)  Reg.  v.  Bailey,  MSS.  C.  S.  G.  S.  C. 
6  Cox,  C.  C.  29,  Greaves,  Q.C.,  after  con- 
sulting Platt,  B. 

(wi)  Reg.  v.  Baroisse,  5  Cox,  C.  C.  559, 


Wightman,  J.,  who  does  not  appear  to 
have  been  satisfied  that  the  amendment 
was  properly  made ;  as  he  left  the  case  to 
the  jury  on  another  count,  in  order  to 
relieve  the  case  from  any  difficulty  as  to 
the  amendment. 

(w)  Anonymous,  6  Cox,  C.  C.  391, 
Crompton,  J.,  who  gave  no  reason  for  the 
decision. 

(o)  Reg.  v.  Davison,  7  Cox,  C.  C.  158, 
Alderson,  B.,  and  Coleridge,  J.  Alderson, 
B.,  is  reported  to  have  said,  '  Neither  my 
learned  brother  nor  myself  think  that  the 
statute  allowing  amendments  applies  to 
such  a  case  as  this.'  But  the  marginal 
note  is  that  the  averment  was  'such  as 
the  court  in  its  discretion  would  decline 
to  amend.'  The  case  seems  to  be  one  in 
which  an  amendment  clearly  might  have 
been  made. 
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It  5s  in  the 
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By  what 
court. 


Generally  an 
amendment 
ought  to  be 
made  before 
the  prisoner's 
counsel  ad- 
dresses the 
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Bat  it  may  be 


the  goods  aforesaid  so  as  aforesaid  feloniously  stolen,  and  Saunders 
proved  that  he  stole  pure  oats  and  peas,  and  then  mixed  them,  and 
afterwards  sold  them  to  Robinson,  and  it  was  held  that  there  was 
a  variance,  as  the  one  prisoner  did  not  steal  a  mixture  and  the 
other  did  not  receive  a  mixture  which  had  been  stolen,  and  an 
amendment  was  refused.  (/>) 

An  indictment  for  night-poaching  described  the  land  as  in  the 
occupation  of  George  William  Frederick  Charles,  Duke  of  Cam- 
bridge, but  none  of  the  witnesses  was  able  to  prove  all  the  Chris- 
tian names  of  the  Duke  ;  one  witness,  however,  swore  that  George 
William  were  two  of  the  Christian  names  of  the  Duke,  but  he 
believed  the  Duke  had  some  other  Christian  names,  but  he  could 
not  say  what  they  were.  The  sessions  refused  to  amend  the  in- 
dictment by  striking  out  the  names  Frederick  Charles ;  and,  on  a 
case  reserved  on  the  question  whether  the  sessions  were  bound  to 
amend  the  indictment  by  striking  out  the  names  Frederick  Charles, 
it  was  held  that  they  were  not  bound  to  do  so,  as  it  was  in  their 
discretion  whether  they  would  amend  or  not.  That  the  sessions 
(  were  quite  right  not  to  make  an  amendment  in  the  manner  they 
were  asked  to  make  it ;  but  they  would  clearly  have  been  wrong 
if  they  had  been  applied  to  strike  out  the  Christian  names  alto- 
gether, and  leave  the  prosecutor  described  by  his  name  of  office 
as  the  Duke  of  Cambridge,  and  had  refused  to  do  so.'  (<q)  And 
that  as  no  amendment  was  made  the  prisoners  ought  to  have  been 
acquitted,  (r) 

The  amendment  must  be  made  by  the  court  before  which  the 
trial  takes  place ;  (s)  unless  the  record  has  been  removed  into  the 
Court  of  Queen's  Bench  and  the  trial  is  at  Nisi  Prius ;  and  in  that 
case  the  judge,  with  the  consent  of  counsel,  may  reserve  for  the 
court  above  the  question  whether  the  amendment  ought  to  have 
been  made,  with  leave  to  enter  a  verdict  for  the  Crown  if  the 
amendment  ought  to  have  been  made,  (t) 

On  an  indictment  against  the  prisoner  for  receiving  goods  know- 
ing them  to  have  been  obtained  from  J.  Pollard  by  false  pretences, 
after  the  prisoner's  counsel  had  addressed  the  jury,  and  contended 
that  there  was  no  evidence  that  the  prisoner  knew  them  to  have 
been  obtained  by  false  pretences  or  from  Pollard,  it  was  proposed 
to  strike  out  the  words  (  from  J.  Pollard  by  false  pretences ;'  Wil- 
liams, J.,  '  I  shall  lay  it  down  as  a  general  rule  that  I  will  not 
allow  an  indictment  to  be  amended  after  the  counsel  for  the  de- 
fence has  addressed  the  jury.  The  proper  course  is,  that  when 
the  counsel  for  the  prosecution  has  given  all  the  evidence  that 
he  means  to  give,  he  should,  if  he  wishes  for  an  amendment,  ask 
for  it  before  he  closes  his  case,  and  then  if  the  amendment  is  al- 
lowed, the  counsel  for  the  prisoner  addresses  the  jury  on  the  in- 
dictment so  amended.'  (u)  But  where  the  prisoners  were  charged 

00  Reg.  v.  Robinson,  4  F.  &  F.  43, 
Pollock,  C.  B.  The  marginal  note  states 
that,  * there  being  no  evidence  but  that 
of  the  thief,  the  judge  would  not  amend ; ' 
but  the  body  of  the  report  contains  no 
such  point.  Pollock,  C.  B.,  had  refused 
to  take  a  verdict  of  guilty,  as  there  was 
no  sufficient  corroboration  of  Saunders. 
This  case  must  not  be  taken  as  any 
authority  against  amending  the  descrip- 
tion of  stolen  property.  All  it  amounts 


to  is  that  the  judge  did  not  think  fit  to 
amend  on  the  uncorroborated  evidence 
of  the  thief. 

(7)  Per  Parke,  B. 

(r)  Reg.  v.  Frost,  Dears.  C.  C.  474. 

(s)  Reg.  v.  Harris,  Dears.  C.  C.  344. 
Reg.  v.  Frost,  Dears.  C.  C.  474. 

(0  Reg.  v.  Sturge,  3  E.  &  B.  734. 
And  see  Reg.  v.  Dukinfield,  4  B.  &  S. 
158,  ante,  p.  326. 

(w)  Reg.  v.  Rymes,  3  C.  &  K.  S26. 
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with  stealing  rabbits,  the  property  of  Edward  Critchley,  and  the  made  after 
rabbits  turned  out  to  be  the  property  of  John  Critchley  and  an-  *  Le  ad.dress  of 
other,  but  the  mistake  was  not  discovered  until  the  prisoner's 
counsel  had  addressed  the  jury  ;  it  was  held  that,  notwithstanding 
the  preceding  case,  the  indictment  ought  to  be  amended,  (v) 

In  one  case  it  was  said  that  '  any  amendment  that  is  to  be  made  When  the 
ought  to  be  made  before  the  case  is  allowed  to  go  to  the  jury,  it  amendment 
being  the  business  of  thejury  to  give  their  verdict  secundum  alle- 
gata  et  probata  ;  and  their  verdict  must  be  pronounced  upon  the 
indictment  as  amended  ;'(w)  but  it  was  said  in  the  same  case  that 

*  if  an  amendment  be  made  at  all,  it  should  be  made  before  the 
verdict.'  (x) 

Upon  full  consideration,  it  seems  that  the  verdict  is  the  dividing  It  must  be 
line.  Any  one  familiar  with  criminal  trials  must  have  met  with 
cases  where  variances  have  not  been  discovered  until  just  before 
the  verdict  is  given,  and  the  only  limit  to  the  time  for  amend- 
ment is  in  the  words  ( on  the  trial,'  and  the  trial  is  clearly 
continuing  until  the  verdict,  and  the  power  to  amend  is  given 

*  ivhenever  on  the  trial '  ( there  shall  appear  to  be  any  variance.' 

The  jury  convicted  D.  Larkin,  on  a  count  which  charged  him  An  amend- 
with  receiving  goods,  he  the  said  A.  Brooksbank  knowing  them  ment  cannot 
to  have  been  feloniously  stolen ;   and  on  an  objection  in  arrest  of  Verdict. 
judgment  that  the  scienter  was  badly  laid,  the  sessions  amended 
the  count  by  substituting  D.  Larkin  for  A.  Brooksbank ;  but  it 
was  held,  on  a  case  reserved,  that  the  indictment  was  bad  on  the 
face  of  it,  in  not  alleging  the  scienter,  and  there  was  clearly  no 
power  to  amend,  (y) 

Before  making  an  amendment  the  court  should  receive  all  the   All  the  evi- 

evidence  bearing  upon  the  point;  and  as  this  is  a  question  to  be  d.e,nce ?n b°th 

111  i    •  iir-i'  J.T       sides  should 

determined  by  the  court,  and  is  not  to  be  leit  to  the  jury,  the  be  received 

evidence  bearing  upon  it  which  may  be  in  the  possession  of  the  before  making 

•  "l*  11  i*  •  •  1  £     — * 

prisoner  may  be  interposed  when  the  point  arises  in  the  course  ot 
the  case  for  the  prosecution ;  and  this  is  much  the  best  course,  as 
the  court  is  thereby  enabled  to  dispose  of  the  point  at  once ;  indeed 
it  is  now  settled  that  in  all  cases,  whether  civil  or  criminal,  where 
a  question  is  to  be  decided  by  the  court,  the  proper  course  is 
for  the  judge  to  receive  all  the  evidence  on  both  sides  at  once,  and 
then  to  determine  the  question,  (z) 

Where  an  indictment  has  been  amended  on  the  trial,  the  indict- 
ment in  its  original  form,  before  it  was  amended,  cannot  be  con- 
sidered on  a  case  reserved,  (a) 

On  the  trial  of  indictments  for  offences  which  are  not  local  in      [soo] 
their  nature,  generally  speaking,  it  will  be  sufficient  to  show  that  Proof  of  place 

(y)  Reg.  v.  Fullarton,  6  Cox,  C.  C.  194,  per  Alderson,  B.,  Brashier  v.  Jackson,  6 

Monahan,  C.  J.,  and  Lefroy,  C.  J.,  and  M.  &  W.  549. 

a  similar  amendment  was  made  in  like  (y)  Reg.  v.  Larkin,  Dears.  C.  C.  365. 

manner  on  the  same  day,  Monahan,  C.  J.,  This  was  the  case  of  a  bad  count  and  not 

remarking   that  Reg.  v.  Rymes  was  no  one  of   variance,   and    not  within  this 

authority.  section  of  the  statutes  at  all  ;  but  quaere 

(M?)  Per  Parke,B.,  Reg.  v.  Frost,  Dears.  whether  it  might  not  have  been  amended 

C.  C.  474.  before  plea  under  sec.  25  of  the  statute. 

(#)  Per  Crompton,  J.,  ibid.     Ihadob-          (z)  Bartlett   v.  Smith,  11  M.  &   W. 

served  in  Campbell's  Acts,  p.  9,  that  '  the  483,  Major  Campbell's  case  there  cited  by 

amendment  must  be  made  in  the  course  Parke,  B.,  and  an  Anonymous  case,  ibid, 

of  the  trial,  and  certainly  before  the  jury  Boyle  v.  Wiseman,  11  Exch.  360.     Reg. 

give  their  verdict,  because  the  trial  is  to  v.  Hill,  2  Den.  C.  C.  254. 
proceed  and  the  jury  are  to  give  their          (a)  Reg.  v.  Pritchard,  L.  &  C.  34,  Reg.         , 

opinion  upon  the  amended  record.'    See  v.  Webster,  L.  &  C.  77. 
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Prosecutor 
need  not  prove 
affirmatively 
that  there  is 
such  a  place 
within  the 
county. 


Nor  is  it  any 
defence  on  not 
guilty  that 
there  is  no 
such  parish. 


Exceptions  as 
to  proof  of 
place  laid. 


the  offence  was  committed  in  some  place  within  the  county  or  other 
division ;  and  a  mistake  of  the  place  in  which  an  offence  is  laid 
will  not  be  material  upon  the  evidence  on  the  plea  of  not  guilty, 
if  the  fact  be  proved  at  some  other  place  in  the  same  county.  (b) 
Although  the  offence  must  be  proved  to  have  been  committed  in 
the  county  where  the  prisoner  is  tried,  yet,  after  such  proof,  the 
acts  of  the  prisoner  in  any  other  county,  tending  to  establish  the 
charge  against  him,  are  properly  admissible  in  evidence,  (c)  This 
has  been  determined  to  be  the  rule  in  cases  of  high  treason,  and 
must  equally  apply  to  cases  of  conspiracy  and  felony,  (e?)  Upon 
the  trial  of  an  indictment  for  a  transitory  felony  the  prosecutor 
need  not  prove  affirmatively  that  there  is  such  a  parish  as  that 
laid  in  the  indictment.  An  indictment  for  highway  robbery  laid 
the  offence  in  the  parish  of  St.  Thomas,  Pensford,  in  the  county 
of  Somerset,  and  it  was  objected  by  the  counsel  for  the  prisoner 
that  there  was  no  proof  that  there  was  any  such  parish  in  the 
county,  all  the  witnesses  swearing  to  the  parish  of  Pensford,  and 
not  St.  Thomas,  Pensford ;  Littledale,  J.,  said  the  objection  was 
not  valid,  and  that  he  once  reserved  a  case  from  the  Oxford  Circuit 
on  that  ground,  and  a  great  majority  of  the  judges  held  that  it  was 
not  necessary  to  prove  affirmatively,  in  the  case  for  the  prosecu- 
tion, that  such  a  parish  as  that  laid  in  the  indictment  exists  within 
the  county,  and  they  expressed  a  doubt  how  they  should  hold, 
even  where  it  was  proved  negatively  for  the  prisoner  that  there 
was  no  such  parish,  (e) 

And  it  is  no  objection  in  the  case  of  a  transitory  felony  on  the 
plea  of  not  guilty  that  there  is  no  such  place  in  the  county  as  that 
in  which  the  offence  is  stated  to  have  been  committed.  An  indict- 
ment stated  that  the  prisoner  at  the  parish  of  Normanton  in  the 
Woulds,  in  the  county  of  N.,  maliciously  set  fire  to  a  stack  of 
beans ;  on  not  guilty  pleaded  it  appeared  that  there  was  no  such 
parish,  and  two  points  were  saved  for  the  consideration  of  the 
judges ;  one,  whether  the  offence  was  local ;  the  other,  whether 
there  being  no  such  parish  was  an  objection  on  not  guilty ;  and 
the  judges  were  unanimous  that  the  offence  had  nothing  of  locality 
in  it,  and  that  there  being  no  such  place  in  the  county  could  only 
be  taken  advantage  of  on  a  plea  of  abatement,  (f)  So  where  an 
indictment  for  larceny  laid  the  stealing  '  at  the  parish  of  Hales 
Owen  in  the  county  of  Worcester,'  and  it  appeared  that  that 
parish  was  situate  partly  in  Worcestershire  and  partly  in  Shrop- 
shire, it  was  held  sufficient,  (g) 

But  since  the  14  &  15  Viet.  c.  100,  s.  23,  it  is  not  necessary  to 
state  any  venue  in  the  body  of  an  indictment,  unless  a  local  de- 
scription be  required.  (Ji) 

To  the  above  rule,  as  to  the  parish  and  place  being  immaterial, 
there  are  some  exceptions ;  as,  if  the  statute  upon  which  the  in- 
dictment is  framed  give  the  penalty  to  the  poor  of  the  parish  in 
which  the  offence  was  committed,  the  offence  must  be  proved  to 
have  been  committed  in  the  parish  laid  in  the  indictment,  (i) 


(6)  2  Hawk.  P.  C.  c.  25,  s.  84. 

(c)  1  Phill.  Ev.  206,  6th  ed. 

(d)  Ibid. 

(e)  Hex  v.  Bowling,  R.  &  M.  N.  P.  R. 
433. 

(/)  Rex  v.  Woodward,  MS.  Bayley,  J. 
3  Burn  J.  D.  &  Wms.  384.  S.  C.  R.  & 


M.  C.  C.  R.  323,  ante,  vol.  2,  p.  1 054. 

(#)  Rex  v.  Perkins,  4  C.  &  P.  363, 
Park,  J.  A.  J.- 

(h)  See  the  section,  ante,  vol.  2,  p.  323. 

(»)  Archb.  Cr.  PI.  43.  See  Rex  v. 
Glossop,  4  B.  &  A.  616. 
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But  if  the  offence  be  in  its  nature  local,  and  there  be  no  such  Where  the 
place  as  that  laid  in  the  indictment,  the  prisoner  must  be  acquitted  offence  is  local 
of  such  local  offence  ;  if,  however,  the  indictment  contain  a  charge  must^proved 
of  a  transitory  offence,  as  larceny,  the  prisoner  may  be  convicted  as  laid  in  the 
of  such  transitory  offence,  although  he  is  acquitted  of  the  local  indictment. 
offence.  The  indictment  stated  that  the  prisoners,  '  late  of  the  ^8< 
parish  of  St.  Peter  the  Great  in  the  county  of  W.,'  on,  &c.,  *  at 
the  parish  aforesaid,  in  the  county  aforesaid,  the  warehouse  of  H. 
Webb  there  situate,'  feloniously  did  break  and  enter  and  stole 
certain  goods  therein,  and  it  appeared  that  the  parish  of  St.  Peter 
the  Great  was  partly  in  the  county  of  W.,  and  partly  in  the 
county  of  the  city  of  W.,  but  that  the  warehouse  was  in  that  part 
of  the  parish  which  was  in  the  county  of  W.  ;  and  Patteson,  J., 
held  that  this  was  a  local  description  of  the  place  where  the  ware- 
house was  situate,  and  that  the  indictment  was  not  supported  as  to 
the  breaking  and  entering  the  warehouse,  but  that  the  prisoners 
might  be  convicted  of  the  simple  larceny,  (j)  So  the  offence  of 
stealing  in  the  dwelling-house  to  the  value  of  five  pounds  is  local, 
and,  therefore,  if  the  house  be  stated  to  be  situate  in  a  parish  and 
county,  it  must  be  proved  that  the  whole  of  such  parish  is  in  such 
county,  and  if  it  be  not  so  proved  the  prisoner  cannot  be  convicted 
of  stealing  in  the  dwelling-house  to  the  value  of  five  pounds,  but 
he  may  be  of  the  simple  larceny.  The  indictment  charged  that 
the  prisoner,  (  late  of  the  parish  of  St.  Catherine,  in  the  county  of 
Gloucester,'  stole  divers  articles  to  the  value  of  five  pounds  in  the 
dwelling-house  of  M.  D.  G.  Muirhead,  (  there  situate,'  and  it  was 
proved  that  the  parish  of  St.  Catherine  was  partly  in  the  county 
of  Gloucester  and  partly  in  the  county  of  the  city  of  Gloucester, 
but  that  the  house  was  situate  in  that  part  which  was  in  the  county 
of  Gloucester  ;  and  Cress  well,  J.,  on  the  authority  of  the  pre- 
ceding case,  held  that  the  prisoner  could  not  be  convicted  of 
stealing  in  the  dwelling-house,  but  that  he  might  be  convicted  of 
simple  larceny,  (k) 

So  on  an  indictment  against  a  parish  for  not  repairing  a  high- 
way, the  part  of  the  road  out  of  repair  must  be  proved  to  be  within 
the  parish.  (/)  So  it  has  been  held  that  where  an  injury  is  partly 
local  and  partly  transitory,  and  a  precise  local  description  is  given, 
a  variance  in  proof  of  the  place  is  fatal  to  the  whole,  for  the  whole 
being  one  entire  fact,  the  local  description  becomes  descriptive  of 
the  transitory  injury,  (m) 

Proof  that  the  place  is  usually  and  commonly  known  by  the  Evidence  that 


Reg.  v.  Brookes,  Worcester  Spr.  and  carrying  away  is  not  local;  but  then 

Ass.  1842,  MS.  C.  S.  G.  S.  C.  C.  &  M.  all  is  put  together  as  one  entire  fact  under 

543.  one   description,  and  you  cannot  divide 

(£)  Reg.  v.  Jackson,  Gloucester  Spr.  them.     So  if  there  be  an  indictment  for 

Ass.  1842,  MS.  C.S.G.,  ante,  vol.  2,  p.  49.  acting  a  play  and  speaking  obscene  words 

(/)  Ante,  vol.  1,  p.  511.  in  such  a  parish,  in  a  play-house  in  Lin- 

(wj)  1  Stark.   Ev.  466,   citing   Rex  v.  coin's  Inn  Fields  :   if  there  be  no  play- 

Cranage,  1  Salk.  385.      In  this  case  the  house  in  Lincoln's  Inn  Fields  the  defend- 

indictment  stated  that  the  defendant  with  ant  must  be  acquitted  ;  for  though  the 

others  riotously   assembled,   et  quoddam  words  are  not  local,  yet  they  are  made  so. 

cubiculum  cujusdam  S.S.,  in  domo  man-  One  may  make  a  trespass  local  that  is  not 

sionali  cujusdam  David  James  fregit  et  so.      If  the  speaking  had    been  alleged 

intravit,   and   thirty  yards  of  stuff  took  in  Lincoln's  Inn  Fields,  then  it  had  been 

and  carried  away  ;  it  appeared  to  be  the  laid  as  venue  ;  but  here  it  is  otherwise,  for 

house  of  David  Jameson;  and   Parker,  here  it  is  alleged  as  a  description  where 

C.  J.,  held  that  this  did  not  maintain  the  the  play-house  stood.     Per  Parker,  C.  J., 

indictment,  for  part  is  local  and  part  not  ibid. 
local  ;  the  cubiculum  is  local,  the  taking 
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the  name  is       description  used  is   sufficient.  (11)     And  where  premises  are  de- 

usually  known  scribed  to  be  situate  in  a  particular  parish,  it  is  sufficient  to  prove 
C[802]  tnat  tne  parish  is  usually  known  by  the  name  of  description,  (o) 
And  although  there  be  two  parishes  of  the  general  name,  the 
general  description  will  be  sufficient.  (/?)  And  where  an  indictment 
stated  that  the  prisoner  committed  a  burglary  6  at  the  parish  of 
Woolwich,'  and  the  prosecutor  stated  that  the  correct  name  of  the 
parish  was  '  St.  Mary,  Woolwich,'  but  the  parish  is  called  '  the 
parish  of  Woolwich'  hi  the  Central  Criminal  Court  Act,  4  &  5 
Will.  4,  c.  36,  s.  2 ;  it  was  held  that  this  was  sufficient,  as  the 
statute  showed  that  this  parish  is  known  by  the  name  of  s  the 
parish  of  Woolwich.'  (q) 

Where  it  is  doubtful  whether  the  allegation  be  merely  formal,  or 
whether  it  be  descriptive,  the  allegation  will  be  referred  to  venue, 
rather  than  to  description,  even  though  the  action  be  of  a  local 
nature,  and  the  existence  of  such  a  parish  will  be  immaterial,  (r) 
An  allegation  that  A.  B.  was  constable  of  the  parish  of  St.  Paul, 
Covent  Garden,  is  not  satisfied  by  evidence  that  he  was  presented 
as  a  fit  person  to  serve  as  constable  for  that  parish,  but  sworn  in 
for  Westminster  generally,  (s) 

Amendment.  But  now,  wherever  any  variance  occurs  between  any  local  de- 
scription and  the  evidence,  the  court  may  amend  the  record  under 
the  14  &  15  Viet.  c.  100,  s.  1.  (t) 

Proof  of  time.  In  criminal  prosecutions  from  the  highest  offence  to  the  lowest, 
it  is  unnecessary  to  prove  the  time  of  committing  the  offence  pre- 
cisely as  laid,  unless  that  particular  time  is  material ;  and  the  facts 
may  be  proved  to  have  occurred  on  any  day  previous  to  the  finding 
of  the  bill  by  the  grand  jury,  (u)  In  high  treason,  evidence  may 
be  given  of  an  overt  act,  either  before  or  after  the  day  specified  in 
the  indictment ;  the  particular  day  is  not  material  in  point  of  proof, 
and  is  merely  matter  of  form,  (v)  And  where  an  indictment  for 
a  misdemeanor  contained  several  counts,  stating  several  misde- 
meanors of  the  same  kind,  and  alleging  the  same  day  in  each  count 
as  the  day  on  which  they  were  committed,  the  prosecutor  was  al- 
lowed to  give  evidence  of  such  misdemeanors  on  different  days,  (w) 
And  now,  by  the  14  &  15  Viet.  c.  100,  s.  24,  no  indictment  is 
insufficient  '  for  omitting  to  state  the  time  at  which  the  offence  was 
committed  in  any  case  where  time  is  not  of  the  essence  of  the 
offence,  nor  for  stating  the  time  imperfectly,'  (#)  and  therefore  it 


(n)  1  Stark.  Ev.  468. 

(o)  1  Stark.  Ev.  468,  citing  Kirtland 
v.  Pounsett,  1  Taunt.  570.  Goodtitle  v. 
Walter,  4  Taunt.  671.  Per  Mansfield, 
C.  J.,  in  Vowles  v.  Miller,  3  Taunt.  140. 

(/>)  1  Stark.  Ev.  469,  citing  Doe  d. 
James  v.  Harris,  5  M.  &  S.  326.  Taylor 
v.  Willans,  3  Bing.  R.  449,  as  where 
lands  are  described  as  situate  in  West- 
bury,  there  being  both  Westbury-on-Trym 
and  Westbury-on-Severn  in  the  same 
county.  So  where  an  indictment  stated 
that  a  highway  alleged  to  be  out  of  re- 
pair led  to  the  parish  of  Langwm,  in  the 
county  of  Monmouth,  and  it  appeared  that 
there  were  two  parishes  in  the  county, 
Langwm  Isha  and  Langwm  Ucha,  and 
that  the  highway  led  to  the  former;  Bo- 


sanquet,  J.,  held  the  description  sufficient. 
Rex  v.  Lantrissent,  Monmouth  Sum.  Ass. 
1832.  MSS.  C.  S.  G. 

(?)  Reg.  v.  St.  John,  9  C.  &  P.  40, 
Parke,  B.,  and  Bosanquet,  J. 

(r)  1  Stark.  Ev.  465,  citing  Jefferies  v. 
Buncombe,  11  East.  R.  226. 

(s)  Goodes  v.  Wheatley,  1  Campb.  R. 
231,  as  stated  in  1  Stark.  Ev.  470. 

(0  Ante,  p.  321. 

(u)  1  Phill.  Ev.  514. 

(v)  Ibid. 

(M>)  Rex  v.  Levy,  2  Stark.  R,  458. 
Abbott,  C.  J. 

(#)  Nor  for  stating  the  offence  to  have 
been  committed  on  a  day  subsequent  to 
the  finding  of  the  indictment,  or  on  an 
impossible  day,  or  on  a  day  that  never 
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seems  clear  that  the  particular  time  need  only  be  proved  where 
time  is  of  the  essence  of  the  offence,  (y) 

It  is  immaterial,  in  general,  whether  the  value  ascribed  to  pro-  Proof  of  value, 
perty  in  the  indictment  be  proved  or  not.  Where  value  is  essen- 
tial to  constitute  an  offence,  as  where  a  bankrupt  was  indicted  for 
concealing  property  to  the  amount  of  20/.,  and  the  value  was 
ascribed  to  many  articles  collectively,  the  offence  must  be  made 
out  as  to  every  one  of  those  articles ;  the  grand  jury  having  as- 
cribed that  value  to  those  articles  collectively,  (z)  And  now,  by 
the  14  &  15  Viet.  c.  100,  s.  24,  no  indictment  is  insufficient  f  for 
want  of  the  statement  of  the  value  or  price  of  any  matter  or  thing, 
or  the  amount  of  damage,  injury,  or  spoil,  in  any  case  where  the 
value,  or  price,  or  the  amount  of  damage,  injury,  or  spoil  is  not  of 
the  essence  of  the  offence ; '  (a)  and,  therefore,  it  seems  clear  that 
the  value,  price,  or  amount  need  only  be  proved  where  it  is  of  the 
essence  of  the  offence. 

It  has  been  considered  a  rule,  that  the  want  of  a  videlicet  will  [soa] 
in  some  cases  make  an  averment  material  that  would  not  other-  Vldellcet- 
wise  be  so ;  as,  if  a  thing  which  is  not  material  is  positively 
averred  without  a  videlicet,  though  it  was  not  necessary  to  be  so, 
yet  it  is  thereby  made  material,  and  must  be  proved ;  and  that, 
therefore,  where  a  party  does  not  mean  to  be  concluded  by  a  pre- 
cise sum,  or  day  stated,  he  ought  to  plead  it  under  a  videlicet,  for 
if  he  do  not  he  will  be  bound  to  prove  the  exact  sum  or  day 
laid,  it  being  a  settled  distinction  that  where  any  thing  which  is 
not  material  is  laid  under  a  videlicet,  the  party  is  not  concluded 
by  it,  but  he  is  where  there  is  no  videlicet.  (Z»)  But  it  is  by  no 
means  generally  true  that  the  omission  of  a  videlicet  will  make  it 
necessary  to  prove  the  particular  sum  or  day,  &c.,  strictly,  as 
laid,  (c)  for  the  want  of  a  videlicet  will  never  do  harm  where,  from 
the  nature  of  the  case,  the  precise  sum,  date,  magnitude,  or  extent 
is  immaterial,  (d) 

Although  the  question,  whether  a  writing  or  other  matter  be  Identity, 
the  same  as  has  been  previously  in  the  possession  of  a  party,  is  a 
question  of  fact,  yet  it  often  happens  that  the  court  has  to  decide 
whether  the  evidence  be  sufficient  to  be  left  to  the  jury.  Where 
in  an  action  for  a  libel  contained  in  a  pamphlet,  a  witness  proved 
that  the  defendant  had  given  her  a  pamphlet,  and,  on  a  copy  being 
put  in  her  hand,  she  said,  (  This  is  my  handwriting.  I  believe 
this  to  be  the  pamphlet ;  it  was  like  it  and  in  this  form.  I  read 
different  portions  of  it,  and  lent  it  to  several  persons  ;  it  was  re- 
turned to  me,  and  I  then  wrote  this  upon  it.  The  defendant  has 
given  me  different  tracts  at  different  times.  I  cannot  swear  that 
this  is  the  same  pamphlet  he  gave  me.  It  is  an  exact  copy,  if  it  is 


happened.     See  the  section,  ante,  vol.  2, 
p.  326. 

(y)  And  a  case  might  occur  where 
time  was  of  the  essence  of  the  offence,  and 
yet  it  might  not  be  essential  to  prove  the 
precise  time  ;  as,  for  instance,  if  a  statute 
made  the  doing  of  an  act  in  certain 
months  of  the  year  an  offence,  it  would 
suffice  to  prove  that  the  act  was  done  be- 
tween such  a  day  and  such  another  day 
in  those  months,  though  the  particular 
day  could  not  be  proved.  See  Rex  v. 


Chandler,  1  Ld.  Raym.  581,  and  Reg.  v. 
Simpson,  10  Mod.  R.  248,  in  note  (r), 
ante,  p.  103. 

(z)  Rex  v.  Forsyth,  Russ.  &  Ry. 
C.  C.  R.  274. 

(a)  See  the  section,  ante,  vol.  2,  p.  326. 

(6)  2  Saund.  291  c.  in  note  (1)  to 
Dakin's  case. 

(c)  1  Phill.  Ev.  213  (n),  7th  ed. 

(d)  Ibid.     1  Stark.  Ev.  454.     Rex  v. 
Gillham,  6  T.  R.  265. 
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not  the  same.  It  is  the  one  I  wrote  upon.  I  cannot  say  I  got  back 
the  same  copy  I  lent.  I  only  say  it  is  exactly  like  it.  If  that  is 
not  the  copy  the  defendant  gave  me,  I  do  not  know  what  has 
become  of  it ; '  it  was  held  that  there  was  some  evidence  to  go  to 
the  jury  that  the  copy  was  the  same  as  the  defendant  had  given  to 
the  witness,  (e) 

Identity  of  A  question  frequently  arises  in  cases  where  the  prisoner  pleads 

offences.  th&t  he  has  been  previously  acquitted,  whether  the  acquittal  has 

been  of  the  same  offence  for  which  he  is  indicted.  Thus  where  the 
prisoners,  having  been  acquitted  of  a  rape  on  Mary  Lee,  pleaded 
that  acquittal  to  another  indictment  for  a  rape  on  Mary  Lee  at  the 
same  time  and  place  as  was  alleged  in  the  other  indictment,  and 
issue  was  taken  on  the  identity  of  the  rapes  charged  in  the  two 
indictments,  the  prisoners'  counsel  only  put  in  the  record  of  the 
previous  acquittal,  and  the  commitment  of  the  magistrates  for  a 
rape  on  Mary  Lee ;  and  Bolland,  B.,  told  the  jury  that  it  did  not 
appear  to  him  that  there  was  any  evidence  of  the  identity  of  the 
rapes  charged  in  the  two  indictments,  (f) 

(e)  Fryer  v.  Gathercole,  4  Exch.  R.  262.  (/)  Rex  v.  Parry,  7  C.  &  P.  836,  S.  C. 

Alderson,  B.,  said,  '  If  I  give  a  shilling  to  Rex  v.  Lea,  2  M  C.  C.  R.  9.     The  jury, 

a  person  to  take  up  stairs  and  to  put  away,  however,  found  a  verdict  for  the  prisoners, 

and  he  hands  me  one  back  as  the  same,  it  and  it  was  held  that  this  verdict  could  not 

would  be  a  question  for  the  jury  to  say  be  disturbed.     Bolland,  B.,  was  strongly 

whether  it  is  the   same,   and    there    is  of  opinion  that  the  commitment  was  not 

nothing  unreasonable  if  they  find  that  it  admissible.    In  Reg.  v.  Martin,  8  A.  &  E. 

is.'     Alderson,  B.,  also  said,  '  Suppose  I  481,  Lord  Denman,  C.  J.,  asked,  '  Have 

pass  my  hand  across  my  eyes  for  an  in-  you  any  authority  for  saying  that  identity 

slant,  so  as  to  lose  sight  of  the  coin  for  a  is  shown  prima  facie  by  collation  of  the 

moment,  cannot  I  prove  the   identity?'  indictments  ?     A  defendant    may   have 

Pollock,  C.  B.,  treated   the   questioa  as  stolen  the  goods  of  the  same  party  twenty 

one  of  degree.     The  evidence  would  be  times  ;'  and  on  Rex  v.  Parry  being  cited, 

weaker  or  stronger  in  proportion  as  the  Lord  Denman,  C.  J.,  said,  '  The  point  as 

numbers  of  the  work  were  more  or  less,  to  the  sufficiency  of  the  proof  was  not  de- 

and  the  probability  of  the  copy  being  the  cided  by  the  fourteen  judges.'     But  there 

same  would  be  greater  or  less  according  is  no  doubt  that  there  was  no  evidence 

as  there  had  been  more  or  less  lendings  whatever  of  identity  in  that  case, 
of  it. 
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CHAPTER  THE  THIRD. 


OF  WRITTEN  EVIDENCE. 


Of  the  Proof  and  Effect  of. — 1.  Public  Documents. — 2.  Private 

Documents. 

1  ST.  Or  the  proof  and  effect  of  public  documents.  Acts  of  Parlia- 
ment are  either  public  or  private.  The  printed  statute  book  is 
evidence  of  a  public  statute,  not  as  an  authentic  copy  of  the  record 
itself,  but  as  hints  of  that  which  is  supposed  to  be  lodged  in  every 
man's  mind  already,  (a)  A  private  Act  of  Parliament  was  usually 
proved  formerly  by  a  copy  examined  with  the  Parliament  roll.  (£) 
But  now,  by  the  8  &  9  Viet.  c.  113,  s.  3,  '  all  copies  of  private, 
or  local  and  personal  Acts  of  Parliament  not  public  Acts,  if  pur- 
porting to  be  printed  by  the  Queen's  printers,  shall  be  admitted 
in  evidence  thereof  by  all  courts,  judges,  justices  and  others, 
without  any  proof  being  given  that  such  copies  were  so  printed.' 

By  the  13  &  14  Viet.  c.  21,  s.  7,  'Every  Act  made  after 
(A.D.  1850)  shall  be  deemed  and  taken  to  be  a  public  Act,  and 
shall  be  judicially  taken  notice  of  as  such,  unless  the  contrary  be 
expressly  provided  and  declared  by  such  Act.'  A  private  Act 
may  contain  clauses  of  a  public  nature,  and  then  the  Act,  as  far  as 
those  are  concerned,  is  to  be  regarded  as  a  public  Act.  Thus  a 
clause  relating  to  a  public  highway,  occurring  in  a  private  En- 
closure Act,  has  been  holden  provable  in  the  same  way  as  a  public 
Act.  (c)  In  some  Acts  of  Parliament  not  relating  to  the  kingdom 
at  large,  a  special  clause  is  often  inserted  declaring  them  to  be 
public  Acts,  and  that  they  shall  be  taken  notice  of  as  such,  without 
being  specially  pleaded ;  in  which  case  they  are  to  be  proved  in 
the  same  manner  as  public  Acts ;  it  is  not  necessary  to  prove  them 
by  an  examined  copy,  or  to  show  that  the  printed  copy  was  printed 
by  the  Queen's  printer,  (d)  The  clause  referred  to  was  intended 
for  the  facility  of  proof ;  it  will  not  give  the  Act  the  effect  of  a 
public  Act  for  other  purposes,  as  with  regard  to  the  recital  of  facts 
contained  in  it.  (e)  A  clause  was  often  formerly  inserted  in 
private  Acts,  providing  that  they  shall  be  printed  by  the  King's 
printer,  and  that  a  copy  so  printed  shall  be  admitted  as  evidence  of 


[804:1 

Public  docu- 
ments. 


Statutes. 

Copies  of  pri- 
vate Acts 
printed  by  the 
Queen's 
printer. 

All  acts  to 
be  deemed 
public  Acts. 


(a)  Gilb.  Ev.  10.     2  Phill.  Ev.  127,  1 
Stark.  Ev.  274. 

(6)  Bull.  N.  P.  225. 

(c)  Rex  v.  Utterby,  2  Phill.  Ev.  128, 
per  Holroyd,  J.     And  see  Hob.  227. 

(d)  2  Phill.  Ev.  128,  citing  Beaumont 


v.  Mountain,  10  Bingh.R  404.  4  M.  &  Sc. 
177.  Woodward  v.  Cotton,  1  C.  M.  &  R. 
44.  4  Tyrw.  689.  1  Stark.  Ev.  275. 

(e)  2   Phill.  Ev.  129,  citing  Brett  v. 
Beales,  M.  &  M.  421. 
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Preamble 
proof  of  facts 
recited. 


Journals  of 
the  Houses  of 
Parliament. 


Gazette. 


Proclamation. 


Articles  of 
war. 


the  Act.  In  such  cases,  a  copy,  purporting  to  be  printed  by  the 
King's  printer,  will  be  admissible  in  evidence :  it  is  not  necessary 
to  prove  that  the  Act  was  purchased  at  the  King's  printer.  (/;  By 
the  41  Geo.  3,  c.  90,  s.  9,  copies  of  the  statutes  of  Great  Britain 
and  Ireland  prior  to  the  union,  printed  by  the  printer  duly  au- 
thorized, shall  be  received  as  conclusive  evidence  of  the  several 
statutes  in  the  courts  of  either  kingdom. 

The  preamble  of  an  Act  of  Parliament,  reciting  that  certain  out- 
rages had  been  committed  in  particular  parts  of  the  kingdom,  was 
adjudged  by  the  Court  of  King's  Bench  to  be  admissible  in  evidence, 
for  the  purpose  of  proving  an  introductory  averment  in  an  infor- 
mation for  a  libel,  that  outrages  of  that  description  had  existed,  (g) 

The  journals  of  the  House  of  Lords  or  of  the  House  of  Com- 
mons are  evidence  in  criminal  cases  as  well  as  in  civil,  and  may 
be  proved  by  examined  copies  ;  but  the  printed  journals  were  not 
formerly  evidence.  (Ji)  But  now,  by  the  8  &  9  Viet.  c.  113,  s.  3, 
f  all  copies  of  the  journals  of  either  House  of  Parliament,  and  of 
royal  proclamations,  purporting  to  be  printed  by  the  printers  to 
the  Crown,  or  by  the  printers  to  either  House  of  Parliament,  or  by 
any  or  either  of  them,  shall  be  admitted  as  evidence  thereof  by  all 
courts,  judges,  justices,  and  others,  without  any  proof  being  given 
that  such  copies  were  so  printed.'  An  unstamped  copy  of  the 
minutes  of  the  reversal  of  a  judgment  in  the  House  of  Lords, 
without  more  of  the  proceedings,  is  evidence  of  the  reversal.  ({) 

The  public  Acts  of  Government,  and  Acts  by  the  King  in  his 
political  capacity,  are  commonly  announced  in  the  Gazette,  pub- 
lished by  the  authority  of  the  Crown ;  and  of  such  Acts  announced 
to  the  public  in  the  Gazette,  the  Gazette  is  admitted  in  courts  of 
justice  to  be  good  evidence,  (j)  A  proclamation  for  reprisals, 
published  in  the  Gazette,  is  evidence  of  an  existing  war.  (£)  Pro- 
clamations for  a  public  peace,  or  for  the  performance  of  a  quaran- 
tine, and  any  acts  done  by  or  to  the  King  in  his  regal  character, 
may  be  proved  in  this  manner,  or  by  printed  copies  under  the 
8  &  9  Viet.  c.  113,  s.  3;  (/)  and  upon  the  same  principle,  articles 
of  war,  purporting  to  be  printed  by  the  King's  printer,  are  allowed 
to  be  evidence  of  such  articles,  (m)  A  gazette,  in  which  it  was 
stated  that  certain  addresses  had  been  presented  to  the  King,  has 
been  adjudged  to  be  proper  evidence  to  prove  an  averment  of 
that  fact  in  an  information  for  a  libel ;  (n)  for  they  are  addresses, 
said  Lord  Kenyon,  C.  J.,  of  different  bodies  of  the  King's  sub- 
jects, received  by  the  King  in  his  public  capacity,  and  they  thus 


(/)  2  Phill.  Ev.  129,  Lincoln  Sum. 
Ass.  1832,  by  Park,  J.  A  J.  Where 
the  copy  of  an  Act  is  incorrect,  the  court 
will  be  governed  by  the  Parliament  roll. 
Rex  v.  Jeffries,  1  Str.  446.  Spring  v. 
Eve,  2  Mod.  240,  and  2  Phill.  Ev.  129, 
and  the  cases  cited  there  in  note  (5). 

(«?)  Rex  v.  Sutton,  4  M.  &  S.  532. 

(/O  Lord  Melville's  case,  24  How.  St. 
Tr.  683.  Chubb  r.  Solomons,  3  C.  &  K. 
75. 

(i)  Jones  v.  Randall,  Cowp.  17.  But  a 
resolution  of  either  House  is  not  evidence 
of  the  truth  of  the  facts  there  affirmed  ; 
and  therefore,  in  the  case  of  Titus  Gates, 
who  was  charged  with  having  committed 


perjury  on  the  trial  of  persons  suspected 
of  the  Popish  Plot,  a  resolution  in  the 
journals  of  the  House  of  Commons,  as- 
serting the  existence  of  the  plot,  was  not 
allowed  to  be  evidence  of  that  fact.  4  St. 
Tr.  39.  1  Phill.  Ev.  406,  7th  ed.;  but  see 
2  Phill.  Ev.  106,  last  ed. 

(»  2  Phill.  Ev.  107,  108.  1  Stark.  Ev. 
279. 

(£)  Ibid. 

(/)  See  this  clause,  ante,  p.  335. 

(m)  2  Phill.  Ev.  108,  109.  See  the  27 
&  28  Viet.  c.  119,  as  to  the  articles  of 
war  for  the  Navy. 

(»)  Rex  v.  Holt,  5  T.  R.  436.  S.  C.  2 
Leach,  593. 
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become  acts   of  state.     And   in  Rex  v.  Forsyth,  (o)  the  twelve 

judges  seemed  to  think  that  the  production  of  the  Gazette  would 

be  sufficient,  without  proof  of  its  being  bought  of  the  Gazette 

printer,  or  where  it  came  from.     In  Rex  v.  Siitto?i,  (p)  the  Court  Recital  in  pro- 

of  King's  Bench  determined  that  the  King's  proclamation  (which  clamntion 

recited  that  it  had  been    represented  that  certain  outrages  had 

been  committed  in  different  parts  of  certain  counties,  and  offered 

a  reward  for  the  discovery  and  apprehension   of  offenders)  was 

admissible  in  evidence,  as  proof  of  an  introductory  averment  in  an 

information  for  a  libel,   that    acts  of  outrage  of  that  particular 

description  had  been  committed  in  those  parts  of  the  country. 

By  the  8  &  9  Viet.  c.  113,  s.   1,  (  whenever  by  any  Act  now   Certain  docu- 
in  force  or  hereafter  to  be  in  force  any  certificate,  official  or  public  ™en.ts  to  .f)e 
document,  or  document  or  proceeding  of  any  corporation  or  joint  evidence  with- 
stock  or  other  company,  or  any  certified  copy  of  any  document,  out  proof  of 
bye-law,  entry  in  any  register  or  other  book,  or  of  any  other  pro-  ^cal  °r  signn- 
ceeding,  shall  be  receivable  in  evidence  of  any  particular  in  any  person  signing 
court  of  justice,  or  before  any  legal  tribunal,  or  either  House  of  the  same. 
Parliament,  or  any  committee  of  either  House,  or  in  any  judicial 
proceeding,  the  same  shall  respectively  be  admitted  in  evidence, 
provided  they  respectively  purport  to  be  sealed  or  impressed  with 
a  stamp,  or  sealed  and  signed,  or  signed  alone,  as  required,  or 
impressed  with  a  stamp  and  signed,  as  directed  by  the  respective 
Acts  made  or  to  be  hereafter  made,  without  any  proof  of  the  seal 
or  stamp,  where  a  seal  or  stamp  is  necessary,  or  of  the  signature 
or  of  the  official  character  of  the  person  appearing  to  have  signed 
the  same,  and  without  any  further  proof  thereof  in  every  case  in 
which  the  original  record  could  have  been  received  in  evidence.' 

Sec.  2.  l  All  courts,  judges,  justices,  masters  in  chancery,  mas-  Courts,  &CM  to 
ters  of  courts,  commissioners  judicially  acting,  and  other  judicial  talce  judicial 
officers  shall  henceforth  take  judicial  notice  of  the  signature  of  any  gjgnature  Of 
of  the  equity  or  common  law  judges  of  the  Superior  Courts  at  equity  or 
Westminster,  provided  such  signature  be  attached  or  appended  to  common  law 
any  decree,  order,  certificate,  or  other  judicial  or  official  document.*  JIK  ge's 

Records  are  proved  either  by  producing  the  record  itself,  or  by      [soe] 
an  exemplification,  or  by  a  copy. .  (q)     When  nul  tiel  record  is  Proof  of  re- 
pleaded,  the  record,  if  a  record  of  the  same  court,  is  produced  ( 
and  inspected  by  the  court;  if  a  record  of  an  inferior  court,  it  is 
proved  by  the  tenor  of  the  record  certified  under  a  writ  of  cer- 
tiorari  issued  by  the  Superior  Court ;  if  a  record  of  a  concurrent 
superior  court,  it  is  proved  by  the  tenor  certified  under  a  writ  of 
certiorari,  issued  out  of  chancery,  and  transmitted  thence  by  writ 
of  mittimus,  (r)     The  issue  of  nul  tiel  record  seldom  occurs  in 
criminal  cases,  except  in  the  instance  of  a  plea  of  autrefois  acquit, 
&c.  (s) 

(o)  R.  &  K.  274.     Ante,  vol.  2,  p.  526.  without  writ,    or  will   attend   with    the 

(/>)  4  M.  &  S.  532.  record  itself  at  the  trial.     Arch.  Cr.  PI. 

(r/)   1  Stark.  Ev.  388.  124. 

(r)  Tidd.  801,  804.  Kosc.  Ev.  73.  (*)  Upon  this  plea,  the  proof  of  the 

Where  a  record  of  a  court  of  quarter  issue  lies  on  the  defendant,  and  he  will 

sessions  is  pleaded  in  a  court  of  oyer  have  to  prove  the  record  of  acquittal:  and 

and  termincr,  or  the  converse,  it  ought,  also,  it  has  been  said,  the  averments  of 

in  strictness,  to  be  proved  as  above  stated:  identity  in  his  plea.  1  Arch.  Cr.  PI.  89. 

but  the  practice,  it  is  said,  is  to  apply  But  this  seems  doubtful,  for  if  the  repli- 

simply  to  the  clerk  of  the  peace,  or  clerk  cation  is  nul  tiel  record,  it  should  seem  to 

of  assize,  who  will  make  it  out  for  you  admit  the  identity.  The  principal  deci- 

VOL.  III.  Z 
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Wherever  it  was  necessary  to  prove  the  finding  or  the  trial  of 
an  indictment,  the  record  must  formerly  have  been  regularly  drawn 
up,  and  either  produced,  or  an  examined  copy  of  it  produced  and 
proved.  Where,  therefore,  an  indictment  for  a  conspiracy  alleged 
that  at  a  Court  of  Quarter  Sessions  an  indictment  was  preferred 
against  A.  B.,  and  found  by  the  grand  jury,  the  Court  of  King's 
Bench  held  that  the  indictment  indorsed  a  true  bill,  but  without 
any  caption  to  it,  and  the  minutes  made  by  the  clerk  of  the  peace 
containing  the  style  of  the  sessions,  and  the  minutes  of  the  business 
done  at  it,  were  not  sufficient  evidence  of  the  finding  of  the  bill, 
and  that  the  record  itself  or  an  examined  copy  was  the  only  le- 
gitimate evidence  to  prove  it.  (t)  And  so  it  has  been  held  that 
a  plea  of  autrefois  convict  cannot  be  supported  by  the  indictment 
with  the  finding  of  the  grand  jury  upon  it.  (u)  So  where  the 
prisoner  was  in  fact  confined  in  Abingdon  gaol,  and  the  governor 
of  that  gaol  proved  that  he  was  present  in  court  when  the  prisoner 
was  tried  for  housebreaking,  and  heard  sentence  passed  upon 
him,  and  he  produced  the  calendar  of  the  sentences  passed  at  those 
assizes  signed  by  the  clerk  of  assize,  and  stated  that  there  was  not 
any  other  authority  for  carrying  into  execution  the  sentences  of 
the  court  at  the  assizes,  even  in  cases  of  murder;  Maule,  J.,  held 
that  this  was  not  evidence  of  the  prisoner  being  in  lawful  custody, 
as  the  sentence  of  the  court  at  the  assizes  could  only  be  proved  by 
the  record,  (v)  Where  on  an  indictment  for  the  non-repair  of 
certain  highways,  upon  the  trial  of  which  the  question  was, 
whether  a  parish  was  bound  to  repair  all  the  highways  in  it  as  a 
parish,  or  the  several  townships  the  highways  situate  in  each  of 
them,  in  order  to  prove  the  conviction  of  the  parish  upon  a  similar 
indictment  in  1806,  a  witness  proved  that  he  went  to  the  house  of 
the  clerk  of  assize  for  the  Oxford  circuit,  in  London,  and  there 
saw  him  and  his  son,  and  asked  for  the  record,  and  received  a 
written  paper,  which  he  produced,  which  he  and  the  son  of  the 
clerk  of  assize  compared  with  a  document  then  produced  as  the 
record,  and  which  the  witness  stated  he  thought  was  on  paper,  but 
he  was  not  sure  whether  it  was  on  paper  or  parchment,  but  it 
was  much  torn,  and  the  son  of  the  clerk  of  assize  stated  that 
he  could  not  recollect  the  particular  transaction  ;  but  the  practice 
was,  when  a  record  was  required,  to  make  it  out  from  the  minutes 
and  the  indictment  on  an  original  parchment  roll,  which  was 
signed  by  the  clerk  of  assize,  and  a  copy  was  then  made  on  paper 
and  compared  with  the  roll,  and  stamped  with  the  Oxford  circuit 
stamp,  which  copy  was  given  to  the  party  applying  for  it,  and 
that,  as  far  as  his  own  experience  went,  the  roll  was  drawn  up 
from  the  indictment  and  minutes,  without  any  paper  draft  in  the 
first  instance  being  made,  and  that  he  never  knew  of  a  paper-copy 
having  been  kept ;  and  that  the  paper  produced  was  signed  by 


sions  regarding  the  plea  of  autrefois 
acquit,  belonging  rather  to  the  law  of 
criminal  pleading  than  of  evidence,  will 
be  found  vol.  2,  p.  52,  et  seq. 

(0  Rex  v.  Smith,  8  B.  &  C.  341. 

(M)  Bex  v.  Bowman,  6  C.  &  P.  101. 
See  the  cases  collected  in  note  (e),  vol.  2, 
p.  61,  and  Porter  v.  Cooper,  6  C.  &  P. 
354,  and  Bex  v.  Thring,  5  C.  &  P.  507, 


where  Gurney,  B.,  held  that  the  minute 
book  of  the  Court  of  Quarter  Sessions 
was  not  admissible  in  evidence  on  an  in- 
dictment for  perjury  to  prove  the  trial  on 
which  the  perjury  was  alleged  to  have 
been  committed ;  and  Bex  v.  Bellamy, 
B.  &  M.  N.  P.  R.  171. 

(»)  Beg.  v.  Bourdon,  2  C.  &  K.  366. 
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his  father  and  stamped  with  the  circuit  stamp  ;  Coleridge,  J.,  held 
that  the  paper  was  admissible  as  an  examined  copy  of  the  record,  (w) 

The  minutes  of  a  court  of  oyer  and  terminer  may  be  received,  Minutes  ad- 

where  the  matter  to  be  proved  by  the  minutes  has  occurred  before  pWM«  dur- 
,1  ....  i       ji  •  xu      ing  the  same 

the  same  court  sitting  under  the  same  commission ;   as  upon  the  assjzes 

trial  of  Home  Tooke,  where  the  minutes  of  the  court  were  received 
as  proof  of  the  trial  of  Hardy.  (#)  So  the  indictment  with  the 
officer's  note  upon  it  of  a  verdict  of  not  guilty  is  sufficient  evidence 
during  the  same  assizes,  upon  a  plea  of  autrefois  acquit,  that  the 
prisoner  was  acquitted  upon  such  indictment,  (y)  And  so  the  cap- 
tion of  the  general  gaol  delivery  of  the  Central  Criminal  Court,  the 
indictment  with  the  note  of  the  prisoner's  plea,  the  verdict  and  the 
sentence  entered  thereon,  together  with  the  minutes  of  the  trial 
entered  by  the  officer  of  the  court  in  the  minute  book,  are  suffi- 
cient evidence  at  a  subsequent  session  of  the  Central  Criminal 
Court,  (z) 

But  although  it  was  once  held,  on  the  trial  of  an  indictment  for  Trials  of  ap- 
perjury  alleged  to  have  been  committed  on  the  trial  of  an  appeal  peal9- 
against  an  order  of  removal,  that  the  sessions  book  produced  by  the 
clerk  of  the  peace  was  not  sufficient  to  prove  the  trial  of  the  ap- 
peal ;  (a)  yet  where  on  an  appeal  against  an  order  of  removal  the 
book  containing  the  proceedings  at  the  sessions  was  proved  to  be 
the  original  sessions  book,  regularly  made  up  and  recorded  after 
each  sessions  by  the  clerk  of  the  peace,  from  minutes  taken  by 
him  in  court,  and  the  minutes  of  each  sessions  were  headed  by  an 
entry  containing  the  style  and  date  of  the  sessions,  and  the  names 
of  the  justices  in  the  usual  form  of  a  caption,  and  no  other  record 
was  kept  of  the  proceedings  of  the  sessions  than  the  said  sessions 
book,  and  it  had  always  been  received  in  evidence  in  the  Court  of 
Quarter  Sessions,  for  the  purpose  of  proving  them ;  the  Court  of 
Queen's  Bench  held,  that  such  book  was  properly  received  in 
order  to  prove  the  quashing  of  an  order  of  removal  on  the  trial  of 
a  former  appeal  between  the  same  parishes,  (b) 

When  nul  tiel  record  is  not  pleaded,  but  it  is  necessary  to  prove  In  other  cases. 
a  record  in  support  of  some  allegation  in  the  pleadings,  the  record 
may  be  proved  either  by  an  exemplification  or  a  copy.  Exemplifi- 
cations are  either  under  the  great  seal  or  under  the  seal  of  the 
court  in  which  the  record  is  produced,  and  are  admissible  with- 
out proof  of  the  genuineness  of  the  seal,  (c)  A  record  may  also 
be  proved  by  an  examined  copy,  except  upon  the  issue  of  nul  tiel 
record.  The  copy  must  be  proved  by  some  witness  who  has  exa- 
mined it  line  for  line  with  the  original,  or  who  has  examined  the 
copy  while  another  read  the  original,  (d)  It  ought  to  appear  that 


(w)  Reg.  v.  The  Inhabitants  of  Pern- 
bridge,  C.  &  M.  157. 

O)  2  Phill.  Ev.  135,  citing  25  St.  Tr. 
446. 

(y)  Hex  v.  Parry,  7  C.  &  P.  836,  Hol- 
land, B. 

(z)  Keg.  v.  Newman,  2  Den.  C.  C. 
390,  ante,  p.  96. 

(a)  Rex  v.  Ward,  6  C.  &  P.  366,  Park, 
J.  A.  J.  The  clerk  of  the  peace  stated 
that  he  should  have  drawn  up  a  record 
on  parchment,  if  he  had  been  applied  to 
so  to  do,  and  the  case  does  not  state  what 


the  form  of  the  entry  in  the  book  was. 
See  the  observations  of  the  court  on  this 
case  in  Reg.  v.  Yeovely,  8  A.  &  E.  806, 
infra. 

(6)  Reg.  v.  Yeovely,  8  A.  &  E.  806, 
and  see  per  Patteson,  J.,  in  Rex  v.  Not- 
tingham Old  Water  Works  Company,  6 
A.  &  E.  355. 

(c)  Tooker  v.  Duke  of  Beaufort,  Sayer, 
297. 

(t/)  Reid  v.  Margison,  1  Campb.  469. 
It  is  not  necessary  for  the  persons  examin- 
ing to  exchange  papers,  and  read  them 
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the  record  from  which  the  copy  was  taken  was  seen  in  the  hands 
of  the  proper  officer,  or  in  the  proper  place  for  the  custody  of 
such  records,  (e)  So  an  office  copy  in  the  same  court,  in  the  same 
cause,  is  equivalent  to  a  record ;  but  in  another  court,  or  in  an- 
other cause  in  the  same  court,  the  copy  must  be  proved.  (/)  In 
order  to  prove  a  verdict,  a  copy  of  the  whole  record,  including 
the  judgment,  is  necessary,  for  otherwise  it  would  not  appear  but 
that  the  judgment  had  been  arrested,  and  a  new  trial  granted,  (g) 
Where  an  indictment  for  perjury  alleged  that  Burraston  was  con- 
victed upon  an  indictment  for  perjury,  upon  the  trial  of  which  the 
perjury  in  question  was  alleged  to  have  been  committed,  and  it 
appeared  by  the  record  when  produced  that  Burraston  had  been 
convicted,  but  the  judgment  against  him  reversed  upon  error  after 
the  finding  of  the  present  indictment,  it  was  held  that  the  record 
produced  supported  the  allegation  in  the  indictment.  (It) 

By  the  14  &  15  Viet.  c.  99,  s.  13,  'whenever  in  any  proceed- 
ing whatever  it  may  be  necessary  to  prove  the  trial  and  conviction 
or  acquittal  of  any  person  charged  with  any  indictable  offence,  it 
shall  not  be  necessary  to  produce  the  record  of  the  conviction  or 
acquittal  of  such  person,  or  a  copy  thereof,  but  it  shall  be  sufficient 
that  it  be  certified  or  purport  to  be  certified  under  the  hand  of  the 
clerk  of  the  court  or  other  officer  having  the  custody  of  the  records 
of  the  court  where  such  conviction  or  acquittal  took  place,  or  by 
the  deputy  of  such  clerk  or  other  officer,  that  the  paper  produced 
is  a  copy  of  the  record  of  the  indictment,  trial,  conviction,  and 
judgment  or  acquittal,  as  the  case  may  be,  omitting  the  formal 
parts  thereof.'  And  see  the  14  &  15  Viet.  c.  100,  s.  22.  (M) 

By  the  1  &  2  Viet.  c.  94,  ss.  12,  13,  every  copy  of  a  record  in 
the  custody  of  the  master  of  the  rolls  certified  as  a  true  and 
authentic  copy  by  the  deputy  keeper  of  the  records,  or  one  of  the 
assistant  record  keepers,  and  purporting  to  be  sealed  or  stamped 
with  the  seal  of  the  record  office,  shall  be  received  as  evidence  in 
all  courts  of  justice,  and  before  all  legal  tribunals,  and  before 
either  House  of  Parliament,  or  any  committee  of  either  House, 
without  any  further  or  other  proof  thereof,  in  every  case  in  which 
the  original  record  could  have  been  received  there  in  evidence. 

Records  properly  produced  in  evidence  are  conclusive  against 
those  who  are  parties  to  them; — thus  a  record  of  conviction  of  a 
parish  for  not  repairing  a  road,  is  for  ever  afterwards  evidence  of 
their  liability  to  repair ;  (z)  but  it  is  not  conclusive  as  against 
other  parties,  except  as  to  the  fact  that  the  persons  charged  have 
been  convicted ;  ( j)  therefore  an  accessory  may  not  only  contro- 
vert the  guilt  of  his  principal,  notwithstanding  the  record  of  his 


alternately.  Gyles  v.  Hill,  ibid.  n.  As 
to  the  examination  of  the  whole  of  the 
rules  of  a  benefit  society  enrolled  at  the 
office  of  the  clerk  of  the  peace.  See  Reg. 
v.  Boyncs,  1  C.  &  K.  65,  ante,  p.  101. 

(e)  Adamthwaite  v.  Synge,  1  Stark. 
183.  4  Campb.  372.  S.  C. 

(/)  Rose.  Ev.  75.  Burnand  v.  Nerot, 
1  C.  &  P.  578. 

(#)  Bull.  N.  P.  234.  But  the  nisi  prius 
record,  with  the  postea  indorsed,  is  suffi- 
cient evidence  that  the  cause  came  on  to 
be  tried.  Pitton  ?;.  Walter,  1  Str.  162. 


(A)  Reg.  v.  Meek,  9  C.  &  P.  513, 
Williams,  J.,  ante,  p.  21. 

(M)  Ante,  p.  40. 

(t)  Rex  v.  St.  Paucras,  Peake,  N.  P.  C. 
219;  but  see  2  Saund.  160.  Ante,  vol.  1, 
p.  519. 

(j)  See  Rex  v.  Shaw,  R.  &  R.  526, 
where,  upon  an  indictment  for  delivering 
instruments  to  a  prisoner  to  facilitate  his 
escape  from  gaol,  it  was  held  that  the 
record  of  his  conviction  being  produced 
by  the  proper  officer,  no  evidence  was 
admissible  to  dispute  what  it  stated. 
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conviction,  (A)  but  the  record  of  the  conviction  of  the  principal 
upon  a  plea  of  guilty  is  not  admissible  where  such  principal  might 
be  called  as  a  witness,  (I)  and  it  seems  extremely  doubtful 
whether  such  record  be  admissible  against  the  accessory  in  any 
case,  (m) 

The  several  statutes  which  afford  facilities  for  proving  a  previous  Statutory 
conviction  by  means  of  a  certificate  of  the  clerk  of  assize,  or  clerk  Proof  }s  cu- 
of  the  peace,  are  made  for  the  more  easy  proof  of  such  convictions, 
and  do  not  prevent  the  proof  of  the  previous  conviction  by  an 
examined  copy  of  the  record,  (n)     In  order  to  give  evidence  of  a  proof  of  writ, 
writ,  if  it  is  the  gist  of  the  proceeding,  it  must  be  proved  by  a 
copy  of  the  record  after  its  return ;   but  where  the  writ  is  only 
inducement,  the  fact  of  taking  out  the  writ  may  be  proved  with- 
out a  copy,  because  possibly  the  writ  has  not  been  returned,  and 
then  it  is  no  record,  (o)     An  answer  in  chancery  is  proved  by  the  Proceedings 
production  of  the  bill  and  answer,    or   of  examined   copies    of  in  chancery. 
them ;  (/?)  but  on  proof  by  the  proper  officer  that  the  bill  has      L8°9] 
been  searched  for  in  the  office,  and  not  found,  the  answer  may  be 
read  without  the  bill,  (q)     Depositions  in  a  suit  in  chancery  are 
not  in  general  admissible  without  proof  of  the  bill  and  answer, 
unless  so  ancient  that  no  bill  or  answer  can  be  found ;   (r)  but 
an  examined  copy  is  admissible  for  the  purpose  of  contradicting 
the  testimony  of  the   deponent  when  produced  afterwards  as  a      . 
witness,  (s)     The  12  &  13  Viet.  c.  109,  s.  11,  enacts  that  a  seal  Documents 
shall  be  provided  for  the  High  Court  of  Chancery,  to  be  called  the 
Chancery  Common  Law  Seal,  and  that ( all  courts,  tribunals,  judges, 
justices,  officers,  and  other  persons  shall  take  notice  of  the  said  Seal, 
seal,  and  receive  impressions  thereof  in  evidence,  in  like  manner 
as  impressions  of  the  Great  Seal  are  received  in  evidence,  and  shall 
also  take  notice  of  and  receive  in  evidence,  without  further  proof, 
all  and  every  of  such  writs,  proceedings,  instruments,  documents, 
and  writings  which  shall  purport  or  appear  to  be  sealed  or  stamped 
with  the  said  Chancery  Common  Law  Seal,  in  like  manner  as  if  the 
same  had  been  sealed  with  the  Great  Seal.'   And  by  sec.  13,  every 
office  copy  issued  from  the  Petty  Bag  Office  shall  be  sealed  with 

(£)  Rex  v.  Smith,  1  Leach,  288.  Buchanan,   3  B.  &  Ad.  788,    Reg.   v 

(0  Rex  v.  Turner,  R.  &  M.  C.  C.  R.  Manwaring,  D.  &  B.  132. 

347,  ante,  vol.  1,  p.  77.     In  Keable  v.  (o)  2  Phill.  Ev.  150. 

Paine,  8  A.  &  E.  555,  Patteson,  J.,  said,  (/>)  2  Phill.  Ev.  139.     The  recital  in 

*  On  an  indictment  for  receiving  goods  the  jurat  of  the  place  where  the  answer 

feloniously  taken,    the   felony   must   be  purports  to  be  sworn,  is  sufficient  proof 

proved,  and  neither  a  judgment  against  that  the  oath  was  administered  at  that 

the  felon,  nor  his  admission,  would  be  place.    Rex  v.  Spencer,  R.  &  M.  N.  P.  C. 

evidence  against  the  receiver.'  97. 

(m)  Ibid.  (^)  Gilb.  Ev.  49.     See  as  to  the  proof 

(n)  Rex  v.  Henry  Saunders,  Gloucester  of  the  identity  of  the  parties,  ante,  p.  92. 

Spr.  Ass.  1829,  MSS.  C.  S.  G.     The  pri-  An  answer  offered  in  evidence  merely  as 

soner  was  indicted  under  the  15  Geo.  2,  an  admission  of  the   party  on   oath,  is 

c.  28,  s.  2,  for  uttering  base  coin  after  a  sufficiently  proved  by  an  examined  copy, 

previous  conviction,  and  Parke,  J.,  held  without  proof  of  a  decree,  or  the  party's 

that  an.  examined  copy  of  the  record  of  handwriting.     Lady  Dartmouth  t?.  Ro- 

the    previous    conviction   was   sufficient  berts,  16  East,  334.     See  also  Ewer  v. 

evidence   thereof  ;    for   the    statute,   by  Ambrose,  4  B.  &  C.  25. 

giving  an  easier  means  of  proof  under  (r)  Bull.   N.   P.  240.     Gilb.  Ev.  62. 

sec.  9,  did  not  exclude  the  proof  by  means  Rose.  Ev.  79.     2  Phill.  Ev.  149. 

of  an  examined  copy.     See  also  Reg.  v.  (s)  Highfield  v.  Peake,  Mood.  &  Malk. 

Carter,  1  Den.  C.  C.  65.     Northam  v.  N.  P.  C.  109, 
Latouche,  4  C.  &  P.  140.     Edwards  v. 
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the  said  Common  Law  Seal,  and  every  document  sealed  with  such 
seal,  and  purporting  to  be  a  copy  of  any  record  or  other  document 
of  any  description,  shall  be  deemed  to  be  a  true  copy  of  such 
record  or  other  document,  and  shall,  without  further  proof,  be  re- 
ceived in  evidence  before  either  House  of  Parliament,  and  any  com- 
mittee thereof,  and  also  by  all  courts,  tribunals,  judges,  justices, 
officers,  and  other  persons,  in  like  manner  and  to  the  same  extent 
as  the  original  record  or  other  document  would  be  received  if 
tendered  in  evidence,  for  the  purpose  of  proving  the  contents  of 
such  record  or  other  document,  (t)     The  proceedings  in  the  eccle- 
siastical courts  are  proved  in  the  same  way  at  common  law  as  those 
in  equity ;  and  their  sentences  are  received  in  the  temporal  courts 
as  conclusive  evidence  of  the  fact  adjudged,  upon  questions  within 
their  jurisdiction ;   but  in  a  suit  of  jactitation  of  marriage  a  sen- 
tence against  the  marriage  is  not  conclusive,  as  it  decides  not 
directly,  but  only  collaterally,  on  the  validity  of  the  marriage,  (u) 
When  it  is  necessary  to  show  a  title  to  personality  under  a  will, 
or  that  a  particular  person  is  executor,  the  will  cannot  be  read  in 
evidence  without  some  indorsement  for  the  purpose  of  authentica- 
tion ;    but  the  probate  must  be  produced,  (v)     The  seal  of  the 
ecclesiastical  court  on  the  probate  proves  itself,  (M?)     Generally 
speaking,  a  probate  unrepealed  is  conclusive  evidence  of  the  va- 
lidity of  the  will ;  but  on  an  indictment  for  forging  a  will,  probate 
of  that  will  unrepealed  is  not  conclusive  evidence  of  its  validity, 
so  as  to  be  a  bar  to  the  prosecution,  (#)     To  prove  a  probate  re- 
voked, an  entry  of  the  revocation  in  the  book  of  the  ecclesiastical 
court,  called  the  '  assignation  book,'  in  which  all  causes  are  offi- 
cially entered,  is  good  evidence,  (y)     Administration  is  proved  by 
the  production  of  the  letters  of  administration,  or  a  certificate  or 
exemplification  thereof,  granted  by  the  ecclesiastical  court,  (r)  or 
by  the  original  book  of  Acts,  directing  the  grant  of  letters,  or  an 
examined  copy  of  it.  («) 

Judgments  in  a  court-baron,  county  court,  or  other  inferior 
court,  may  be  proved  by  the  production  of  the  book  containing 
the  proceedings  of  the  court  from  the  proper  custody,  and  if  not 
made  up  in  form,  the  minutes  of  the  proceedings  will  be  evidence, 
or  an  examined  copy  of  such  proceedings  or  minutes  will  be 
evidence.  (5)  The  judgment  of  a  foreign  court  must  formerly 
have  been  proved  by  evidence  of  the  handwriting  of  the  judge  of 
the  court  who  subscribed  it,  and  the  authenticity  of  the  seal 
affixed.  In  the  case  of  Henry  v.  Adey,  where  the  plaintiff, 
who  sued  here  on  a  judgment  obtained  in  the  Island  of  Grenada, 
was  nonsuited,  because  he  could  not  prove  the  seal  affixed  to  be 
the  seal  of  the  island,  the  court  said,  they  could  not  take  official 
notice  that  the  seal  affixed  was  the  seal  of  the  Island,  which  was 


(<)  See  sees.  17,  18,  and  19,  as  to  the 
seal  for  the  enrolment  office,  the  certificates 
of  enrolment,  and  sealed  copies  of  enrol- 
ments being  evidence. 

(u)  Duchess  of  Kingston's  case,  1 1  St. 
Tr.  262.  Ante,  vol.  1,  p.  273. 

O)  Hex  v.  Barnes,  1  Stark.  N.  P.  C. 
243. 

(w)  Kempton  v.  Cross,  Cas.  Temp. 
Hardw.  108, 


O)  Eex  v.  Buttery,  B.  &  E.  342. 

(;/)  Rex  v.  Ramsbottom,  1  Leach,  25, 
in  note  to  Rhodes's  case. 

(z)  Kempton  v.  Cross,  Cas.  Temp. 
Hardw.  108. 

(a)  Elden  v.  Keddel,  8  East,  187. 
Davis  v.  Williams,  13  East,  232. 

(A)  Rex  v.  Hains,  per  Holt,  Comb.  337. 
12  Vin.  Ab.  Ev.  A.  b.  26,  p.  99.  Rose. 
Ev.  80. 
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necessary  to  be  shown  in  order  to  prove  the  judgment,  which  it 
purported  to  authenticate;  and  that  proving  the  judge's  hand- 
writing could  not  advance  the  proof  of  the  seal,  unless  by  con- 
sidering him  in  the  nature  of  a  witness  to  it,  which  was  not 
pretended,  (c)  If  a  colonial  court  possess  a  seal,  it  ought  to  be 
used  for  the  purpose  of  authenticating  its  judgments,  although  it 
may  be  so  much  worn  as  no  longer  to  make  any  impression,  (d) 
If  it  is  clearly  proved  that  the  court  has  not  any  seal,  so  that  the 
document  cannot  be  clothed  with  the  form  of  a  legal  exemplifi- 
cation, it  must  be  shown  to  possess  some  other  requisite  to  entitle 
it  to  credit ;  as  by  proving  the  signature  of  the  judge  upon  the 
judgment.  (<?)  An  exemplification  of  a  foreign  judgment,  that  is, 
a  copy  authenticated  under  the  seal  of  the  court,  is  evidence  of 
the  judgment  in  the  courts  of  this  country  :  (/)  but  a  document, 
purporting  to  be  a  copy  of  a  judgment  made  by  the  officer  of  the 
court,  is  not  admissible.  (<?) 

But  now  by  the  14  &  15  Viet.  c.  99,  s.  7,  'all  proclamations,  Foreign  and 
treaties,  and  other  Acts  of  State  of  any  foreign  state  or  of  any  c?gn'^  Acts 
British  colony,   and  all  judgments,  decrees,  orders,    and   other  judgments, 
judicial  proceedings  of  any  court  of  justice  in  any  foreign,  state  or  &c.,  provable 

in  any  British  colony,  and  all  affidavits,  pleadings,  and  other  legal  b^  <rertlfi?(l 

J  i          •      -i  •  i  i  i  •       copies,  with- 

documents  fried  or  deposited  in  any  such  court,  may  be  proved  in  out  proof  Of 

any  court  of  justice,  or  before  any  person  having  by  law  or  by  seal  or  signa- 
consent  of  parties   authority  to  hear,  receive,  and  examine  evi- 
dence,  either  by  examined  copies  or  by  copies  authenticated   as  Of  person 
hereinafter  mentioned  ;   that  is  to  say,  if  the  document  sought  to  signing  the 
be  proved  be  a  proclamation,  treaty,  or  other  Act  of  State,  the  same- 
authenticated  copy  to  be  admissible  in  evidence  must  purport  to 
be  sealed  with  the  seal  of  the  foreign  state  or  British  colony  to 
which  the  original  document  belongs ;  and  if  the  document  sought 
to  be  proved  be  a  judgment,  decree,  order,  or  other  judicial  pro- 
ceeding of  any  foreign  or  colonial  court,  or  an  affidavit,  pleading, 
or  other  legal  document  filed  or  deposited  in  any  such  court,  the 
authenticated  copy  to  be  admissible  in  evidence  must  purport 
either  to  be  sealed  with  the  seal  of  the  foreign  or  colonial  court  to 
which  the  original  document  belongs,  or,  in  the  event  of  such 
court  having  no  seal,  to  be  signed  by  the  judge,  or,  if  there  be 
more  than  one  judge,  by  any  one  of  the  judges  of  the  said  court, 

(c)  3   East,  221.     2    Phill.   Ev.  143.  with   a  wafer    stamp;    and  the    officer 

See  also  Buchanan  v.  Backer,  1  Campb.  proved  that  he  did  not  know  this  to  be 

63.     Flindt  v.  Atkins,  3  Campb.  215,  in  the  seal  of  the  sheriff  or  of  his  officer,  but 

a  note.  The  6  Geo.  4,  c.  133,  s.  7,  enact-  he   had   received  the  warrant  from  the 

ing  that  the  common  seal  of  the  society  person  who  had  acted    as  under-sheriff, 

of  apothecaries  of  the   city   of  London  and  it  was  precisely  similar  to   all  the 

shall  be  received  as  sufficient  proof  of  the  other  warrants  under  which  he  had  acted; 

authenticity  of  the  certificate,  to  which  Parke,  B.,  held  that   this  was   sufficient 

such  seal  is  affixed,  did  not  make  such  proof  of  the  seal.    Bunbury  v.  Matthews, 

certificate   evidence  without   proof  that  1  C.  &  K.  380. 

the  seal  affixed  is  the  genuine  seal  of  the  (e?)  Cavan  v.  Stewart,  1  Stark.  N.  P.  C. 

society.     Chadwick  v.  Bunning,  K.  &  M.  525. 

N.  P.  C.  306.     But  the  14  &  15  Viet.  c.  (e)  Alves  v.  Bunbury,  4  Campb.   28. 

99,  s.  8,  makes  the  proof  of  the  seal  or  of  2  Phill.  Ev.  143. 

the  authenticity  of  the  certificate  unne-  (/)  Black  v.  Lord  Braybrook,  2  Stark, 

cessary.     Where  a  sheriff's   officer  pro-  N.  P.  C.  11,  12. 

duced  the  warrant  under  which  he  had  (#)  Appleton   v.   Lord    Braybrook,   2 

acted,  which  concluded  'given  under  the  Stark.  N.  P.  C.  6,  7.    6  M.  &  S.  34.     2 

seal  of  my  office,'  and  there  was  a  small  Phill.  Ev.  143. 
piece  of  paper  wafered  to  it,  and  stamped 
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and  such  judge  shall  attach  to  his  signature  a  statement  in  writing 
on  the  said  copy  that  the  court  whereof  he  is  a  judge  has  no  seal ; 
but  if  any  of  the  aforesaid  authenticated  copies  shall  purport  to  he 
sealed  or  signed  as  hereinbefore  respectively  directed,  the  same 
shall  respectively  be  admitted  in  evidence  in  every  case  in  which 
the  original  document  could  have  been  received  in  evidence, 
•without  any  proof  of  the  seal  where  a  seal  is  necessary,  or  of  the 
signature,  or  of  the  truth  of  the  statement  attached  thereto,  where 
such  signature  and  statement .  are  necessary,  or  of  the  judicial 
character  of  the  person  appearing  to  have  made  such  signature 
and  statement.' 

Proof  of  The  written  law  of  a  foreign  state  must  be  proved  by  a  copy 

foreign  laws,  duly  authenticated,  (h)  Thus  where  to  prove  the  law  of  France 
as  to  marriage,  the  French  vice-consul  produced  a  book,  which  he 
said  contained  the  code  of  laws  upon  which  he  acted  at  his  office ; 
that  it  was  printed  at  the  office  for  the  printing  of  the  laws  of 
France  ;  and  that  it  would  have  been  acted  upon  in  any  of  the 
French  courts ;  it  was  ruled  by  Abbott,  C.  J.,  to  be  sufficient 
proof  of  the  law.  (z)  The  unwritten  law  of  a  foreign  state  may 
be  proved  by  the  parol  evidence  of  witnesses  possessing  profes- 
sional skill.  (/)  And  the  proper  course  to  prove  the  law  of  a 
foreign  country  is  to  call  a  witness  expert  in  it,  and  to  ask  him, 
on  his  responsibility,  what  that  law  is,  and  not  to  read  any  frag- 
ments of  a  code,  (k)  So  a  person  of  experience  in  the  profession 
of  the  law  of  another  country  may  «tate  his  opinion  what,  accord- 
ing to  the  law  of  that  country,  would  be  the  legal  effect  of  the 
facts  previously  spoken  to  by  the  witnesses,  taking  the  facts  to  be 
accurate.  Thus  a  gentleman  at  the  Scotch  bar  has  been  allowed 
to  state  his  opinion,  whether  a  marriage,  as  proved  by  the  wit- 
nesses, would  be  valid  according  to  the  Scotch  law.  (/)  And 
where,  on  an  indictment  for  bigamy,  it  was  proved  that  the 
prisoner  had  been  married  to  a  soldier  of  the  name  of  Dent,  and 
afterwards  to  one  Wall,  and  the  defence  was  that  Dent  had  been 
legally  married  in  Scotland,  previous  to  his  marriage  with  the 
prisoner,  and  a  witness  proved  that  Dent  being  with  his  regiment 
in  Scotland,  the  witness,  Dent,  a  female,  and  several  others,  went 
to  a  house,  to  which  they  were  directed  after  inquiring  for  the 
house  of  the  clergyman  of  the  place,  where  a  gentleman  performed 
[en]  a  ceremony  somewhat  similar  to  the  marriage  service  of  the 
church  of  England,  between  Dent  and  the  female,  and  that  they 
afterwards  lived  together  as  man  and  wife ;  Wiglitman,  J.,  held 
that  a  gentleman,  who  had  lived  in  Scotland  until  he  was  twenty, 
and  who  had  frequently  been  there  since,  and  who  was  possessed 
of  very  considerable  literary  attainments,  and  stated  that  he  was 
well  acquainted  with  the  law  of  marriage  in  Scotland,  although  he 
was  not  a  lawyer,  was  competent  to  prove  that  the  marriage  in 
Sussex  question  was  a  valid  marriage  according  to  that  law.  (m)  But  this 

Peerage  case,    case  was  expressly  overruled  in  the  Sussex  Peerage  case,  (n)  where 


Dent's  case. 


(/O  Clegg  t;.  Levy,  3  Campb.  166. 
Kosc.  Ev.  82.  But  see  Baron  de  Bode's 
case,  infra  (/>). 

(t)  Lacon  v.  Higgins,  3  Stark.  178. 

(j)  Per  Gibbs,  C.  J.,  Miller  v.  Ken- 
rick,  4  Campb.  155. 

(k)  Cocksy.  Purday,  2   C.  &  K.  2C9, 


Erie,  J.  The  Sussex  Peerage  case,  1 1 
Cl.  &  E.  85,  infra. 

(1)  Eex  v.  Wakefield,  Murray  ed.  p. 
238. 

(»?j)  Keg.  v.  Dent,  Monmouth  Spring 
Ass.  1843,  MSS.  C.  S.  G.  1  C.  &  K.  97. 

(n)  1 1  Cl.  &  E,  85. 
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it  was  held  that  the  person,  who  proves  a  foreign  law,  must  be 
peritus  virtute  officii  vel  professionis ;   and  that  though  the  witness 
may  refresh  his  memory,  or  correct  or  confirm  his  opinion,  by 
foreign  law  books,  yet  the  law  itself  must  be  taken  from  his 
evidence.  (0)     Where,  therefore,  evidence  having  been  given  to  Baron  de 
show  the  state  of  the  law  of  inheritance  in  Alsace  at  a  particular  Bodc's  ca^e. 
time,  a  witness  was  called,  who  stated  himself  to  be  a  French  ad- 
vocate practising  at  Strasbourg,  in  the  department  of  Bas  Rhin, 
and  that  the  feudal  law  had  been  put  an  end  to  in  Alsace  by  the 
torrent  of  the  French  revolution  de  facto  in   1789,  and  by  the 
treaty  of  Luneville  dejure\  and  upon  being  asked  whether  there 
was  .not  a  decree  to  that  effect,  he  added  that  there  was  such  a 
decree  of  the  4th  of  August,  1789,  of  the  national  assembly,  and 
that  he  had  learned  this  in  the  course  of  his  legal  studies,  it  being 
part  of  the  history  of  the  law  which  he  learned  while  studying 
the  law  ;  it  was  objected  that  this  evidence  could  not  be  received, 
unless  the  decree  itself  were  proved  and  put  in ;  but  the  majority 
of  the   Court  of   Queen's  Bench  held   that   it  might ;   for  the 
opinions  of  persons  of  science  must  be  received  as  to  the  facts  of 
their  science.     That  rule  applies  to  the  evidence  of  legal  men, 
and  is  not  confined  to   unwritten  law,  but  extends   also  to  the 
written  laws  which  such  men  are   bound   to   know.     Properly 
speaking,  the  nature  of  such  evidence  is,  not  to  set  forth  the  con- 
tents of  the  written  law,  but  its  effect  and  the  state  of  law  re- 
sulting from  it.     If  an  English  court  were  to  attempt  to  expound 
the  written  law  of  a  foreign  country,  it  would  be  liable  to  the 
most  serious  errors.     The  question  is  not  what  the  language  of 
the  written  law  is,  but  what  the  law  is  altogether,  as  shown  by 
exposition,  interpretation,  and  adjudication,  (p) 

Where  a  witness  was  a  German  jurisconsult,  and  had  studied  The  hnow- 
the  German  law  at  the  University  of  Leipsic  in  Saxony,  but  led»c.  must  bo 
had  not  transacted  business  at  Cologne,  and  had  no  knowledge  of  practice, 
the  laws  of  Cologne  but  from  books  ;   Alderson,  B.,  held  that  he 
could  not  give  evidence  of  the  law  of  Cologne,  as  he  had  not  had 
any  practice  at   Cologne,  (q)     But  where   a  native  of  Belgium  Mercantile 
stated  that  he  had  formerly  carried  on  the  business  of  a  merchant  law< 
and  commissioner  in  stocks  and  bills  of  exchange  at  Brussels,  but 
was  now  an  hotel  keeper   in   London,    and   that   he  was  well 
acquainted  with  the   Belgian  law  upon  the  subject  of  bills  and 
notes ;  it  was  held  that  he  was  competent  to  prove  that  by  the  law 
of  Belgium  it  is  not  necessary,  even  though  a  bill  or  note  is  made 
payable  at  a  particular  place,  that  it  should  be  presented  there  for 
payment ;   for  inasmuch  as  he  had  been  carrying  on  a  business 
which  made  it  his  interest  to  take  cognizance  of  the  foreign  law, 
he  fell  within  the  description  of  an  expert,  (r) 

(o)  In  this  case  it  was  held  that  a  Ho-  case,  or  as  to  what  kind   the  witnesses 

man  Catholic  Bishop,  holding  the  office  called  should  be. 

of  coadjutor  to  a  vicar  apostolic  in  this  (p)  Baron  de  Bode's  case,  8  Q.  B.  208, 

country,  was,  in  virtue  of  that  office,  to  246.   Patteson,  J.,  dissentients. 

be  considered  as  a  person  skilled  in  the  (q)     Bristow    v.    De    Secqneville,    3 

matrimonial  law  of  Rome,  and  therefore  C.  &  K.   64 ;  and  this  ruling  was   held 

competent  to  prove  that  law.     In  Reg.  v.  correct  by  the  full  court.      5  Exch.  R. 

Povey,  Dears.  C.  C.  32,  ante, vol.  l,p.  310,  275. 

Jervis,  C.  J.,  said  that  the  point  as  to  who  (r)  Vandcr  Donckt  v.   Thellusson,  8 

is   admissible   as  peritus  might  be  con-  C.  B.  812.      But  in  Reg.    v.   Povey,  6 

sidercd  as  settled  by  the  Sussex  Peerage  Cox,  C.  C.  83,  on  this  case  being  cited, 
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Documents 
admissible 
without  proof 
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in  Ireland 
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Wales. 


Mode  of  as- 
certaining the 
law  in  differ- 
ent parts  of 
the  Queen's 
dominions. 


A  judgment  obtained  in  one  of  the  superior  courts  in  Ireland, 
since  the  Union,  is  not  a  record  in  England,  (s)  But  now  by  the 
14  &  15  Viet.  c.  99,  s.  9,  (  every  document  which  by  any  law 
now  in  force  or  hereafter  to  be  in  force  is  or  shall  be  admissible  in 
evidence  of  any  particular  in  any  court  of  justice  in  England  or 
Wales  without  proof  of  the  seal  or  stamp  or  signature  authen- 
ticating the  same,  or  of  the  judicial  or  official  character  of  the 
person  appearing  to  have  signed  the  same,  shall  be  admitted  in 
evidence  to  the  same  extent  and  for  the  same  purposes  in  any 
court  of  justice  in  Ireland,  or  before  any  person  having  in  Ireland 
by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  without  proof  of  the  seal  or  stamp  or  signature 
authenticating  the  same,  or  of  the  judicial  or  official  character  of 
the  person  appearing  to  have  signed  the  same.' 

Sec.  10.  ( Every  document  which  by  any  law  now  in  force  or 
hereafter  to  be  in  force  is  or  shall  be  admissible  in  evidence  of  any 
particular  in  any  court  of  justice  in  Ireland,  without  proof  of  the 
seal  or  stamp  or  signature  authenticating  the  same,  or  of  the 
judicial  or  official  character  of  the  person  appearing  to  have 
signed  the  same,  shall  be  admitted  in  evidence  to  the  same  extent 
and  for  the  same  purposes  in  any  court  of  justice  in  England 
or  Wales,  or  before  any  person  having  in  England  or  Wales 
by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  without  proof  of  the  seal  or  stamp  or  signature 
authenticating  the  same,  or  of  the  judicial  or  official  character  of 
the  person  appearing  to  have  signed  the  same.'  (t) 

By  the  22  &  23  Viet.  c.  63,  in  any  judicial  proceeding  insti- 
tuted in  any  court,  civil,  criminal,  or  ecclesiastical,  within  Her 
Majesty's  dominions,  if  the  court  deem  it  necessary  for  the  proper 
disposal  of  such  proceeding  to  ascertain  the  law  applicable  to  the 
facts  of  the  case  as  administered  in  any  other  part  of  Her  Majesty's 
dominions,  the  court  in  which  the  proceeding  is  pending  may 
direct  a  case  to  be  prepared  setting  forth  the  facts,  as  these  may 
be  ascertained  by  verdict  of  a  jury  or  other  mode  competent,  &c., 
and  the  court  shall  settle  the  question  of  law  arising  out  of  the 
same,  and  remit  the  case  to  the  superior  court,  whose  opinion  is 
desired  in  such  other  part  of  Her  Majesty's  dominions.  The  Act 
then  prescribes  the  mode  of  obtaining  the  opinion  of  the  court, 
and  of  remitting  it  to  the  court  by  which  the  opinion  was  required, 
which  court  is  thereupon  to  apply  such  opinion  to  such  facts  in  the 
same  manner  as  if  the  same  had  been  pronounced  by  such  court 
itself  upon  a  case  reserved,  or  upon  a  special  verdict ;  or  the  court 
may,  if  the  opinion  has  been  obtained  before  the  trial,  order  it  to 
be  submitted  to  the  jury  with  the  other  facts  of  the  case  as  evi- 
dence, or  conclusive  evidence,  of  the  foreign  law  therein  stated. 


Jervis,  C.  J.,  said,  '  There  it  was  rather  a 
question  of  the  custom  of  merchants  than 
a  question  of  law.  On  that  subject  a 
merchant  would  perhaps  be  the  best 
authority.'  And  this  appears  to  be  the 
true  ground  on  which  the  decision  rests, 
and  thus  it  is  clearly  in  no  way  inconsistent 
with  the  Sussex  Peerage  case.  And  the 
dictum  of  Maule,  J.,  that  'all  persons 
who  practise  a  business  or  profession 


which  requires  them  to  possess  a  certain 
knowledge  of  the  matter  in  hand  are  ex- 
perts, so  far  as  expertness  is  required,'  is 
quite  in  accordance  with  this  view  of  the 
case. 

(s)  Harris  v.  Saunders,  4  B.  &  C.  411. 

(£)  By  sec.  11,  documents  admissible 
without  proof  of  seal,  &c.,  in  England, 
Wales,  or  Ireland,  are  equally  admissible 
in  the  colonies. 
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The  24  &  25  Viet.   c.   11,   contains  similar  provisions  for  the  In  foreign 
purpose  of  enabling  any  superior  court  in  Her  Majesty's  domi-  countries, 
nions  to  obtain  the  opinion  of  any  court  of  any  foreign  state,  with 
which  Her  Majesty  may  have  made  a  convention  for  that  purpose, 
as  to  the  law  of  such  state. 

Convictions  before  justices  of  the  peace  are  either  produced  in  Convictions 
court,  and  the  handwriting  of  the  magistrates  to  them  proved,  (u)  before  justices 
or  they  may  be  proved  by  examined  copies,  which  the  clerk  of 
the  peace  of  the  proper  county  will  make  out,  upon  an  application 
for  that  purpose,  (v)  or  they  may  be  proved  in  certain  cases  by 
copies  or  certificates  under  the  provisions  of  sundry  statutes,  (w) 
But  a  conviction  cannot  be  proved  by  the  notes  in  the  minute 
book  of  the  justices  before  whom  it  took  place,  or  by  oral  evi- 
dence. (#)  In  many  instances,  public  books  are  admitted  in  Public  books, 
evidence  to  prove  the  facts  recorded  in  them.  The  muster-book 
in  the  navy  office  has  been  admitted  in  evidence  to  prove  the 
death  of  a  sailor ;  (y)  the  book  from  the  master's  office  in  the 
Court  of  King's  Bench,  to  prove  a  person  one  of  the  attorneys  of 
that  court ;  (z)  and  the  log-book  of  a  man-of-war,  which  convoyed 
a  fleet  to  prove  the  time  of  the  convoy's  sailing.  («)  Bank-books 
are  good  evidence  to  prove  the  transfer  of  stock ;  (b)  and  on  a 
prosecution  for  a  libel  published  concerning  a  person  in  his  office 
of  treasurer  of  a  parish,  an  entry  in  a  vestry-book,  stating  that  he 
was  elected  at  a  vestry  duly  held  in  pursuance  of  notice,  has  been 
considered  sufficient  evidence  to  support  an  allegation  in  the 
indictment  that  he  was  duly  elected  treasurer,  (c)  The  day-book 
of  a  public  prison,  containing  a  narrative  of  the  transactions  of 
the  prison,  has  been  received  upon  the  same  principle,  as  proof  of 
the  time  of  a  prisoner's  commitment  or  discharge ;  (d)  but  it 
would  not  be  admissible  to  prove  the  cause  of  his  commitment,  (e) 
So  on  an  indictment  for  forging  a  seaman's  will,  an  entry  in  a 
book  called  the  assignation-book,  in  which  all  causes  are  officially 
entered,  was  admitted  to  prove  the  probate  revoked.  (/)  So  the 
poll-books  taken  at  an  election  for  members  of  parliament,  or  at  an 
election  of  a  mayor,  are  evidence.  (^)  The  registers  of  christenings,  Registers, 
marriages, and  burials, preserved  in  churches, are  good  evidence; (A) 
and  in  order  to  prove  the  register  of  a  marriage,  it  is  not  necessary 
to  call  the  attesting  witnesses  ;  but  as  the  register  affords  no  proof 
of  the  identity  of  the  parties,  some  evidence  of  that  fact  must  be 

(w)  Massey  v.  Johnson,   12  East,  67.  (z)  Rex  u.  Cropley,  2  Esp.  N.  P.  C. 

Gray  v.  Cookson,  16  East,  13.     Mason  u.  524. 

Barker,  Gloucester  Spr.  Ass.  1843,  Er-  (a)  D'Israeli  v.  Jovvett,  1  Esp.  N.  P.  C. 

skinc,  J.     MSS.  C.  S.  G.  427. 

(v)  Arch.  Cr.  P.  213.  (6)  Breton  v.  Cope,  Peake,  N.  P.  C. 

(V)  See  24  &  25  Viet.  c.  96,  ss.  112,  30.     Marsh  v.  Colnet,  2  Esp.  N.  P.  C. 

116,  24   &  25  Viet.  c.  97,  s.  70,  and  the  665. 

24  &  25  Viet.  c.  96,  s.  110,  and  24  &  25  (c)  Rex  v.  Martin,  2  Campb.  100. 

Viet.  c.  97,  s.  68,  provide  that,  when  any  (c?)  Rex  v.  Aickles,  1  Leach,  391. 

conviction  is  quashed  on  appeal,  a  memo-  (e)  Salte  v.  Thomas,  3  B.  &  P.  188. 

randum  thereof  is  to  be  made  on  the  con-  2  Phill.  Ev.  164. 

viction,  and  a  copy  thereof  is  to  be  added  (/)  Ramsbottom's  case,  1  Leach,  25, 

to  any  copy  or  certificate  of  the  convic-  in  note.     It  would  have  been  no  bar  to 

tion,  and  is  to  be  sufficient  evidence  that  the  conviction  had  the  probate  been  un- 

the  conviction  has  been  quashed.  repealed.     Rex  v.  Buttery,  R.  &  R.  342. 

(#)  Giles  v.  Siney,  11  Law  T.  310.  (0)  Mead  v.  Robinson,  Willes,  224. 

O)  Bull.  N.  P.  249.    Rhodes's  case,  (A)  Bull.  N,  P.  247. 
1  Leach,  24. 
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given,  as  by  calling  the  minister,  clerk,  or  attesting  witnesses,  if 
they  were  acquainted  with  the  parties ;  or  the  bell-ringers  may 
be  called  to  prove  that  they  rung  the  bells,  and  came  immediately 
after  the  marriage,  and  were  paid  by  the  parties ;  or  the  hand- 
writing of  the  parties  may  be  proved,  even  where  the  register  is 
not  produced ;  (z)  or  persons  may  be  called  who  were  present  at 
the  wedding  dinner,  &c.  ( j)  Registers  are,  however,  in  the  nature 
of  records,  and  need  not  be  produced  or  proved  by  subscribing 
witnesses,  (k)  They,  therefore,  may  be  proved  either  by  an 
examined  copy  or  by  a  copy  certified  under  the  14  &  15  Viet. 
c.  99,  s.  14.  (/) 

The  proof  of  the  registration  of  many  matters  has  been  facili- 
tated by  the  provisions  of  divers  recent  statutes ;  but  most  of 
these  are  little  likely  to  be  useful  in  a  criminal  case,  and  there- 
fore they  are  not  noticed  in  this  place.  It  may  be  well,  however, 
to  observe  that  the  6  &  7  Will.  4,  c.  86,  '  An  Act  for  registering 
Births,  Deaths,  and  Marriages  in  England,'  by  sec.  38  enacts  that 
f  all  certified  copies  of  entries  purporting  to  be  sealed  or  stamped 
with  the  seal  of  the  said  register  office  shall  be  received  as 
evidence  of  the  birth,  death,  or  marriage  to  which  the  same 
relates,  without  any  further  or  other  proof  of  such  entry. '(m) 

The  3  &  4  Viet.  c.  92,  which  relates  to  registers  or  records  of 
births  or  baptisms,  deaths  or  burials,  and  marriages  lawfully 
solemnized,  kept  in  England  and  Wales,  other  than  the  parochial 
registers  and  the  copies  thereof  deposited  with  the  diocesan  re- 
gistrars, enacts  that  all  registers  and  records  deposited  in  the 
general  register  office  by  virtue  of  that  Act  (except  the  registers 
and  records  of  baptisms  and  marriages  at  the  Fleet  and  King's 
Bench  prisons,  at  May  Fair,  at  the  Mint  in  South wark,  and 
elsewhere,  which  were  deposited  in  the  registry  of  the  Bishop  of 
London  in  1821),  shall  be  deemed  to  be  in  legal  custody,  and  shall 
be  receivable  in  evidence  subject  to  the  provisions  of  that  Act. 
By  sec.  17,  ( in  all  criminal  cases  in  which  it  shall  be  necessary  to 
use  in  evidence  any  entry  or  entries  contained  in  any  of  the  said 
registers  or  records,  such  evidence  shall  be  given  by  producing  to 
the  court  the  original  register  or  record.'  (n) 

Whenever  an  original  is  of  a  public  nature,  and  admissible  in 
evidence,  an  examined  copy  is  also  admissible.  (0)  Thus  examined 
copies  of  the  entries  in  the  council-book,  or  of  a  license  preserved 
in  the  secretary  of  state's  office,  (p)  of  entries  in  the  bank-books,  (q) 
of  entries  in  the  books  of  the  East  India  Company,  (r)  or  in  the 
books  of  the  commissioners  of  the  land  tax,  (s)  or  of  excise,  (£)  are 
allowed  to  be  read  in  evidence.  So  an  examined  copy  of  a  parish 
register  is  evidence  ;  («)  but  not  an  examined  copy  of  the  register 


(i)  Sayer  v.  Glossop,  2  Exch.  R.  409. 

(j)  Birt  v.  Barlow,  Dougl.  171. 

(/<)  Per  Lord  Mansfield,  Birt  v.  Barlow, 
1  Dougl.  R.  171. 

(/)  Post,  p.  849. 

(m)  The  Marriage  Act,  6  &•  7  Will.  4, 
c.  85,  s.  44,  incorporates  that  Act  with  the 
6  &  7  Will.  4,  c.  86. 

(«)  In  civil  cases,  sec.  9  makes  ex- 
tracts stamped  with  the  seal  of  the  office 
admissible  in  evidence.  The  21  &  22  Viet. 


c.  25,  extends  the  provisions  of  the  3  &  4 
Viet.  c.  92,  to  other  registers  of  a  similar 
description. 

(o)  Lynch  v.  Clerke.  3  Salk.  154. 

(;>)  Eyre  v.  Palsgrave,  2  Campb.  606. 

(q)  Marsh  v.  Colnett,  2  Esp.  665. 

(r)  Dougl.  593,  n. 

(s)  Rex  v.  King,  2  T.  R.  234. 

(<)  Fuller  v.  Fotch,  Garth.  346. 

(M)  Bull.  N.  P.  247. 
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of  a  marriage  in  the  Swedish  ambassador's  chapel  in  Paris,  (v)  It 
seems,  however,  that  the  books  of  the  King's  Bench  or  Fleet 
prisons,  which,  as  it  has  been  just  mentioned,  are  evidence  of  the 
time  of  a  prisoner's  discharge,  are  not  such  public  documents,  that 
a  copy  of  them  may  be  given  in  evidence,  (w) 

And  now  by  the  14  .&  15  Viet.  c.  99,  s.  14,  ( whenever  any 
book  or  other  document  is  of  such  a  public  nature  as  to  be  ad- 
missible in  evidence  on  its  mere  production  from  the  proper 
custody,  and  no  statute  exists  which  renders  its  contents  provable 
by  means  of  a  copy,  any  copy  thereof  or  extract  therefrom  shall 
be  admissible  in  evidence  in  any  court  of  justice,  or  before  any 
person  now  or  hereafter  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  provided  it  be 
proved  to  be  an  examined  copy  or  extract,  or  provided  it  purport 
to  be  signed  and  certified  as  a  true  copy  or  extract  by  the  officer 
to  whose  custody  the  original  is  intrusted,  and  which  officer  is 
hereby  required  to  furnish  such  certified  copy  or  extract  to  any 
person  applying  at  a  reasonable  time  for  the  same,  upon  payment 
of  a  reasonable  sum  for  the  same,  not  exceeding  four  pence  for 
every  folio  of  ninety  words.'  (#) 

An  unstamped  copy  of  the  Act-book  of  the  Ecclesiastical  Court 
is  rendered  admissible  by  the  preceding  section  for  the  purpose  of 
proving  that  a  certain  person  was  the  executor  named  in  a  will ; 
for  the  Act-book  itself  is  a  book  of  such  a  public  nature  as  to  be 
admissible  in  evidence  on  its  mere  production  from  the  proper 
custody,  (y)  > 

The  judicial  records  of  the  King's  Courts  are  safely  kept  for 
public  convenience,  that  any  subject  may  have  access  to  them  for 
his  necessary  use  and  benefit ;  which  was  the  ancient  law  of 
England,  and  is  so  declared  by  an  Act  of  Parliament  in  the  46th 
year  of  Edward  III.  (z)  But  in  the  case  of  an  acquittal  on  a 
prosecution  for  felony,  a  copy  of  the  indictment  cannot  be  re- 
gularly obtained  without  an  order  from  the  court,  (a)  This  rule 
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admissible  in 
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Inspection  of 
records. 


Copy  of  in- 
dictment iiftcr 
acquittal,  how 
obtained. 


(v)  Leader  v.  Barry,  1  Esp.  353. 

(M?)  Salte  v.  Thomas,  3  B.  &  P.  190.  2 
Ph.  Ev.  164. 

(#)  The  provisions  in  this  section  are 
only  cumulative,  and  do  not  restrict  the 
proof  to  the  mode  pointed  out  by  this 
section.  Reg.  u.  Mamvaring,  D.  &  B.  132, 
where  Williams,  J.,  said,  '  I  must  protest 
against  it  being  supposed  that  I  agree  in 
the  notion  that  when  a  document  of  a 
public  nature  cannot  be  produced  the 
parties  are  tied  down  to  any  particular 
mode  of  secondary  proof.' 

O)  Dorrett  v.  Metis,  15  C.  B.  142,  and 
see  Reg.  v.  Man  waring,  D.  &B.  132,  ante, 
vol.  1,  p.  307,  as  to  a  certificate  of  a  su- 
perintendent registrar  of  the  registration 
of  a  chapel. 

(2)  2  Phill.  Ev.  174. 

(a)  This  practice  originated  with  an 
order  made  in  the  16  Car.  2,  by  Hyde, 
Chief  Justice  of  the  King's  Bench  ; 
Bridgman,  Chief  Justice  of  the  Common 
Pleas ;  Twisden,  J.,  Tyril,  J.,  andKelyng, 
J.t  '  to  be  observed  by  the  justices  of  the 
peace  and  others  at  the  sessions  in  the 
Old  Bailey,'  as  follows  : — '  That  no  copies 


of  any  indictment  for  felony  be  given 
without  special  order,  upon  motion  made 
in  open  court,  at  the  general  gaol  delivery 
upon  motion,  for  the  late  frequency  of  ac- 
tions against  prosecutors  (which  cannot 
be  without  copies  of  the  indictments)  de- 
tcrreth  people  from  prosecuting  for  the 
King  upon  great  occasions.'  Kel.  3.  The 
jurisdiction  of  these  judges  to  make  this 
order  appears  extremely  questionable,  and 
has  been  frequently  doubted.  See  Browne 
v.  Gumming,  10  B.  &  C.  70,  and  tho  au- 
thorities there  referred  to.  In  Rex  i\ 
Brangan,  1  Leach,  27,  the  prisoner,  hav- 
ing been  acquitted,  applied  for  a  copy 
of  the  indictment ;  but  Willes,  X).  J.,  ad- 
mitting that  the  prosecution  bore  the 
strongest  marks  of  being  malicious,  re- 
fused the  application,  because  it  was  not 
necessary  that  he  should  grant  it,  de- 
claring that  by  the  laws  of  this  realm 
every  prisoner,  upon  his  acquittal,  had  an 
undoubted  right  and  title  to  a  copy  of 
the  record  of  such  acquittal,  for  any  use 
he  might  think  fit  to  make  of  it,  &c. ;  and 
that  after  a  demand  of  it  had  been  made 
the  proper  officer  might  be  punished  for 
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proceeds  from  an  anxiety  to  protect  prosecutors  from  being 
harassed  by  unfounded  actions  for  malicious  prosecutions,,  which 
actions  cannot  be  maintained  without  proving  the  fact  of  the  pro- 
secution by  the  record  or  an  examined  copy  of  it ;  and  it  is 
therefore  not  usual  to  grant  a  copy  of  the  record  of  acquittal, 
where  there  is  any  the  least  probable  cause  for  the  prosecution.  (Z») 
But  the  copy  is  admissible  without  proof  of  the  order  of  the  court 
allowing  a  copy  of  the  record ;  for  though  it  be  the  duty  of  the 
officer  charged  with  the  custody  of  the  records  of  the  court  not  to 
produce  a  record,  or  give  a  copy  of  it  but  upon  competent  au- 
thority, yet  if  the  officer,  in  neglect  of  his  duty,  shall  have  given 
a  copy,  or  produces  the  original,  the  evidence  in  itself  is  unobjec- 
tionable, and  must  be  received,  (c)  The  rule  is  confined  to  cases 
of  felony ;  in  prosecutions  for  misdemeanors  the  defendant  is 
entitled  to  a  copy  of  the  record,  as  a  matter  of  right,  without  a 
previous  application  to  the  court,  (d)  Formerly  a  defendant  on  a 
criminal  charge  was  not  entitled  to  an  inspection  of  the  grounds 
upon  which  the  prosecution  was  instituted  ;  (e)  and,  therefore, 
neither  in  cases  of  treason  nor  of  felony  had  he  any  right  to  a 
copy  of  the  depositions  of  the  witnesses  who  were  to  appear 
against  him.  (/) 

But  now  the  6  &  7  Will.  4,  c.  1 14,  '  An  Act  for  enabling  persons 
indicted  of  felony  to  make  their  defence  by  counsel  or  attorney,'  by 
sec.  3  enacts  ( that  all  persons  who  after  the  passing  of  this  Act 
shall  be  held  to  bail  or  committed  to  prison  for  any  offence  against 
the  law,  shall  be  entitled  to  require  and  have,  on  demand  (from  the 


refusing  to  make  it  out.  In  Browne  v. 
Gumming,  the  court  expressed  no  opinion 
as  to  the  authority  of  the  judges  to  make 
the  order,  but  refused  to  restrain  the 
plaintiff  from  using  a  copy  of  an  indict- 
ment alleged  to  have  been  improperly 
obtained,  on  the  ground  that,  taking  all 
the  facts  together,  they  did  not  think  there 
had  been  a  mistake  or  misrepresentation 
of  such  a  nature  as  to  call  upon  the 
court  to  interfere.  The  order  in  ques- 
tion, if  not  expressly  overruled,  is  much 
shaken  by  Rex  v.  The  Justices  of  Mid- 
dlesex, 5  B.  &  Ad.  1113.  In  that  case 
Bowman  had  been  tried  and  conviqtcd 
of  larceny  at  the  Clerkenwell  sessions, 
after  those  sessions  had  lapsed  for  want  of 
an  adjournment,  and  being  indicted  for 
the  same  offence  afterwards,  at  the  Old 
Bailey,  he  proposed  to  plead  autrefois 
convict,  and  the  court  adjourned  the  case 
to  give  time  for  an  application  for  a  copy 
of  the  record  ;  Rex  v.  Bowman,  6  C.  &  P. 
101  ;  and  an  application  was  afterwards 
made  to  the  clerk  of  the  peace  for  a  copy 
of  the  record,  which  was  refused.  And 
the  Court  of  Queen's  Bench  granted  a 
mandamus  to  make  up  the  record  of  the 
proceedings  against  Bowman,  on  the 
ground  that '  the  prisoner  had  a  right  to 
have  the  record  of  the  proceedings  which 
passed  at  the  sessions  correctly  made  up, 
and  to  make  any  use  of  it  he  could.'  The 
report  in  Rex  v.  The  Justices  of  Middlesex 
erroneously  states  the  application  for  the 
mandamus  to  have  been  after  the  prisoner 


had  pleaded  his  former  conviction.  See 
Rex  v.  Bowman,  6  C.  &  P.  101,  and  337. 
This  case  seems  to  overrule  Rex  v.  Van- 
dercomb,  2  Loach,  708,  and  Rex  v.  Parry, 
7  C.  &  P.  836,  where  the  court  refused 
to  grant  the  prisoners  copies  of  their  in- 
dictments, in  order  to  enable  them  to 
plead  autrefois  acquit,  and  seems  to  es- 
tablish the  position  that  the  prisoner  is 
entitled,  as  of  right,  to  a  copy  of  the  in- 
dictment for  such  a  purpose  ;  and,  if  for 
such  a  purpose,  it  is  difficult  to  see  why 
he  should  not  have  the  same  right  for  the 
purpose  of  instituting  a  civil  suit  to  seek 
reparation  for  the  injury  which  he  has 
sustained  by  the  malicious  conduct  of  the 
prosecutor.  C.  S.  G. 

(6)  Tidd.  647. 

(c)  Legatt  v.  Tollervey,  14  East,  302. 

(c?)  Morrison  v.  Kelly,  1  Black.  Rep. 
385.  Evans  v.  Phillips,  MS.  Selw.  N.  P. 
952.  2  Phill.  Ev.  176. 

(e)  2  Phill.  Ev.  178. 

(/)  2  Phill.  Ev.  178.  In  some  species 
of  treason  the  prisoner  is  entitled  to  a 
copy  of  the  indictment,  ibid.  Rex  t».  Hol- 
land, 4  T.  R.  691.  In  that  case  an  in- 
formation had  been  filed  against  an  officer 
of  the  East  India  Company,  on  charges 
of  delinquency  founded  upon  a  report 
of  a  board  of  inquiry  in  India  :  and  the 
Court  of  King's  Bench  were  of  opinion 
that  he  had  no  right  to  have  an  inspection 
of  that  report,  and  that  the  court  had  no 
discretionary  power  to  grant  it. 
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person  who  shall  have  the  lawful  custody  thereof,  and  who  is 
hereby  required  to  deliver  the  same)  copies  of  the  examinations  of  the 
witnesses  respectively  upon  whose  depositions  they  have  been  so  held 
to  bail,  or  committed  to  prison,  on  payment  of  a  reasonable  sum 
for  the  same,  not  exceeding  three  halfpence  for  each  folio  of  ninety 
words  :  provided  always,  that  if  such  demand  shall  not  be  made 
before  the  day  appointed  for  the  commencement  of  the  assize  or 
sessions  at  which  the  trial  of  the  person  on  whose  behalf  such 
demand  shall  be  made  is  to  take  place,  such  person  shall  not  be 
entitled  to  have  any  copy  of  such  examination  of  witnesses,  unless 
the  judge  or  other  person  to  preside  at  such  trial  shall  be  of  opi- 
nion that  such  copy  may  be  made  and  delivered  without  delay  or 
inconvenience  to  such  trial  ;  but  it  shall  nevertheless  be  compe- 
tent for  such  judge  or  other  person  so  to  preside  at  such  trial,  if 
he  shall  think  fit,  to  postpone  such  trial  on  account  of  such  copy 
of  the  examination  of  witnesses  not  having  been  previously  had 
by  the  party  charged.' 

Sec.  4.  (  All  persons  under  trial  shall  be  entitled,  at  the  time  Prisoners  en- 
of  their  trial,  to  inspect,  without  fee  or  reward,  all  depositions  (or  J 
copies  thereof)  which  have  been  taken  against  them,  and  returned  s 
into  the  court  before  which  such  trial  shall  be  had.'  (g) 


[814] 


(#)  Sec.  1  reciting  that  '  it  is  just 
and  reasonable  that  persons  accused  of 
offences  against  the  law  should  be  enabled 
to  make  their  full  answer  and  defence  to 
all  that  is  alleged  against  them,'  enacts 
that  '  all  persons  tried  for  felonies  shall 
be  admitted,  after  the  close  of  the  case 
for  the  prosecution,  to  make  full  answer 
and  defence  thereto,  by  counsel  learned 
in  the  law,  or  by  attorney  in  courts  where 
attornies  practise  as  counsel.'  Sec.  2 
providing  that  in  all  cases  of  summary 
conviction  persons  accused  shall  be  ad- 
mitted to  make  their  full  answer,  &c., 
is  repealed  by  the  11  &  12  Viet.  c.  42,  but 
re-enacted  by  sec.  12.  As  to  the  practice 
which  has  prevailed  since  this  statute 
passed,  it  has  been  held  that  a  prisoner's 
counsel  cannot  be  permitted  to  tell  the 
jury  any  facts  which  he  has  heard  from 
the  prisoner,  but  which  he  is  not  in  a  con- 
dition to  prove.  Reg.  v.  Butcher,  2  M.  & 
Rob.  228,  Coleridge,  J.  If  the  prisoner 
does  not  employ  counsel,  he  is  at  liberty 
to  make  a  statement  for  himself,  and  tell 
his  own  story,  which  is  to  havfe  such, 
weight  with  the  jury  as,  all  circumstances 
considered,  it  is  entitled  to  ;  but  if  he  em- 
ploys counsel  he  must  submit  to  the  rules 
which  have  been  established  with  respect 
to  the  conducting  cases  by  counsel.  Reg. 
v.  Beard,  8  C.  &  P.  142,  Coleridge,  J. 
And  the  same  learned  judge  held  that 
after  the  prisoner's  counsel  had  addressed 
the  jury  for  him,  the  prisoner  himself  was 
not  at  liberty  also  to  address  them.  Reg. 
v.  Boucher,  8  C.  &  P.  141.  But  where  on 
an  indictment  for  maliciously  wounding 
the  prosecutor  when  no  other  person  was 
present,  the  prisoner  had  made  a  state- 
ment before  the  magistrate,  which  was 
not  put  in  by  the  counsel  for  the  prose- 


cution ;  Alderson,  B.,  permitted  the  pri- 
soner to  make  a  statement  before  his 
counsel  addressed  the  jury,  and  then  his 
counsel  addressed  the  jury  and  com- 
mented on  the  prisoner's  statement  as 
according  with  the  evidence,  and  only 
supplying  what  was  otherwise  deficient 
in  it.  The  learned  Baron  said,  'I  think  it 
is  right  that  a  person  should  have  an  op- 
portunity of  stating  such  facts  as  he  may 
think  material,  and  that  his  counsel  should 
be  allowed  to  comment  on  that  statement, 
as  one  of  the  circumstances  of  the  case.  On 
trials  for  high  treason  the  prisoner  is  always 
allowed  to  make  his  own  statement  after 
his  counsel  has  addressed  the  jury.  It  is 
true  that  the  prisoner's  statement  may 
often  defeat  the  defence  intended  by  his 
counsel,  but  if  so  the  ends  of  justice  will 
be  furthered  ;  besides,  it  is  often  the 
genuine  defence  of  the  party,  and  not  a 
mere  imaginary  case  invented  by  the  in- 
genuity of  counsel.'  Reg.  v.  Malings,  8 
C.  &  P.  242.  And  at  the  same  assizes 
Gurney,  B.,  after  conferring  with  Alder- 
son,  B.,  allowed  a  similar  course  to  be 
adopted,  but  said  that  he  thought  it  ought 
not  to  be  drawn  into  a  precedent ;  and 
the  prisoner  read  a  written  statement, 
Reg.  v.  Walking,  8  C.  &  P.  243.  The 
report  does  not  state  what  the  particular 
facts  were  in  this  case.  Alderson,  B., 
allowed  the  same  course  in  Reg,  v.  Dyer, 

1  Cox,  C.  C.  113,  and  Reg.  v.  Williams,  1 
Cox,  C.  C.  363 ;  and  in  Reg.  v.  Manzano, 

2  F.  &  F.  64,  Martin,  B.,  after  consulting 
Channell,  B.,  allowed  the  same  course,  as 
there  was  a  precedent  for  it  in  8  C.  &  P., 
although  he  was  entirely  opposed  to  the 
practice.    But  where  on  an  indictment  for 
child-murder  the  two  previous  cases  in  8 
C.  &  P.  were  cited,  and  permission  asked 
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The  11  &  12  Viet,  c.  42,  s.  34,  repealed  this  Act  so  far  <  as 
relates  to  the  right  of  parties  charged  with  offences  to  have  copies 
of  the  depositions  or  examinations  against  them,'  and  by  sec.  27 
enacts  that  ( at  any  time  after  all  the  examinations  aforesaid  shall 
have  been  completed,  and  before  the  first  day  of  the  assizes  or 
sessions  or  other  first  sitting  of  the  court  at  which  any  person  so 
committed  to  prison  or  admitted  to  bail  as  aforesaid  is  to  be  tried, 
such  person  may  require,  And  shall  be  entitled  to  have,  of  and 
from  the  officer  or  person  having  the  custody  of  the  same,  copies 
of  the  depositions  on  which  he  shall  have  been  committed  or  bailed, 
on  payment  of  a  reasonable  sum  for  the  same,  not  exceeding  at  the 
rate  of  three  halfpence  for  each  folio  of  ninety  words.' 

The  22  &  23  Viet.  c.  33,  which  authorizes  coroners  to  admit  to 
bail  any  person  against  whom  a  verdict  of  manslaughter  has  been 
found,  by  sec.  3  enacts  that  f  at  any  time  after  all  the  depositions 
of  witnesses  shall  have  been  taken,  every  person  against  whom 
any  coroner's  jury  may  have  found  a  verdict  of  manslaughter  shall 
be  entitled  to  have  from  the  person  having  custody  thereof  copies 
of  the  depositions  on  which  such  verdict  shall  have  been  found, 
on  payment  of  a  reasonable  sum  for  the  same,  not  exceeding  the 
rate  of  three  halfpence  for  every  folio  of  ninety  words.'  (h) 


for  the  prisoner  to  make  a  statement,  Pat- 
teson,  J.,  said,  'The  general  rule  certainly 
ought  to  be  that  a  prisoner  defended  by 
counsel  should  be  entirely  in  the  hands  of 
his  counsel,  and  that  rule  should  not  be 
infringed  on,  except  in  very  special  cases 
indeed.  If  the  prisoner  were  allowed  to 
make  a  statement,  and  stated  as  a  fact 
anything  which  could  not  be  proved  by 
evidence,  the  jury  should  dismiss  that 
statement  from  their  minds  ;  but  if  what 
the  prisoner  states  is  merely  a  comment  on 
what  is  already  in  evidence,  his  counsel 
can  do  that  much  better  than  he  can.' 
The  prisoner  did  not  make  any  statement. 
Reg.  v.  Rider,  8  C.  &  P.  539.  And  where 
on  an  indictment  for  a  misdemeanor  in 
uttering  base  coin,  a  prisoner  wished  to 
make  a  statement  of  facts  to  the  jury  be- 
fore his  counsel  addressed  them,  and  it 
was  said  that  Lord  Denman,  C.  J.,  had 
allowed  it  to  be  done ;  Bosanquet,  J.,  re- 
fused to  permit  it,  and  observed  that  he 
was  not  informed  of  the  circumstances  of 
the  cases  decided  on  this  Act,  which  he 
thought  could  only  be  meant  to  put  pri- 
soners in  the  same  situation  in  felonies  as 
they  were  in  before  in  misdemeanors,  and 
in  those  cases  certainly  a  defendant  could 
not  be  allowed  the  privilege  of  two  state- 
ments, one  by  himself,  and  one  by  his 
counsel.  Reg.  v.  Burrows,  2  M.  &  Rob. 
1 24.  And  so  where  Reg.  v.  Dyer,  supra, 
and  Reg.  v.  Malings,  supra,  were  cited, 
Byles,  J.,  refused  to  allow  the  prisoner  to 
state  his  defence  before  his  counsel  ad- 
dressed the  jury,  but  gave  the  prisoner 
the  option  of  either  speaking  himself  or 
having  his  counsel  speak  for  him.  No 
facts  arc  stated  in  this  case,  which  was 
a  Mint  prosecution.  Reg.  v.  Taylor,  1 
F.  &  P.  535.  Soon  after  the  passing  of 


this  statute  Parke,  B.,  desired  it  to  be 
understood  that  wherever  there  was  coun- 
sel for  the  prisoner  the  case  should  always 
be  opened.  Rex  v.  Gnscoine,  7  C.  &  P. 
772.  S.P.  Reg.  v.  Morgan,  6  Cox.O.C.  1 1 G, 
per  Talfourd,  J.  The  practice,  however, 
has  been  since  the  statute,  as  before,  only 
to  open  the  case  where  the  facts  have 
some  peculiarity  in  them,  or  the  nature 
of  the  charge  itself  is  such  as  to  require 
an  opening  in  order  to  direct  the  jury's 
attention  to  the  particular  points  for  their 
consideration  ;  and  as  the  case  in  which 
the  learned  Baron  is  said  to  have  made 
the  observation  was  one  of  stealing  and 
receiving  stolen  hay,  he  may,  perhaps, 
have  thought  that  the  latter  charge  re- 
quired some  explanation,  under  the  cir- 
cumstances of  the  case,  before  the  evidence 
was  adduced.  C.  S.  G. 

(A)  This  section  is  as  clearly  confined 
to  cases  of  manslaughter  as  the  previous 
sections  as  to  bail  in  cases  of  manslaughter. 
Two  questions  arise  respecting  the  6  &  7 
Will.  4,  c.  114,  s.  3:  1st,  Did  that  section 
apply  to  depositions  before  a  coroner  ? 
In  Reg.  v.  White,  5  Cox,  C.  C.  562,  Platt, 
B.,  held  that  it  did  ;  and  this  ruling 
seems  to  be  correct ;  for  the  paramount 
intent  of  the  Act  to  give  the  prisoner 
copies  of  the  depositions  in  all  cases  is  so 
clear,  and  the  absurdity  of  holding  that  a 
person  committed  for  murder  is  not  en- 
titled to  copies  of  the  depositions  before 
the  coroner,  though  he  is  to  those  before 
magistrates,  is  so  great,  that  the  reason- 
able construction  of  the  clause  is  that  the 
prisoner  is  entitled  to  copies  in  both  cases 
alike  ;  though  Mr.  Archbold  Jerv.,  Acts, 
84,  2nd  ed.,  has  expressed  a  strong  doubt 
on  the  point.  The  next  question  is,  how 
far  is  the  section  repealed  by  the  11  &  12 
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At  a  meeting  of  the  judges  after  the  passing  of  the  6  &  7  Will.  4, 
c.  114,  for  the  purpose  of  choosing  the  Spring  Circuits  of  1837 
(Littledale,  J.,  Bosanquet,  J.,  and   Coleridge,  J.,  being  absent  after  the  pass- 
from  indisposition),  a  discussion  took  place  as  to  some  points  which  in£ 
were  thought  likely  to  occur  at  the  assizes,  in  consequence  of  the  statutc< 
recent  Act  for  allowing  prisoners  indicted  for  felony  to  make  full 
defence  by  counsel  ;  and  the  following  seemed  to  be  the  course  of 
practice  which  the  judges  present  thought  it  would  be  most  ad- 
visable to  adopt. 

1.  That  where  a  witness  for  the  Crown  has  made  a  deposition 
before  a  magistrate,  he  cannot,  upon  his  cross-examination  by  the 
prisoner's  counsel,  be  asked  whether  he  did  or  did  not,  in  his 
deposition,  make  such  or  such  a  statement,  until  the  deposition 
itself  has  been  read,  in  order  to  manifest  whether  such  statement 
is  or  is  not  contained  therein,  and  that  such  deposition  must  be 
read  as  part  of  the  evidence  of  the  cross-examining  counsel,  (i) 

2.  That,  after  such  deposition  has  been  read,  the  prisoner's 
counsel  may  proceed  in  his  cross-examination  of  the  witness  as  to 
any  supposed  contradiction  or  variance  between  the  testimony  of 
the  witness  in  court  and  his  former  deposition  ;  after  which  the 
counsel  for  the  prosecution  may  re-examine  the  witness,  and  after 
the  prisoner's  counsel  has  addressed  the  jury,  will  be  entitled  to 
the  reply.     And  in  case  the  counsel  for  the  prisoner  comments 
upon  any  supposed  variance  or  contradiction,  without  having  read 
the  deposition,  the  court  may  direct  it  to  be  read,  and  the  counsel 
for  the  prosecution  will  be  entitled  to  reply  upon  it. 

3.  That  the   witness    cannot,   in   cross-examination,  be  com- 
pelled to  answer,  whether  he  did  or  did  not  make  such  or  such 
a  statement  before  the  magistrate,  until  after  his  deposition  has 
been  read,  and  it  appears  that  it  contains  no  mention  of  such 
statement.     In  that  event  the  counsel  for  the  prisoner  may  pro- 
ceed with  his  cross-examination  :   and  if  the  witness  admits  such 
statement  to  have  been  made,  he  may  comment  upon  such  omis- 
sion, or  upon  the  effect  of  it  upon  the  other  part  of  his  testimony; 
or  if  the  witness  denies  that  he  made  such  statement  the  counsel 
for  the  prisoner  may  then,  if  such  statement  be  material  to  the 
matter  in  issue,  call  witnesses  to  prove  that  he  made  such  state- 
ment.    But  in  either  event,  the  reading  of  the  deposition  is  the 
prisoner's  evidence,  and  the  counsel  for  the  prosecution  will  be 
entitled  to  reply. 

Viet.  c.  42,  s.  34  ?     That  clause  was  not  the  22  &  23  Viet.  c.  33,  s.  3,  was  un- 

referred  to  in  Keg.  v.  White,  which  was  necessary,  and  the  difficulty  arising  from 

decided  after  that  Act  passed.   That  case,  that  clause  being  confined  to  manslaugh- 

therefore,   can    hardly  be  treated  as  an  ter  is  immaterial. 

authority  that  the  clause  is  not  repealed  The  6  &  7  Will.  4,  c.  114,  gave  the  pri- 

as  to  depositions  before  a  coroner  ;  bnf,  soner   no   right  to  copies  of  the  deposi- 

although  the  terms  of  the  repeal  are  wide,  tions   after   the    commencement   of    the 

it  should  seem  that  they  may  reasonably  assizes  or  sessions,  unless  the  court  were 

be  limited  so  as  only  to  repeal  the  clause  of  opinion  that  the  copies  might  be  made 

as  to  depositions  before  magistrates  ;  for  without  inconvenience  ;  and  this  part  of 

a  verdict  of  murder  or  manslaughter  may  the  section  does  not  appear  to  be  affected 

be  found  by  a  coroner's  jury  against  a  by  the  repeal,  as  the  repeal  only  extends 

person  who  is  not  present  at  the  inquest,  to   '  the   right   of  parties  charged  with 

and  it  can  hardly  be  correctly  said  that  offences  to  have  copies.' 
any  person  is  charged  with  an  offence  be-  (i)  See  the  28  &  29  Viet,  c  18,  post,  in 

fore  a  coroner,  or  that  the  depositions  are  the  section,  '  How  the  credit  of  witnesses 

taken  against  any  one  on  the  holding  of  may  be  impeached.' 
an  inquest.    If  this  reasoning  be  correct, 
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A  prisoner  is 
not  entitled  to 
a  copy  of  his 
examination. 


4.  If  the  only  evidence  called  on  the  part  of  the  prisoner  is 
evidence  to  character,  although  the  counsel  for  the  prosecution  is 
entitled  to  the  reply,  it  will  be  a  matter  for  his  discretion  whether 
he  will  use  it  or  not.     Cases  may  occur  in  which  it  may  be  fit  and 
proper  so  to  do.  (j) 

5.  In  cases  of  public  prosecutions  for  felony,  instituted  by  the 
Crown,  the  law  officers  of  the  Crown,  and  those  who  represent 
them,  are,  in  strictness,  entitled  to  the  reply,  although  no  evidence 
is  produced  on  the  part  of  the  prisoner,  (k) 

A  prisoner  is  not  entitled  under  the  Act  to  a  copy  of  his  own 
examination,  taken  before  the  committing  magistrate,  which  has 
been  returned  with  the  depositions,  but  only  to  a  copy  of  the 
depositions  of  the  witnesses  against  him.  (7)  This  decision,  ob- 
serves Mr.  Phillipps,(m)  is  founded  on  the  express  language  of  the 
Act,  which  speaks  of  depositions  of  witnesses,  and  says  nothing 
of  the  examinations  of  prisoners.  Yet  it  may  in  some  cases  be  as 
necessary  for  the  full  defence  of  the  prisoner  that  he  should  be 
furnished  with  a  copy  of  his  own  statement  taken  in  writing 
before  the  magistrate,  as  it  is  to  have  a  copy  of  the  depositions, 
especially  where  a  part  of  the  case  for  the  prosecution  consists  of 
evidence  intended  to  disprove  or  contradict  the  prisoner's  state- 


(j)  See  ante,  p.  299.  Where  one  wit- 
ness to  character  was  called,  Alderson, 
B.,  held  that  the  right  to  reply  "was 
general,  and  that  counsel  should  exer- 
cise their  full  discretion  whether,  under 
the  circumstances,  they  will  resort  to  it 
or  not.  Reg.  v.  Corfell,  1  Cox,  C.  C.  123. 
In  this  case  the  only  ground  for  the  re- 
ply was,  that  the  prisoner's  counsel  had 
used  'some  fallacious  arguments.'  But 
the  judges  have  since  uniformly  dis- 
countenanced any  reply  when  witnesses 
to  character  alone  are  called. 

(£)  7  C.  &  P.  676.  In  Rex  v.  Mars- 
den,  M.  &  M.  439,  an  indictment  for 
publishing  a  libel  on  the  Duke  of  Wel- 
lington, the  Attorney-General,  instructed 
by  the  Solicitor  for  the  Treasury,  con- 
ducted the  prosecution,  and  stated,  in 
answer  to  an  objection  that  he  was  not 
entitled  to  reply,  that  he  appeared  in 
his  official  capacity ;  Lord  Tenterden, 
C.  J.,  said,  '  There  is  no  doubt  of  the 
rule;  wherever  the  King's  counsel  appears 
officially,  he  is  entitled  to  reply.'  But  on 
the  same  day  in  Rex  v.  Bell,  ibid.  440,  a 
criminal  information  for  a  libel  on  the 
Lord  Chancellor,  the  Attorney-General 
stated  that  he  appeared  as  the  counsel 
and  private  friend  of  the  Lord  Chancellor, 
and,  no  evidence  being  offered  in  defence, 
he  did  not  reply.  In  Reg.  v.  Gardner, 
1  C.  &  K.  628,  an  indictment  for  stealing 
money  out  of  a  post  letter,  Whately,  Q.C., 
claimed  the  reply,  as  he  represented  the 
Attorney-General ;  but  it  was  urged  that 
this  was  like  a  prosecution  by  any  other 
of  the  public  departments.  Pollock,  C.  B., 
'  If  this  is  a  prosecution  by  the  Attorney- 
General,  those  who  represent  him,  though 
not  usually  counsel  for  the  Crown,  have 
the  right  to  reply,  as  in  the  Mint  cases 


at  the  Old  Bailey.'  [On  the  Oxford  cir- 
cuit I  never  knew  the  right  to  reply 
claimed  in  a  Mint  case.  I  was  my- 
self counsel  for  the  Mint  at  Hereford, 
Monmouth,  and  Gloucester  for  many 
years,  and  never  claimed,  or  had  it  sug- 
gested to  me  that  I  should  claim,  the 
reply  where  no  evidence  was  given  for 
the  prisoner.]  And  in  Reg.  v.  Taylor, 
1  F.  &  F.  535,  which  was  a  Mint  pro- 
secution on  circuit,  Byles,  J.,  would  not 
admit  the  right  of  reply.  In  Reg.  v. 
Beckwith,  7  Cox,  C.  C.  505,  an  indict- 
ment for  forging  voting  papers  at  an 
election  of  guardians  of  the  poor,  the 
prosecution  had  been  directed  by  the 
Poor  Law  Board,  and  Bliss,  Q.  C.,  stated 
that  he  appeared  for  the  Attorney-Ge- 
neral and  claimed  the  reply  ;  citing  Reg. 
v.  Gardner ;  but  Byles,  J.,  said,  'I  am  of 
opinion  that  the  right  to  reply  where  the 
prisoner  calls  no  witnesses  ought  to  be 
limited  to  the  Attorney-General .  when 
prosecuting  in  person,  and  if  I  could  do 
so,  I  would  not  allow  it  even  in  that  case. 
I  certainly  cannot  permit  it  under  any 
other  circumstances,'  and  refused  to 
allow  a  reply.  In  Reg.  v.  Christie,  7 
Cox,  C.  C.  506,  an  indictment  for  mur- 
der on  the  sea,  Bliss,  Q.  C.,  at  the  close  of 
the  case  for  the  prosecution,  claimed  the 
reply  under  any  circumstances,  as  he  ap- 
peared ex  officio  as  Attorney-General  of 
the  County  Pitlatine  of  Lancaster  ;  Mar- 
tin, B.,  '  I  cannot  admit  your  claim  ;  the 
right  is  a  very  objectionable  one;  I  shall 
limit  it  wherever  possible,  and  I  wish  I 
could  prevent  even  the  Attorney -General 
of  England  from  exercising  it.' 

(/)  Reg.  v.  Aylett,  8  C.  &  P.  669, 
Littledale,  J.,  and  Parke,  B. 

(m)  2  Phill,  Ev.  181. 
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ment.  In  such  a  case,  if  it  were  necessary  for  the  ends  of  justice 
the  judge,  by  virtue  of  his  judicial  authority,  might  allow  the 
prisoner  to  inspect  his  written  examination,  (n) 

It  was  held  that  a  prisoner  was  not  entitled,  under  the  6  &  7 
Will.  4,  c.  114,  s.  3,  to  copies  of  the  depositions  until  he  was 
finally  committed  or  held  to  bail  for  the  purpose  of  trial,  and  there- 
fore he  was  not  so  entitled  on  being  committed  for  further  exami- 
nation, (0)  and  it  has  also  been  held  that  a  prisoner  is  not  entitled, 
under  the  11  &  12  Viet.  c.  43,  s.  27,  to  such  copies,  unless  he  has 
either  been  committed  to  prison  to  take  his  trial  at  a  particular 
time,  or  has  been  admitted  to  bail  to  make  his  appearance  at  a 
certain  time,  for  the  purpose  of  being  tried;  and  therefore  a 
person  committed  till  the  next  sessions  for  want  of  sureties  to  keep 
the  peace,  and  then  to  do  what  should  be  enjoined  him  by  the 
court,  is  not  entitled  to  copies  of  the  depositions  taken  against 
him.  (/?) 

Where  additional  evidence  has  been  obtained  after  the  com- 
mittal, but  no  depositions  containing  such  evidence  taken,  the 
court  has  no  authority  to  order  a  copy  of  such  evidence,  (q) 

Where  the  prisoner  was  committed  for  receiving  iron,  knowing 
it  to  have  been  stolen,  and  a  person,  who  had  been  committed  as 
having  stolen  the  iron,  was  admitted  as  a  witness  for  the  Crown, 
Patteson,  J.,  allowed  the  prisoner's  counsel  to  inspect  the  depo- 
sitions which  had  been  returned  against  the  person  charged  as  the 
thief,  (r) 

Where  a  true  bill  was  found  against  a  prisoner  for  the  murder 
of  a  person,  on  the  investigation  of  whose  death  the  coroner's  jury 
returned  a  verdict  of  ( Wilful  murder  against  some  person  or  per- 
sons unknown,'  and  the  depositions  taken  before  the  coroner  were 
in  the  possession  of  the  officer  of  the  court  before  whom  the  pri- 
soner was  to  be  tried ;  it  was  held  that,  although  the  coroner 
could  not  have  been  compelled  to  return  the  depositions  under  the 
7  Geo.  4,  c.  64,  s.  4,  yet  the  judges  had  power  by  their  general 
authority  as  a  court  of  justice,  if  they  thought  it  essential  to 
the  interests  of  justice,  to  order  a  copy  of  them  to  be  given  to  the 
prisoner,  (s) 

Where  a  prisoner  was  indicted  for  obtaining  money  by  falsely 
pretending  that  a  parcel  contained  a  number  of  letters,  and  those 
letters  had  been  seized  under  a  search-warrant,  and  were  in  the 
possession  of  the  prosecutrix,  who  had  written  and  sent  them  to 
the  prisoner,  an  order  was  made  by  the  Central  Criminal  Court 
for  an  inspection  of  the  letters,  but  not  for  copies,  (t) 


A  prisoner 
must  be  held 
to  bail  or 
committed  for 
trial  to  be 
entitled  to  a 
copy  of  the 
depositions. 


Additional 
evidence. 


Depositions 
against  an- 
other. 


Before  a 
coroner. 


Letters. 


(w)  See  per  Coleridge,  J.,  in  Ex  parts. 
Greenacre,  note  (s),  infra. 

(o)  Reg.  t?.  Mayor  of  London,  5  Q.  B. 
555. 

(p)  Exparte  Humphrys,  4  Sess.  C.  1 79, 
Coleridge,  J.,  who  seemed  also  clearly 
of  opinion  that  a  prisoner  would  have  no 
right  to  a  copy  of  the  depositions  after  he 
had  been  tried. 

(9)  Reg.  v.  Connor,  1  Cox,  C.  C.  233, 
Patteson,  J. 

(r)  Reg.  v.  Walford,  8  C.  &  P.  767. 
The  report  does  not  state  whether  these 
depositions  were  taken  in  the  presence  or 

A  A 


absence  of  the  prisoner. 

(s)  Ex  parte  Greenacre,  8  C.  &  P.  32, 
Littledale,  J.,  and  Coleridge,  J.,  and  per 
Coleridge,  J.,  'Supposing  these  deposi- 
tions had  been  against  some  other  person 
tried  a  year  ago  for  an  offence  with  which 
this  particular  prisoner  had  nothing  to 
do,  yet  if  we  had  them,  have  we  not 
authority  as  a  court  of  justice,  if  we  think 
it  essential  to  the  interests  of  justice,  to 
order  a  copy  of  them  to  be  given  to  him? 
I  think  that  we  have.' 

(0  Reg.  v.  Colucci,  3  F.  &  F.  103. 
Quare  whether  these  letters  were  not  the 
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Inspection  of  Where  civil  rights  are  depending,  a  party  has  a  right  to  inspect, 
public  books.  an(j  take  copies  of  such  books,,  &c.,  as  are  of  a  public  nature, 
Never  granted  wherein  he  has  an  interest ;  (u)  but  a  rule  for  inspecting  a  public 
casc^m  writing  is  never  granted,  where  the  party  who  has  them  in  his 

custody  would,  by  producing  them  for  inspection,  disclose  any 
evidence  of  a  criminal  nature,  or  expose  himself  to  a  criminal 
prosecution ;  for  it  is  a  constant  and  invariable  principle  that  in 
criminal  cases  the  party  shall  never  be  compelled  to  furnish  evi- 
dence against  himself,  (v) 

2  Of  the  proof  2ndly.  Of  the  proof  of  private  documents.  The  execution  of  all 
of  private  do-  written  instruments  which  were  attested,  whether  under  seal  or 
cnments.  no^  must  have  been  proved  by  the  subscribing  witness,  if  he  could 
be  produced,  and  was  capable  of  being  examined.  Thus,  not  only 
bonds  and  other  deeds,  but  attested  notices  to  quit,  (to)  attested 
[817]  warrants  to  distrain,  (z)  attested  bills  of  exchange,  or  promissory 
notes,  must  have  been  proved  by  the  attesting  witness.  (?/)  And 
so  strictly  was  this  rule  observed  that  the  testimony  of  the  attest- 
ing witness  could  not  be  dispensed  with,  though  an  acknowledg- 
ment of  the  obligor  himself  were  proved,  admitting  that  he 
executed  the  bond,  (z)  or  the  defendant  had  admitted  the  execution 
in  his  answer  to  a  bill  in  chancery;  (a) 'for  though  the  party 
might  acknowledge  the  bond,  yet  he  might  not  know  every  cir- 
cumstance attending  the  execution  ;  f  a  fact  may  be  known  to 
the  subscribing  witness,  not  within  the  knowledge  or  recollection 
of  the  obligor,  and  he  is  entitled  to  avail  himself  of  all  the  know- 
ledge of  the  subscribing  witness  relative  to  the  transaction.'  (b) 
And  although  it  was  once  held  that  if  an  attesting  witness  had 
become  blind,  he  need  not  be  called,  but  it  was  sufficient  to  prove 
his  handwriting;  (c)  and  this  course  was  adopted  in  another 
case,  (d)  Yet  it  was  afterwards  held  that  a  bond  could  not  be 
proved  without  calling  the  attesting  witness,  although  he  was 
blind,  as  he  might,  from  his  recollection  of  the  transaction,  give 
most  important  evidence  respecting  it.  (e)  But  where  the  attesting 
witness  was  dead,  (f)  or  insane,  (g)  or  absent  in  a  foreign  country, 
or  not  amenable  to  the  process  of  the  superior  courts,  (A)  as  where 
he  was  in  Ireland,  ({)  or  where  he  could  not  be  found  after  diligent 
inquiry,  (k)  evidence  of  the  witness's  handwriting  was  admis- 
sible. (Z)  In  these  cases  the  proof  of  the  subscribing  witness's 
handwriting  was  evidence  of  the  execution  of  the  instrument  by 
the  party  therein  named,  whose  signature  the  instrument  purports 
to  bear ;  and  for  the  purpose  of  proving  the  execution,  that  is, 

property  of  the  prisoner  ;  and  qucere  the  734,  Holt,  C.  J.,  at  Warwick  Assizes, 

right  to  issue  a  search-warrant  for  them.  (d)  Pedler  v.  Paige,  1  M.  &  Rob.  258, 

(«)  Tidd.  647.  Park,  J.  A.  J. 

(w)  Tidd.  649.  (e)  Cronk  v.  Frith,  9  C.  &    P.   197, 

(w)  Doe  v.  Durnford,  2  M.   &  S.  62.  Lord  Abinger,  C.  B.,  2  M.  &  Rob.  262. 

And  it  makes  no  difference  that  the  party,  (/)  Anon.  12  Mod.  607.     See  Reg.  v. 

upon  whom  the  notice  was  served,  read  it  St.  Giles,  1  E.  &  B.  642. 

and  made  no  objection.    Ibid.  (#)  Currie  v.  Child,  3  Campb.  283. 

O)  Higgs  v.  Dixon,  2  Stark.  N.  P.  C.  (h)  Prince  v.  Blackburn,  2  East,  250. 

!80.  fa  Hodnett  v.  Fc  rman,  1  Stark.  N.P.C. 

(#)  2  Phill.  Ev.  202.  90. 

(z)  Abbot  v.  Plumbe,    1  Dougl.  216.  (£)  Cunliffe  v.  Sefton,  2  East,  183. 

Whyman  v.  Garth,  8  Exch.  R.  803.  (/)  2  Phill.  Ev.  210,  et  seq.     See  also 

(a)  Call  v.  Dunning,  4  East,  53.  what  will  be  considered  a  diligent  inquiry 

(b}  By  Le  Blanc,  J.,  4  East,  53.  so  as  to  let  in  such  evidence,  ibid.  212, 

(c)  Wood  v.  Drury,   1  Lord  Raym.  et  seq. 
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that  the  instrument  was  executed  by  the  party  so  named,  it  was 
not  necessary  to  prove  the  handwriting  of  the  party,  (in)  And  so 
also  formerly  where  the  witness  was  infamous,  (tt)  or  interested,  (o) 
proof  of  his  handwriting  was  admissible,  because  he  was  not  com- 
petent. 

But  now  by  the  28  &  29  Viet.  c.  18,  s.  7,  'it  shall  not  be  ne- 

cessary  to  prove  by  the  attesting;  witness  any  instrument,  to  the 

TT*7       /i1,.,         ,          ,.        •  ••.  T         i    • 

validity  of  which  attestation  is  not  requisite,  and  such  instrument 

may  be  proved  as  if  there  had  been  no  attesting  witness.' 

Where  an  instrument  is  lost  and  the  attesting  witness  is 
unknown,  the  execution  by  the  parties  may  be  proved;  (/?) 
and  it  seems  doubtful  whether  in  any  case  where  the  attesting 
witness  to  a  lost  instrument  is  dead,  it  is  necessary  to  prove 
his  handwriting,  (q)  An  instrument  signed  by  one  prisoner  and 
attested  by  another  prisoner  is  admissible  against  both  upon 
proof  of  their  signatures,  (r)  But  with  a  view  to  establish  the 
identity  of  the  party,  and  to  show  that  the  person  who  executed 
the  instrument  is  the  party  to  the  suit,  or  the  party  charged, 
proof  of  the  party's  handwriting  may  be  important  and  most 
satisfactory  evidence,  (w)  And  it  seems  to  be  settled  that 
where  a  written  instrument  is  attested  by  a  subscribing  witness, 
who  is  dead,  or  abroad,  or  out  of  the  reach  of  the  process  of  the 
court  at  the  time  of  the  trial,  or  cannot  be  found,  it  is  requisite  to 
give  some  evidence  that  the  party  who  signed  the  instrument  is 
the  defendant  sought  to  be  charged  under  it,  as  well  as  to  prove 
the  handwriting  of  the  subscribing  witness.  Where,  therefore, 
the  attesting  witness  to  a  promissory  note  was  in  Canada,  and  his 
handwriting  was  proved  by  his  nephew,  who  did  not  know  where 
either  the  defendant  or  the  plaintiff  lived,  or  anything  about  the 
defendant,  or  about  his  making  his  mark  to  the  note,  the  Court  of 
Exchequer  held  that  this  was  insufficient  ;  for  although  proof  of 
the  attestation  would  be  evidence  of  everything  on  the  face  of  the 
instrument,  viz.  of  everything  he  as  attesting  witness  asserted,  yet 
by  his  attestation  he  does  not  assert  that  this  defendant  signed  the 
note  ;  but  that  some  F.  M.  did  ;  that  F.  M.  is  left  unidentified 
and  unconnected  with  the  person  sued;  but  the  issue  to  be 
proved  is  that  this  F.  M.  executed,  (s)  So  where  an  attesting 
witness  to  a  promissory  note  proved  that  the  signature  Hugh 
Jones  was  written  on  the  note  in  his  presence  by  a  Hugh  Jones 
who  kept  a  public-house  at  a  particular  place  in  Anglesea,  but  he 
had  not  seen  him  since  the  date  of  the  note,  and  the  name  was  a 
very  common  one  in  Anglesea  ;  it  was  held,  on  the  authority  of  the 
preceding  case,  that  there  was  no  sufficient  evidence  to  go  to  the 


Where  proof 

ty  attcsVn£ 
witness  is 

unnecessary. 

Lost  instru- 
mcnt- 


identity  of 
the  prisoner. 


[sis] 


(;w)  2  Phill.  Ev.  214. 

(n)  Jones  v.  Mason,  2  Stra.  833. 

(o)  Godfrey  v.  Norris,  1  Stra.  34. 

(;?)  Keeling  v.  Ball,  Pcakc,  Ev.  A  pp. 
xxxii. 

(9)  Reg.  v.  St.  Giles,  1  E.  &  B.  642, 
ante,  p.  241. 

(r)  Reg.  v.  Marsh,  1  Den.  C.  C.  205. 
This  was  an  indictment  against  Marsh  and 
Lord  for  attempting  to  obtain  money  from 
an  Insurance  Company  by  a  false  claim 
in  writing  for  a  loss  of  a  horse,  which 
was  signed  by  Marsh  and  attested  by 


Lord  ;  and  Wightman,  J.,  held  that  the 
document  was  admissible  on  proof  of 
the  handwriting  of  the  prisoners  without 
calling  Lord  as  a  witness.  The  point 
was  reserved,  but  the  case  went  off  ou 
an  objection  to  the  indictment,  see  ante, 
vol.  2,  p.  698,  and  this  point  was  not 
noticed.  It  should  be  noticed  that  in 
this  case  the  instrument  was  put  in 
evidence  as  part  of  the  fraud  charged 
against  both  prisoners. 

(s)  Whuelock  v.  Musgravc,  3  Tynv, 
541.  C.  &  M.  521. 
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jury  of  the   identity   of  the  person   who  had  signed  the   note 
with  the  defendant,  against  whom  the  action  was  brought  upon 
the   note,  (t)     But   where  a  bill  of  exchange   was   directed  to 
6  Charles  Banner   Crawford,  East  India   House,'  and  a  witness 
proved  that  the  handwriting  of  the  acceptance,  '  C.  B.  Crawford,' 
was  that  of  a  clerk  of  that  name  in  the  East  India  House,  who 
had  left  it  five  years  ago,  but  he  did  not  know  whether  he  was 
the  defendant  in  the  action;   it  was  held  that  there  was  suffi- 
cient evidence  of   the  identity,    (u)      So    where   three  bills  of 
exchange  were  accepted  in  the  name  of  Henry  Thomas  Ryde, 
and  made  payable  at  the  Regent  Street  branch  of  the  London  and 
Westminster  Bank,  and  the  cashier  of  that  bank  proved  that  he 
knew  the  handwriting  of  Henry  Thomas  Ryde,  and  that  the  ac- 
ceptances were  in  his  writing,  that  he  had  kept  an  account  at 
the  Regent  Street  branch,  but  his  only  means  of  knowledge  as 
to  the  handwriting  consisted  in  his  having  as  cashier  paid  cheques 
drawn  in  the  name  of  Henry  Thomas  Ryde,  whom  he  did  not 
know  and  had  never  seen  write  ;  it  was  held  that  there  was  suffi- 
cient evidence  of  identity  of  the  person  who  had  accepted  the 
bills  with  Henry  Thomas  Ryde,  the  defendant  in  an  action  brought 
upon  those  bills,  (v)     So  where  a  witness  proved  that  he  saw  a 
person  of  the  name  of  William  Seal  Evans  write  a  letter  about 
five  years  ago,  which  letter  was  produced,  and  established  a  case 
against  the  defendant,  William  Seal  Evans,  for  goods  sold  and 
delivered,  if  the  identity  of  the  writer  and  the  defendant  were 
shown,  but  the  witness  had  not  seen  the  person  since,  and  did  not 
know  whether  he  was  the  defendant ;  it  was  held  that  there  was 
sufficient  evidence  of  the  identity,  (w)    Evidence  that  the  defend- 

(0  Jones  v.  Jones,   9  M.  &  W.  75.  '  The  rule  of  law  is  the  same  in  civil  as 

Parke,  B.,  *  The  plaintiff  might  have  called  in  criminal  proceedings.     Now  suppose  a 

the  defendant's  attorney  to  say  whether  the  person  to  be  tried  for  forging  the  signa* 

person  who  employed  him  was  the  Hugh  ture  of  W.  II.  Alder  of  H.  House  to  a 

Jones  who  kept  the  public  house.'    Lord  bond,  and  that  the   subscribing  witness 

Abinger,C.B., said, 'The  argument  for  the    •  said,  "I  saw  that  bond  signed  at  the  inn  I 

plaintiff  might  be  correct,  if  the  case  had  keep,  but  I  never  saw  the  party  execu- 

not  introduced  the   existence   of  many  ting  before  or  since,"  could  that  prisoner's 

Hugh  Joneses  in  the  neighbourhood  where  case  be  left  to  the  jury  ?' and  on  this  dictum 

the  note  was  made.'  being  cited  in   Roden   v.    Hyde,  supra, 

(u)  Greenshields  v.  Crawford,  9  M.  &  Pattcson,  J.,  said,  '  There  must  be  some 

W.  314.  distinction  in  the  modes  of  proof  accord- 

(y)  Roden  v.  Ryde.  4  Q.  B.  626.  ing  to  circumstances.     In  a  civil  case  the 

(w)  Seweli   v.  Evans,   4   Q.   B.  626.  action  may  be  against  the  executors  of 

This  and  the  preceding  case  were  decided  the  party  who  signed.  I  do  not  understand 

at  the  same  time.     The  grounds  of  the  the  doctrine  of  Bolland,  B.  In  a  criminal 

decision  seem  to  have  been,  that  where  case  the  prisoner  would  be  in  court,  and 

no  particular  circumstance  tends  to  raise  the  witness  would  be  asked  whether  that. 

a  question  as  to  the  party  being  the  same,  was  the  man  who  signed  the  bond.'  And 

even  identity  of  name  is  something  from  Lord  Denman,  C.  J.,  said,  that  the  dictum 

which  an  inference  may  be  drawn.    If  of  Bolland,  B.,  had  been  answered  by 

the  name  were  one  of  very  frequent  oc-  this  remark.    But  it  may  be   doubted 

currence,  there  might  not  be  much  ground  whether  the  answer  is  satisfactory.    Sup- 

for  drawing  the  conclusion;  but  where  pose   the   witness   said,   'I  cannot    tell 

a  name  is  not  so  common,  the  inference  whether  the  prisoner  is  the  person  I  saw 

would  be  different.   The  supposition  that  sign  the  bond,'  then  the  case  Would  rest 

the  right  man  has  been  sued  is  reasonable,  entirely  on  the  identity  of  the  name  ;  and 

because,  if  not,  he  might  so  easily  prove  that  is   plainly   the  point  Bolland,   B., 

that  he  was  not  the  person,  and  on  ac-  meant  to   put ;    and  it  can   hardly   be 

count  of  the  danger  a  party  would  incur  doubted  that  no  judge  would  leave  the 

if  he  served  process  on  a  wrong  party  case  to  the  jury  on  such  evidence.    Per- 

intentionally.      In    Logan  v.   Alder,    3  haps  a  better  illustration  may  be  put  in 

Tyrw.  557,  note  (a),  Bolland,  B.,  said,  a  case  in  the  Divorce  Court.  Suppose  the 
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ant  was  present  when  the  instrument  was  prepared,  (#)  or  that  he 
had  made  acknowledgments  respecting  it,  (y)  would  be  sufficient 
to  connect  him  with  the  instrument.  And  if  an  instrument  de- 
scribes a  party  on  the  face  of  it  by  name,  place  of  abode,  and  trade 
(as  F.  M.  of  R.  in  the  county  of  Y.,  carpenter),  the  cases  establish 
that  proof  of  the  handwriting  of  the  subscribing  witness  would  be 
sufficient  to  show  that  it  was  signed  by  a  person  truly  described  as 
being  of  that  name  and  place ;  but  still  the  plaintiff  must  show 
that  the  defendant  corresponds  with  that  description,  (z)  So 
where  in  an  action  against  James  Roberts,  as  a  petitioning  creditor, 
it  appeared  from  the  proceedings  in  the  Bankruptcy  that  the  peti- 
tioning creditor  was  James  Roberts ;  it  was  held  that  this  was 
sufficient  primd  facie  evidence  of  identity.  («)  So  where  a  genuine 
license  was  proved  under  the  seal  of  the  Apothecaries'  Company, 
which  granted  a  right  to  practise  and  dispense  medicines  as  an 
apothecary  to  a  person  of  the  same  Christian  and  surname  as  the 
plaintiff,  who  had  acted  as  an  apothecary,  prescribing  and  dis- 
pensing medicines  to  his  patients ;  it  was  held  that  there  was 
ample  evidence  to  go  to  the  jury  of  the  identity  of  the  plaintiff 
with  the  person  named  in  the  license.  (#)  So  where  in  an  action 
against  a  pilot  for  negligence  in  the  management  of  a  vessel,  it 
was  objected  that  no  evidence  had  been  given  that  the  defendant 
was  the  pilot,  whereon  the  plaintiff's  counsel  called  out  Mr.  Hen- 
derson, intending  to  call  the  defendant's  son  as  a  witness  to  prove 
that  fact,  when  a  person  answered  him,  and  said,  '  I  am  the  pilot;' 
he  was  not  sworn,  but  was  proved  to  have  been  acting  as  pilot  at 
the  time  of  the  accident ;  it  was  held  that  there  was  some  evi- 
dence of  identity,  as  the  name  and  calling  resembled  those  of  the 
defendant,  (c)  The  handwriting  of  a  party  may  be  proved  by  a  Handwriting, 
witness  who  has  seen  him  write ;  and  if  a  witness  states  that  he  how  proved, 
has  only  seen  him  write  once,  but  thinks  the  signature  is  his 
handwriting,  it  is  evidence  to  go  to  the  jury,  although  he  says  that 
he  can  form  no  belief  on  the  subject,  (d)  A  written  correspond- 
ence with  the  party,  although  the  witness  has  never  seen  him 

co-respondent  had  half  a  dozen  strange  (y)  Whitelock  v.  Musgrave,  supra  (s). 

Christian  names,  and  a  letter  was  found  (z)  Whitelock   v.    Musgrave,    supra, 

in  the  wife's  possession  signed  in  all  these  per  Bayley,  J. 

names,  could  it  be  contended  that  that  (a)  Hamber  v.  Roberts,  7  C.  B.  861. 

letter  was  admissible  in  evidence  against  (b)  Simpson  v.  Dismore,  9  M.  &  W. 

the   co-respondent   without  any   further  47;  and  see  Russell  v.  Smyth,  9  M.  &  W. 

proof  of  identity  ?     Or  suppose  a  man  810,  where  the  same  Christian  and  sur- 

were  indicted  for  sending  a  threatening  name,  profession,  residence,  and  age  of  a 

letter,  can  it  be  doubted  that  there  must  person  named  in  a  suit  as  those  of  the 

be  some  evidence    beyond    identity   of  defendant  were  held  sufficient  evidence 

name  to  warrant  the  case  being  left  to  of  identity  of  the  party  named  in  the  suit 

the  jury  ?     In  Reg.  v.  Ellen   Murtagh,  with  the  defendant. 

6  Cox,  C.  C.  447,  the  prisoner  was  in-  (c)  Smith  v.  Henderson,  9  M.  &  W. 

dieted  for  making  a  false  declaration,  and  978. 

it  was  proved  that   the  declaration  was  (<f)  Garrels  v.  Alexander,  4  Esp.  37. 

made  by  a  woman  describing  herself  as  The  signature  of  a  person  may  be  proved 

Ellen  Murtagh,  and  that  she  affixed  her  by  a  witness  who  has  seen  him  write  bis 

mark  to  it,  but  the  witnesses  were  unable  surname   only.     Lewis  v.   Sapio,  M.  & 

to  identify  the  prisoner  as  that  woman,  Malk.  N.  P.  C.  39,  by  Abbott,   C.   J., 

and  a  statement  of  the  prisoner  having  overruling  Powell  v.  Ford,  2  Stark.  R. 

been  held  inadmissible,  she  was  acquitted,  164,  2  Phill.  Ev.  249.     A  witness  may 

and  it  was  not  even  suggested  that  there  prove  the  identity  of  a  mark  from  hav- 

was  any  evidence   to   go  to  the   jury.  ing  seen  the  person  make  it  rn  several 

Pennefather,  B.,  and  Moore,  J.  occasions.     George  v.  Surrey,  '.\L  &  M. 

(A-)  Nelson  v.  Whittall,  1  B.  &  A.  19.  516. 
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write,  will  be  sufficient  to  enable  him  to  speak  to  the  handwriting  ; 
for  when  letters  are  sent  directed  to  a  particular  person,  and  on 
particular  business,  and  an  answer  is  received  in  due  course,  a  fair 
inference  arises,  that  the  answer  was  sent  by  the  person  whose 
handwriting  it  purports  to  be.  (e)     So  where  a  witness  who  had 
never  seen  the  defendant,  but  had  corresponded  with  a  person  of 
defendant's  name,  living  at  Plymouth  Dock,  where  the  defendant 
resided,  and  where,   according  to  other  evidence,  there  was  no 
other  person  of  the  same  name,  stated  that  the  handwriting  in 
question  was  the  handwriting  of  the  person  with  whom  he  cor- 
responded, the  evidence  was  held  sufficient.  (/)      So  where  on  an 
information  for  a  libel,  in  order  to  show  that  certain  letters  were 
in  the  handwriting  of  the  defendant,  a  witness  proved  that  he  had 
never  seen  the  defendant  write,  but  he  had  seen  a  number  of 
letters,  which  purported  to  have  come  from  him  on  the  subject  of 
a  cause  in  which  he  was  engaged  on  one  side,  and  the  witness  on 
the  other  side,  and  the  witness  had  acted  upon  those  letters  in  the 
course  of  the  cause ;  Lord  Tenterden,  C.  J.,  held  that  the  witness 
was  competent  to  prove  the  defendant's  handwriting,  (g)     But 
where  an  attorney  for   three  defendants  stated  that  he  did  not 

know  the  handwriting  of  one  of  the  defendants,  but  before  under- 

« 
taking  to  defend  the  action   he  had  required  a  retainer  signed  by 

all  three  defendants,  and  had  received  a  retainer  purporting  to  be 
signed  by  all  the  defendants,  upon  which  he  had  acted ;  it  was 
held  that  the  attorney  was  not  competent  to  prove  the  handwriting 
of  the  one  defendant ;  for  the  other  two  defendants  might  have 
signed  the  retainer  for  him  with  his  assent,  (li) 

Knowledge  of  Questions  have  several  times  arisen  whether  a  witness  may  spej'k 
writing  ac-  to  handwriting,  not  from  direct  comparison,  but  from  a  standard  in 
quired  oy  m-  j^  n  m;n(j  wliere  that  standard  has  been  obtained  by  the  inspec- 
speetion  ot  _  i«ii  i  i  •  ••  •  i  • 

documents  for   tion  ot  papers  which  have  been  shown  to  him  purposely  with  a  view 

the  purpose  of  to  a  particular  cause,  (i)  Where  a  witness  had  seen  the  alleged 
the  case.  writer  of  a  disputed  signature  write  several  times  for  the  purpose 

of  showing  the  witness  his  manner  of  writing;  Lord  Kenyon, 
C.  J.,  rejected  the  evidence,  as  the  defendant  might  write  differ- 
ently from  his  common  writing  through  design.  (/)  So  where 
after  suspicion  had  been  raised  that  the  prisoner  had  sent  a 
threatening  letter,  a  policeman  was  sent  to  pay  the  prisoner  some 
money,  and  to  procure  a  receipt  from  him  for  it,  that  he  might  see 
him  write  and  be  able  to  speak  to  his  handwriting,  and  he  obtained 
a  receipt  accordingly,  but  he  had  no  previous  knowledge  of  the 
prisoner's  handwriting;  Maule,  J.,  held  that  knowledge  so  ob- 
tained for  such  a  specific  purpose,  and  under  such  a  bias,  was  not 
such  as  to  make  a  man  admissible  as  a  quasi  expert  witness,  and 
rejected  his  evidence,  (k)  So  where  the  prisoner  was  tried  for 
uttering  a  forged  cheque,  on  which  he  was  alleged  to  have  written 
a  certain  indorsement  at  the  time  he  uttered  the  cheque,  and  he 
afterwards  wrote  his  name  and  the  same  words  as  were  in  the 

(e)  Per  Lord   Kenyon,  Cary   v.  Pitt,  (z)  2  Phill.  Ev.  259. 

Peake  Ev.  App.  85.  ( /)  Stranger  v.  Searlc,  1  Esp.  14. 

(/)  Harrington  v.  Fry,  1  Ry.  &  Mood.  (i)  Reg.  v.  Crouch,  4  Cox,  C.  C.  163. 

90-  See  also  Reg.  v.  Barber,  1  C.  &  K.  434, 

(#)  Rex  v.  Slaney,  5  C.  &  P.  213.  ante,  p.  247. 

(Ji)  Drew  v.  Prior,  5  M.  &  Gr.  264. 
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indorsement,  at  the  request  of  a  person,  on  another  piece  of  paper, 
it  was  held  that  this  paper  was  not  admissible  for  the  purpose  of 
comparison.  (/)  But  where  on  a  trial  in  a  county  court  the 
defendant  swore  that  he  had  not  signed  a  memorandum,  and  the 
judge  directed  him  to  write  his  name  in  pencil  on  apiecQof  paper, 
which  he  did,  and  he  was  indicted  for  perjury  in  the  evidence  he 
gave  on  that  occasion  ;  Wightman,  J.,  thought  the  jury  might 
compare  the  signatures,  as  the  signing  the  name  by  the  defendant 
during  his  examination  formed  part  of  the  transaction  out  of  which 
the  charge  arose,  (w)  So  where  a  witness  had  observed  a  name 
signed  to  an  affidavit,  which  had  been  used  by  the  plaintiff's  coun- 
sel in  answer  to  an  application  to  postpone  the  cause,  and  in  the 
affidavit  it  was  sworn  that  the  party  signing  it  was  the  plaintiff's 
wife ;  Park,  J.  A.  J.,  held  that  the  witness  might  speak  to  that 
person's  name  as  the  attesting  witness  to  an  agreement  purporting 
to  be  signed  by  the  plaintiff.  (11) 

It  was  an  established  rule,  that  handwriting  could  not  be  proved  Comparison 
by  comparing  the  paper  with  any  other  papers  acknowledged  to  be  ?( handwrit- 
genuine.  (0)  Thus  where  on  a  trial  for  forging  a  bill  of  exchange,  ing* 
an  artist  and  lithographic  printer  who  declared  himself  able  to  form 
a  judgment  whether  documents  were  in  the  same  or  in  different 
handwritings  was  asked,  ( whether  from  his  knowledge  and  experi- 
ence on  such  subjects  he  could  say  whether  the  names  of  the  drawer, 
acceptor,  and  indorsee  of  the  forged  bill  were  written  by  the  same 
person?'  Cresswell,  J.,  held  that  the  question  could  not  be  put, 
for,  however  it  might  be  argued,  it  eventually  came  to  a  mere 
comparison  of  handwriting.  (/>)  So  a  threatening  letter,  and  an- 
other writing  proved  to  be  the  prisoner's,  could  not  be  put  in  a  wit- 
ness's hand  in  order  that  he  might  compare  them  and  say  whether  he 
was  of  opinion  that  they  were  written  by  the  same  person,  (q)  But 
upon  a  question  respecting  the  identity  of  handwriting,  the  jury 
may  be  allowed  to  take  other  papers,  which  have  been  proved  to 
be  the  writing  of  the  party  whose  handwriting  is  disputed — pro-  [»19] 
vided  they  are  part  of  the  proofs  in  the  cause — and  may  compare 
them  with  the  disputed  writing,  for  the  purpose  of  forming  their 
opinion  whether  the  disputed  writing  is  genuine,  (r)  But  it  was  an 
established  qualification  of  this  rule  that  documents,  irrelevant  to 
the  issues  on  the  record,  were  not  to  be  received  in  evidence  at  the 
trial  in  order  to  enable  a  jury  to  institute  such  a  comparison.  (,<») 
Upon  an  indictment  for  sending  a  threatening  letter,  there  being 
no  proof  that  the  prisoner  sent  it,  except  from  its  being  supposed 

(/)  Reg.  v.  Aldmlge,  3  F.  &  F.  7S1.  Newton,  5  A.  &  E.  514.     1  Nev.  &  P.  4. 

(m)  Reg.  v.  Taylor,  6  Cox,  C.  C.  58,  Solita   v.   Yarrow,    1    M.    &  Rub.    133. 

ante,  p.  102.  Eaton  u.  Jervis,  8  C.  &  P.  273. 

(w)  Smith  v.  Sainsbury,  5  C.  &  P.  196.  (*)  2  PhilJ.  Ev.  256.    Bromagc  v.  Rice, 

But  sec  Greaves  v.  Hunter,  2  C.  &   P.  7  C.  &  P.  548,  Littlcdulc,  J.,  and  Pattc- 

477.  son,  J.    Griffith  v.  Williams,  supra.    Doe 

(o)  Reg.  v.  Wilton,  1  F.  &  F.   391,  d.    Perry   r.    Newton,   supra.      Reg.    r. 

Bramwcll,  B.  Ante,  vol.2,  p.  819,  2  Phill.  Shepherd,  1  Cox,  C.  C.  237,  where  Erie, 

Ev.  251.  J-»  ln-'ld  that  a  book  containing   entries 

(p)  Reg.  r.  Coleman,  6  Cox,  C.  C.  163.  written   by   the    prisoner   could   not  be 

(q)  Reg.  v.  Shepherd,  1  Cox,  C.  C.  237,  handed  to  the  jury  to  compare  them  with 

Erie,  J.  the  threatening  letter,  for  sending  which 

(r)  2  Phill.  Ev.  256.     Griffith  v.  Wil-  the  prisoner  was  indicted, 
liams,  1  Cr.  &  J.  47.     Doe  d.  Perry  r. 
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to  be  in  his  handwriting,  and  the  evidence  of  handwriting  being 
very  slight ;  Bolland,  B.,  held  that  the  counsel  for  the  prosecution 
could  not  put  in  a  document  undoubtedly  written  by  the  prisoner, 
but  unconnected  with  the  charge  in  the  indictment,  that  the  jury 
might  inspect  it,  and  compare  it  with  the  letter  in  question,  (I) 
And  it  could  not  be  permitted  to  introduce  writings,  irrelevant  to 
the  matters  in  issue,  in  order  to  enable  a  witness  to  institute  such 
a  comparison,  (li) 

Cross- ex-  And  it  was  once  held  that  a  witness  could  not  be  cross-examined 

amination  as  as  to  other  documents  which  were  not  in  evidence  in  the  case.  In 
cuments d(  an  action  on  a  bill  of  exchange  against  the  acceptor,  the  defendant's 
witnesses  swore  that  they  believed  that  the  acceptance  was  not  in 
his  handwriting,  and  it  was  held  that  a  paper  purporting  to  be 
signed  by  the  defendant  could  Hot  be  laid  before  each  of  the  de- 
fendant's witnesses  in  cross-examination,  in  order  to  ask  them 
whether  they  believed  the  signature  to  be  that  of  the  defendant, 
for  the  purpose  of  testing  their  knowledge  of  his  handwriting  by 
the  agreement  or  disagreement  of  their  testimony  on  this  point,  (v) 
But  where  in  an  action  against  the  acceptor  of  a  bill  of  exchange, 
the  question  was  whether  the  words  '  Accepted,  Robert  Honner,' 
appearing  on  the  bill  as  the  acceptance  were  the  handwriting  of 
the  defendant,  and  a  witness  for  him  swore  he  believed  the  signa- 
ture not  to  be  the  writing  of  the  defendant,  and  assigned  as  a 
reason  for  that  belief  that  the  defendant  always  signed  his  name 
'  R.  W.  Honner ; '  in  cross-examination  a  document  was  put  into 
his  hand  purporting  to  be  signed  '  Robert  Honner,'  and  he  was 
asked  whether  he  believed  it  to  be  the  genuine  signature  of  the 
defendant,  and,  on  his  answering  in  the  affirmative,  he  was  asked 
whether  the  document  was  not  signed  '  Robert  Honner, '  and 
whether,  after  seeing  that  document,  he  would  persevere  in  saying 
that  the  defendant  always  signed  his  name  *R.  W.  Honner.' 
The  document  was  not  in  any  manner  relevant  to  the  present 
issue.  It  was  objected  that  this  course  of  cross-examination  was 
not  allowable,  and  that  it  was  merely  instituting  a  comparison  of 
handwriting ;  but  Alderson,  B.  (after  consulting  the  other  barons) 
said  the  court  was  unanimously  of  opinion  that  the  cross-ex- 
amination, as  far  as  it  had  been  pursued,  was  regular,  and  that 
the  question  objected  to  might  be  properly  put.  The  court 
could  not  subscribe  to  the  decision  in  Griffits  v.  Ivery,  but  the 
inconvenience  there  suggested,  viz.,  that  the  jury  would  have  to 
try  various  collateral  issues,  did  not  arise  here,  for  the  witness 
had  himself  admitted  the  document  put  into  his  hands  to  be 
genuine ;  and  surely  if  the  peculiarity  existed  in  it,  which  he  relied 
upon  as  disproving  the  genuineness  of  the  signature  now  in  dis- 
pute, that  must  be  a  circumstance  by  which  to  test  the  value  of 
his  belief  on  the  subject.  But  if  the  witness  had  denied  the 
genuineness  of  the  signature  to  the  document,  he  should  not  have 
allowed  any  issue  to  be  raised  on  the  point,  (w) 

(0  Rex  v.  Morgan,  1  M.  &  Rob.  134,  the  paper  was  in  fact  written  by  the  de- 
note, fondant.     In  Hughes  v.  Rogers,  8  M.  & 
(«)  2  Phill.  Ev.  256,  W.  123,  Parke,  B.,  stated  that  he  had 
(y)  Griffits  v.  Ivery,  11  A.  &  E.  322,  acted  in  conformity  with  this  decision  in 
3  P.  &  D.  179.     And  Lord  Denman  was  a  case  at  Stafford. 

of  opinion  that  the  objection  would  not  (M?)  Young  v.  Honner,  2  M.  &  Rob. 

be  removed  by  independent  proof  that  536,  1  C.  &  K.  51. 
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Where  a  defendant  in  an  ejectment  produced  a  will,  and  one 
day  of  the  trial  called  an  attesting  witness,  who  swore  that  the 
attestation  was  his,  and  on  his  cross-examination  two  signatures  to 
depositions  respecting  the  same  will  in  an  ecclesiastical  court,  and 
several  other  signatures,  were  shown  to  him  (none  of  these  being 
in  evidence  for  any  other  purpose  of  the  cause),  and  he  stated  that 
he  believed  them  to  be  his,  and  on  the  following  day  the  plaintiff 
tendered  a  witness  to  prove  the  attestation  not  to  be  genuine ; 
the  witness  was  an  inspector  at  the  Bank  of  England,  and  had  no 
knowledge  of  the  handwriting  of  the  supposed  attesting  witness, 
except  from  having,  previously  to  the  trial,  and  again  between  the 
two  days,  examined  the  signatures  admitted  by  the  attesting  wit- 
ness, which  admission  he  had  heard  made  in  court;  the  Court  of 
Queen's  Bench  were  equally  divided,  Lord  Denman,  C.  J.,  and 
Williams,  J.,  holding  that  the  evidence  of  the  witness  was  re- 
ceivable, and  Patteson,  J.,  and  Coleridge,  J.,  that  it  was  not.  (#) 
And  where  the  plaintiff  called  the  son  of  an  attesting  witness  to  a 
bond,  who  stated  that  the  signature  was  not  his  father's  handwriting, 
and  the  counsel  for  the  plaintiff  then  put  into  his  hands  another 
paper  not  in  evidence  in  the  cause,  and  asked  him  if  that  was  in 
his  father's  handwriting,  to  which  he  replied  in  the  negative ;  it 
was  held  that  witnesses  could  not  be  called  on  the  part  of  the 
plaintiff  to  prove  that  this  second  paper  had  been  actually  signed 
by  the  father  in  their  presence,  on  the  ground  that  their  evidence, 
if  received,  would  have  had  the  effect  of  raising  a  collateral  issue,  (y) 

But  now  by  the  28  &  29  Viet.  c.  18,  s.  8,  (  comparison  of  a 
disputed  writing  with  any  writing  proved  to  the  satisfaction  of  the 
judge  to  be  genuine  shall  be  permitted  to  be  made  by  witnesses ; 
and  such  writings,  and  the  evidence  of  witnesses  respecting  the 
same,  may  be  submitted  to  the  court  and  jury  as  evidence  of  the 
genuineness  or  otherwise  of  the  writing  in  dispute.'  (z) 

If  a  person  has  been  in  the  habit  of  spelling  a  word  in  an  unusual 
manner,  that  is  some  evidence  that  a  writing  containing  that  word 
so  spelled  was  written  by  that  person,  the  value  of  such  evidence 
depending  on  the  degree  of  peculiarity  in  the  mode  of  spelling 
and  the  number  of  occasions  on  which  the  person  has  used  it ; 
and  the  proof  of  such  habit  is  not  confined  to  the  evidence  of  a 
witness  who  is  acquainted  with  it  from  having  seen  the  person 
write  or  correspond  with  him,  but  one  or  more  specimens  writ- 
ten by  him  with  that  peculiar  orthography  («)  will  be  admissible ; 
for  the  object  is  not  to  show  similarity  of  the  form  of  the  letters 
and  mode  of  writing  of  a  particular  word  or  words,  but  to  prove  a 
particular  mode  of  spelling  a  word,  which  may  be  evidenced  by 
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Doe  v.  Sucker- 
more. 

[320] 


Hughes  v. 
Rogers. 


Comparison 
of  hand- 
writing nov>- 
allowable. 


Peculiar 
spelling  of 
words. 


(a:)  Doe  d.  Mudd  y.  Suckermore,  5  A. 
&E.  703.  2  Nev.  &  P.  16.  See  2  Phill. 
Ev.  260,  et  seq.,  where  the  learned  author 
considers  this  case  with  much  ability,  and 
contends  for  the  admissibility  of  the  evi- 
dence. 

(y)  Hughes  v.  Rogers,  8  M.  &  W.  123. 
Alderson,  B.,  said,  'This  case  is  very 
different  from  that  where  a  party  denies 
one  document  to  be  in  his  handwriting, 
and  admits  others  put  into  his  hands  ; 
there  it  has  been  made  a  question  whether 
those  documents  may  not  be  looked  at 


by  the  jury  in  order  to  see  whether  they 
have  really  been  written  by  the  same 
person ;  on  that  point  there  has  been 
some  difference  of  opinion,  but  the  real 
question  there  is,  does  it  enable  the  jury 
to  appreciate  the  testimony  given  by  the 
witness  ? ' 

(z)  This  clause  extends  by  sec.  1, 'to 
all  courts  of  judicature,  as  well  criminal 
as  all  others,  and  to  all  persons  having 
by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence.' 

(a)  Queer e  '  cacography . ' 
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the  person  having  orally  spelt  it  in  a  different  way,  or  written  it 
in  that  way  once  or  oftener  in  any  sort  of  characters,  the  more  fre- 
quently the  greater  the  value  of  the  evidence.  Letters,  therefore, 
written  by  a  plaintiff,  in  which  the  defendant's  name  was  impro- 
perly spelled  Titchborne  instead  of  Tichborne,  are  admissible  in 
evidence,  in  order  to  show  that  a  libel  in  which  the  name  was  spelt 
in  the  same  erroneous  manner  was  in  fact  written  by  the  plain- 
tiff, (b) 

Unstamped  Formerly  a  written  instrument,  which  required  a  stamp,  was 

documents  arc  inadmissible,  as  a  general  rule,  in  criminal  as  well  as  civil  cases. 

-,       »       •  I  i      •  u  J 

,m  unless  it  were  duly  stamped,  and  no  parol  evidence  could  be  re- 

ceived of  its  contents.  But  now  by  the  17  &  18  Viet.  c.  83,  s.  27, 
f  every  instrument  liable  to  stamp  duty  shall  be  admitted  in  evi- 
dence in  any  criminal  proceeding,  although  it  may  not  have  the 
stamp  required  by  law  impressed  thereon  or  affixed  thereto.' 
fazsl  ^s  *°  other  points  respecting  the  proof  and  effect  of  public  and 
private  documents,  since  they  are  of  rare  occurrence  in  criminal 
proceedings,  it  is  thought  more  advisable  to  refer  the  reader  to  the 
general  Treatises  on  the  Law  of  Evidence,  than  to  encumber  this 
work  with  any  notice  of  them. 

(b}  Erookcs  r.  Tichborne,  5  Excli.  B.  929. 
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CHAPTER  THE  FOURTH. 

OP  CONFESSIONS  AND  ADMISSIONS — OF   EXAMINATIONS   BEFORE 
MAGISTRATES — AND   OF    DEPOSITIONS. 


SEC.  I. 
Of  Confessions  and  Admissions. 

A  FREE  and  voluntary  confession  of  guilt  made  by  a  prisoner,      [824] 
whether  in  the  course  of  conversation  with  private  individuals,  Confessions 
or  under  examination  before  a  magistrate,  is  admissible  in  evi-  8uffic.ient  for 

o  conviction 

dence  as  the  highest  and  most  satisfactory  proof,  because  it  is  without  proof 
fairly  presumed  that  no  man  would  make  such  a  confession  against 
himself  if  the  facts  confessed  were  not  true.  («)     And  the  highest 


(a)  Gilb.  Ev.  123.  Lambe's  case,  2 
Leach,  552,  4th  edition.  Mr.  J.  Black- 
stone,  and  Mr.  J.  Foster,  entertained  a 
different  opinion.  (See  Fost.  243.)  The 
former  in  the  fourth  volume  of  his  Com- 
mentaries, p.  357,  says,  in  speaking  of 
confessions  made  to  persons  not  in  au- 
thority as  magistrates  :  'Even  in  cases  of 
felony  at  common  law,  they  are  the 
weakest  and  most  suspicious  of  all  testi- 
mony, very  liable  to  be  obtained  by  arti- 
fice, false  hopes,  promises  of  favour,  or 
menaces,  seldom  remembered  accurately, 
or  reported  with  precision,  and  incapable 
in  their  nature  of  being  disproved  by 
other  negative  evidence.'  A  distinction 
may  be  properly  made  in  the  weight  to 
be  attached  to  confessions.  If  a  confes- 
sion be  reduced  into  writing,  either  by 
the  prisoner,  or  by  some  one  else,  and 
read  over  to  him,  and  it  be  clearly  shown 
that  the  confession  was  the  spontaneous 
and  voluntary  act  of  the  prisoner,  such 
a  confession  would  be  entitled  to  great 
consideration.  But  if  a  confession  were 
proved  by  a  witness,  and  rested  upon  his 
capability  of  understanding  what  was  said 
by  the  prisoner,  his  competency  to  re- 
member the  very  words  used,  and  his 
fidelity  and  accuracy  in  relating  them  to 
the  jury,  it  ought  to  be  received  with  very 
great  caution.  'For,'  as  has  been  well 
observed  (Greenleaf's  Evid.  247),  'be- 
sides the  danger  of  mistake,  from  the 
misapprehension  of  witnesses,  the  misuse 
of  words,  the  failure  of  the  party  to  ex- 
press his  own  meaning,  and  the  infirmity 
of  memory,  it  should  be  recollected  that  the 
mind  of  the  prisoner  himself  is  oppressed 
by  the  calamity  of  his  situation,  and  that 
he  is  often  influenced  by  motives  of  hope 


or  fear  to  make  an  untrue  confession. 
The  zeal,  too,  which  so  generally  prevails 
to  detect  offenders,  especially  in  cases  of 
aggravated  guilt,  and  the  strong  disposi- 
tion in  the  persons  engaged  in  pursuit  of 
evidence  to  rely  on  slight  grounds  of  sus- 
picion, which  are  exaggerated  into  suffi- 
cient proof,  together  with  the  character  of 
persons  necessarily  called  as  witnesses  in 
cases  of  secret  and  atrocious  crime,  all 
tend  to  impair  the  value  of  this  kind  of 
evidence,  and  sometimes  lead  to  its  re- 
jection where  in  civil  actions  it  would 
have  been  received.  The  weighty  obser- 
vation of  Mr.  J.  Foster  is  also  to  be  kept 
in  mind,  that  'this  evidence  is  not,  in  the 
ordinary  course  of  things,  to  be  disproved 
by  that  sort  of  negative  evidence  by  which 
the  proof  of  plain  facts  may  be  and  often 
is  confronted.'  Fost.  243.  Mr.  B.  Parke 
has  on  several  occasions  observed  that 
'  too  great  weight  ought  not  to  be  attached 
to  evidence  of  what  a  party  has  been 
supposed  to  have  said  ;  as  it  very  fre- 
quently happens,  not  only  that  the  wit- 
ness has  misunderstood  what  the  party 
has  said,  but  that  by  unintentionally 
altering  a  few  of  the  expressions  really 
used,  he  gives  an  effect  to  the  statement 
completely  at  variance  with  what  the 
party  really  did  say.'  Earle  v.  Picken, 
5  C.  &  P.  542,  note.  So  where  one  of 
two  witnesses  called  to  prove  the  same 
statement  of  the  prisoner  to  his  wife,  said 
that  the  words  were,  '  keep  yourself  to 
yourself,  and  don't  marry  again;'  and  the 
other,  '  keep  yourself  to  yourself,  and 
keep  your  own  counsel.'  Alderson,  B., 
said,  '  One  of  these  expressions  is  widely 
different  from  the  other.  It  shows  how 
little  reliance  ought  to  be  placed  on  such 
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authorities  have  now  established,  that  a  confession,  if  duly  made, 
and  satisfactorily  proved,  is  sufficient  alone  to  warrant  a  conviction, 
without  any  corroborating  evidence  aliunde.  (b) 


evidence.'    Rex  v.  Simons,  6  C.  &  P. 
540. 

(6)  Wheeling's  case,  in  note,  1  Leach, 
311.  Rex  v.  Eldridge,  R.  &  R.  C.  C.  R. 
440.  Rex  v.  Falkner,  ibid.  481.  In 
Greenleaf's  Evid.  251,  it  is  observed,  'In 
each  of  the  English  cases  usually  cited 
in  favour  of  the  sufficiency  of  this  evi- 
dence, there  was  some  corroborating  cir- 
cumstance. Wheeling's  case  seems  to  be 
an  exception,  but  it  is  too  briefly  reported 
to  be  relied  on.  In  the  United  States  the 
prisoner's  confession  when  the  corpus  de- 
licti is  not  otherwise  proved,  has  been  held 
insufficient  for  his  conviction  ;  and  this 
opinion  certainly  best  accords  with  the 
humanity  of  the  criminal  code,  and  with 
the  great  degree  of  caution  applied  in  re- 
ceiving and  weighing  the  evidence  of  con- 
fessions in  other  cases,  and  it  seems  coun- 
tenanced by  approved  writers  on  this  branch 
of  the  law,'  citing  Guild's  case,  5  Halst. 
163,  185.  Long's  case,  1  Hayw.  524 
(455).  2  Hawk.  P.  C.  c.  46,  s.  36.  The 
statement  in  1  Leach,  311,  is  that  in  Rex 
v.  Fisher,  '  the  facts  of  Mr.  Ward's  house 
having  been  broken  open  in  the  night- 
time, and  the  goods  mentioned  in  the  in- 
dictment stolen  therefrom,  were  clearly 
proved  ;  but  there  was  no  other  evidence 
to  fix  those  facts  on  the  prisoner  than  his 
confession  made  before  the  committing 
magistrate ;  and  there  being  no  evidence 
that  tins'  confession  was  not  reduced  to 
writing,  viva  voce  testimony  of  it  was  re- 
jected. But  in  the  case  of  Wheeling  it 
was  determined  that  a  prisoner  may  be 
convicted  on  his  own  confession,  when 
proved  by  legal  testimony,  although  it  is 
totally  uncorroborated  by  any  other  evi- 
dence.' This  statement  may  mean  that 
where  the  commission  of  a  felony  is 
proved  by  independent  evidence,  a  pri- 
soner may  be  convicted  on  his  confession, 
though  there  be  nothing  to  corroborate 
that  confession  as  to  his  being  the  party 
who  committed  such  felony  ;  and  the 
manner  in  which  Wheeling's  case  is  in- 
troduced plainly  shows  that  that  is  the 
meaning  of  the  statement.  In  Rex  v. 
Eldridge,  on  an  indictment  for  stealing  a 
mare,  it  appeared  that  the  mare  was  seen 
on  the  9th  of  October  in  the  afternoon  in 
the  possession  of  one  of  the  prosecutor's 
servants,  who  was  taking  it  towards  one 
of  his  fields,  but  neither  that  servant  nor 
the  prosecutor  were  called  as  witnesses : 
the  mare  was  not  found  in  the  prosecu- 
tor's possession  on  the  llth  of  October. 
The  prisoner  had  the  mare  in  his  posses- 
sion on  the  13th,  and  sold  her  under  her 
value.  A  full  confession  before  a  magis- 
trate was  proved,  and  the  prisoner  con- 
victed. The  judges  held  'that  there 
was  sufficient  evidence  to  confirm  the 
confession.'  It  is  to  be  observed,  that 


independently  of  the  confession  the  case 
was  complete,  with  the  exception  of 
proving  that  the  mare  was  put  in  the 
prosecutor's  field  by  his  servant.  See  Rex 
v.  Yend,  6  C.  &  P.  176,  ante,  vol.  2,  p.  337, 
and  Rex  v.  Fellows,  ibid.  In  Rex  v. 
Falkner  and  Bond,  on  an  indictment  for 
robbing  one  Halliday,  he  was  called  on 
his  recognizances  but  did  not  appear,  and 
the  prisoner,  Falkner,  had  been  desirous 
to  send  a  message  to  Halliday  to  keep 
him  from  appearing.  The  only  other 
evidence  was  that  Bond  had  confessed 
the  offence  to  the  constable  who  appre- 
hended him,  and  that  both  the  prisoners, 
on  hearing  the  depositions  read  over  to 
them,  which  contained  the  charge,  had 
admitted  that  they  were  guilty ;  the 
depositions  charged  the  prisoners  with 
robbing  Halliday  of  certain  quantities  of 
copper.  The  prisoners  were  found  guilty, 
and  the  judges  held  the  conviction  right, 
but  no  reason  is  stated  for  the  decision. 
It  is  clear  that  the  depositions  were  read 
in  evidence  at  the  trial,  for  their  contents 
ore  stated  in  the  case;  and  they  were 
admissible,  1st,  as  showing  the  charge  of 
which  the  prisoners  admitted  that  they 
were  guilty  ;  2nd,  if  there  were,  as  there 
seems  to  have  been,  evidence  that  the  pro- 
secutor was  kept  away  by  means  of  the 
prisoners.  In  Rex  v.  White  and  Lang- 
don,  R.  &  R.  508,  on  an  indictment  for 
stealing  oats,  the  prosecutor  proved  that 
he  had  sometimes  more,  sometimes  less 
than  300  quarters  of  oats  in  his  granary, 
the  door  of  which  had  been  fastened 
with  a  padlock,  and  was  found  by  the 
prosecutor  unhinged  and  drawn  back,  on 
the  24th  of  December.  At  half-past  two 
o'clock  that  morning,  two  men  were  seen 
by  a  witness  coming  from  the  prosecutor's 
yard,  each  of  them  having  a  sack  on  his 
back,  but  the  witness  did  not  say  that  tl.e 
men  were  the  prisoners.  White  on  the 
same  day  was  in  possession  of  some  bags 
of  black  Irish  kiln-dried  oats,  of  the 
same  .kind  as  those  in  the  granary  of  the 
prosecutor,  who  could  not,  however,  swear 
that  he  had  lost  any  of  his  oats ;  each 
prisoner  made  an  explicit  confession  of 
the  offence,  which  was  proved,  and  the 
prisoners  found  guilty ;  and  the  judges 
held  the  conviction  right.  In  Rex  v. 
Tippet,  R.  &  R.  509,  which  was  an  in- 
dictment for  stealing  oats  from  the  same 
prosecutor,  the  same  evidence  was  given 
as  in  the  preceding  case,  with  the  addition 
that  the  prisoner  was  under-ostler  in  the 
prosecutor's  stables,  and  a  confession  by 
the  prisoner  of  his  having  stolen  the  oats 
in  company  with  the  prisoners  in  the  pre- 
ceding case  was  put  in,  and  the  prisoner 
convicted  ;  and  seven  of  the  learned 
judges  (all  who  met  on  the  occasion) 
were  of  opinion  that  the  conviction  was 
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But  a  confession,  in  order  to  be  admissible,  must  be  free  and  __C826]. 

and  voluntary. 


voluntary :  that  is,  must  not  be  extracted  by  any  sort  of  threats  Must  be  free 


or  violence,  nor  obtained  by  any  direct  or  implied  promises,  how- 
ever slight,  nor  by  the  exertion  of  any  improper  influence,  (c) 
because  under  such  circumstances  the  party  may  have  been  in- 
fluenced to  say  what  is  not  true,  and  the  supposed  confession 
cannot  safely  be  acted  upon,  (e?) 

The  object  of  the  rule  relating  to  the  exclusion  of  confessions 
is  to  exclude  all  confessions  which  may  have  been  procured  by  the 
prisoner  being  led  to  suppose  that  it  will  be  better  for  him  to 
admit  himself  to  be  guilty  of  an  offence  which  he  really  never 
committed,  (e)  In  determining,  therefore,  whether  a  confession  be 
admissible  or  not,  ( the  only  proper  question  is,  whether  the  in- 
ducement held  out  to  the  prisoner  was  calculated  to  make  his 
confession  an  untrue  one.'  (f) 


right,  '  as  there  was  not  only  the  confes- 
sion but  the  evidence  of  the  prosecutor 
also,  which  made  it  probable  that  oats  had 
been  stolen,  as  it  appeared  from  such  evi- 
dence that  the  door  of  the  granary  had 
been  broken  open,  and  most  of  the  learned 
judges  thought  that,  without  the  owner's 
evidence,  the  prisoner's  confession  was 
evidence  upon  which  the  jury  might  have 
convicted.'  See  Reg.  v.  Burton,  Dears, 
C.  C.  282,  ante,  vol.  2,  p.  343,  and  the 
dictum  of  Maule,  J.  In  Rex  v.  Tuffs,  5 
C.  &  P.  167,  the  prisoner  was  indicted 
for  stealing  two  heifers,  which  were  not 
missed  by  the  prosecutor  or  any  person 
in  his  service,  and  the  only  evidence 
against  the  prisoner  was  his  own  state- 
ment, when  questioned  on  the  subject, 
that  he  had  driven  away  two  heifers  from 
his  uncle's  premises,  '  The  World's  End 
Dolver  ;'  the  prosecutor  and  another  per- 
son proved  that  the  prosecutor's  farm  was 
called  by  that  name,  but  they  could  not 
undertake  to  say  that  there  was  not  any 
other  of  that  name  ;  Lord  Lyndhurst, 
upon  this,  told  the  jury  that  under  the 
circumstances  there  was  not  any  evidence 
of  a  stealing  as  to  the  heifers  of  the  pro- 
secutor ;  though  if  it  had  been  proved 
that  his  was  the  only  'World's  End  Dol- 
ver,'  it  would  have  been  sufficient.  It 
does  not,  therefore,  appear  that  it  has 
ever  been  expressly  decided  that  the  mere 
confession  of  a  prisoner  alone,  and  with- 
out any  other  evidence,  is  sufficient  to 
warrant  a  conviction.  In  Rex  v.  Edgar, 
Monmouth  Spr.  Ass.  1831,  MSS.  C.  S.  G., 
the  prisoner  was  indicted  for  obtaining 
money  of  a  friendly  society  by  false  pre- 
tences ;  the  rules  of  the  society  had  not 
been  enrolled,  but  the  prisoner,  who  was 
a  member  of  the  society,  had  acted  under 
them,  and  it  was  contended  that  he  had 
thereby  admitted  their  validity,  and  the 
position  in  the  text  was  cited  as  a  stronger 
decision ;  on  which  Patteson,  J.,  said, 
'  Could  a  man  be  convicted  of  murder  on 
his  confession  alone,  without  any  proof 
of  the  person  being  killed  ?  I  doubt 
whether  he  could.'  In  Reg.  v.  Sutcliffe, 
4  Cox,  C.  C.  270,  where  a  robbery  had 


been  committed  on  a  moonlight  night, 
Cresswell,  J.,  left  the  case  to  the  jury  on 
confessions  of  the  prisoner,  though  the 
prosecutor  swore  the  prisoner  was  not  one 
of  the  men  who  robbed  him.  The  re- 
mark on  this  case  is  that  the  prosecutor 
might  be  in  error;  the  prisoner  must 
know  whether  he  was  guilty  or  not. 

(c)  It  is  a  mistaken  notion  that  evi- 
dence of  confessions  obtained  by  promises 
or  threats  are  to  be  rejected  from  regard 
to  public  faith.     Confessions  are  received 
in  evidence,  or  rejected  as  inadmissible, 
under  a  consideration  whether  they  are 
or  are  not  entitled  to  credit.     A  free 
and  voluntary  confession  is  deserving  the 
highest  credit,  because  it  is  presumed  to 
flow  from  the  strongest  sense  of  guilt ; 
and  therefore  it  is  admitted  as  proof  of 
the  crime  to  which  it  refers ;  but  a  con- 
fession  forced    from    the    mind    by  the 
flattery  of  hope,  or  the  torture  of  fear, 
comes  in  so  questionable  a  shape,  when 
it  is  to  be  considered  as  the  evidence  of 
guilt,  that  no  credit  ought  to  be  given  to 
it ;  and  therefore  it  is  rejected.    Warick- 
shall's  case,  Eyre  and  Nares,BB.,  1  Leach, 
263.     Three   men  were  tried  and  con- 
victed for  the  murder  of  Mr.  Harrison,  of 
Campden,  in   Gloucestershire.      One   of 
them,  under  a  promise  of  pardon,  con- 
fessed himself  guilty  of  the  fact.      The 
confession,  therefore,   was  not  given   in 
evidence   against  him,  and  a  few  years 
afterwards  it  appeared  that  Mr.  Harrison 
was  alive.     Ibid,  note  (a). 

(d)  Per  Lord  Campbell,  C.  J.,  Reg.  v. 
Scott,  I).  &  B.  47. 

(e)  Per  Littlcdale,  J.,  in  Rex  v.  Court, 
7  C.  &  P.  486, post,  p.  396.  But  in  Reg.  v. 
Baldry,  2  Den.  C.  C.  430,  Lord  Camp- 
bell, C.  J.,  said,  '  The  reason  is,  not  that 
the  law  supposes  that  the  statement  will 
be  false,  but  that  the  prisoner  has  made 
the  confession  under  a  bias,   and   that, 
therefore,  it  would  be  better  not  to  sub- 
mit it  to  the  jury.'    But  see  Lord  Camp- 
bell's dictum,  Reg.  v.  Scott,  supra. 

(/)  Per  Coleridge,  J.,  in  Rex  v.  Tho- 
mas, 7  C.  &  P.  345;  post,  p.  395. 
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A  confession  can  never  be  received  in  evidence,  where  the  pri- 
soner has  been  influenced  by  any  threat  or  promise  ;  for  the  law 
cannot  measure  the  force  of  the  influence  used,  or  decide  upon  its 
effect  upon  the  mind  of  the  prisoner,  and,  therefore,  excludes  the 
declaration,  if  any  degree  of  influence  has  been  exerted.  (<?)  It  is 
a  question  for  the  court,  and  not  for  the  jury,  to  decide  whether, 
under  the  particular  circumstances  of  the  case,  the  confession  be 
admissible,  (h) 

The  general  principle  on  which  the  decisions  on  this  subject 
seem  to  have  proceeded  seems  to  be  this :  that  if,  under  the  cir- 
cumstances, there  be  reasonable  ground  for  presuming  that  the 
disclosure  was  made  under  the  influence  of  any  promise  or  threat 
of  a  temporal  nature,  the  evidence  ought  not  to  be  received,  (z) 

As  to  what  shall  be  considered  as  a  promise  or  inducement, 
saying  to  the  prisoner  that  it  would  be  better  for  him  if  he  did 
confess  is  sufficient  to  exclude  the  confession.  (J)  So  a  confession 
induced  by  saying, .'  I  am  in  great  distress  about  my  irons ;  if  you 
will  tell  me  where  they  are,  I  will  be  favourable  to  you,'  cannot 
be  given  in  evidence,  (k)  Where  the  prosecutor  asked  the  pri- 
soner, on  finding  him,  for  the  money  he,  the  prisoner,  had  taken 
out  of  the  prosecutor's  pack,  but  before  the  money  was  produced 
said,  '  he  only  wanted  his  money,  and  if  the  prisoner  gave  him 
that,  he  might  go  to  the  devil  if  he  pleased ; '  upon  which  the  pri- 
soner took  11s.  6^d.  out  of  his  pocket,  and  said  it  was  all  he  had 
left  of  it ;  a  majority  of  the  judges  held  that  the  evidence  was 
inadmissible.  (/)  Where  also  an  attorney,  who  was  endeavouring 
to  discover  some  burglars  for  the  purpose  of  prosecution,  said  to 
the  prisoner,  who  had  gone  to  him  for  the  purpose  of  making 
some  statements  relating  to  the  burglary,  '  I  dare  say  you  had  a 
hand  in  it ;  you  may  as  well  tell  me  all  about  it ;'  it  was  held  that 
Confession  by  this  excluded  a  statement  then  made,  (m)  So  where  a  prisoner 
prisoner  when  being  in  custody  said  to  the  officer  who  had  the  charge  of  him, 
n  '  ( If  you  will  give  me  a  glass  of  gin  I  will  tell  you  all  about  it,' 

and  two  glasses  of  gin  were  given  to  him,  and  he  made  a  confes- 
sion of  his  guilt ;  Best,  J.,  considered  it  as  very  improperly  ob- 
tained, and  inadmissible  in  evidence,  (n)  But  where  a  prisoner 


Promises  and 
inducements. 


Jones'  case. 


(</)  2  Stark.  Ev.  36. 

(/t)  Hex  v.  Nutc,  post,  p.  378.  In  Reg. 
v.  Garner,  1  Den.  C.  C.  329,  Erie,  J.,  said, 
'  In  every  case  it  is  for  the  judge  to  de- 
cide whether  the  words  were  used  in  such 
a  manner,  and  under  such  circumstances, 
as  to  induce  the  prisoner  to  make  a  con- 
fession of  guilt,  whether  such  confession 
were  true  or  no.'  It  is  submitted,  how- 
ever, that  it  is  a  question  for  the  jury 
whether  they  believe  the  witness  gives  a 
true  account  of  what  the  prisoner  said, 
and  also  whether  the  prisoner  made  the 
statement  voluntarily,  or  was  prevailed 
upon  to  make  it  by  any  inducement  used 
by  the  witness,  although  the  witness  may 
have  denied  that  he  used  any  inducement 
whatever.  The  Editor  has  known  these 
questions  left  to  the  jury  on  several  oc- 
casions, and  it  is  conceived  that  it  is 
the  proper  course,  as  they  alone  arc  the 
judges  of  the  credibility  of  the  witnesses. 
C.  S.  G. 


(0  2  Stark.  Ev.  36. 

O')  2  East,  P.  C.  c.  16,  s.  94,  p.  659. 

(k)  Cass's  case,  1  Leach,  293,  note  (a). 

(/)  Jones's  case,  R.  &  R.  152,  but  see 
Rex  v.  Griffin,  ibid.  151,  post,  p.  421. 

(m)  Reg.  v.  Croydon,  2  Cox,  C.  C.  67. 
Rogers,  Q.C.,  after  consulting  Platt,  B. 

(n)  Rex  v.  Sexton,  MS.  Chetw.  Burn, 
tit.  Confession,  p.  1086,  Doyl.  &  Wms. 
The  authority  of  this  case  has  been 
questioned  in  several  books.  Deac.  Cr. 
Law,  424,  Rose.  Cr.  Evid.  37,  Joy,  1 7, 
and  it  seems  very  justly.  In  the  first 
place  the  offer  to  confess  was  volunteered 
on  the  part  of  the  prisoner ;  secondly, 
there  was  no  promise  or  threat  at  all  used 
by  the  constable,  nor  was  the  prisoner  in 
any  way  led  to  believe  that  by  confessing 
he  would  escape  from  the  charge,  or  be 
let  out  of  custody  ;  thirdly,  there  was  no 
inducement  to  state  anything  but  the 
truth.  In  1  Burn's  J.  Doyl.  &  Wms. 
1081,  note  (a),  it  is  said,  '  The  authority 
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made  a  statement  to  a  constable  in  whose  custody  he  was,  but  he 
was  drunk  at  the  time ;  and  it  was  imputed  that  the  constable 
had  given  him  liquor  to  cause  him  to  be  so,  and  it  was  objected 
that  what  the  prisoner  said  under  such  circumstances  was  not  ad- 
missible ;  Coleridge,  J.,  said,  ( I  am  of  opinion,  that  a  statement 
being  made  by  a  prisoner  while  he  was  drunk,  is  not,  therefore, 
inadmissible  against  him,  and  that,  to  render  a  confession  inadmis- 
sible, it  must  either  be  obtained  by  hope  or  fear.  This  is  matter 
of  observation  from  me,  upon  the  weight  that  ought  to  attach  to 
this  statement,  when  it  is  considered  by  the  jury.'  (o) 

Where,  on  an  indictment  for  robbery,  a  witness  stated  that  he  [828] 
had  said  to  one  of  the  prisoners,  (  You  had  better  split,  and  not  Promises  and 
suffer  for  all  of  them,'  the  statement  of  the  prisoner  was  re- 
jected, (p)  So  where  a  person  said  to  the  prisoner  in  the  police 
barracks,  ( If  any  other  person  had  to  do  in  the  case,  it  is  better 
you  should  tell ; '  the  statement  there  made  by  the  prisoner  was 
rejected,  (q)  So  where  on  an  indictment  for  larceny,  a  witness 
proved  that  he  said  to  the  prisoner,  '  It  would  have  been  better  if 
you  had  told  at  first ;'  the  statement  of  the  prisoner  was  rejected; 
Gurney,  B.,  saying,  ( That  is  an  inducement.  It  amounts  to  this, 
that  if  it  would  have  been  better  then,  it  would  be  better  now. 
I  think  it  hardly  safe  to  admit  the  evidence  after  that.'  (r) 

Where  a  constable,  whilst  he  had  a  prisoner  in  custody  on  a  Mills'  case, 
charge  of  larceny,  asked  him  whether  he  had  committed  the  felony, 
which  he  denied,  and  then  said,  ( It  is  of  no  use  for  you  to  deny 
it,  for  there  is  the  man  and  boy  who  will  swear  that  they  saw  you 
do  it ; '  Gurney,  B.,  held  that  this  was  an  inducement  to  say  some- 
thing, and,  therefore,  what  the  prisoner  said  was  not  admissible,  (s) 
So  where  on  an  indictment  for  administering  arsenic,  it  appeared  Kingston's 
that  the  surgeon  who  was  called  in  saw  the  prisoner,  and  said  to 
her,  '  You  are  under  a  suspicion  of  this,  and  you  had  better  tell 
all  you  know,'  it  was  held  that  a  statement  made  after  this  to  the 


of  this  decision  seems  doubtful ;  for  it  is 
not  every  hope  of  favour  held  out  to  a 
prisoner  that  will  render  a  confession 
afterwards  made  inadmissible;  the  pro- 
mise must  have  some  reference  to  his 
escape  from  the  charge.' 

(o)  Rex  v.  Spilsbury,  7  C.  &  P.  187. 
In  a  note  to  this  case.  1  Phill.  Ev.  465,  it 
is  observed,  '  The  facts  of  the  case  as  re- 
ported do  not  warrant  the  marginal  note, 
which  is  as  follows  : — "  Semble,  if  a  con- 
stable give  him  (the  prisoner;  liquor  to 
make  him  drunk,  in  the  hope  of  his  say- 
ing something,  that  will  not  ronder  the 
statement  inadmissible,  but  it  will  be 
matter  of  observation  for  the  judge  in 
his  summing  up."  It  is  not  to  be  in- 
ferred from  the  case  that  a  confession — • 
so  immorally,  not  to  say  criminally,  ex- 
torted— would  be  received.'  The  princi- 
ple, however,  on  which  the  decision  turned 
would  seem  to  warrant  the  marginal  note, 
as  the  mere  giving  liquor  without  any  in- 
ducement in  words  could  not  operate  as 
an  inducement  either  by  exciting  hope  of 
escape  or  fear  of  punishment.  It  is  to 
be  observed,  also,  that  in  all  the  cases 
VOL.  III.  B 


where  confessions  have  been  excluded 
there  has  been  an  anticipation  of  benefit 
or  injury  after  the  confessing  or  non- 
confessing.  Where  liquor  is  given  the 
benefit  (if  it  can  be  called  any)  is  received 
already,  and  nothing  further  is  in  expect- 
ation. C.  S.  G. 

(p)  Rex  v.  Thomas,  6  C.  &  P.  353, 
Patteson,  J.  By  such  a  statement  as 
that  made  by  the  witness  the  prisoner 
miyht  be  induced  to  suppose  that  he 
would  be  more  mercifully  dealt  with  if 
he  confessed,  and  that  he  might  therefore 
be  induced  to  confess  himself  guilty  of  an 
offence  he  never  committed.  See  the 
Reporters'  note,  ibid. 

(q)  Moody 's  case,  2  Crawf.  &  D.  C.  C. 
Joy,  12. 

(r)  Rex  v.  Walkley,  6  C.  &  P.  175. 

(s)  Rex  v.  Mills,  6  C.  &  P.  146,  and 
MSS.  C.  S.  G.  '  These  words  seem  to 
have  been  construed  by  the  learned  judge 
as  the  same  in  effect  as  if  the  constable 
had  said,  it  will  be  better  for  you  to  con- 
fess it,  for  we  can  prove  it  whether  you  do 
or  not.'  Joy,  7. 
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surgeon  was  inadmissible,  (t)  So  where  it  appeared,  on  an  indict- 
ment for  larceny,  that  the  prisoner,  being  in  the  custody  of  a  con- 
stable, the  latter  said  to  the  prosecutor,  ( You  must  not  use  any 
threat  or  promise  to  the  prisoner ; '  and  immediately  after  this,  the 
prosecutor  said  to  the  prisoner,  *  I  should  be  obliged  to  you  if  you 
would  tell  us  what  you  know  about  it ;  if  you  will  not,  we,  of 
course,  can  do  nothing ;  I  shall  be  glad  if  you  will.'  The  confes- 
sion was  held  inadmissible ;  Patteson,  J.,  saying,  '  I  think  this  is 
a  distinct  promise ;  what  could  the  prosecutor  mean  by  saying, 
that  if  the  prisoner  would  not  tell,  they  could  do  nothing,  but  that 
if  the  prisoner  did  tell,  they  would  do  something  for  him?'(w) 

If  an  inducement  be  held  out  to  one  prisoner  to  make  a  state- 
ment, which  implicates  another  prisoner,  such  statement  is  inad- 
missible ;  for  it  can  only  be  used  as  evidence  against  the  prisoner 
who  made  it,  and  then  it  is  evidence  obtained  by  an  inducement. 
Upon  an  indictment  for  murder  against  a  man  and  woman,  it 
appeared  that  a  woman  who  was  placed  by  the  constable  with  the 
female  prisoner,  whilst  he  went  to  the  inquest,  to  prevent  her  lay- 
ing violent  hands  upon  herself,  and  to  prevent  her  from  going 
away,  told  her  to  the  effect  that  '  she  had  better  tell  the  truth,  or 
it  would  lie  upon  her,  and  the  man  would  go  free.'  Parke,  J. 
(after  consulting  Taunton,  J.),  said,  {  As  this  declaration  of  the 
female  prisoner  can  only  legitimately  be  received  in  evidence  to 
affect  her  and  no  one  else,  we  think  that  it  is  not  receivable,  as  it 
was  made  after  an  inducement  held  out  by  a  person  who  had  her 
in  custody.  If  it  were  to  be  used  at  all,  it  could  only  be  used  to 
criminate  her ;  and  then  it  would  be  evidence  obtained  to  crimi- 
nate her  by  means  of  an  inducement.' (v) 

Where  a  constable,  who  apprehended  a  prisoner  for  stealing  a 
brass  tap,  asked  him  what  he  had  done  with  the  tap  he  had  stolen 
from  the  prosecutor's  premises,  and  said,  '  You  had  better  not  add 
a  lie  to  the  crime  of  theft,'  and  desired  him  to  go  with  another 
constable,  and  show  him  where  he  had  put  the  tap  ;  Gaselee,  J., 
after  expressing  some  doubt,  refused  to  receive  a  confession  made 
to  the  constable,  who  had  addressed  these  observations  to  the 
prisoner,  (w) 


(0  Rex  v.  Kingston,  4  C.  &  P.  387, 
Parke,  J.,  after  consulting  Littledale,  J. 

(M)  Rex  v.  Partridge,  7  C.  &  P.  551. 
Dr.  Greenleaf,  Evid.  256,  after  citing 
this  case,  and  Guild's  case,  post,  p.  385,  ob- 
serves, '  It  is  extremely  difficult  to  recon- 
cile these  and  similar  cases  with  the  spirit 
of  the  rule  as  expounded  by  Eyre,  C.  B., 
in  Warickshall's  case,  ante,  p.  367,  note 
(c)  ;  the  difference  is  between  confessions 
made  voluntarily,  and  those  "forced  from 
the  mind  by  the  flattery  of  hope,  or  by 
the  torture  of  fear."  If  the  party  has 
made  his  own  calculation  of  the  advan- 
tages to  be  derived  from  confessing,  and 
thereupon  has  confessed  the  crime,  there 
is  no  reason  to  say  that  it  is  not  a  volun- 
tary confession.  It  seems  that  in  order 
to  exclude  a  confession,  the  motive  of 
hope  or  fear  must  be  directly  applied  by 
a  third  person,  and  must  be  sufficient,  in 
the  judgment  of  the  court,  so  far  to 
overcome  the  mind  of  the  prisoner  as  to 


render  the  confession  unworthy  of  credit.' 
In  Rex  v.  Green,  6  C.  &  P.  655,  Taunton, 
J.,  said,  *  I  take  it  no  man  ever  makes  a 
confession  without  proposing  to  himself 
in  his  own  mind  some  advantage  to  be 
derived  from  it,'  post,  p.  399. 

(y)  Rex  v.  Enock,  5  C.  &  P.  539.  It 
does  not  appear  to  have  been  noticed 
either  by  the  counsel  or  the  court  that 
this  was  an  inducement  to  tell  the  truth. 
See  post,  p.  395. 

"  (M?)  Rex  v.  Shepherd,  7  C.  &  P.  579. 
Mr.  Joy,  p.  8,  observes,  that  'the  manner 
in  which  these  words  were  used  may  have 
been  considered  by  the  learned  judge, 
who  saw  and  heard  the  witness,  to  be  of 
a  threatening  nature,  and  calculated  to 
lead  the  prisoner  untruly  to  confess  him- 
self guilty ;  or  the  words  may  have  been 
deemed  in  effect  the  same,  as  if  the  con- 
stable had  said,  "  you  have  committed  a 
theft,  it  will  be  better  for  you  not  to  deny 
it — that  is,  to  confess. "  The  words,  viewed 
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It  was  formerly  held  that  if  a  prisoner  were  told  that  what  he 
said  would  be  used  for  him  or  against  him  at  his  trial,  his  state- 
ment was  inadmissible.  A  prisoner,  when  before  a  magistrate, 
was  told  by  the  magistrate's  clerk  not  to  say  anything  to  prejudice 
himself,  f  as  what  he  said  would  be  taken  down,  and  would  be 
used  for  him  or  against  him  at  his  trial.'  Coleridge,  J.,  f  This  is 
an  inducement,  and  it  was  held  out  by  a  person  in  authority.  I 
am  of  opinion  that  the  prisoner's  statement  cannot  be  given  in 
evidence.  I  cannot  conceive  a  more  direct  inducement  to  a  man 
to  make  a  confession  than  telling  him  that  what  he  says  may  be 
used  in  his  favour  at  the  trial.'  (#)  So  where  the  constable  who 
apprehended  the  prisoner  said  to  him,  6  What  you  are  charged 
with  is  a  very  heavy  offence,  and  you  must  be  very  careful  in 
making  any  statement  to  me  or  anybody  else  that  may  tend  to 
injure  you,  but  anything  you  can  say  in  your  defence  we  shall 
be  ready  to  hear,  and  send  to  assist  you ; '  a  statement  thereon 
made  was  rejected,  (y)  So  where  the  constable  told  the  prisoner 
f  You  are  apprehended  on  a  serious  charge ;  take  care  that  you  do 
not  say  anything  to  injure  yourself;  but  if  you  can  say  anything 
in  your  defence,  we  are  willing  to  hear  it,  and  to  send  to  any  per- 
son to  assist  you;'  a  statement  thereon  made  was  rejected,  (z) 
So  where  a  policeman  told  a  prisoner  that  whatever  she  told  him 
would  be  used  against  her  on  her  trial ;  a  statement  thereon  made 
was  rejected.  (#)  So  where  the  magistrate's  clerk,  when  the  pri- 
soner was  being  examined,  told  him  that  he  was  at  liberty  to  make 
any  statement,  but  that  (  whatever  he  said  would  be  taken  down 
and  used  against  him ;'  a  statement  thereon  made  was  rejected.  (#) 

On  the  other  hand,  where  a  police  officer  had  told  a  prisoner 
that  whatever  he  said  would  be  used  against  him ;  it  was  held  that 
a  statement  thereon  made  was  admissible,  (c)  So  where  a  police 
officer  told  the  prisoner,  before  he  made  a  statement,  f  to  be  care- 
ful, it  would  be  used  against  him  on  his  trial  if  committed  by  the 
magistrates ; '  it  was  held  that  the  statement  was  admissible,  (d) 

These  cases  were  reviewed  in  the  following  case,  which  may  be 
taken  to  have  settled  the  law  on  this  point.  Where,  on  an 
indictment  for  murder,  a  police  constable  said,  fl  went  to  the 
prisoner's  house.  I  saw  the  prisoner.  I  told  him  what  he  was 


in  this  light,  imply  an  inducement  rather 
than  a  threat.'  '  This  case  has  been  con- 
troverted,' Joy,  8,  note  (a),  but  it  is  not 
stated  upon  what  occasion.  It  is  difficult 
to  see  how  the  observations  of  the  con- 
stable could  induce  the  prisoner  to  state 
what  was  false,  especially  as  he  desired 
the  prisoner  to  go  and  sihow  where  he 
had  put  the  tap  ;  and,  therefore,  the  case 
seems  at  variance  with  Rex  v.  Court, 
post,p.  396,  which  seems  to  have  proceeded 
on  the  correct  principle,  namely,  that  a 
confession  is  admissible  unless  it  has  been 
obtained  by  the  prisoner  being  induced  to 
suppose  that  it  will  be  better  for  him  to 
admit  himself  guilty  of  an  offence  which 
he  really  never  committed.  C.  S.  G. 

(a?)  Keg.  v.  Drew,  8  C.  &  P.  140. 

(y)  Keg.  v.  Morton,  2  M.  &  Kob.  514, 
Coleridge,  J.,  approving  of  Reg.  v.  Drew. 

(z)  Reg.  r.  Hornbrook,  1  Cox,  C.  C. 


54,  Coleridge,  J.,  approving  of  Reg.  v. 
Drew.  This  case  was  not  cited  in  Reg. 
v.  Baldry,  infra. 

(a)  Reg.  v.  Furley,  1  Cox,  76,  Maule, 
J.,  on  the  authority  of  Reg.  v.  Drew. 

(6)  Reg.  v.  Harris,  1  Cox,  C.  C.  106, 
Maule,  J.  In  Reg.  v.  Jones,  MSS.  C.S.G. 
(cited  Reg.  v.  Attwood,  5  Cox,  C.  C.  322) 
Maule,  J.,  said,  « It  has  been  held  that  to 
tell  a  prisoner  what  he  says  will  be  used 
for  him  or  against  him,  is  an  inducement ; 
and  to  say  that  it  will  be  given  in  evi- 
dence against  him  comes  to  the  same 
thing ;  for  if  he  is  told  that  it  is  to  be 
used  at  all,  it  may  induce  him  to  say 
something  that  he  may  suppose  may  make 
for  him.' 

(c)  Reg.  v.  Chambers,  3  Cox,  C.  C.  92, 
Rolfe,  B. 

(d)  Reg.  v.  Attwood,  5  Cox,  C.  C.  322, 
Erie,  J. 
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charged  with.  He  made  no  reply,  and  sat  with  his  face  buried  in 
his  handkerchief.  I  believe  he  was  crying.  I  said  lie  need  not  say 
anything  to  criminate  himself;  what  he  did  say  would  be  taken  down 
and  used  as  evidence  against  him.'  Objection  was  made  that  what 
the  prisoner  then  said  was  inadmissible.  Lord  Campbell,  C.  J., 
thought  that,  although  the  caution  of  the  constable  differed  from 
that  directed  by  the  11  &  12  Viet.  c.  42,  s.  18,  to  be  given  by  the 
justice  to  the  prisoner  in  the  word  '  will '  instead  of  f  may,'  it  did 
not  amount  to  any  promise  or  threat  to  induce  the  prisoner  to 
confess ;  it  could  have  no  tendency  to  induce  him  to  say  anything 
untrue ;  and  that  in  spite  of  it,  if  he  did  afterwards  confess,  the 
confession  must  be  considered  voluntary.  His  lordship,  therefore, 
allowed  the  witness  to  give  evidence  of  what  the  prisoner  then 
said,  which  amounted  to  a  confession  of  his  guilt ;  and  upon  a 
case  reserved,  after  argument  on  behalf  of  the  prisoner,  the 
judges  were  unanimously  of  opinion  that  the  confession  was  pro- 
perly received.  Lord  Campbell,  C.  J.,  ( I  adhere  to  the  opinion 
which  I  formed  at  the  trial.  The  rule  is,  that  if  there  be  any 
worldly  advantage  held  out,  or  any  harm  threatened,  the  confession 
must  be  excluded.  The  reason  is,  not  that  the  law  supposes  that 
the  statement  will  be  false,  but  that  the  prisoner  has  made  a  con- 
fession under  a  bias,  and  that  therefore  it  would  be  better  not  to 
submit  it  to  the  jury.'  Pollock,  C.  B.,  'A  simple  caution  to  the 
accused  to  tell  the  truth,  if  he  says  anything,  it  has  been  decided 
not  to  be  sufficient  to  prevent  the  statement  made  being  given  in 
evidence ;  (e)  and  although  it  may  be  put  that  where  a  person  is  told 
to  tell  the  truth  he  may  possibly  understand  that  the  only  thing 
true  is  that  he  is  guilty,  that  is  not  what  he  ought  to  understand. 
He  is  reminded  that  he  need  not  say  anything,  but  if  he  says  any- 
thing, let  it  be  true.  But  where  the  admonition  to  speak  the 
truth  has  been  coupled  with  any  expression  importing  that  it 
would  be  better  for  him  to  do  so,  it  has  been  held  that  the  confes- 
sion was  not  receivable,  the  objectionable  words  being  that  it 
icould  be  better  to  speak  the  truth,  because  they  import  that  it 
would  be  better  for  him  to  say  something.  (  /)  The  true  dis- 
tinction between  the  present  case  and  a  case  of  that  kind  is,  that 
it  is  left  to  the  prisoner  as  a  matter  of  perfect  indifference  whether 
he  should  open  his  mouth  or  not.'  (g) 

But  where  an  inspector  of  police  said  to  a  woman  in  custody  on 
the  charge  of  having  attempted  to  set  fire  to  a  workhouse,  '  You 
are  accused  of  a  very  serious  offence ;  have  you  any  explanation 
to  give  ?  You  are  not  bound  to  say  anything,  but  anything  you 
say  will  be  given  in  evidence  against  you.'  The  inspector  then 
asked  her,  (  Was  it  she  that  set  fire  to  the  buildings  ? '  It  was 
held  that  the  statement  of  the  prisoner  in  answer  to  this  question 
was  not  admissible,  (h) 


(e)  Rex  v.  Court,  7  C.  &  P.  486.  Reg. 
v.  Holmes,  1  C.  &  K.  248. 

(/)  Reg.  v.  Garner,  1  Den.  C.  C.  329. 

(#)  Reg.  v.  Baldiy,  2  Den.  C.  C.  430. 
Reg.  v.  Drew,  Reg.  v.  Morton,  Reg.  v. 
Furley,  and  Reg.  v.  Harris,  were  cited 
and  disapproved  of  in  this  case,  and  can  no 
longer  be  considered  authorities,  or  Reg. 
v.  Hornbrook  either,  which  was  not  cited. 

(7i)  Reg.  v.  Toole,  7  Cox,  C.  C.  244,  A.D. 


1856,  Pigot,  C.  B.,  and  Richards,  B. 
Pigot,  C.  B.,  so  held,  on  the  ground 
that  he  was  not  satisfied  that  the  state- 
ment was  not  the  result  of  some  influence, 
and  when  the  legislature  had  thought 
that  the  prisoner  should  be  protected  by 
such  precautions  as  in  the  14  &  15  Viet. 
c.  93,  s.  14  (which  corresponds  with  the 
11  &  12  Viet,  c  42,  s.  18,  except  that  it 
omits  the  proviso),  he  could  never  be 
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A  confession  made  by  the  prisoner  with  a  view  and  under  the      [aao] 
hope  of  being  thereby  permitted  to  turn  king's  evidence,  has  been  ^^viewto 
held  inadmissible.     In  a  trial  for  burglary,  a  witness  was  called  being  ad- 
to   prove   that   one   prisoner   had   desired  him  to  apply  to  the  mitted  as  a 
justice  to  admit  him  as  a  witness  for  the  Crown ;  for  that  he  had  ^ecehrlng^ 
not  entered  the  house,  but  had  only  stood  at  the  door,  while  the  pardon, 
other  prisoners  went  up  stairs  to  commit  the  felony ;  it  was  ob- 
jected that  as  this  confession  was  made  with  a  view  and  under 
the  hope  of  being  thereby  permitted  to  turn  king's  evidence,  it 
was  not  admissible ;  and  Adair,  Serjt.,  being  of  opinion  that  this 
was  not  a  voluntary  confession,  the  evidence  was  rejected,  (i)    On  BoswelPs 
an  indictment  for  murder,  it  appeared  that  the  prisoner  was  taken  |^"tg  ^de" 
into  custody  on  the  charge  on  the  2nd  of  December,  and  that  on  after  a  reward 
the  llth  he  made  certain  statements,  which  were  sought  to  be  and  pardon 
given  in  evidence.    To  prove  one  of  these  statements,  a  policeman  g^refarVof  ° 
was  called,  who  said  that  he  held  out  no  inducement  to  the  pri-  state  rejected, 
soner  to  make  any  statement,  nor  did  he  know  that  any  one  else  it  appearing 
had  down  to  the  llth  of  December,  when  the  statement  was  made;  ^^j^^™0™ 
but  on  the  6th  of  December  he  knew  that  a  reward  of  ^100  had  thereby, 
been  offered  by  the  government,  accompanied  by  a  statement  that 
the  Secretary  of  State  would  recommend  an  accomplice,  not  being 
the  person  who  actually  committed  the  murder,  for  a  pardon,  but 
the  witness  could  not  state  that  this  had  come  to  the  knowledge 
of  the  prisoner ;  and  Cresswell,  J.,  allowed  this  statement  to  be 
given  in  evidence,     In  a  later  part  of  the  same  case  a  policeman 
stated,  that  soon  after  the  prisoner  had  been  taken  into  custody, 
and  before  the  6th  of  December,  the  prisoner  requested  that  he 
would  let  him  know  if  any  reward  should  be  offered,  or  any  papers 
published  concerning  the  murder,  and  that  he  would  bring  any 
such  papers  to  him  as  soon  as  they  were  printed.     On  the  6th  of 
December,  it  was  generally  known  that  the  Secretary  of  State 
had  offered  a  reward  and  a  promise  of  free  .pardon  to  any  of  the 
offenders,  except  such  as  had  struck  the  blow,  and  on  the  13th 
the  witness  gave  the  prisoner  one  of  the  printed  handbills,  which 
offered  £  100  reward  to  any  person  who  should  give  such  informa- 
tion as  should  lead  to  the  discovery  and  conviction  of  the  mur- 
derers, and  f  a  pardon  to  an  accomplice,  not  being  the  person  who 
actually  committed  the  murder,  who  shall  give  such  information 
as  shall  lead  to  the  same  result.'     Cresswell,  J.,  after  consulting 
Patteson,  J.,  held  that  a  statement  made  by  the  prisoner  to  the 
witness  on  the  llth  of  December  was  receivable.     In  a  still  later 

satisfied  that  the  proper  caution  had  been  constables  interrogating  prisoners  should 

given,  depending  on  the  fleeting  memory  be  discouraged,  and  even  though  caution 

of   an  individual.      Richards,    B.,    was  be  given  that  the  evidence  should  not  be 

'  rather  disposed  to  think  that  the  evi-  admitted.'      This  case,  therefore,  seems 

dence  ought  not  to  be  received,'  and  was  to  have  turned  on  the  questioning  by  the 

' considerably  influenced  by  the  opinion'  constable;  but  in  Reg.  v.  Toole  no  re- 

of  Pigot,  C.  B.      Both  judges   avoided  mark  was  made  on  that  point.     See  Keg. 

laying  down  any  abstract  rule,  and  limited  v.  Bodkin,  9  Cox,  C.  C.  403,  post. 

the  decision  to  the  particular  case,  which  (i)  Hall's  case,  in  note  to  Lambe's  case, 

itself  is  very  far  from  being  satisfactory.  2  Leach,  559.    But  where  a  person  had 

Reg.  v.  Baldry,  Reg.  v.  Eurley,  and  Reg.  been  admitted  king's  evidence,  and  con- 

v.  Harris,  were  cited.     In  a  note  it  is  fessed,  and  upon  the  trial  of  his  accom- 

stated  that  Lefroy,  C.  J.,  '  made  a  similar  plices  refused   to  give  evidence,  he  was 

ruling  in  Reg.  v.  Grey,  A.D.  1855,  having  convicted  upon  his  own  confession.     Rex 

noted  as  the  decision  that  the  custom  of  v.  Burley,  2  Stark.  Ev.  13. 
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a  prisoner 
after  he  had 
heard  of  a 
reward  and 
pardon,  and , 
after  he  had 
been  cau- 
tioned, held 
admissible. 


part  of  the  same  case,  it  appeared  that  on  the  evening  of  the  10th 
of  December,  the  prisoner  said  that  he  saw  no  reason  why  he 
should  suffer  for  the  crime  of  another,  and  as  government  had 
offered  a  free  pardon  to  any  one  of  the  parties  concerned,  who  had 
not  struck  the  blow,  he  would-  tell  all  he  knew  about  the  matter. 
Cresswell,  J.,  f  It  now  appears,  with  sufficient  clearness,  that  the 
prisoner  in  making  the  statements  ascribed  to  him  was  influenced 
by  the  hope  of  pardon  held  out  by  authorized  parties.  I  shall, 
therefore,  reject  the  evidence  of  all  statements  made  by  him  after 
the  evening  of  the  10th  of  December,  and  expunge  from  my  notes 
such  as  have  already  been  given  in  evidence.'  (j) 

Upon  an  indictment  for  murder,  it  appeared  that  the  prisoner 
sent  for  the  chaplain  of  the  gaol,  and  said  he  thought  it  was  very 
hard  that  some  of  the  prisoners  should  have  their  lives  taken  away 
wrongfully,  and  asked  the  chaplain  if  any  magistrate  would  come 
that  day,  as  he  wished  to  see  a  magistrate  to  make  a  statement 
respecting  the  charge ;  and  then  said,  '  Has  any  proclamation  been 
made,  or  any  offer  of  pardon  ? '  The  chaplain  said  proclamation 
had  been  made  some  time,  and  an  offer  of  pardon.  The  prisoner 
then  said  if  any  person  should  make  known  the  circumstances,  it 
would  be  impossible  for  him  to  go  back  to  Pershore.  The  chap- 
lain said  that  any  person  who  made  such  a  statement  would 
probably  not  think  of  going  back  to  Pershore,  and  that  if  he 
made  a  statement  the  chaplain  hoped  that  he  would  understand 
that  he  could  offer  him  no  inducement,  as  it  must  be  his  own  free 
and  voluntary  act.  When  the  prisoner  asked  if  there  was  a  pro- 
clamation, there  was  something  said  that  the  reward  would  enable 
a  person  to  go  elsewhere.  A  magistrate  came  in  about  three- 
quarters  of  an  hour,  and  what  passed  between  him  and  the  pri- 
soner, before  the  latter  made  a  statement,  was  reduced  to  writing 
as  follows : — s  The  voluntary  information  and  confession,'  &c., 
6  who  saith,  in  answer  to  questions  put  by  the  said  magistrate, 
I  wish  to  make  a  statement  of  what  I  know.  I  have  told  the 
chaplain  so,  and  desired  him  to  send  for  a  magistrate.  No  person 
has  made  any  promise  or  held  out  any  inducement ;  what  I  have 
said  to  the  chaplain,  and  what  I  am  about  now  to  say,  is  my  own 
free  and  voluntary  act  and  desire.'  The  said  magistrate  having 
read  over  to  the  said  prisoner  the  foregoing  statement,  informed 
him  he  was  at  liberty  to  say  anything  he  might  wish,  and  that  it 
would  be  the  said  magistrate's  duty  as  a  magistrate  to  take  it 
down  in  writing.  The  said  prisoner  voluntarily  saith  as  follows 
[here  followed  the  statement].  It  was  urged  that  this  statement 
ought  not  to  be  admitted,  as  it  was  manifest  that  the  motive 
which  induced  the  prisoner  to  make  it  was  the  offer  of  pardon. 
It  was  clear  he  made  it  to  save  himself  by  means  of  the  pardon. 
Pollock,  C.  B.,  { I  collect  from  the  decision  in  Reg.  v.  Boswell,  (k) 
that  before  a  statement  can  be  excluded  on  the  ground  that 
it  was  made  in  the  hope  of  a  pardon,  it  must  appear  that  that 
motive  was  operating  on  the  prisoner's  mind,  and  in  that  case,  up 
to  the  moment  when  that  was  shown,  my  brothers  Patteson  and 
Cresswell  held  the  statements  of  the  prisoner  to  be  receivable, 
though  the  prisoner  knew  of  the  reward  and  the  promise  of  a  pardon 


0")  Keg.  v.  Boswell,  C.  &  M.  584. 


(k)  Supra. 
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having  been  offered  by  the  Secretary  of  State ;  but  when  it  ap- 
peared that  Boswell  had  made  the  communication,  stating  "  he 
saw  no  reason  why  he  should  suffer  for  the  crime  of  another,  and 
that,  as  government  had  offered  a  free  pardon  to  any  of  the 
parties  concerned,  who  had  not  struck  the  blow,  he  would  tell  all 
about  the  matter,"  it  was  held  that  the  statement  was  inadmissible, 
as  it  appeared  that  the  prisoner  was  influenced  by  the  hope  of 
pardon  held  out  by  authorized  parties.  In  the  present  case  the 
chaplain  said  to  the  prisoner,  after  the  pardon  had  been  alluded 
to,  that  he  hoped  he  would  understand  that  he,  the  chaplain, 
could  offer  him  no  inducement ;  it  must  be  his  own  free  and  volun- 
tary act,  and  what  the  magistrate  said  to  him  is  very  nearly  to  the 
same  effect.  I  think  that  the  statement  of  the  prisoner  must  be 
received.'  (/) 

Moore  and  Blackburn  were  tried  for  a  murder.    The  chief  con-  Letters  ad- 
stable  had  received  three  anonymous  letters ;  No.  1  on  the  29th  mitt<^  after 
of  October,  No.  2  on  the  3rd  of  November,  and  No.  3  on  the  8th  rewara  an(j 
of  that  month;  on  the  12th  Moore  was  examined  as  a  witness  pardon, but  a 
against  Blackburn  before  the  magistrates ;  and,  on  his  leaving,  the  statement  re- 
chief  constable  told  him  that  he  was  not  satisfied  with  the  way  he  iatter,  buTnot6 
had  given  his  evidence ;  Moore  said  that  he  had  more  to  state,  the  former, 
and  was  desired  to  put  it  on  paper,  and  the  next  day  a  paper  was  seemed  to  have 

riPPTl    f*fll1  ^(*fi 

produced,  which  Moore  said  he  had  written.  The  chief  constable  ^y  the  reward 
then  said,  '  I  arrest  you  as  the  writer  of  several  anonymous  and  pardon, 
letters,  showing  a  guilty  knowledge  of  the  murder.'  Moore  said 
he  had  written  the  letters  Nos.  1  and  2,  and  the  chief  constable 
believed  No.  3  to  be  in  his  handwriting.  A  large  reward  had  been 
offered  to  anyone  giving  private  information  of  the  murder,  and  a 
reward  and  free  pardon  by  government  for  any  accomplice  not  the 
actual  murderer;  and  a  handbill  had  been  circulated,  dated 
Nov.  4,  stating  these  rewards  and  pardon.  Moore  had  received  a 
shilling  a  day  by  the  direction  of  the  chief  constable  whilst  he 
was  a  witness,  as  he  stated  he  was  starving.  The  chief  constable 
told  Moore  repeatedly,  when  he  was  treated  as  a  witness,  that  he 
must  speak  the  truth ;  but  he  never  offered  him  any  inducement 
to  make  any  statement.  It  was  held  that  these  letters  and  state- 
ments were  admissible ;  they  were  not  confessions,  but  merely 
statements  made  to  get  others  implicated.  The  governor  of  the  gaol, 
from  notes  made  at  the  time,  afterwards  deposed  to  a  statement 
made  by  Moore  in  the  magistrates'  room  at  the  gaol,  four  days  after 
he  was  charged  with  the  murder ;  at  this  time  a  printed  copy  of 
the  handbill  offering  the  rewards  and  pardon  was  hanging  up  in 
the  room,  and  the  contents  were  known  to  the  prisoner,  who  fre- 
quently, both  before  and  after  this  statement,  asked  the  governor 
whether  he  thought  he  (the  prisoner)  could  give  evidence,  but  he 
never  said  that  he  made  the  statement  in  that  expectation,  or  in 
hope  of  getting  the  reward,  and  the  gaoler  on  all  occasions 
told  him,  before  he  said  anything,  that  his  statements  would  be 
used  against  him.  Talfourd,  J.,  received  the  statement  at  the 
time;  but  the  following  morning  stated  that  he  had  consulted 
Williams,  J.,  and,  upon  mature  consideration,  they  considered 
•that  all  the  statements  were  admissible,  with  the  exception  of  that 

(/)  Keg.  v.  Dingley,  1  C.  &  K.  637. 
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made  to  the  gaoler.  As  it  appeared  that  at  the  time  it  was  made 
the  handbill  was  in  the  room,  and  the  prisoner  had  the  notion  that 
he  would  be  admitted  as  a  witness  for  the  Crown,  they  were  of 
opinion,  on  mature  consideration,  that  this  statement  was  inadmis- 
sible, and  he  should  therefore  expunge  it  from  his  notes,  (m) 

The  prisoner,  who  was  indicted  with  several  others  for  burglary, 
sent  for  a  magistrate  to  tell  him  he  had  something  to  communi- 
cate to  him.  The  magistrate  acted  at  the  interview  with  great 
caution,  and  warned  the  prisoner  not  to  say  anything  that  would 
criminate  himself,  as  what  he  said  would  be  taken  down  in  writing, 
and  made  use  of  against  him  on  his  trial.  The  prisoner  replied  he 
did  not  care,  as  he  knew  that  the  witness  knew  all.  Upon  cross- 
examination,  it  appeared  that  the  prisoner  had  been  confined,  after 
his  arrest,  in  the  same  cell  with  another  person,  charged  with  the 
same  crime,  who  had  confessed  and  been  admitted  queen's  evi- 
dence; the  prisoner  was  aware  of  this,  and  it  was  to  that  he 
alluded  when  he  said  that  he  knew  the  witness  knew  all,  and 
that  it  was  from  the  statement  made  by  the  person  who  had  been 
admitted  queen's  evidence  that  the  prisoner  was  examined,  and 
his  confession  taken  down.  It  was  insisted  that,  under  these  cir- 
cumstances, the  confession  was  not  admissible,  as  the  caution 
given  by  the  magistrate  did  not  appear  to  have  had  the  effect  of 
removing  from  the  prisoner's  mind  all  the  influences  which 
would  have  invalidated  the  confession,  and  that  there  was  a 
reasonable  cause  to  lead  the  prisoner  to  believe  that  if  he  made 
a  confession  he  would  be  put  in  the  same  situation  with  the 
other  person  who  had  done  so.  Crampton,  J.,  received  the  con- 
fession, observing  that  the  magistrate  stated  that,  as  far  as  he 
knew,  the  prisoner  came  forward  voluntarily ;  that  a  mere  formal 
caution  from  a  magistrate  would  not  be  sufficient  to  set  up  a  con- 
fession, if  it  appeared  that  such  confession  was  made  under  the 
distinct  impression  of  a  previous  promise  or  threat,  but  that  it  did 
not  appear  that  there  was  any  previous  inducement  whatever.  If 
there  were  any  threats  made  use  of  before,  or  any  promises  held 
out,  the  distinct  caution  given  by  the  magistrate  was  sufficient  to 
obviate  them.  It  was  in  effect  telling  the  prisoner  that  he  would 
get  no  benefit  from  his  confession,  and  that  he  should  consequently 
dismiss  from  his  mind  all  expectation  of  getting  any,  if  any  such 
be  had.  (n) 

As  to  what  shall  be  considered  as  a  threat,  saying  to  a  prisoner 
that  it  would  be  worse  for  him  if  he  did  not  confess,  is  sufficient 
to  exclude  a  confession.  (0)  So  a  confession  induced  by  saying, 
'  Unless  you  give  me  a  more  satisfactory  account,  I  will  take  you 
before  a  magistrate,'  or  (p)  by  saying,  '  That  unfortunate  watch 
has  been  found,  and  if  you  do  not  tell  me  who  your  partner  was, 
I  will  commit  you  to  prison  as  soon  as  we  get  to  Newcastle ;  you 


(m)  Reg.  v.  Blackburn,  6  Cox,  C.  C. 
333. 

(w)  Berigan's  case,  Joy,  27.  1  Ir. 
Circ.  Rep.  177.  In  this  case  there  were 
similar  confessions  made  by  all  the  pri- 
soners, under  circumstances  precisely 
similar,  and  they  were  all  admitted.  '  It 
is  not  improbable,'  observes  Mr.  Joy, 
'  that  in  this  case  the  prisoner  was  in- 


duced to  make  the  confession  by  what 
his  fellow-prisoner  had  done,  arid  by  his 
having  been  admitted  queen's  evidence, 
but  no  promise,  threat,  or  inducement  was 
held  out  by  any  person  in  authority  cal- 
culated to  make  his  confession  untrue.' 
Joy,  28. 

(o)  2  East,  P.  C.  c.  16,  s.  94,  p.  659. 

(/>)  Thompson's  case,  1  Leach,  291. 
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are  a  damned  villain,  and  the  gallows  is  painted  in  your  face/  (q) 
cannot  be  given  in  evidence.  So  where  a  prosecutrix  said  to  her 
servant  girl,  who  was  in  custody  on  a  charge  of  administering 
poison  to  her,  (  Jane,  now  you  see  the  effects  of  your  wickedness ; 
you  will  be  to  go  from  here  to-morrow  morning  to  Stourbridge  to 
the  magistrates,  and  not  return  again.'  The  girl  answered, 
*  Sooner  than  I  will  go  from  here  or  any  where  else,  I  will  tell  the 
truth  ; '  and  the  prosecutrix  said,  (  That  is  what  I  want,'  and  the 
prisoner  then  made  a  statement ;  it  was  held  that  the  statement 
was  inadmissible,  because  it  was  made  to  prevent  her  being  taken 
before  the  magistrates,  (r) 

A  boy,  between  eight  and  nine  years  old,  was  thus  questioned 
by  a  policeman:  (  Have  you  ever  been  to  school?'  He  said  'Yes.' 
(  Do  you  know  what  will  become  of  you  if  you  tell  a  falsehood  ? ' 
e  Yes ;  I  shall  go  to  hell.'  '  Do  you  think  God  knows  everything 
that  is  done  ? '  (  Yes.'  (  Do  you  think  he  knows  who  set  fire  to  the 
haystack?'  The  boy  did  not  answer,  but  began  to  cry.  The 
policeman  then  asked  whether  he  could  give  any  information  about 
the  fire,  and  told  him,  before  he  made  any  statement,  he  should 
apprehend  him  upon  a  charge  of  setting  fire  to  Mr.  Wright's 
ricks.  After  that  the  bov  made  a  statement.  Cresswell,  J.. 

ti 

after  consulting  Williams,  J.,  said,  *  It  seems  to  us  both  too 
hazardous  to  admit  this  evidence.  It  is  impossible  not  to  say  that 
what  passed  may  have  acted  upon  the  boy's  mind  as  a  threat.'  (s) 

If  the  words  used  to  a  prisoner  be  such  that  he  might  consider 
them  as  a  threat,  a  confession  is  not  admissible.  The  prisoner 
being  in  custody  on  a  charge  of  arson,  he  was  told  that  '  he  ought 
to  tell  whatever  was  the  truth,  but  he  must  be  very  careful,  as  he 
was  sure  to  be  committed,'  on  which  he  made  a  statement.  Taun- 
ton,  J.,  doubted  whether  the  words  used  might  not  be  construed  as 
a  threat,  and  having  consulted  Littledale,  J.,  said,  (  We  think  as 
the  words  were  so  ambiguous  that  they  might  be  considered  by 
the  prisoner  as  a  threat,  the  evidence  ought  not  to  be  given.'  (t) 

Where  a  prisoner  had  been  taken  into  custody  by  a  constable 
without  a  warrant,  and  detained  by  him  in  durance  for  four  days, 
and  during  his  confinement  a  confession  was  obtained  under  cer- 
tain promises,  and  on  the  part  of  the  prosecution  it  was  attempted 
to  be  shown  that  the  confession  was  voluntary,  and  not  made 
under  such  promises ;  Holroyd,  J.,  said,  f  Even  if  that  were  so, 
the  fact  of  its  having  been  made  while  in  unlawful  custody  ren- 
dered it  unavailing;'  and  there  being  no  sufficient  evidence  without 
it,  he  directed  an  acquittal,  (u) 

Where  the  prisoner  was  indicted  for  sheep-stealing,  and,  prior 
to  his  examination  before  the  magistrate,  his  wife  volunteered  a 
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Griffiths'  case. 
[832] 
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Under  false 
imprisonment. 


Wright's  case. 
Words  not 


(<7)  Rex  v.  Parratfc,  4  C.  &  P.  570, 
Alderson,  J. 

(r)  Rex  v.   Griffiths,   MSS.   C.  S.  G. 
Worcester  Sum.  Ass.  1832,  Bo?anquet,  J.  ' 
S.  C.  as  Rex  v.  Richards,  5  C.  &  P.  318. 
See  this  case  more  fully,  post,  p.  384. 

(s)  Reg.  v.  Day,  2  Cox,  C.  C.  209. 
Rex  v.  Griffiths,  supra,  and  Reg.  v.  Hearn, 
C.  &  M.  109,  post,  p.  395,  were  cited. 

(0  Rex  v.  Williams,  Gloucester  Spr. 
Ass.  1832,  MSS.  C.  S.  G. 


(u)  Ackroyd's  case,  1  Lew.  49.  This 
decision  has  been  questioned,  and  it  has 
been  observed  that  '  if  the  prisoner  were 
to  believe  the  apprehension  unlawful,  that 
would  make  him  careful  not  to  disclose 
anything  against  himself ;  if  he  should 
suppose  it  lawful,  that  also  would  make 
him  careful  not  to  make  his  situation 
worse,  nor  in  any  respect  to  prejudice 
himself.'  1  Phill.  Ev.  407,  and  see  Rex 
v.  Thornton,  post,  p.  399. 
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confession  of  the  particulars  of  the  robbery ;  and  on  the  prisoner 
being  brought  up  for  examination,  the  magistrate  told  him  that 
his  wife  had  already  confessed  the  whole,  and  that  there  was  quite 
case  enough  against  him  to  send  a  bill  before  a  grand  jury,  and 
then  asked  him  what  he  had  to  say.  The  prisoner  immediately 
confessed  his  guilt,  and  stated  several  facts,  which  had  been  pre- 
viously deposed  to  by  his  wife.  It  was  objected  that  this  confes- 
sion could  not  be  received,  inasmuch  as  the  magistrate's  address 
to  the  prisoner  when  he  was  brought  before  him  to  be  examined 
was  in  the  nature  of  a  menace.  But  Parke,  J.,  overruled  the 
objection,  saying  he  considered  it  rather  as  a  caution,  (v) 

If  a  confession  has  been  obtained  from  the  prisoner  by  undue 
means,  any  statement  afterwards  made  by  him  under  the  influence 
of  that  confession  cannot  be  admitted  as  evidence. 

In  the  case  of  Rex  v.  Nute,  (w)  the  prisoner  was  suspected  of 
setting  fire  to  an  outhouse ;  her  mistress  pressed  her  to  confess, 
and  told  her,  among  other  things,  if  she  would  repent  and  confess 
God  would  forgive  her,  but  she  concealed  from  her  that  she  would 
not  forgive  her  herself:  she  confessed.  The  next  day,  another 
person  in  her  mistress's  sight,  though  out  of  her  hearing,  told  her 
her  mistress  said  she  had  confessed,  and  drew  from  her  a  second 
confession.  Lord  Eldon,  C.  J.,  allowed  the  confessions  in  evidence, 
and  the  prisoner  was  convicted.  The  jury,  on  having  the  confes- 
sions put  to  them,  said  they  thought  the  first  confession  made 
under  a  hope  of  favour  here,  and  the  second  under  the  influence 
of  having  made  the  first.  On  a  case  reserved,  the  judges  held  that 
these  points  were  not  for  the  jury,  but  if  Lord  Eldon  agreed  with 
the  jury,  which  he  did,  the  confessions  were  not  receivable ;  but 
many  of  them  thought  the  expressions  not  calculated  to  raise  hope 
of  favour  here,  and,  if  not,  the  confessions  were  evidence.  So  in 
Rex  v.  Sexton,  (x)  a  confession  had  been  improperly  obtained  by 
giving  the  prisoner  two  glasses  of  gin :  the  officer  to  whom  it  had 
been  made  read  it  over  to  the  prisoner  before  the  committing 
magistrate,  who  told  the  prisoner  the  offence  imputed  to  him 
affected  his  life,  and  a  confession  might  do  him  harm.  The  pri- 
soner said,  that  what  had  been  read  to  him  was  the  truth,  and 
signed  the  paper.  Best,  J.,  considered  the  second  confession,  as 
well  as  the  first,  inadmissible :  and  said,  that  had  the  magistrate 
known  the  officer  had  given  the  prisoner  gin,  he  would,  no  doubt, 
have  told  the  prisoner  that  what  he  had  already  said  could  not  be 
given  in  evidence  against  him,  and  that  it  was  for  him  to  consider 
whether  he  would  make  a  second  confession.  If  the  prisoner  had 
been  told  this,  what  he  afterwards  said  would  be  evidence  against 
him ;  but  for  want  of  this  information  he  might  think  that  he 
could  not  make  his  case  worse  than  he  had  already  made  it,  and 
under  this  impression  might  sign  the  confession  before  the 
magistrate. 

Where  hopes  of  favour  had  been  given,  and  the  prisoner  refused 
before  the  magistrate  to  confess,  except  upon  conditions,  Mr.  J. 
Buller  observed,  that  there  must  be  very  strong  evidence  of  an 
explicit  warning  by  the  magistrate  not  to  rely  on  any  expected 


(0)  Wright's  case,  1  Lew.  48. 

(u?)  1  Burn.  J.,  Doyl.  &  Wms,  1086. 


1  Burn.  J.,  Doyl.  &  Wms.  1086. 
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favour  on  that  account,  and  it  ought  most  clearly  to  appear  that  ing  and 
the  prisoner  thoroughly  understood  such  warning  before  his  sub-  caution- 
sequent  confession  could  be  given  in  evidence,  (y)  And  where  it  Smitn's  casc. 
appeared  that,  before  a  prisoner  was  asked  what  he  had  to  say,  he 
was  particularly  cautioned  by  the  magistrate  not  to  say  anything 
that  would  injure  himself,  for  whatever  he  said  would  be  taken 
down,  and  given  in  evidence  against  him ;  but  it  also  appeared 
that  a  constable,  who  had  previously  induced  the  prisoner  to  make 
a  confession  to  him  by  telling  him  it  would  be  better  to  confess, 
had  been  examined  before  the  magistrate,  and  in  his  examina- 
tion had  stated  that  he  had  told  the  prisoner  that  it  would  be 
better  to  confess,  and  had  also  stated  all  the  prisoner  had  said  to 
him  in  consequence ;  all  which  had  been  taken  down,  and  read 
over  to  the  prisoner  before  he  made  his  statement;  Littledale,  J., 
refused  to  allow  the  statement  to  be  given  in  evidence,  as  the 
caution  given  by  the  magistrate  was  not  sufficient  to  obviate  the 
effect  of  the  inducement  used  by  the  constable.  (2)  Hut  where  a 
constable  proved  that  he  had  given  the  prisoner  a  handbill,  offer- 
ing a  reward  to  any  accomplice  who  would  give  information  on 
the  subject  of  the  robbery,  and  the  handbill  had  been  read  over 
to  the  prisoner,  who  made  a  statement,  which  the  constable 
took  in  writing ;  (zz)  when  the  prisoner  was  examined  before 
the  magistrate  this  statement  was  incorporated  into  the  con- 
stable's deposition.  The  prisoner  was  then  told  that  anything 
he  said  would  be  taken  down,  and  might  be  used  against  him,  and 
the  prisoner  said  that  the  statement  to  the  constable  was  quite 
true.  It  was  objected  that  the  last  statement  would  not  make  the 
statement  to  which  it  referred  evidence.  The  recognition  of  an 
inadmissible  statement  could  not  make  it  admissible.  Tindal, 
C.  J.,  '.  The  impression  made  by  the  constable  was  afterwards  re- 
moved by  the  caution  given  by  the  committing  magistrate ;  and 
then  the  prisoner  adopts  his  former  statement.  It  is  just  the  same 
as  if  the  prisoner  had  repeated  it  or  written  it  down  de  novo  after 
the  caution,  and  then  its  admissibility  could  not  have  been  ques- 
tioned.' (a)  And  where  the  prosecutor,  before  the  prisoner  was  [834] 
taken  before  a  magistrate,  promised  him  that  if  he  would  tell  the 
truth  he  would  do  what  he  could  for  him ;  and  when  before  the 
magistrate,  who  was  not  informed  of  this  promise,  he  was  cautioned 
not  to  say  anything  to  criminate  himself.  Park,  J.  A.  J.,  thought 
the  confession  made  before  the  magistrate  scarcely  admissible,  as 
there  should  have  been  an  explicit  and  express  warning  against 
the  promise  which  had  been  made  by  the  prosecutor.  (£)  So 

(y)  2  East,  P.  C.  658.  No  notice  was  taken  of  the   statement 

(2)  Eex  v.  Smith,  Worcester  Spr.  Ass.  having  been  incorporated  in  the  deposi- 

1830,  MSS.  C.  S.  G.     It  is  to  be  observed,  tion  of  the  constable,  and  therefore  treated 

that  not  only  was  there  no  express  caution  by  the  magistrate  as  lawfully  obtained  ; 

given  in  this  case  not  to  rely  on  the  pro-  and  Kex  v.  Smith  supra  was  not  cited, 

mise  made,  but  that  by  receiving   the  though  a  decision  directly  in  point  the 

previous  confession  in  evidence  the  magis-  other  way,  and  resting,  be  it  said  (with 

trate  treated  it  as  if  it  had  been  properly  all  deference  to  that  very  great  judge, 

obtained,  and  the  prisoner  might  therefore  C.  J.  Tindal),  on  very  sound  reasons, 
well  conceive  that  a  subsequent  confession          (6)  Kex  v.  Compson,  "Worcester  Spr. 

could  do  him  no  injury,  and  might  possibly  Ass.  1829,  MSS.  C.  S.  G.     The  learned 

be  better  for  him  ;  and  see  the  ruling  of  judge  left  it  to  the  jury  to  say  whether  the 

the  same  learned  judge  in  Eex  v.  Gil-  prisoner  had  sufficient  warning  before  the 

ham,  post,  p.  400.  justice  or  not.     This  course  seems  to  have 

(zz)  Tindal,  C-J., rejected  this  statement.  been  erroneous.    See  Rex  v.  Nute,  ante, 

(a)  Reg.  v.  Homer,  1  Cox,  C.  C.  364.  p.  378. 
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where  a  confession  had  been  obtained  from  a  prisoner,  after  his 
apprehension,  by  his  master  and  the  magistrates,  by  menaces  and 
promises,  and  when  the  prisoner  was  in  gaol  the  witness,  who  was 
also  a  magistrate,  went  to  him,  and  the  prisoner  in  his  presence 
signed  a  written  confession ;  but  it  did  not  appear  that  he  was 
cautioned,  nor  what  length  of  time  had  elapsed  after  the  former 
confession;  and  the  witness  stated  that  he  believed  that  the 
written  confession,  taken  by  him  from  the  prisoner,  was  given  in 
consequence  of  the  impressions  previously  made  on  his  mind  by 
his  master ;  the  confession  was  rejected,  (c) 

Upon  an  indictment  for  murder  it  appeared  that  the  prisoner 
worked  at  a  colliery,  and  some  suspicion  having  fallen  upon  him, 
the  overlooker  charged  him  with  the  murder.  The  prisoner 
denied  having  been  near  the  place.  Presently  the  overlooker 
called  his  attention  to  certain  statements  made  by  his  wife  and 
sister,  which  were  inconsistent  with  his  own ;  and  added,  (  There 
is  no  doubt  thou  wilt  be  found  guilty ;  it  will  be  better  for  you  if 
you  will  confess.'  A  constable  then  came  in,  and  said  to  the  over- 
looker, in  a  tone  loud  enough  for  the  prisoner  to  hear,  (  Robert, 
do  not  make  him  any  promises.'  The  prisoner  then  made  a  con- 
fession. Patteson,  J.,  (  That  will  not  do.  The  constable  ought 
to  have  done  something  to  remove  the  impression  from  the 
prisoner's  mind.'  The  overlooker,  in  about  ten  minutes,  delivered 
the  prisoner  to  the  constable  of  the  township.  The  constable 
stated,  that  when  he  received  the  prisoner,  the  overlooker  told 
him  (but  not  in  the  prisoner's  hearing)  that  the  prisoner  had  con- 
fessed. That  he  took  the  prisoner  to  his  house,  and  there  said, 
6 1  believe  Sherrington  has  murdered  a  man  in  a  brutal  manner.' 
That  the  wife  and  brother  of  the  prisoner  were  there,  and  said  to 
the  prisoner,  'What  made  thee  go  near  the  cabin?'  That  the 
prisoner  in  answer  made  a  statement  similar  in  effect  to  the  one 
he  had  made  before.  That  he  used  neither  promise  nor  threat  to 
induce  the  prisoner  to  say  anything.  But  that  he  did  not  caution 
him.  That  it  was  not  more  than  five  minutes  after  he  received 
the  prisoner  into  his  charge  that  the  prisoner  made  the  statement. 
That  he  was  not  aware  that  the  overlooker"  had  held  out  any  in- 
ducement. That  the  overlooker  was  not  present  when  the  state- 
ment was  made.  For  the  prisoner  it  was  submitted  that  the 
second  confession  must  be  taken  to  have  been  made  under  the 
same  influence  as  the  first.  Patteson,  J.,  ( There  ought  to  be 
strong  evidence  to  show  that  the  impression  under  which  the  first 
confession  was  made  was  afterwards  removed,  before  the  second 
confession  can  be  received.  I  am  of  opinion,  in  this  case,  that  the 
prisoner  must  be  considered  to  have  made  the  second  confession 
under  the  same  influence  as  he  made  the  first;  the  interval  of  time 
being  too  short  to  allow  of  the  supposition  that  it  was  the  result 
of  reflection  and  voluntary  determination:'  and  the  statement 
was  rejected,  (d) 

And  so  where  the  prisoner  was  indicted  for  stealing  two  hams, 
and  the  constable,  having  a  search  warrant,  found  the  hams  in  the 
prisoner's  house ;  and  thereupon,  in  the  presence  of  one  of  the 
prosecutors,  said  to  the  prisoner,  f  You  had  better  tell  all  about 

(c)  Bell's  case,  Joy,  71,  M'Nall,  Ev.43.          (d)  Sherrington's  case,  2  Lew.  123. 
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it ;'  the  prisoner  then  made  a  confession ;   which  it  was  admitted  merit  in  the 
could  not  be  received  in  evidence.     In  the  afternoon  of  the  same  *       ing* 
day  another  of  the  prosecutors  went  to  the  house  of  the  prisoner 
and  entered  into  conversation  with  her  about  the  hams,  when  she 
repeated  the  confession  she  had  made  to  the  constable  in  the 
morning,  but  no  promise  or  menace  was  on  this  occasion  held  out 
to  her.     Taunton,  J.,  said,  '  I  am  clearly  of  opinion  that  the  con- 
fession is  not  receivable ;  it  being  impossible  to  say  that  it  was  not 
induced  by  the  promise  which  the  constable  made  to  her  in  the 
morning.'  (e) 

So  where  the  prisoner  was  indicted  for  stealing  money,  the  pro-  Kuweit's  case, 
perty  of  Mrs.  Cooper,  her  mistress :  the  money  was  stolen  on  a 
Monday  evening,  and  the  prisoner  being  suspected,-  Mrs.  Cooper 
told  her  on  that  evening  that  she  would  forgive  her  if  she  told  the  fession  on  the 

truth  ;  on  the  next  day,  Tuesday,  the  prisoner  was  taken  before  a  Wednesday 
•  \          L       T\T       in  •  L  T-         i~  without  ex- 

magistrate,  but  Mrs.  Cooper  not  appearing  against  her,  she  was  prcs8  cautj0n. 

discharged  and  placed  under  her  brother's  care ;  after  that  she 
made  a  statement.  Mrs.  Cooper  did  not  on  the  Tuesday  tell  the 
prisoner  that  she  would  not  forgive  her,  nor  that  anything  she  said 
would  be  given  in  evidence  against  her ;  and  Patteson,  J.,  held 
that  this  statement  could  not  be  given  in  evidence.  On  the  Wed- 
nesday morning  Houlton,  a  superintendent  of  police,  went  with 
Mrs.  Cooper  to  the  Bridewell  where  the  prisoner  was,  and  Houlton 
told  the  prisoner,  in  the  presence  of  Mrs.  Cooper,  that  she  was 
not  bound  to  say  anything  unless  she  liked,  and  that  if  she  had 
anything  to  say  Mrs.  Cooper  would  hear  her.  Houlton  did  not 
know  at  this  time  that  Mrs.  Cooper  had  promised  to  forgive  her 
if  she  would  tell  the  truth,  and  he  did  not  tell  the  prisoner  that 
if  she  said  anything  it  might  be  given  in  evidence  against  her. 
Patteson,  J.,  after  observing  that  Meynelfs  case  (f)  was  the 
nearest  to  the  present,  added,  '  I  think  that  the  statement  of  the 
prisoner  is  not  receivable  in  evidence.  If  Mrs.  Cooper  had  not 
been  present  when  the  statement  was  made,  it  might  have  been 
different ;  but  I  think  that  as  Mrs.  Cooper  was  present,  and  the 
interval  of  time  was  only  from  the  Monday  to  the  Wednesday, 
the  impression  produced  by  Mrs.  Cooper's  promise  of  forgiveness 
on  the  Monday  evening  must  be  considered  as  still  operating  on 
the  prisoner's  mind.'  (g)  So  where  the  prosecutor  in  the  presence  Insufficient 
of  a  constable  told  the  prisoner  it  would  be  better  for  him  to  tell 
the  truth,  as  it  would  save  the  shame  of  a  search  warrant  in  his 
house,  and  he  then  made  a  confession.  (A)  The  constable  then 
took  the  prisoner  up  stairs,  and  had  some  conversation,  in  the 
absence  of  the  prosecutor,  with  the  prisoner,  and  he  then  made 
another  confession,  (h)  Half  an  hour  afterwards,  on  the  con- 
stable taking  the  prisoner  to  the  station,  he  cautioned  him,  in 
the  absence  of  the  prosecutor,  not  to  say  anything  against  him- 
self, and  a  confession  then  made  was  held  inadmissible,  as  it 
was  not  clear  that  the  influence  of  the  inducement  was  re- 
moved, (z)  So  where  one  prisoner  had  said  to  another  in  the 
presence  of  a  constable  that  he  had  better  speak  the  truth,  and  he 

(e)  MeynelFs  case,  2  Lew.  122.  jectcd. 

(/)  Supra.  (f)  Keg.  v.  Collier,  3  Cox,  C.  C.  57, 

(0)  Reg.  v.  Hewett,  C.  &  M.  534.  Williams,  J. 

(h)  Each  of  these  confessions  was  re- 
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then  made  a  statement,  (j)  and  two  or  three  hours  afterwards 
another  constable  had  said  to  the  prisoner  who  had  made  the  state- 
ment, f  You  need  not  say  anything  unless  you  like ; '  Wightman,  J. , 
held  that  a  statement  then  made  was  inadmissible,  as  being  con- 
nected with  the  same  inducement  as  the  former,  (k) 

Where  a  policeman  said  to  the  prisoner,  who  was  charged  with 
the  murder  of  a  bastard  child,  f  You  had  better  tell  all  about  it ; 
it  will  save  trouble ; '  and  then  put  questions  to  her ;  Erie,  J., 
held  that  her  answers  were  inadmissible ;  but  a  superintendent  of 
police  having  afterwards,  about  the  same  time,  gone  to  the  pri- 
soner, and,  without  cautioning  her,  put  certain  questions  to  her ; 
but  it  did  not  appear  that  he  had  referred  to  her  statements  to  the 
policeman ;  she  had,  however,  said  when  she  saw  him,  s  Ah,  I 
expected  you:'  and  the  questions  related  to  the  number  of  her 
children,  and  especially  what  had  become  of  the  youngest,  with 
whose  murder  she  was  charged,  and  whether  she  had  been  at 
Colchester  on  a  particular  day ;  Erie,  J.,  after  consulting  Wight- 
man,  J.,  held  that  the  answers  were  admissible.  (/) 

Where  a  person  in  superior  authority  holds  out  an  inducement 
to  a  prisoner  to  confess,  a  confession  made  to  a  person  in  inferior 
authority  is  not  admissible,  especially  if  such  person  do  not  give 
the  prisoner  any  caution.  Upon  an  indictment  for  arson,  it  ap- 
peared that  the  committing  magistrate  had  told  the  prisoner  that, 
if  he  would  make  a  disclosure,  he  would  do  all  that  he  could  for 
him.  The  prisoner,  after  he  was  committed,  made  a  statement  to 
the  turnkey  of  the  gaol,  who  had  held  out  no  inducement  to  him  to 
confess,  and  had  not  given  him  any  caution  not  to  confess.  Parke, 
J.,  '  I  think  I  ought  not  to  receive  the  evidence,  after  what  Mr. 
Simeon  (the  committing  magistrate)  said  to  the  prisoner,  more  es- 
pecially as  the  turnkey  did  not  give  any  caution  to  the  prisoner.' (m) 

But  although  such  improper  inducements  may  have  been  held 
out  to  a  prisoner  as  would  exclude  a  confession  made  under  their 
influence,  yet  if  the  court,  taking  into  consideration  all  the  circum- 
stances of  the  case,  should  be  of  opinion  that  at  the  time  a  confession 
was  made  such  inducements  had  ceased  to  operate  upon  the  mind 
of  the  prisoner,  such  confession  will  be  admissible.  In  determining 
whether  an  inducement  has  ceased  to  operate,  it  will  be  material  to 
consider  the  nature  of  such  inducement,  the  time  and  circumstances 
under  which  it  was  made,  the  situation  of  the  person  making  it, 


(j)  This  was  rejected  at  the  trial. 

(A)  Reg.  v.  Millen,  3  Cox,  C.  C.  507. 
See  this  case  on  the  other  point,  post, 
p.  388. 

(/)  Reg.  v.  Cheverton,  2  F.  &  F.  833. 
The  prisoner's  statement  was  that  the 
father  of  the  child  had  written  for  it,  and 
that  she  had  sent  it  to  him  by  a  woman  at 
the  railway  station  at  Colchester.  The 
prisoner  was  acquitted,  or  the  point  would 
have  been  reserved  ;  and  the  point  de- 
serves reconsideration. 

(m)  Rex  v.  Cooper,  5  C.  &  P.  535. 
The  Reporters  observe,  'If  a  person  of 
inferior  authority  cautions  a  prisoner  not 
to  confess,  after  an  inducement  held  out 
by  a  person  of  superior  authority,  it  is 
important  to  consider  whether  a  statement 


made  by  a  prisoner  under  such  circum- 
stances would  be  receivable  ;  as  it  seems 
to  be  but  a  fair  conclusion  that  what  was 
said  to  the  prisoner  by  the  magistrate 
would  be  much  more  likely  to  operate  on 
his  mind  than  anything  subsequently  said 
by  a  constable.'  It  may  be  added,  that 
as  the  inferior  can  have  no  control  over 
the  superior,  it  is  difficult  to  see  how  any 
caution  by  the  inferior  could  do  away 
with  the  effect  of  the  inducement  by  the 
superior,  as  the  prisoner  must  be  aware 
that  the  inferior  could  have  no  power  to 
prevent  the  superior  from  carrying  his 
promise  into  effect.  See  the  ruling  of 
Littledale,  J.,  in  Rex  v.  Gilham,  post,  p. 
400.  C.  S.  G. 
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the  time  which  has  intervened  between  the  inducement  and  the 
confession,  and  whether  there  has  been  any  caution  given,  and  if 
so,  whether  that  caution  has  been  given  generally,  or  expressly  and 
specifically  with  reference  to  the  inducement  held  out.  Thus  When  such 
where  it  appeared  that  the  prisoner,  on  being  taken  into  custody,  a™  admis- 
had  been  told  by  a  person  who  came  to  assist  the  constable  that 
it  would  be  better  for  him  to  confess,  but  that,  on  his  being  ex- 
amined before  the  committing  magistrate  on  the  following  day,  he 
was  frequently  cautioned  by  the  magistrate  to  say  nothing  against 
himself,  a  confession  under  these  circumstances  before  the  magis- 
trate was  held  to  be  clearly  admissible,  (n) 

Where  it  appeared  that  a  constable  told  the  prisoner  he  might  Hosier's  case, 
do  himself  some  good  by  confessing ;  and  the  prisoner  afterwards 
asked  the  magistrate  if  it  would  benefit  him  to  confess ;  on  which 
the  magistrate  said  he  could  not  say  it  would,  and  the  prisoner 
then  declined  confessing ;  but  afterwards,  in  his  way  to  prison,  he 
made  a  confession  to  another  constable ;  and  he  confessed  again 
in  prison  to  another  magistrate ;  the  judges  were  unanimous  in 
holding  that  the  confessions  were  admissible  in  evidence,  on  the 
ground  that  the  magistrate's  answer  was  sufficient  to  efface  any 
expectation  which  the  constable  might  have  raised.  (0)  Nor  is  it 
any  objection  to  a  confession  made  before  a  magistrate,  that  the 
prosecutor  who  was  present  first  desired  the  prisoner  to  speak  the 
truth,  and  suggested  that  he  had  better  speak  out,  provided  the 
magistrate  or  his  clerk  immediately  checked  the  prosecutor,  de- 
siring the  prisoner  not  to  regard  him,  but  to  say  what  he  thought 
proper.  (/?) 

Where  upon  an  indictment  for  murder  it  appeared  that  the  Clewes'  case, 
prisoner  had  sent  for  the  coroner,  desiring  to  make  some  state-  J^^!^ 
ment ;  the  coroner  told  him  that  any  confession  that  he  made  trate  held  re- 
would  be  produced  against  him  on  the  trial,  and  that  no  hope  or  moved  by  a 
promise  of  pardon  could  be  held  out  to  him,  either  by  the  govern-  ^mnmSca- 
meni,  or  by  any  one  else.     Previous  to  this  time  a  magistrate  had  tion  from  the 
had  an  interview  with  the  prisoner,  and  had  told  him  that  if  he  same  magis- 
was  not  the  man  that  struck  the  fatal  blow  he  would  use  all  his  en-  trate* 
deavours  to  prevent  any  ill  consequences  from  falling  on  him,  if  he      E837] 
would  disclose  what  he  knew  of  the  murders,  and  that  there  were  so 
many  persons  concerned  in  the  transaction  that  it  would  be  made 
known  by  some  or  other  of  them.     The  magistrate  wrote  a  letter 
to  the  Secretary  of  State  for  the  Home  Department,  to  which  he 
received  an  answer,  stating  that  mercy  could  not  be  extended  to 
the  prisoner,  for  reasons  that   were  therein  mentioned;    which 
answer  he  communicated  to  the  prisoner :  all  this  occurred  before 
the  prisoner  sent  for  the  coroner.      It  was  objected  that,  although 
the  inducement  that  the  magistrate  would  interest  himself  with  the 
government  had  been  removed,  yet  there  were  two  other  induce- 
ments ;  first,  the  hope  that  would  arise  from  the  personal  endeavours 
of  the  magistrate ;  and,  secondly,  the  fear  that  if  the  prisoner  did 
not  confess,  some  one  else  would  tell  before  him.     Littledale,  J., 
( I  think  that  this  declaration  is  clearly  admissible.     I  think  that 
the  conversation  with  the  magistrate,  after  he  received  the  Secre- 

(n)  Rex  v.  Lingate,  1  Phill.  Ev.  410,          (o)  Rex  v.  Rosier,  1  Phill.  Ev.  411. 
Bayley,  J.  (p)  Rex  v.  Edwards,  1  Phill.  Ev.  41 1. 
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tary  of  State's  letter,  and  the  caution  given  by  the  coroner,  must 
be  taken  to  have  completely  put  an  end  to  all  the  hopes  that  had 
been  held  out.'  (cf)  So  where  a  prisoner,  when  before  a  magis- 
trate, stated  that  he  had  confessed  to  two  constables,  who  were  then 
present,  and  did  not  deny  what  the  prisoner  said,  in  consequence  of 
their  having  told  him  that  two  others  had  split,  and  that  he  might 
as  well,  and  that,  if  he  told  all,  he  would  be  acquitted ;  and  the 
magistrate  told  him  that  he  need  not  say  anything  before  him 
unless  he  pleased,  and  that  his  confession  would  do  him  no  good, 
but  that  he  would  be  committed  to  prison  to  take  his  trial ;  it  was 
held  that  his  confession,  made  before  the  magistrate,  was  admis- 
sible, as  it  could  not  be  said  to  result  from  the  same  influence  as 
his  confession  to  the  constables,  (r)  So  where  a  prisoner,  when 
in  custody,  said  to  a  magistrate  that  he  wished  to  see  his  priest,  and 
the  priest  stated  that,  observing  that  the  prisoner  appeared  greatly 
agitated,  he  said  to  him,  '  the  evidence  at  the  inquest  was  so  clear 
against  you,  there  can  be  no  doubt  you  are  the  guilty  man.'  The 
prisoner  then  stated  something  to  the  priest,  who  thereupon  asked 
the  prisoner  whether  he  had  any  objection  to  state  to  the  magis- 
trate what  he  had  stated  to  him  ?  The  prisoner  said  he  had  not, 
and  the  magistrate  being  called  in,  the  prisoner  repeated  in  his 
presence  what  he  had  stated  to  the  priest.  It  was  objected  that 
this  could  not  be  admitted ;  whereupon  the  magistrate  was  recalled, 
and  stated  that,  on  the  evening  of  the  day  on  which  he  had  the 
said  interview  with  the  prisoner,  he  cautioned  him  not  to  say  any- 
thing to  him  or  to  the  police  to  criminate  himself.  The  magistrate 
was  then  allowed  to  state  what  the  prisoner  said  to  him  on  this 
occasion,  which  appeared  to  be  in  every  respect  the  same  as  what 
he  had  stated  in  the  previous  interview.  The  prisoner  was  con- 
victed, and  eleven  of  the  judges  of  Ireland  held  the  conviction 
right.  (s) 

Where  a  prosecutrix  said  to  her  servant-girl,  who  was  in  custody 
of  a  private  person  in  her  house  at  night,  on  a  charge  of  adminis- 
tering poison,  '  Jane,  now  you  see  the  effects  of  your  wickedness ; 
you  will  be  to  go  from  here  to-morrow  morning  to  Stourbridge,  to 
the  magistrates,  and  not  return  again ; '  on  which  the  girl  said, 
'  Sooner  than  I  will  go  from  here,  or  any  where  else,  I  will  tell 
the  truth ; '  to  which  the  prosecutrix  answered,  (  That  is  all  I 
want. '  A  statement  then  made  was  held  inadmissible.  On  the 
following  morning  a  constable  came  to  the  house,  and  while  there, 
without  giving  her  any  caution,  said  to  the  girl,  (  My  dear  girl, 
where  did  you  get  the  stuff  from  that  you  put  in  the  tea  and 
coffee  ? '  It  was  held  that  what  was  then  said  must  be  considered 
as  being  under  the  influence  of  what  was  said  the  night  before, 
because  she  was  still  in  the  house,  and  still  in  the  hopes  that  she 
might  not  be  taken  before  the  magistrates.  The  constable  after- 
wards took  her  to  Stourbridge,  and  while  on  the  way  thither  she 
made  a  statement,  without  any  caution  having  been  given,  or  any 
inducement  having  been  held  out  to  her,  and  this  was  held  admis- 
sible, because  the  only  hope  was  that  she  should  not  be  taken  away 


(9)  Rex  v.  Clewes,  4  C.  &  P.  221. 
(r)  Rex  v.  Howes,  6  G.  &    P.   404, 
Lord  Denman,  C.  J. 


(s)  Bryan's  case,  Joy,  73.     Jebb's  C. 
&  P.  C.  157. 
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from  the  house,  and  this  must  have  been  at  an  end  when  she  was 
taken  away  by  the  constable,  (t) 

Where  prisoners  were  taken  into  custody  on  the  1st  of  October, 
and  on  that  day  the  prosecutor  frequently  told  them  it  would  be 
better  for  them  to  confess.  They  were  taken  before  a  magistrate  on 
the  3rd,  when  they  were  told  that  they  were  not  bound  to  say  any- 
thing, but  that  what  they  did  say  would  be  taken  down,  and  used 
against  them  on  their  trials.  They  each  made  a  statement.  It  was 
contended  that,  as  the  prosecutor  did  not  tell  them  it  would  be  better 
to  confess  to  him,  but,  generally,  that  it  would  be  better  to  confess, 
the  confessions  to  the  magistrate  might  be  produced  by  that  in- 
ducement ;  Littledale,  J.,  'It  appears  to  me  that  the  examinations 
may  be  read.  If  I  could  see  that  the  influence  was  continuing,  I 
should  not  allow  them  to  be  read,  but  two  days  elapsed  between 
the  promise  and  the  confession.  If  the  prisoners  had  gone  before 
the  magistrate  the  same  day,  I  should  have  thought  that  the  in- 
fluence was  continuing.  I  think  it  would  make  no  difference  that 
the  promise  was  made  by  one  person,  but  the  confession  to  an- 
other.' (u)  And  where  the  prisoner  had  been  induced  by  promises 
of  favour  to  make  a  confession,  which  was  for  that  cause  excluded, 
but  about  five  months  afterwards,  and  after  having  been  solemnly 
warned  by  two  magistrates  that  he  must  expect  death,  and  prepare 
to  meet  it,  he  a^ain  made  a  full  confession,  this  latter  confession 

*  ^j 

was  admitted  in  evidence,  (v)  In  this  case,  upon  much  considera-  General  rule, 
tion  the  rule  was  stated  to  be  that,  although  an  original  confession 
may  have  been  obtained  by  improper  means,  yet  subsequent  con- 
fessions of  the  same  or  of  like  facts  may  be  admitted,  if  the  court 
believes,  from  the  length  of  time  intervening,  or  from  proper 
warning  of  the  consequences  of  confession,  or  from  other  circum- 
stances, that  the  delusive  hopes  or  fears,  under  the  influence  of 
which  the  original  confession  was  obtained,  were  entirely  dis- 
pelled, (w)  In  the  absence  of  any  such  circumstances  the  influence 
of  the  motives,  proved  to  have  been  offered,  will  be  presumed  to 
continue,  and  to  have  produced  the  confession,  unless  the  contrary 
is  shown  by  clear  evidence,  and  the  confession  will  therefore  be 
rejected,  (x) 

With  regard  to  the  persons  whose  inducements  will  prevent 
the  admission  of  confessions,  it  should  seem  that  all  who  are 
engaged  in  the  apprehension,  prosecution,  or  examination  of  a 
prisoner  are  considered  as  persons  of  such  authority  that  their 
inducements  will  exclude  any  confession  thereby  obtained.  Thus 
an  inducement  held  out  by  the  prosecutor,  (y)  the  prosecutor's 
wife,  (2)  or  his  attorney,  (a)  or  by  a  constable  or  other  officer,  (b) 


[839] 
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inducements 
will  exclude 
confessions. 


(0  Rext'.  Jane  Griffiths,  MSS.  C.  S.  G. 
S.  C.,  but  not  so  fully  reported  Rex  v. 
Richards,  5  C.  &  P.  313,  Bosanquet,  J. 

(w)  Rex  v.  Nicholls  and  Edwards,  Mon- 
mouth  Spr.  Ass.  1830,  MSS.  C.  S.  G. 

(u)  Guild's  case,  5  Halst.  163,168,  as 
stated  Greenl.  Ev.  257. 

(u>)  Greenl.  Ev.  257,  citing  Guild's  case, 
5  Halst.  180. 

(#)  Greenl.  Ev.  257,  citing  Roberts' 
case,  1  DevereuxR.  259,  264. 
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(y}  Thompson's  case,  1  Leach,  291. 
ante,  p.  376.  Cass's  case,  ibid.  293,  note 
(a),  ante,  p.  368,  and  many  other  cases. 

O)  Rex  v.  Upchurch,  R.  &  M.  C.  C.  R. 
465,^0^,  p.  389. 

(a)  1  Phill.  Ev.  407.  Reg.  u.  Grey  don, 
2  Cox,C.  C.  67,  an  attorney  endeavouring 
to  discover  some  burglars  for  the  purpose 
of  prosecution,  ante,  p.  368. 

(6)  Rex  v.  Sexton,  1  Burn.  J.,  D.  & 
Wins.  1086. 
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or  some  person  assisting  a  constable  (c)  or  the  prosecutor  (d)  in 
the  apprehension  or  detention  of  the  prisoner,  or  by  a  magistrate 
acting  in  the  business,  (e)  or  other  magistrate,  (/)  or  magistrate's 
clerk,  (f/)  or  by  a  gaoler  (A)  or  chaplain  of  a  gaol,  (z)  or  by  a 
person  having  authority  over  the  prisoner,  as  by  the  captain  of  a 
vessel  to  one  of  his  crew,  (/)  or  by  a  master  or  mistress  to  a 
servant,  (k)  or  by  a  person  having  authority  in  the  matter,  (/)  or 
by  a  person  in  the  presence  of  one  in  authority  with  his  assent, 
whether  direct  or  implied,  (m)  will  be  sufficient  to  exclude  a  con- 
fession made  in  consequence  of  such  inducement. 

A  person  who  has  accompanied  the  prosecutor  in  pursuit  of  a 
prisoner  is  a  person  in  authority,  so  that  his  inducement  will 
exclude  a  confession.  The  prisoner,  when  taken  into  custody, 
was  told  by  a  person  who  had  accompanied  the  prosecutor  in 
pursuit  of  the  prisoner  that  it  would  be  better  for  him  to  confess ; 
but  it  was  urged  that,  as  he  was  a  person  who  had  no  authority 
to  interfere,  the  confession  was  admissible.  Littledale,  J.,  (  That 
applies  to  mere  strangers ;  here  the  person  went  with  the  pro- 
secutor, and  was  acting  with  his  authority  and  sanction.'  The 
confession  was  rejected,  (n) 

Where  a  felony  was  committed  on  board  a  ship  by  the  prisoner, 
one  of  the  crew,  towards  another  of  the  crew,  and  the  master  of 
the  ship  threatened  to  apprehend  the  prisoner,  it  was  held  that 
this  threat  excluded  a  confession  ;  for  the  offence  being  a  felony, 
and  a  felony  having  been  actually  committed,  the  master  had 
power  to  apprehend  the  prisoner  on  reasonable  suspicion  that  he 
was  guilty.  (0) 

Where  a  constable,  who  had  a  prisoner  in  custody  on  a  charge 
of  murder,  placed  her  in  the  custody  of  a  woman  whilst  he  went 
to  the  inquest,  to  prevent  her  going  away,  and  the  woman  held 
out  an  inducement  to  her,  it  was  held  that  a  statement  made  in 
consequence  was  not  admissible,  as  it  was  made  after  an  induce- 
ment held  out  by  a  person  who  had  her  in  custody,  (jy) 

( It  has  been  argued,  that  a  confession  made  upon  the  promises 
or  threats  of  a  person  erroneously  believed  by  the  prisoner  to 
possess  authority,  the  person  assuming  to  act  in  the  capacity  of 
an  officer  or  magistrate,  ought  upon  the  same  principle  (on  which 
confessions  to  persons  having  authority  are  rejected)  to  be  ex- 
cluded. The  principle  itself  would  seem  to  include  such  a  case  ; 


(c)  1  Phill.  Ev.  407. 

(d)  Rex  v.  Stacey,   MSS.   C.   S.    G. 
infra,  note  (n). 

(e)  1  Phill.  Ev.  407. 

(/)  Rex  v.  Clewes,  4  C.  &  P.  221, 
ante,  p.  384. 

(0)  Rex  v.  Drew,  8  C.  &  P.  140,  ante, 
p.  371. 

(^)  Rex  v.  Gilham,  post,  p.  400. 

(z)  Rex  v.  Gilham,  supra. 

0')  Rex  v.  Parratt,  4  C.  &  P.  570. 

(A)  Rex  v.  Upchurch,  supra.  Reg.  v. 
Taylor,  8C.&P.  733. 

(0  1  Phill.  Ev.  407. 

(m)  Reg.  v.  Taylor,  supra.  Rex  v. 
Pountney,  7  C.  &  P.  302.  Reg.  v.  Garner, 
1  Den.  C.  C.  329. 


(n)  Rex  v.  Stacey,  Monmouth  Spr. 
Ass.  1830,  MSS.  C.  S.  G. 

(o)  Anonymous,  as  stated  by  Parke, 
B.,  in  Reg.  v.  Moore,  2  Den.  C.  C.  522. 
This  seems  to  be  the  same  case  as  Rex  v. 
Parratt,  supra,  and  ante,  p.  377,  except  that 
the  threat  there  was  by  the  captain.  The 
case  as  stated  by  Parke,  B.,  fully  supports 
my  note  (g)  infra. 

O)  Rex  v.  Enock,  5  C.  &  P.  539, 
Parke,  J.,  after  consulting  Taunton,  J. 
This  decision  is  clearly  right,  though  the 
last  ground  of  the  decision  in  Reg.  v.  Slee- 
man,  Dears.  C.  C.  249,  is  the  other  way; 
but  see  my  remarks  on  that  point,  post, 
p.  397. 


CHAP.  iv.  §  i.]   Of  Confessions  and  Admissions. 

but  the  point  is  not  known  to  have  received  any  judicial  con- 
sideration.' (q) 

If  a  confession  be  obtained  by  means  of  any  improper  induce- 
ment held  out  by  a  person  who  has  no  authority  in  the  presence 
of  a  person  having  authority,  and  with  his  consent,  it  is  not 
admissible.  And  it  is  not  necessary  that  the  person  having  such 
authority  should  express  his  consent  in  words  ;  for  if  he  be  silent 
he  will  be  presumed,  as  he  did  not  express  his  dissent,  to  have 
sanctioned  the  inducement.  Where  the  constable,  who  took  the 
prisoner  into  custody,  was  present,  and  had  the  prisoner  in  cus- 
tody at  an  inn,  when  a  confession  was  procured  by  inducements 
held  out  by  the  innkeeper,  and  the  constable  being  present  did 
not  caution  the  prisoner  in  any  way ;  Alderson,  B.,  said,  f  I  have 
a  very  strong  opinion  against  its  admissibility ;  but  as  there  are 
opinions  which  I  am  bound  to  respect,  opposed  to  my  own,  I 
think  I  had  better  receive  the  evidence ;  and  if  it  should  become 
necessary,  I  will  reserve  the  point  for  the  consideration  of  the 
judges.' (r) 

Upon  an  indictment  for  housebreaking,  it  appeared  that  the 
prisoner  resided  with  her  husband,  and  that  a  constable  went  to 
their  house  and  charged  her  with  breaking  into  the  prosecutor's 
house,  which  she  denied;  but  her  husband  coming  in  shortly 
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(g)  Greenl.  Ev.  258.  As  the  question 
turns  upon  the  effect  produced  upon  the 
mind  of  the  prisoner,  and  as  that  effect 
must  be  the  same,  whether  the  party  be 
an  officer  or  not,  provided  the  prisoner 
believed  him  to  be  so,  it  should  seem  that 
a  confession  under  such  circumstances 
ought  not  to  be  admitted.  See  Reg.  v. 
Frewin,  6  Cox,  C.  C.  530,  post,  p.  393. 
In  considering  these  questions  it  should 
be  remembered  that  every  person  has 
authority  where  a  felony  has  been  com- 
mitted to  arrest  the  party  who  committed 
it,  ante,  vol.  1,  p.  801,  et  seq.\  in  this  re- 
spect, therefore,  a  private  Individual  and 
a  constable  stand  upon  the  same  footing, 
and  this  may  be  well  deserving  of  con- 
sideration in  cases  where  the  inducement 
is  held  out  in  the  absence  of  the  pro- 
secutor or  an  officer.  If  a  private  person 
after  a  felony  had  been  committed  were 
to  tell  a  person  not  in  custody  that  he 
suspected  him  of  the  felony,  and  that  if 
he  would  confess  he  would  let  him  go, 
but  that  if  he  would  not  he  would 
apprehend  him,  it  might,  it  is  conceived, 
be  well  contended  that  a  confession 
obtained  thereby  would  be  inadmissible, 
on  the  ground  that  the  party  had  autho- 
rity to  apprehend,  and  was  in  effect  a 
constable  pro  hac  vice.  After  the  recent 
cases,  an  inducement  by  a  private  person, 
it  should  seem,  can  only  be  considered 
as  inoperative  when  it  is  given  in  the 
presence  of  a  person  in  authority,  such 
person  expressing  his  dissent  to  it,  or  cau- 
tioning the  prisoner  against  trusting  to 
it,  or  where  it  is  given  to  a  prisoner  in 
custody,  no  one  having  authority  being 
present,  as  if  a  private  person  were  to 


advise  a  prisoner  in  gaol  through  the 
grating  to  confess,  or  send  a  letter  to  him 
to  the  same  effect.  '  The  difficulty  experi- 
enced in  this  matter,'  observes  Dr.  Green- 
leaf,  p.  259, '  seems  to  have  arisen  from  the 
endeavour  to  define  and  settle,  as  a  rule  of 
law,  the  facts  and  circumstances,  which 
shall  be  deemed  in  all  cases  to  have 
influenced  the  mind  of  the  prisoner  in 
making  the  confession.  In  regard  to 
persons  in  authority  there  is  not  much 
room  to  doubt.  Public  policy,  also,  re- 
quires the  exclusion  of  confessions  ob- 
tained by  means  of  inducements  held  out 
by  such  persons.  Yet  even  here  the  age, 
experience,  intelligence,  and  constitution, 
both  physical  and  mental,  of  prisoners 
are  so  various,  and  the  power  of  per- 
formance so  different  in  the  different 
persons  promising,  and  under  different 
circumstances  of  the  prosecution,  that 
the  rule  will  necessarily  sometimes  fail  of 
meeting  the  truth  of  the  case.  But  as  it 
is  thought  to  succeed  in  a  large  majority 
of  cases,  it  is  wisely  adopted  as  a  rule  of 
law  applicable  to  them  all.  Promises 
and  threats  by  private  persons,  however, 
not  being  found  so  uniform  in  their  ope- 
ration, perhaps  may,  with  more  propriety, 
be  treated  as  mixed  questions  of  law  and 
fact;  the  principle  of  law  that  the  con- 
fession must  be  voluntary  being  strictly 
adhered  to,  and  the  question  whether  the 
promises  or  threats  of  the  private  indi- 
viduals who  employed  them  were  suffi- 
cient to  overcome  the  mind  of  the  prisoner, 
being  left  in  the  discretion  of  the  judge 
under  the  circumstances  of  the  case.' 

(r)  Rex  v.  Pountney,  7  C.  &  P.  302. 
The  prisoners  were  acquitted,  j 
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afterwards,  he  told  her  if  she  knew  anything  about  it  to  tell  the 
truth ;  the  constable,  though  present,  made  no  observation,  except 
that  he  must  take  her  to  the  station-house,  and  desired  her  to  go 
up  stairs  and  put  her  things  on ;   while  she  was  up  stairs  she  de- 
sired the  constable  to  call  her  husband,  and  then  made  a  statement 
as  to  certain  articles  of  dress,   which  she  produced,   as   having 
been  purchased  with  the  money  which  had  been  stolen.     It  was 
objected  that  what  the  prisoner  said  was  inadmissible,  as  it  was 
obtained  by  an  inducement  held  out  by  her  husband  in  the  pre- 
sence of  the  constable;  and  as  the  produce  of  the  stolen  property 
was  found  in  the  husband's  house,  he  was  primd  facie  liable  to 
account  for  it,   and  that  a  statement  made  by  the  wife  in  the 
presence  of  and  under  the  coercion  of  the  husband,  by  which  she 
accused  herself  and  exculpated  him,  was  clearly  caused  by  undue 
influence  on  her  mind ;  Pollock,  C.  B.,  '  The  fact  of  the  constable 
being  present  and  not  dissenting  from  what  was  said  places  the 
expressions  used  by  the  husband  on  the  same  footing  as  if  they 
had  been  used  by  the  constable  ;  and  I  think  that,  as  the  constable 
was  a  person  in  authority,  such  an  inducement  ought  to  be  suf- 
ficient to  exclude  the  admission.    Besides,  I  think  there  is  a  great 
deal  of  weight  in  what  is  urged  as  to  the  effect  of  the  prisoner's 
statement  being  to  exculpate  her  husband,  and  that  I  ought  to  be 
careful  not  to  admit  anything  which  may  have  been  said  in  con- 
sequence of  liis  coercion.'  (s) 

So  where  two  prisoners  charged  with  murder  were  being  con- 
veyed in  a  cart,  and  the  constable  was  in  the  cart  with  them,  and 
could  hear  all  that  passed,  and  one  prisoner  said  to  the  other, 
'  You  had  better  speak  the  truth,'  and  the  constable  made  110 
remark ;  Wightman,  J.,  after  consulting  Parke,  B.,  held  that  a 
statement  then  made  was  inadmissible,  as  the  inducement  ap- 
peared to  have  the  sanction  of  the  constable  who  was  present,  and 
apparently  assented  to  it.  (if) 

So  where  on  an  indictment  for  committing  an  unnatural  crime 
with  a  mare,  the  prisoner  was  found  by  the  owner  of  the  mare  in 
a  stable -with  the  mare,  and  his  trousers  undone,  and  the  mare 
bleeding  and  straining  ;  and  a  man  shortly  afterwards,  at  a  house 
whither  the  prisoner  had  gone,  said  to  the  prisoner,  '  I  wish  to 
know  what  business  you  had  in  the  stable  ? '  he  said,  '  You  know.' 
The  man  said,  ( I  don't  know,  and  have  come  on  purpose  to  know, 
and  will  know  before  I  leave,  and  if  you  don't  tell  me  I  will  give 
you  in  charge  to  the  police  till  you  do  tell  me.'  The  prisoner 
said  again,  '  You  know.'  The  man  said,  ( I  don't  know,  but, 
according  to  what  I  could  see  of  the  mare,  it  is  the  best  of  my 
belief  that  you  had  connection  with  her.'  He  said,  '  I  had  ;  for 
God's  sake  say  nothing  about  it.'  The  owner  of  the  mare  was 
close  by  at  the  time  this  conversation  took  place.  It  was  held, 
on  a  case  reserved,  that  there  was  a  threat  used ;  and  though  at 
the  time  of  the.  threat  there  was  no  statement  of  the  charge,  yet 
before  the  confession  the  prisoner  was  told,  in  the  presence  of  the 
owner  of  the  rnare,  that  the  charge  was  for  having  connection 
with  the  mare,  which  was  just  the  same  as  if  the  threat  had  been 
made  by  the  owner  himself,  and  he,  being  the  owner  of  the  mare, 


0)  Reg.  v.  Laugher,  2  C.  &  K.  225. 


(/)  Reg.  v.  Millen,  3  Cox,  C.  C.  507. 
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was  a  person  in  such  authority  that  a  threat  by  him  would  exclude 
a  subsequent  confession.  The  confession,  therefore,  ought  not  to 
have  been  received,  (u) 

So  where  upon  an  indictment  for  setting  fire  to  the  house  of 
R.  Lyford,  it  appeared  that  on  the  morning  of  the  fire  the  pri- 
soner, who  was  the  servant  of  the  prosecutor,  was  sent  for  into  the 
parlour,  in  which  Mrs.  Lyford  and  Mr.  Winders  were ;  and  that 
Mr.  Winders,  who  was  not  a  constable,  or  in  any  office  or  au- 
thority, said  to  the  prisoner,  '  You  had  better  tell  how  you  did  it ; ' 
and  that  thereupon  she  made  an  answer.  Patteson,  J.,  said,  '  It 
is  the  opinion  of  the  judges  that  evidence  of  any  confession  is  re- 
ceivable, unless  there  has  been  some  inducement  held  out  by  some 
person  in  authority ;  and  in  this  case  I  should  have  received  the 
evidence  of  the  statement  made  to  Mr.  Winders,  if  the  inducement 
had  been  held  out  by  him  alone.  But  here  the  inducement  does 
not  rest  with  him  alone,  because  Mrs.  Lyford,  who  was  the  wife 
of  the  prosecutor  and  also  the  mistress  of  the  prisoner,  was  present 
with  Mr.  Winders,  and  must,  as  she  expressed  no  dissent,  be 
taken  to  have  sanctioned  the  inducement.  I  think,  therefore,  that 
the  inducement  must  be  taken  as  if  it  had  been  held  out  by  Mrs. 
Lyford,  who  was  a  person  in  authority  over  the  prisoner,  and  that 
therefore  the  evidence  is  inadmissible.'  (v) 

On  an  indictment  for  a  misdemeanor  in  attempting  to  set  fire 
to  her  master's  house,  it  appeared  that  the  prisoner,  a  girl  aged 
thirteen,  was  a  domestic  servant  to  the  prosecutor,  whose  wife 
lived  with  him,  and  took  her  share  in  the  management  of  the 
house.  After  the  attempt  to  set  fire  to  the  house  was  discovered, 
the  prisoner's  mistress,  in  the  absence  of  the  prosecutor,  said  to 
her,  '  Mary,  my  girl,  if  you  are  guilty,  do  confess ;  it  will  perhaps 
save  your  neck ;  you  will  have  to  go  to  prison ;  if  William  H. 
(another  person  suspected,  and  whom  the  prisoner  had  charged) 
is  found  clear,  the  guilt  will  fall  on  you.'  She  made  no  answer. 
The  mistress  then  said,  (  Pray  tell  me  if  you  did  it.'  The 
prisoner  then  confessed.  It  was  contended  on  the  part  of  the 
prosecution  that  the  wife  had  no  authority,  real  or  apparent,  over 
the  prisoner,  so  as  to  hold  out  any  hope  which  could  influence  the 
prisoner  to  make  a  false  statement,  in  order  that  her  life  might  be 
spared,  and  therefore  that  the  confession  was  admissible.  The 
confession  was  admitted,  and  the  question  as  to  its  admissibility 
reserved  for  the  consideration  of  the  judges,  who  thought  the 
confession  ought  not  to  have  been  received,  (w) 

So  where  upon  an  indictment  for  stealing  the  goods  of  two 
partners,  the  wife  of  one  of  the  partners  said,  '  I  told  the  prisoner 
it  would  be  better  for  him  if  he  would  tell  how  we  had  been 
robbed,  and  put  us  on  our  guard.  I  occasionally  take  the  man- 
agement of  the  shop.  I  manage  the  shop  in  my  brother  and 
husband's  absence.'  For  the  prosecution  it,  was  urged  that  an 
inducement  by  the  prosecutor's  wife  rendered  a  confession  inad- 
missible only  when  it  was  held  out  in  the  presence  of  her  husband. 
An  inducement  by  the  wife  of  a  constable  would  not  vitiate  a 
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(M)  Reg.  v.  Luckhurst,  Dears.  C.  C. 
245. 

(y)  Keg.  v.  Taylor,  8  C.  &  P.  733. 


(w)  Bex  v.  Upchurch,  B.  &  M.  C.C.B. 
465.  See  Reg.  v.  Garner,  1  Den.  C.  C. 
329,  post,  p.  435. 
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confession ;  Parke,  B.,  '  The  wife  of  a  constable  has  no  control 
over  the  prisoner.  This  woman,  being  the  wife  of  one  of  the 
prosecutors,  and  concerned  in  the  management  of  their  business, 
must  be  looked  upon  as  a  person  in  authority.  I  think  this  con* 
fession  inadmissible.'  (x) 

But  where  upon  the  trial  of  a  prisoner  for  murder,  there  was 
offered  in  evidence  against  her  a  confession  made  by  her  in  the 
presence  of  her  mistress  to  a  surgeon,  who  was  attending  her,  of 
her  having  strangled  her  child  with  a  thread,  and  placed  the  dead 
body  in  a  privy,  where  it  was  found  with  the  string  round  its 
Her  mistress  had  told  her  before  the  surgeon  came  in  that 
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(  she  had  better  speak  the  truth,'  and  in  answer  she  said  she  would 
tell  it  to  the  surgeon.  An  objection  was  taken  that  any  sub- 
sequent confession  was  inadmissible.  After  consulting  Cole- 
ridge, J.,  Parke,  B.,  received  the  evidence,  being  of  opinion  that 
in  this  case  her  husband,  not  being  the  prosecutor,  nor  the  offence 
in  any  way  connected  with  the  management  of  the  house,  the 
prisoner's  mistress  could  not  be  considered  as  having  any  control 
over  the  prosecution  so  as  to  raise  a  presumption  that  the  induce- 
ment held  out  by  her  would  be  likely  to  cause  her  to  tell  an 
untruth.  And  upon  a  case  reserved,  after  argument  for  the  pri- 
soner, Parke,  B.,  delivered  judgment:  ( A  rule  has  been  laid  down, 
that  if  the  threat  or  inducement  is  held  out  actually  or  construc- 
tively by  a  person  in  authority,  the  confession  cannot  be  received, 
however  slight  the  threat  or  inducement;  and  the  prosecutor, 
magistrate,  or  constable  is  such  a  person,  and  so  the  master  or 
mistress  may  be.  If  not  held  out  by  one  in  authority,  they  are 
clearly  admissible.  But  in  referring  to  the  cases  where  the 
^  master  or  mistress  have  been  held  to  be  persons  in  authority,  it  is 
only  when  the  offence  concerns  the  master  or  mistress  that  their 
holding  out  the  threat  or  promise  renders  the  confession  inad- 
missible. In  the  present  case  the  offence  of  the  prisoner,  in 
killing  her  child  and  concealing  its  dead  body,  was  in  no  way  an 
offence  against  the  mistress  of  the  house.  She  was  not  the  pro- 
secutrix  then,  and  there  was  no  probability  of  herself  or  the 
husband  being  the  prosecutor  of  an  indictment  for  that  offence. 
In  practice  the  prosecution  is  always  the  result  of  the  coroner's 
inquest.  Therefore  we  are  clearly  of  opinion  that  the  confession 
was  properly  received.'  (y) 

The  preceding  cases  clearly  establish  the  position  that,  if  a 
threat  or  inducement  be  held  out  in  the  presence  of  a  person  in 
authority,  the  effect  is  precisely  the  same  as  if  it  had  been  held 
out  by  the  person  in  authority.  (2) 

On  a  trial  for  setting  fire  to  a  house,  it  appeared  that  the  pri- 
soner, a  girl  about  fifteen  years  old,  was  a  servant  in  the  pro- 
secutor's house,  and  that  soon  after  the  fire  was  put  out  Handsley, 
a  neighbour  of  the  prosecutor's,  said  to  the  prisoner,  ( I  doubt  you 
have  set  this  house  on  fire  by  the  candle  between  the  laths.'  She 
said  she  did  not.  On  the  same  day,  Mrs.  Bowis,  who  lived  about 


(a?)  Keg.  v.  Warringham,  2  Den.  C.  C.R. 
447,  note. 

(#)  Reg.  t>.  Moore,  2  Den.  C.  C.  522, 
3  C.  &  K.  153. 


(z)  Reg.  v.  Parker,  L.  &  C.  42,  at  first 
sight  may  appear  the  other  way;  but  it 
may  better  rest  on  another  ground,  as  is 
shown  in  my  note,  post,  p.  397. 
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three  hundred  yards  from  the  house  of  the  prosecutor,  and  who  prosecutor's 
was  the  mother  of  Mrs.  Blackburn,  the  wife  of  the  prosecutor,  rel.ati<>ns  and 
spoke  to  the  prisoner  in  the  prosecutor's  house  in  the  presence  of  amounSng'to 
Mrs.  Blackburn,  who  was  very  deaf,  and  the  prisoner's  mother,  threats  and 
and  told  her  she  had  better  confess  the  truth,  because  she  believed  Promises,  is 
it  was  her  that  fired  both  the  house  and  the  stack,  and  that  it 
would  be  a  great  deal  the  worse  for  her  if  she  did  not  confess. 
The  prisoner  said  she  did  not.  On  the  same  day  the  prisoner  was 
taken  before  a  magistrate  at  Spilsby.  On  the  next  morning, 
Mrs.  Bowis  saw  the  prisoner  again  on  the  road  to  her  house. 
Mrs.  Bowis  said  to  the  prisoner,  she  should  not  come  to  her 
house,  and  told  her  again  it  was  her  that  fired  both  the  house  and 
stack ;  she  said  she  did  not  do  it.  Soon  after  Handsley  came  up 
and  joined  them,  and  said  to  the  prisoner,  f  Don't  be  so  bold ; 
perhaps  you  will  have  to  go  to  Spilsby  to-morrow.'  Spilsby  was 
the  place  where  the  magistrates  met.  He  told  her  that  perhaps 
somebody  will  come  forward  to-morrow  that  saw  you  do  it.  She 
took  her  apron  up,  and  held  it  to  her  face,  and  said  no  more.  She 
always  denied  it ;  and  when  Handsley  said  she  might  have  to  go 
to  Spilsby,  she  denied  it  again.  He  said,  f  If  you  be  guilty,  go 
along  with  Mrs.  Bowis  and  beg  your  master's  and  mistress's  pardon, 
and  get  away,  and  be  better  in  future,  and  we  shall  not  seek  after  [842] 
you  ; '  and  he  said,  (  Never  mind  your  wages ;  I'll  give  you  a  few 
shillings  out  of  my  pocket.'  And  Handsley  also  told  her  it  would 
be  better  for  her  to  confess.  After  he  went  away,  Mrs.  Bowis 
went  with  the  prisoner  to  Blackburn's  house,  and  talked  to  her 
about  the  fire  all  the  way ;  and  after  they  got  there,  they  went 
out  of  the  house,  and  Mrs.  Bowis  said  to  the  prisoner,  (  Now, 
Sarah,  you  lighted  the  bunch  of  matches,  and  put  it  into  the 
thatch  of  the  house ; '  before  she  said  that,  she  told  the  prisoner 
that  if  she  went  to  Spilsby  again  she  would  be  a  great  deal  worse 
off,  and  she  said  to  her  several  times,  both  going  along  the  road  to 
the  prosecutor's  house,  and  also  in  the  house,  and  also  when  she 
spoke  to  her  out  of  doors,  that  it  would  be  a  great  deal  better  for 
her  if  she  would  confess,  and  a  great  deal  worse  for  her  if  she  did 
not  confess.  The  counsel  for  the  prisoner  objected  to  evidence 
being  given  of  what  the  prisoner  said,  on  Mrs.  Bowis  charging 
her  as  before  stated,  on  the  ground  that  after  these  promises  and 
threats  had  been  held  out  to  her,  her  answer  could  not  be  received 
unless  she  had  a  caution.  For  the  prosecution  it  was  contended 
that  her  answer  might  be  received,  because  Handsley  was  neither 
a  constable,  nor  did  he  stand  in  any  relation  to  the  prosecutor ; 
and  though  Mrs.  Bowis  was  the  mother  of  the  prosecutor's  wife, 
yet  that  promises  and  threats  made  by  a  person  standing  in 
that  situation  were  not  sufficient  to  exclude  a  confession.  Lit- 
tledale,  J.,  allowed  the  evidence  to  be  given,  but  reserved 
the  question  for  the  opinion  of  the  judges,  whether  it  ought 
to  have  been  received.  On  Mrs.  Bowis  saying  to  the  pri- 
soner, (  Now,  Sarah,  you  lighted  the  bundle  of  matches,  and 
put  it  into  the  thatch?'  the  prisoner  said, '  Yes,  I  did.'  Mrs.  Bowis 
then  told  Mrs.  Blackburn  what  had  passed,  and  Mrs.  Blackburn 
then  came  out,  and  then  Mrs.  Bowis,  in  the  presence  of  Mrs. 
Blackburn,  asked  the  prisoner  what  she  did  it  for ;  whether  it 
was  for  anything  against  the  family  ?  She  said  ( No,'  Mrs. 
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Blackburn  asked  if  any  one  persuaded  her  to  it  ?  She  said  '  No ; ' 
she  said  she  had  no  malice.  The  prisoner  in  her  defence  asserted 
her  innocence,  and  said  that  Mrs.  Bowis  said  that  if  she  would 
confess  to  it  she  should  have  her  liberty,  and  she  added  that  she 
did  it  on  purpose  to  get  her  liberty,  and  that  they  frightened  her 
to  do  it.  The  jury  said  they  found  the  prisoner  guilty  with  her 
own  confession ;  but  Littledale,  J.,  told  them  they  must  find  her 
either  guilty  or  not  guilty,  and  then  they  gave  a  verdict  of  guilty  ; 
and  all  the  judges,  upon  a  case  reserved,  were  unanimously  of 
opinion  that  the  confession  ought  not  to  have  been  received,  and 
that  the  conviction  was  bad.  (a) 

With  regard  to  the  persons  whose  inducements  will  not  exclude 
a  confession,  the  following  cases  may  be  mentioned  : — While  the 
constable  who  apprehended  the  prisoner  had  him  in  custody  to  take 
him  before  a  magistrate,  some  of  the  neighbours  who  had  nothing  to 
do  with  the  apprehension,  prosecution,  or  examination  of  the  pri- 
soner officiously  interfered,  and  admonished  the  prisoner  to  tell  the 
t/uth,  and  consider  his  family,  which  was  a  large  one.  No  answer 
or  observation  thereon  was  made  by  the  constable,  nor  did  the  pri- 
soner answer  them,  but  he  desired  the  constable  to  call  upon  him 
in  an  hour  at  the  prison,  which  he  did,  and  there  the  prisoner  made 
a  full  confession,  which  was  received  in  evidence,  and,  upon  a  case 
reserved,  the  judges  present  agreed  that  the  evidence  was  admis- 
sible, and  the  conviction  right,  because  the  advice  to  confess  was 
not  given  or  sanctioned  by  any  person  who  had  any  concern  in  the 
business,  (b)  So  where  the  counsel  for  the  prisoner  objected  to  a 


(a)  Rex  v.  Simpson,  B.  &  M.  C.  C.  R. 

410.  The  grounds  upon  which  this  de- 
cision proceeded  are  not  mentioned  in  the 
report,  and  the  real  import  of  the  case 
does  not  appear  to  be  correctly  abstracted 
in  the  text  books,  as  observes  Mr.  Joy, 
p.  9 ;  and  after  abstracting  the  case  he  well 
observes,  '  that  it  was  in  the  prosecutor's 
house,  and  in  the  presence  of  the  prisoner's 
mother,  and  of  the  prisoner's  mistress,  a 
person  in  authority  over  her,  and  under 
her  implied  sanction,  that  the  prisoner 
was  told  in  the  first  instance  that  it  would 
be  better  for  her  to  confess.  So  in  the 
conversation  that  immediately  elicited  the 
confession,  the  inducement  was  held  out 
in  the  prosecutor's  house,  [this  is  an 
error,  it  was  after  "  they  went  out  of  the 
house,"]  and  although  it  does  not  appear 
distinctly  whether  the  prosecutor  or  his 
wife  were  then  present,  [it  is  clearly  to 
be  inferred  that  they  were  not  present, 
for  after  the  prisoner  said  "I  did,"  Mrs. 
Bowie  told  Mrs.  Blackburn,  and  she 
4 '  thtfi  came  out"]  the  influence  caused 
by  the  inducement  held  out  on  the  preced- 
ing morning,  in  the  presence  of  the  pro- 
secutor's wife,  and  in  his  house,  may  per- 
haps be  considered  to  have  continued,' 
Joy  10  and  11,  and  he  refers  to  Rex  r. 
Upchurch, a?ite,p.  389, and  Reg.  v. Taylor, 
ante,  p.  389,  to  show  that  the  mistress  is  a 
person  in  authority.  It  may  be  observed, 
also,  that  Patteson,  J.,  held  in  Reg.  v. 
Taylor,  that  an  inducement  held  out  by 
a  person  in  the  presence  of  the  prisoner's 


mistress  must  be  taken  as  if  it  had  been 
held  out  by  the  mistress  herself:  from 
which  it  may  be  inferred  that  that  very 
learned  judge  considered  the  person  hold- 
ing out  the  inducement  as  the  agent  for 
that  purpose  of  the  mistress.  In  that  case, 
as  the  prosecutrix  expressed  no  dissent, 
she  was  taken  to  have  sanctioned  the 
inducement;  so  in  the  present  case  the 
same  must  be  inferred  as  to  the  induce- 
ment first  held  out  in  the  presence  of  the 
mistress;  and  as  by  her  conduct  in  the 
latter  part  of  the  transaction  the  prose- 
cutrix sanctioned  what  Mrs.  Bowis  had 
done  in  her  absence,  the  learned  judges 
may  have  thought  that  Mrs.  Bowis  was 
the  agent  of  the  prosecutrix  for  the  pur- 
pose of  discovering  the  guilt  of  the  pri- 
soner. If  a  person  were  expressly  em- 
ployed by  the  prosecutor  to  discover  the 
person  who  had  committed  a  felony,  there 
seems  good  reason  why  he  should  be 
considered  as  a  person  having  so  much 
to  do  with  the  apprehension  and  prose- 
cution as  to  render  a  confession  obtained 
by  his  inducements  inadmissible.  See 
Rex  v.  Stacey,  ante,  p.  386. 

(6)  Rex  v.  Row,  R.  &  R.  153.  See 
Rex  v.  Pountney,  ante,  p.  387,  and  Reg.  v. 
Taylor,  ante,  p.  389,  and  qu.  whether  as 
the  constable  not  only  expressed  no  dissent 
to  the  inducements  used,  but  by  going 
to  the  prison  seems  to  have  sanctioned 
them,  there  was  not  ground  for  contend- 
ing that  the  confession  was  improperly 
obtained. 
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confession  before  a  committing  magistrate,  and  offered  to  prove 
that  the  wife  of  the  constable  had  told  the  prisoner,  some  days 
before  the  commitment,  that  it  would  be  better  for  him  to  confess, 
Wood,  B.,  overruled  the  objection,  and  admitted  the  confession,  (c) 
In  a  case  of  murder  a  surgeon  stated  that  he  had  held  out  no 
threat  or  promise  to  induce  the  prisoner  to  confess  ;  but  a  woman 
who  was  present   said  that  she  had  told   the  prisoner  she  had 
better  tell  all  ;  and  then  the  prisoner  made  certain  confessions  to 
the  surgeon.     It  was  objected  that,  as  the  confession  was  made 
after  an  inducement  held  out,  it  could  not  be  received  in  evidence  ; 
but  Park,  J.  A.  J.,  after  consulting  Hullock,  B.,  held  that  as  no 
inducement  had  been  held  out  by  the  surgeon,  to  whom  the  con- 
fession was  made,  and  the  only  inducement  had  been  held  out  by 
a  person  having  no  authority,  it  must  be  presumed  that  the  con- 
fession to  the  surgeon  was  a  free  and  voluntary  one.     If  the  pro- 
mise had  been  held  out  by  a  person  having  any  office  or  authority, 
as  the  prosecutor,  constable,  &c.,  the  case  would  be  different  ;  but 
here,  some  person  having  no  authority  of  any  sort  officiously  says, 
'  You  had  better  confess.'     No  confession  follows,  but  some  time 
afterwards,  to  another  person,  the  prisoner,  without  any  induce- 
ment  held  out,  confesses.     The  learned  judge  added,  that  he  and 
Hullock,  B.,  had  not  the  least  doubt  that  the  evidence  was  admis- 
sible. (d)    So  where  the  counsel  for  the  prisoner  proposed  to  show 
that  the  prisoner,  being  locked  up  alone  in  a  room  at  a  public- 
house,  was  told  by  a  man  that  another  prisoner  had  told  all,  and 
that  he  had  better  do  the   same  to  save  his  neck,  and  that  on 
this  he  confessed.     It  was  held  that,  as  the  promise  (if  any)  was 
by  a  person  wholly  without  authority,  the  subsequent  confession 
io  the  constable,  who  had  held  out  no  inducement,  must  be  con- 
sidered as  voluntary,  and  was  therefore  admissible,  (e) 

The  prisoner  was  indicted  for  placing  a  piece  of  iron  on  a 
railway,  and  a  platelayer  in  the  service  of  the  company,  but  who 
was  not  employed  by  any  of  his  superiors  to  see  the  prisoner,  had 
told  him  that  it  would  be  a  good  deal  better  for  him  if  he  owned 
to  it.  The  prisoner  knew  that  the  platelayer  worked  on  the  line. 
Cresswell,  J.,  '  I  am  disposed  to  think  the  statement  of  the  pri- 
soner is  receivable,  the  witness  not  being  a  person  having  any 
authority  to  make  any  promise  ;  still  he  was  in  a  position  that 
might  reasonably  lead  the  prisoner  to  believe  he  had  ;  '  and  there- 
upon the  counsel  for  the  prosecution  declined  to  ask  as  to  the 
statement  of  the  prisoner.  (/) 

There  has  been  a  difference  of  opinion  among  the  judges  whether 
a  confession  made  to  a  person  who  has  no  authority,  after  an  in- 
ducement  held  out  by  that  person,,  is  receivable:  some  of  the 
judges  thinking  it  receivable,  and  others  thinking  it  is  not  so.  (</) 
And  several  cases  have  occurred,  in  which  confessions  made  to 
persons  without  authority,  in  consequence  of  inducements  held 
out  by  such  persons,  have  been  rejected,  (h)  But  it  is  said  to  be 

(c)  Rex  v.  Hard-wick,  1  Thill.  Ev.  408.  marginal  note   treats   this  as  an  actual 

(d)  Rex  v.  Gibbons,  1  C.  &  P.  97.  decision.     See  the  note  (q\  ante,  p.  387. 

(e)  Rex  v.  Tyler,  1  C.  &  P.  129,  Htil-  (y)  Per  Parke,  B.,  in  Rex  v.  Spencer, 
lock,  B.  7  C.  &  P.  776. 

(/)  Beg.  t>.  Fre-win,  6  Cox,  C.  C.  530.  (A)  In  Rex  v.  Dunn,  4  C.  &  P.  543,  a 
The  prisoner  was  not  defended.  The  -witness  proved  that  the  prisoner  wished  to 
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e  the  opinion  of  the  judges  that  evidence  of  any  confession  is  re- 
ceivable, unless  there  has  been  some  inducement  held  out  by  some 
person  in  authority.'  (z) 

The  result  of  these  cases  seems  to  be,  that  a  confession  is  not 
inadmissible,  although  made  after  an  exhortation,  or  admonition, 
or  other  similar  influence,  proceeding  at  a  prior  time  from  some 
one  who  has  nothing  to  do  with  the  apprehension,  prosecution,  or 
examination  of  the  prisoner :  for  a  promise  made  by  a  person  who 
interferes  without  any  authority  of  this  kind  is  not  to  be  pre- 
sumed to  have  such  an  effect  on  the  mind  of  the  prisoner  as  to 
induce  him  to  confess  that  he  is  guilty  of  a  crime  of  which  he  is 
innocent. 

It  is  no  objection  that  the  confession  was  made  under  a  mis- 
taken supposition  that  some  of  the  prisoner's  accomplices  were  in 
custody :  not  even  though  some  artifice  has  been  used  to  draw 
him  into  that  supposition,  (J) 

Jacobs  and  Tarrant,  two  apprentices,  were  indicted  for  stealing 
from  their  master,  who,  suspecting  Tarrant,  told  him  that  if  he  did 
not  confess  he  would  send  for  a  constable.  Jacobs  could  hear 
what  was  said.  Tarrant  said  he  had  robbed  the  prosecutor,  and 
that  Jacobs  had  robbed  him  too.  Jacobs  said,  e  You  are  a  liar;  I 
have  only  taken  one  handkerchief.'  It  was  held  that  the  statement 
of  Jacobs  was  admissible ;  for  an  inducement  or  threat  offered  to 
one  person  cannot  affect  the  admissibility  of  a  confession  made  by 
another,  although  that  other  be  present  when  the  inducement  is 
offered.  (&) 

An  inducement  held  out  to  a  prisoner  with  reference  to  one 
charge  will  not  exclude  a  confession  of  another  offence,  of  which 
the  prisoner  was  not  suspected  at  the  time  the  inducement  was 
held  out.  The  prisoner  had  been  in  the  custody  of  several  con- 
stables, one  after  another,  and  it  was  suggested  on  his  behalf  that 
one  of  them  had  improperly  induced  him  to  confess,  and  this  con- 


sell  a  stolen  book  to  him,  and  that  he  told 
him  he  had  better  tell  where  he  got  it. 
Bosanquet,  J.,  'Any  person  telling  a 
prisoner  that  it  will  be  better  for  him  to 
confess  will  always  exclude  any  confes- 
sion made  to  that  person.  Whether  a 
prisoner's  having  been  told  by  one  person, 
that  it  will  be  better  for  him  to  confess, 
will  exclude  a  confession  subsequently 
made  to  another  person,  is  very  often  a 
nice  question;  but  it  will  always  exclude 
a  statement  made  to  the  same  person.' 
In  Rex  v.  Slaughter,  ibid,  note  (a),  the 
same  learned  judge  rejected  a  confession 
made  by  the  prisoner  to  one  of  his  fellow- 
workmen,  who  had  told  him  it  would  be 
better  for  him  to  confess.  In  Rex  v. 
Arundel,  Gloucester  Summer  Assizes, 
1830,  the  same  learned  judge  ruled  the 
same  way,  saying,  '  If  an  unauthorised 
person  makes  a  promise,  it  will  not  pre- 
vent a  statement  made  to  another  person 
from  being  received  in  evidence;  but  if 
the  statement  be  made  to  the  person  who 
makes  the  promise,  I  think  it  ought  not  to 
be  received.'  The  same  distinction  is 
also  adverted  to  in  a  note  to  Rex  v.  Gib- 
bons, ante,  p.  393.  For  this  distinction, 


however,  there  seems  no  sufficient  reason. 
The  correct  inquiry  in  every  case  is, 
whether  the  inducement  was  such  as  to 
lead  the  prisoner  to  suppose  that  it  would 
be  better  for  him  to  confess  himself  guilty 
of  a  crime  he  did  not  commit.  If  it  was, 
then  a  statement  made  under  its  influence, 
whether  to  the  party  using  the  induce- 
ment, or  to  another  person,  would  be 
inadmissible.  At  the  same  time,  it  must 
ever  be  a  circumstance  deserving  of  con- 
sideration, in  conjunction  with  others, 
that  the  prisoner  did  not  make  the  con- 
fession to  the  party  using  the  inducement 
at  the  time,  but  made  it  afterwards  to 
another  party;  as  that  tends  to  show  that 
he  was  not  under  the  influence  of  the 
inducement  when  he  confessed;  and  this 
is  the  view  which  the  court  seems  to  have 
adopted  in  Rex  v.  Gibbons.  See  also  Mr. 
Joy's  observations,  pp.  26,  27.  C.  S.  G. 

(i)  Per  Patteson,  J.,  in  Reg.  v.  Taylor, 
8  C.  &  P.  733,  ante,  p.  389. 

(j)  Rex  v.  Burley,  1  Phill.  Ev.  406. 

(£)  Reg.  v.  Jacobs,  4  Cox,  C.  C.  54. 
The  Common  Serjeant,  after  consulting 
Erie,  J. 
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stable  was  called,  and  stated  that  the  prisoner  was  in  his  custody 
on  another  charge,  and  was  not  suspected  at  that  time  of  the  offence 
for  which  he  was  on  his  trial,  and  that  he  made  a  statement.  It 
was  submitted  that  if  a  promise  was  held  out  to  him,  it  was  imma- 
terial what  the  charge  was.  Littledale,  J.,  ( I  think  not.  If  he 
was  taken  up  on  a  particular  charge,  I  think  that  the  promise 
could  only  operate  on  his  mind  as  to  the  charge  on  which  he  was 
taken  up.  A  promise  as  to  one  charge  will  not  affect  him  as  to 
another  charge.'  The  confession  was  admitted.  (7) 

But  where  several  felonies  form  part  of  the  same  transaction,  Unless  they 
an  inducement  held  out  as  to  one  will  exclude  a  statement  as  to  a/"e  Parts  of 
another.     On  an  indictment  for  attempting  to  set  fire  to  the  house  transaction. 
of /me  Vidler,  it  appeared  that  the  bed  and  bedding  of  two  rooms 
in  the  house  were  found  on  fire,  and  soon  afterwards  a  silver  tea- 
spoon and  a  broken  salt-spoon  were  found  in  the  sucker  of  the 
pump.     Vidler  said  to  the  prisoner,  that  if  she  did  not  tell  the 
truth  about  the  things  that  were  found  in  the  pump,  he  would 
send  for  the  constable  to  take  her,  but  he  did  not  say  anything 
to  her  about  the  fire.     Coltman,  J.,  held  that  this  was  such  an 
inducement  to  confess,  as  to  exclude  anything  that  the  prisoner 
said  respecting  the  fire ;  as  it  was  really  all  one  transaction,  (m) 

If  what  is  said  to  a  prisoner  have  no  tendency  to  induce  him  to  The  proper 
make  an  untrue  statement,  his  confession  is  admissible.     On  an  question  is 
indictment  for  cattle-stealing,  a  witness  stated  that  he  had  had  a  fodncementbe 
conversation  with  the  prisoner,  in  which  the  prisoner  asked  the  calculated  to 
witness  if  it  would  be  better  for  him  to  confess;  upon  which  the  produce  a  false 
witness  replied  that  it  would  be  better  for  him  not  to  confess,  but 
that  the  prisoner  might  say  what  he  had  to  say  to  him,  for  it 
should  go  no  further ;  it  was  objected  that  the  statement  made  to 
the  witness  was  not  receivable,  as  it  had  been  obtained  under  a 
promise.     Coleridge,  J.,  (  The  only  proper  question  is,  whether 
the  inducement  held  out  to  the  prisoner  was  calculated  to  make  his 
confession  an  untrue  one.  I  think  that  what  was  said  in  the  present 
case  must  have  had  a  contrary  tendency.'  (n)     So  if  what  is  said  Long's  case, 
to  a  prisoner  contain  neither  a  promise,  threat,  or  inducement  to 
confess,  the  statement  of  the  prisoner  is  admissible.    The  prisoner 
having  been  charged   on  oath  by  Betsy  Burford,  an  accessory 
before  the  fact,  with  having  set  fire  to  three  hay-stacks  belonging 
to  Organ,  Nichol,  and  Gillman,  the  constable  went  with  a  warrant, 
specifying  all  the  three  charges,  and  stating  them  to  have  been 
made  on  the  oath  of  the  accessory,  and  when  the  prisoner  was  ap-      [846] 
prehended  she  was  told  that  there  was  a  very  serious  oath  laid 
against  her  by  Betsy  Burford,  who  had  sworn  that  she  had  set  fire  to 
Organ's,  Nichol's,  and  Gillman's  ricks ;  on  which  the  prisoner  made 
a  statement,  which  was  allowed  to  be  given  in  evidence.  (0) 

If  a  person  advise  a  prisoner  to  be  sure  to  tell  the  truth,  and  Advising  a 
he  then  makes  a  statement,  such  statement  is  admissible,  on  the  Prisonertobo 
ground  that  such  advice  cannot  be  supposed  to  induce  the  pri-  the  truth. 
soner  to  confess  that  he  is  guilly  of  a  crime  of  which  he  is  really 

(Z)  Rex  v.  Warner  and  Morgan,  Glou-  (o)  Rex  v.  Long,  6  C.  &  P.  179,  Gur- 

cester  Spr.  Ass.  1832.     MSS.  C.  S.  G.  ney,  B.     The  statement  to  the  prisoner 

(m)  Reg.  v.  Hearn,  C.  &  M.  109.  was  nothing  more  in  substance  than  the 

(n)  Rex  v.  Thomas,  7  C.  &  P.  345.  statement  contained  in  the  warrant. 
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innocent.  On  an  indictment  for  forgery,  the  committing  magis- 
trate proved  that  no  inducement  was  held  out  to  the  prisoner  to 
confess  ;  but  the  prosecutor  had  said,  in  the  presence  of  the  pri- 
soner, that  he  considered  the  prisoner  as  the  tool  of  one  Gardiner, 
and  the  magistrate  then  told  the  prisoner  to  be  sure  to  tell  the 
truth  :  on  which  he  made  a  statement.  It  was  objected  that  this 
statement  was  not  receivable ;  for  though  this  was  not,  in  form,  an 
inducement  to  confess,  it  was  in  effect  so.  A  person  in  autho- 
rity advising  a  prisoner  to  tell  the  truth,  conveyed  to  the  mind  of 
the  accused  an  intimation  that  it  would  be  better  for  him  if  he 
confessed  the  charge.  Littledale,  J.,  ( I  think  I  ought  to  receive 
the  evidence.  It  can  hardly  be  said  that  telling  a  man  to  be  sure 
to  tell  the  truth  is  advising  him  to  confess  what  he  is  really  not 
guilty  of.  The  object  of  the  rule  relating  to  the  exclusion  of  con- 
fessions is  to  exclude  all  confessions  which  may  have  been  pro- 
cured by  the  prisoner  being  led  to  suppose  that  it  will  be  better 
for  him  to  admit  himself  to  be  guilty  of  an  offence  which  he 
really  never  committed. '(/>) 

So  where  at  the  conclusion  of  the  examinations  before  the 
magistrate  the  prisoner  began  to  make  a  statement,  when  the 
magistrate  said  to  him,  '  Be  sure  you  say  nothing  but  the  truth,  or 
it  will  be  taken  against  you,  and  may  be  given  in  evidence  against 
you  at  your  trial ;  '  it  was  objected  that  the  statement  then  made 
was  inadmissible  ;  it  was  answered  that  the  only  proper  question 
was  whether  the  words  said  to  the  prisoner  had  any  tendency  to 
induce  him  to  make  a  false  statement.  Here  the  prisoner  was 
cautioned  not  to  say  anything  that  was  false,  and  the  preceding 
case  was  expressly  in  point.  Kolfe,  B.,  f  I  am  glad  to  find  that 
there  is  such  an  authority  ;  there  are  some  previous  cases  the  other 
way,  where  it  was  held  that  it  was  an  inducement  to  tell  a  pri- 
soner that  it  would  be  better  to  tell  the  truth.  I  think  this  state- 
ment admissible.'  (q) 

The  prisoner  was  indicted  for  setting  fire  to  her  master's  farm- 
building  ;  she  was  about  to  go  away  from  a  policeman,  but  he 
prevented  her,  saying  she  was  his  prisoner  upon  the  charge  of  this 
arson.  She  desired  to  change  her  dress.  He  said  she  might  do 
so,  but  she  must  remain  in  custody,  and  he  gave  her  into  the 
charge  of  Mrs.  Allen,  who  was  a  married  daughter  of  her  master, 
but  did  not  live  with  her  father,  and  had  no  control  over  the  pri- 
soner by  reason  of  any  relation  of  master  and  servant.  Mrs.  Allen 
went  with  her  into  a  laundry  where  her  clothes  were ;  but  both 
Mrs.  Allen  and  the  prisoner  considered  that  the  latter  was  in 
custody.  Mrs.  Allen  said  to  her,  f  Jane,  I  am  very  sorry  for  you ; 
you  ought  to  have  known  better ;  tell  me  the  truth  whether  you 
did  it  or  no.'  She  said,  f  I  am  innocent.'  Mrs.  Allen  said, (  Don't 


(/>)  Rex  v.  Court,  7  C.  &  P.  486.  This 
case  seems  somewhat  at  variance  with 
several  other  cases  where  a  confession  has 
been  rejected  because  the  prisoner  was 
told  it  would  be  better  for  him  to  tell  the 
truth.  Sec  Rex  v.  Enock,  5  C.  &  P. 
5.39,  ante,  p.  370,  Rex  v.  Williams,  MSS. 
C.  S.  G.  ante,  p.  377,  Rex  v.  Compson, 
ante,  p.  379,  Rex  v.  Edwards,  ante, 
p.  383,  Rex  r.  Griffiths,  ante,  p.  385, 
Rex  v.  Bow,  ante,  p.  392,  and  Reg.  v. 


Hearn,  ante,  p.  395.  In  these  cases  it  is 
conceived  that,  although  the  inducement 
was  in  terms  to  tell  the  truth,  yet  the 
learned  judges  understood  it  as  conveying 
to  the  prisoner's  mind  an  intimation  that 
he  would  gain  some  benefit  by  confessing 
himself  guilty,  even  if  he  were  not  so. 
See  the  observations  of  Pollock,  C.B.,  on 
these  cases,  in  Reg.  v.  Baldry,  2  Den. 
C.  C.  430,  ante,  p.  3 72. 3"  I 

(9)  Reg.  v.  Holmes,  1  C.  &  K.  248. 
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run  your  soul  into  more  sin,  but  tell  the  truth.'*  The  prisoner 
then  confessed.  And  on  a  case  reserved  upon  the  question 
whether  the  confession  was  legally  admissible  in  evidence,  it  was 
held  that  there  was  no  threat  or  inducement,  and  no  sufficient 
authority  on  the  part  of  Mrs.  Allen  to  exclude  a  statement 
made  in  consequence  of  any  inducement  to  confess  held  out  by 
her.  (r) 

John  and  George  Parker  were  indicted  for  stealing  and  re-  Parker's  case, 
ceiving  hops,  the  property  of  Mr.  Walker.  Lamb,  a  policeman, 
had  gone  to  George's  house,  where  John  and  another  brother, 
William,  then  were,  and  had  found  some  hops  in  a  room  up  stairs. 
He  and  the  prosecutor  then  went  into  a  parlour,  where  John, 
George,  and  William  were.  Lamb  there  charged  William  and 
John  with  stealing  the  hops,  and  George  with  receiving  them, 
knowing  them  to  have  been  stolen  ;  on  which  William  said,  e  Well, 
John,  you  had  better  tell  Mr.  Walker  the  truth.'  Neither  the 
prosecutor  nor  Lamb  dissented  from  or  remarked  on  William's 
advice  ;  whereupon  John  said,  ( I  will  tell  the  truth.  I  did  take 
some  hops,  and  must  risk  it.'  Lamb  then  took  the  three  to  the 
Bridewell,  and  on  their  way  John  said  of  his  own  accord,  f  I'll  tell 
you  how  I  got  them  hops,'  &c.  Upon  a  case  reserved,  which  stated 
that,  '  if  the  confession  was,  under  the  circumstances,  receivable, 
the  conviction  was  to  stand,'  the  conviction  was  affirmed,  (s) 

The  result  of  these  cases  is  that- l  as  a  universal  rule  an  exhorta-  Result  of  the 
tion  to  speak  the  truth  ought  not  to  exclude  a  confession.'  (t)          cases- 

But  it  has  been  repeatedly  held  that  to  tell  a  prisoner  that  it 
would  be  better  for  him  to  tell  the  truth  will  exclude  a  confes- 
sion, (it) 

Where  a  prisoner  and  his  wife  were  both  in  custody  on  a  charge  Lloyd's  case, 
of  receiving  bank  notes,  but  in  separate  rooms,  and  a  person  said 
to  him,  f  I  hope  you  will  tell,  because  the  prosecutrix  can  ill  afford 
to  lose  the  money ; '  and  the  constable  said,  ( If  you  will  tell 
where  the  property  is  you  shall  see  your  wife ; '  Patteson,  J., 
said,  ( I  think  that  this  is  not  such  an  inducement  as  will  exclude 
the  evidence  of  what  the  prisoner  said :  it  amounts  only  to  this, 


(r)  Reg.  v.  Sleeman, Dears.  C.  C.  249. 
This  case  can  only  safely   rest   on  the 
ground  that  there  was  no  threat  or  in- 
ducement.    As  Mrs.  Allen  had  the  pri- 
soner actually  in  her  custody,  she  clearly 
was  acting  in  the  prosecution,  and  as  such 
was  a  person  in  authority;  and  it  has 
been  the  uniform  course,  where  a  private 
person  has   actually   had   a  prisoner  in 
custody,  to  reject  confessions  obtained  by 
any  threat  or  inducement  used  by  him. 
This  case  was  not  argued,  and  no  case  was 
cited;  and  Rex  v.  Enock,  ante,  p.  386,  is 
a  direct  authority  against  it  on  this  point. 
0)  Reg.  v.  Parker,  L.  &   C.   42.     It 
was  objected  at  the  trial  that  the  induce- 
ment was  held  out  in  the  presence  of  the 
prosecutor  and  policeman,  and  acquiesced 
in  by  them,  and  therefore  the  confession 
was  not  admissible.     The  sessions  over- 
ruled the  objection,  on  the  ground  that 
there  was  no  threat  or  promise  held  out 
by  any  person  in  authority,  &c.,  and  de- 


ferred sentence  '  until  the  opinion  of  the 
Court  of  Appeal  should  have  been  taken 
upon  the  point  raised  by  the  prisoner's 
counsel.'  The  case  was  not  argued,  and 
the  court  only  said,  '  the  conviction  must 
be  affirmed;'  and  as  it  cannot  be  pre- 
sumed that  the  court  intended  to  overrule 
all  the  cases,  ante,  p.  387,  etseq.,  by  which 
it  has  been  settled  that  an  inducement 
held  out  in  the  presence  of  a  person  in 
authority  is  the  same  as  if  it  were  held  out 
by  that  person,  it  must  be  taken  that  the 
decision  proceeded  on  the  ground  that 
desiring  a  prisoner  to  tell  the  truth  is  not 
an  inducement;  and  this  view  of  the  case 
renders  it  consistent  with  all  the  autho- 
rities. 

(0  Per  Erie,  J.,  Reg.  v.  Moore,  2  Den. 
C.  C.  522. 

(w)  See  per  Maule,  J.,  in  Reg.  v.  Gar- 
ner, 1  Den.  C.  C.  329.  Per  Pollock, 
C.  B.,  in  Reg.  v.  Baldry,  2  Den.  C.  C. 
430. 
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that  if  he  would  tell  where  the  money  was  he  should  see  his  wife.' 
And  the  statement  made  by  the  prisoner  was  received,  (v) 

It  is  no  objection  to  receiving  a  confession  that  the  party  to 
whom  it  was  made  takes  an  oath  that  he  will  not  reveal  what  is 
told  to  him.  After  the  prisoner  had  been  committed  on  a  charge 
of  murder,  a  fellow-prisoner  said  to  him,  ( I  wish  you  would  tell 
me  how  you  murdered  the  boy  ; — pray  split.'  The  prisoner  said 
'  Will  you  be  upon  your  oath  not  to  mention  what  I  tell  you  ? ' 
The  other  prisoner  went  upon  his  oath,  that  he  hoped,  if  he  told, 
that  he  might  never  stir  out  of  that  place  again.  The  prisoner 
then  made  a  statement.  It  was  held  that  this  was  not  such  an 
inducement  as  to  render  the  statement  inadmissible,  and  that, 
although  such  oaths  were  very  wrong  and  wicked,  still  they  were 
not  binding  ;  and  that  every  person,  except  counsel  and  attorneys, 
were  bound  to  reveal  what  they  might  have  heard,  (10) 

So  where  a  constable  told  a  prisoner  that  his  father  had  been 
charged  with  murder.  He  had  been  previously  cautioned  not 
to  criminate  himself,  as  the  witness  would  bring  it  all  against  him. 
The  prisoner  said  he  hoped  no  one  would  be  charged  with  the 
murder  but  himself,  and  then  made  a  confession.  Doherty,  C.  J., 
having  conferred  with  Torrens,  J.,  admitted  the  confession,  ob- 
serving that,  although  such  announcement  was  likely  to  act  upon 
the  feelings  of  the  prisoner,  he  would  not  be  warranted  on  that 
ground  in  refusing  to  receive  it.  (#)  So  where  the  prisoner  was 
indicted  for  concealing  the  birth  of  her  child,  a  medical  witness 
said  that  he  examined  the  prisoner  in  custody,  and  found  that  her 
breasts  were  full  of  milk,  and  asked  her  whether  she  had  not 
recently  had  a  child,  and  added  that  if  she  refused  to  tell  he  would 
examine  her  person  more  closely ;  the  prisoner  then  said,  ( It  is 
unnecessary  to  examine  me,  for  I  had  a  child.'  Torrens,  J.,  ad- 
mitted this  confession,  on  the  ground  that  the  witness  was  endea- 
vouring to  ascertain  a  fact  within  his  own  province,  and  not 
inconsistent  with  the  prisoner's  innocence,  and  that  the  declara- 
tion of  the  witness  was  not  a  threat  within  the  rule  which  excludes 
confessions,  (y) 

If  the  proposal  to  confess  comes  from  the  prisoner,  it  seems  that 
his  confession  is  admissible,  although  the  prosecutor,  in  considera- 
tion of  his  doing  so,  says  he  will  do  all  he  can  for  him.  Upon  an 
indictment  for  housebreaking,  it  appeared  that  the  prisoner  being 
in  the  shop  of  the  prosecutor,  handcuffed,  some  recommendations 
to  confess  had  been,  in  the  absence  of  the  prosecutor,  made  to 
him  by  the  person  who  had  been  left  in  charge  of  the  house ;  and 
the  prisoner  said,  that  if  the  handcuffs  were  taken  off  he  would 
tell  where  he  put  the  property.  He  had  expressed  doubts 
whether,  if  he  told  where  the  property  was,  he  could  rely  on  being 
leniently  dealt  with,  and,  after  the  prosecutor  came  in,  he  was 
told  that  they  would  do  all  they  could  for  him.  It  was  objected 
that  the  statement  was  inadmissible,  as  it  was  made  under  duress, 
and  to  deliver  himself  from  the  confinement.  Bosanquet,  J.,  '  I 


(t>)  Eex  v.  Lloyd,  6  C.  &  P.  393. 
ft*)  Eex    v.  Shaw,  6   C.  &    P.  372, 
Patteson,  J. 

(#)  Nolan's  case,  Joy,  16.     1  Crawf.  & 


Dix,  C.  C.  74. 

(y)  Cain's  case,  Joy,  16.     1  Crawf.  & 
Dix,  C.  C.  37. 
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do  not  think  there  is  anything  in  the  objection,  but  I  will  take  a 
note  of  it.'  Taunton,  J.,  (  I  take  it  no  man  ever  makes  a  con- 
fession voluntarily,  without  proposing  to  himself  in  his  own 
mind  some  advantage  to  be  derived  from  it.'  The  statement  was 
received,  (z) 

In  a  case  where  Miller,  the  chief  officer  of  the  police  at  Liver-  Thornton's 


pool,  stated,  that  on  the  18th  of  November  the  prisoner,  a  boy  of  case^  A  con 

" 


fourteen  years  of  age,  was  apprehended  by  his  directions,  without  ^^  wit"h. 

any  warrant,  between  twelve  and  one  o'clock,  and  that  he  was  out  threat  or 

carried  to  the  police  office  about  one  o'clock.     The  magistrates  Promise  from 

were  then  sitting  at  a  very  short  distance,  and  continued  sitting  teen  years  Oi(j> 

till  between  two  and  three,  and  till  the  business  presented  to  them  by  questions 

was  finished  :  but  the  prisoner  was  not  carried  before  them,  be-  Put  b£,  a  P°.' 
'  ,.         ™  111  rni         ni         lice  officer  m 

cause   the    police  omcer  was   engaged   elsewhere.      Ine   omcer  whose  cus- 

ordered  the  prisoner  to  Bridewell  on  his  own  authority,  ^between  tody  the  boy 
four  and  five  o'clock  :  and  between  five  and  six  o'clock  he  told  w*s  on  a 
the  prisoner  that,  in  consequence  of  the  falsehoods  he  had  told,  feiony,  and 
and  the  prevarications  he  had  made,  there  was  no  doubt  but  he  when  he  had 
had  set  the  premises  on  fire  ;  and  he  therefore  asked  him  if  any  ha(1  no  f°od 
person  had  been  concerned  with  him,  or  induced  him  to  do  it  ?  day"  held  & 
The  prisoner  said  he  had  not  done  it.     The  police  officer  replied  rightly  rc- 
that  he  would  not  have  told  so  many  falsehoods  as  he  had  if  he  cclrv*^ 
had  not  been  concerned  in  it,  and  he  again  asked  him  if  anybody 
had  induced  him  to  do  it  ?     The  prisoner  then  began  to  cry,  and 
made  a  full  confession.     In  speaking  of  the  falsehoods,  the  police 
officer  referred  to  an  examination  of  the  prisoner  he  had  himself 
made.     The  prisoner  was  taken  before  he  had  dined,  and  had  had 
no  food  from  the  time  he  was  apprehended  till  after  his  confession. 
Bayley,  J.,  thought  it  deserved  consideration,  whether  a  confes- 
sion so  obtained,  when  the  detention  of  the  prisoner  was  perhaps 
illegal,  and  when  the  conduct  of  the  officer  was  calculated  to  inti- 
midate, was  admissible  in  evidence,  and  reserved  the  point  for  the 
opinion  of  the  judges,  a  majority  of  whom  held  the  confession 
rightly  received,  on  the  ground  that  no  threat  or  promise  had  been 
used.  («) 

In  another  case  (£)  where  the  prisoner,  while  in  gaol,  asked  Letter  from 
the  turnkey  if  he  would  put  a  letter  into  the  post  for  him,  and,  the  prisoner 
after  his  promising  to  do  so,  the  prisoner  gave  him  a  letter  ad- 
dressed to  his  father,  and  the  turnkey,  instead  of  putting  it  into 
the  post,  gave  it  to  the  visiting  magistrates  of  the  gaol,  who  gave 
it  to  the  prosecutor  ;  Garrow,  B.,  held  that  the  letter  so  obtained 
was  admissible  in  evidence,  and  said  he  remembered  making  an 
objection,  when  at  the  bar,  to  evidence  under  the  same  circum- 
stances before  Gould,  J.,  who  overruled  it. 

If  the  expressions  be  not  calculated  to  raise  any  hope  of  some  There  must  be 
benefit  or  advantage  of  a  mere  temporal  nature,  it  seems  that  they  the  h°Pe  of 
will  not  exclude  a  confession.     Upon  the  trial  of  a  girl  for  arson, 
evidence  was  offered  of  declarations  made  by  the  prisoner  to  her 

(z)  Rex  v.  Green,  6  C.  &  P.  655.    The  (a)  Rex  v.  Thornton,  R.  &  M.  C.  C.  R. 

statement  did  not  amount  to  a  confession,  27.    Best,  C.  J.,  Bayley,  J.,  and  Holroyd, 

and  Bosanquet,  J.,  desired  the  jury  to  lay  J.,  dissentientibus. 

it  out  of  their  consideration.    See  Dr.  (&)  Rex  v.    Derrington,  2   C.  &  P. 

Greenleafs  observations,  note  (M),  ante,  418,  Garrow,  B. 
p.  370. 
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mistress,  after  her  mistress  had  told  her  that  it  would  be  better  if 
she  would  confess  if  she  were  guilty,  for  she  would  never  be  easy 
in  her  mind  till  she  had  confessed.  Holroyd,  J.,  after  consulting 
Bayley,  J.,  was  of  opinion  that  the  evidence  was  receivable ;  but 
it  was  afterwards  excluded  on  other  grounds,  (c) 

Upon  an  indictment  for  murder,  it  appeared  that  the  prisoner 
and  the  deceased  had  been  in  the  service  of  Mrs.  Coxe,  at  Bath. 
The  deceased  was  murdered  in  the  night  of  the  26th  of  January, 
and  the  prisoner  was  apprehended  on  the  30th  of  that  month,  and 
some  articles  belonging  to  Mrs.  Coxe  afterwards  found  in  a  room 
hired  by  him.  When  in  gaol,  the  prisoner  had  the  Bible  and  the 
Whole  Duty  of  Man  by  him;  the  gaoler  pointed  out  several  pas- 
sages for  him  to  read  in  the  Prayer  Book,  particularly  the  opening 
sentences  of  the  service,  and  told  him  if  he  wished  to  have  a 
spiritual  .adviser  he  would  endeavour  to  get  him  one ;  and  after 
some  conversation  the  prisoner  expressed  a  wish  to  have  the  chap- 
lain of  the  gaol.  The  chaplain  went  to  the  gaol  and  asked  the 
prisoner  why  he  sent  to  him ;  the  prisoner  answered,  to  read  and 
pray  with  him,  as  he  could  not  do  it  himself,  or  make  use  of  the 
books  which  were  lying  before  him,  which  were  the  Bible,  Prayer 
Book,  and  Whole  Duty  of  Man.  The  prisoner  said  he  knew  he 
was  a  sinner,  and  should  soon  die.  The  chaplain  asked  him  how 
he  knew  it ;  he  replied,  he  had  been  told  at  the  Hall  he  should 
be  hanged  for  taking  the  goods  of  his  mistress ;  and  he  then  ad- 
mitted that  he  had  purloined  a  few  things  from  her.  The  chaplain 
saw  he  was  in  a  very  perturbed  and  distressed  state  of  mind,  and 
asked  him  if  there  was  not  something  still  more  heavy  on  his  con- 
science ;  he  said  he  knew  he  was  a  sinner  as  other  men,  and  he 
knew  he  was  suspected  of  the  unhappy  murder.  The  chaplain 
told  him,  if  he  was  innocent  to  maintain  his  innocence ;  but  if 
not,  his  own  heart  would  tell  him.  The  chaplain,  as  the  minister 
of  God,  thought  it  was  his  duty  to  warn  him  not  to  add  sin  to  sin, 
by  attempting  to  dissemble  with  God.  The  chaplain  then  asked 
him,  as  he  confessed  himself  a  sinner,  and  as  he  thought  he  should 
soon  die,  whether  he  would  not  wish  to  repent  of  his  sins  ;  he  an- 
swered in  the  affirmative.  The  chaplain  then  explained  to  him 
what  he  considered  to  be  the  nature  of  true  repentance;  and, 
amongst  other  things,  that  it  was  not  a  mere  acknowledgment  of 
sin,  but  a  deep  search  into  ourselves,  and  by  the  purity  of  the 
Gospel,  whenever  we  found  ourselves  deep  defaulters,  to  confess 
the  same  before  God,  with  a  deep  contrition  on  our  part  for  having 
violated  the  law  of  God.  The  chaplain  told  him,  that  before  God 
it  would  be  better  for  him  to  confess  his  sins.  The  chaplain  also 
told  him,  that,  next  to  confessing  his  sins  before  God,  another 
most  important  part  of  the  duty  of  repentance  was  to  repair,  by 
all  possible  means  in  his  power,  every  injury  of  whatsoever  nature 
he  had  done  to  his  fellow-creatures ;  he  enlarged  very  consider- 
ably on  his  repairing  the  injuries  he  had  done  his  fellow-creatures, 
as  forming  a  branch  of  true  repentance ;  and  he  said  he  might  say, 
and  repairing  any  injury  done  to  the  laws  of  his  country.  The 
chaplain  stated  that  the  prisoner  was  then  extremely  agitated ;  he 
read  to  him  part  of  the  Commination  Service,  commenting  upon 


(c)  Rex  v.  Hodgson,  2  Stark.  Evid.  37,  note. 
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it  as  he  went  along.     He  thought  at  one  time  that  the  prisoner  Gilham's  case. 

was  on  the  point  of  making  some  immediate  communication  to  him, 

and  he  asked  him  if  he  should  send  for  Mr.  Bourne  (the  gaoler), 

meaning  it  with  a  view  of  the  prisoner  making  a  communication 

to  Bourne,  because  he  considered  he  had  made  a  great  impression 

on  the  prisoner.     The  chaplain  stated  the  prisoner's  agitation  and 

perturbed  state  of  mind  during  the  interview  was  so  great  that 

he  could  not  help  being  aware  that  the  prisoner  had  something 

pressing  on  his  mind ;  and  the  chaplain  said,  while  that  was  the 

case  he  could  tell  the  prisoner,  and  the  prisoner  would  feel,  that 

no  services  of  his  would  afford  him,  what  he  wished  they  should 

do,  real  comfort ;  telling  him  also  he  must  be  aware  that  he,  as  a 

minister  of  God,  had  but  one  object  in  view,  to  bring  him  to  a 

state  of  true  repentance ;  and  that  he  could  not  but  himself  feel 

sensible  that  he  was  more  concerned  in  the  dreadful  deed  than  he 

had  admitted ;  that  he  did  not  wish  him  to  confess  to  him,  but  to      [sso] 

bear  in  mind  the  subject  on  which  he  had  talked  to  him  and  read 

to  him.     The  prisoner  was  evidently  so  worked  upon  by  what  had 

been  said,  that  the  chaplain  could  not  but  observe  it  to  him,  and 

asked  him  whether  his  conscience  did  not  bear  witness  to  the  truth 

of  what  he  had  advanced.     The  chaplain  soon  after  left  him,  the 

prisoner  having  expressed  a  wish  to  see  him  again.    He  then  went 

and  reported  to  the  magistrates  whaf  had  passed  between  them ; 

and  having  recovered  himself  a  little  from  the  agitation  he  was  in 

C5  O 

from  so  painful  an  interview,  went  to  the  prisoner  again  a  little 
before  three  on  the  same  day,  and  resumed  the  tenor  of  his  con- 
versation upon  repentance,  and  confessing  his  sins  before  God, 
and  repairing,  by  every  possible  means,  any  injury  he  had  done  to 
his  fellow-creatures.  As  the  prisoner  had  himself  alluded  to  the 
murder,  the  chaplain  entreated  him,  if  he  knew  himself  guilty,  to 
avail  himself,  by  the  means  of  general  repentance  and  faith  in 
Christ,  to  be  reconciled  with  God.  At  one  time,  during  this  in- 
terview, the  chaplain  saw  so  evident  an  impression  made  on  his 
mind,  that  he  could  not  but  tell  him,  his  fear,  which  he  had  ex- 
pressed to  the  prisoner  in  the  morning,  respecting  his  participa- 
tion in  the  dreadful  deed,  was  fully  confirmed ;  and  that  while  he 
was  in  that  state  of  mind,  he  (the  chaplain)  could  not  afford  him 
the  consolation  by  prayer,  which  it  was  his  earnest  wish  to  do, 
and  so  that  his  prayers  could  be  of  any  avail  to  him  ;  and  he  soon 
after  left  the  prisoner.  The  first  interview  lasted  about  two 
hours,  and  the  second  about  an  hour  and  a  quarter,  and  during 
these  interviews  the  chaplain  enlarged  upon  the  topics  mentioned 
to  the  prisoner.  The  chaplain  said  he  could  almost  take  upon 
himself  to  say,  that  he  always  used  the  terms,  '  confessing  his  sins 
before  God ; '  but  he  afterwards  said  that  he  could  not  say,  that 
he  mentioned  '  before  God '  every  time  he  used  the  word  '  con- 
fessing.' After  the  second  interview,  the  gaoler  saw  the  prisoner, 
and  told  the  prisoner  what  had  passed  between  him,  the  gaoler, 
and  the  prisoner's  wife ;  and  he  also  told  the  prisoner,  that  he  was 
perfectly  satisfied  that  what  he,  the  gaoler,  said  in  the  morning 
was  correct.  The  prisoner  then  said  he  would  tell  the  gaoler  all 
about  it.  The  gaoler  said  to  him,  (  Don't  tell  me  anything  but  First  caution, 
what  you  would  wish  the  mayor  and  magistrates  to  know,  for 
whatever  you  tell  me  I  must  inform  them  of.'  The  prisoner  then 
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related  to  the  gaoler  the  particulars  of  the  murder,  and  the  way 
in  which   he  had   committed  it.     The  gaoler  then  said  to  him, 
'  Now  I  shall  tell  all'  this  to  the  mayor  and  magistrates.'     The 
prisoner  then  said,  '  That  is  what  I  wish;'  he  said  he  had  endea- 
voured to  make  up  his  mind  to  confess  before ;  he  had  a  great  mind 
on  Monday.    He  then  requested  the  mayor  should  come  and  hear 
what  he  had  to  say :  and  particularly  wished  to  see  the  clergyman 
again.     The  next  morning  (Saturday)  the  gaoler  saw  him  again, 
and  read  to  him  two  prayers  and  a  psalm :  he  said  he  felt  himself  a 
good  deal  easier  in  his  mind.     The  mayor  of  Bath  and  town  clerk 
came  about  ten  o'clock.     The  prisoner,  before  he  saw  them,  told 
the  gaoler  that  some  part  of  what  he  had  stated  the  night  before 
was  not  correct,  as  to  what  part  of  the  house  he  met  the  deceased 
in  when  he  first  struck  her,  and  he  said  it  was  in  another  part  of 
the  house.     When  the  mayor  saw  the  prisoner  in  the  gaoler's 
room,  he  said,  '  I  am  come  to  see  you,  as  I  understand  you  wish 
to  make  some  communication  to  me.'     The  mayor  then  said  to 
him,  (  Before  you  say  anything,  I  think  it  necessary  to  apprize 
you,  as  I  have  clone  several  times  during  your  examination,  that 
it  will  probably  be  given  in  evidence  against  you.    You  are,  there- 
fore, to  use  your  own  discretion,  and  say  little  or  nothing,  as  you 
may  think  best;  and  if  you  have  changed  your  mind  since  you 
sent  to  me,  and  do  not  choose  to  say  anything,  I  will  retire,  and 
shall  not  feel  at  all  angry  with  you  for  having  brought  me  down 
unnecessarily.'     The  prisoner  said  something ;  what  he  said  was 
taken  down  in  writing,  in  his  own  words ;  it  was  read  over  to  him 
by  the  town  clerk,  and  the  clerk  asked  him  if  he  had  any  objec- 
tion to  sign  it :  he  said  he  had  not  any,  but  his  hand  shook  so 
much  he  could  not  write  his  name,  but  it  was  all  true.   The  mayor 
then  signed  the  examination,  but  it  was  not  signed  by  the  pri- 
soner.    This  examination  of  the  prisoner  was  read ;  and  it  con- 
tained a  confession  of  his  having  committed  the  murder,  and  the 
circumstances   attending  it.     It  appeared  that  the  prisoner  had 
undergone  five  or  six  examinations,  including  the  coroner's  in- 
quest.    In  the  course  of  the  same  morning,  after  the  mayor  was 
gone,  one  of  the  mayor's  officers  saw  the  prisoner,  and  in  answer 
to  a  question  how  he  was,  the  prisoner  told  him  he  was  better 
since  he  had  eased  his  mind ;  and  in  the  conversation  they  had,  he 
told  the  officer,  that  he  had  committed  the  murder,  and  related 
some  of  the  particulars.     The  next  morning  (Sunday)  the  prisoner 
was  taken  from  Bath  to  the  county  gaol  by  another  of  the  mayor's 
officers,  and  in  answer  to  an  inquiry  how  he  felt,  he  said  he  felt  a 
good  deal  better  since  he  had  relieved  his  mind ;  and  in  the  course 
of  their  journey  he  told  this  last-mentioned  officer  that  he  had 
committed  the  murder,  and  stated  some  of  the  particulars.    It  was 
contended  on  the  part  of  the  prosecution  that,  even  supposing  the 
confession  made  to  Bourne,  the  gaoler  at  Bath,  immediately  after 
the  chaplain's  interview  with  the  prisoner,  were  not  receivable  in 
evidence,  still  that  the  confession  made  to  the  mayor  was  re- 
ceivable, inasmuch  as  the  mayor  cautioned  him  against  saying 
anything,  unless  he  thought  it  right,  and  that  what  he  said  would 
probably  be  given  in  evidence  against  him.     But  Littledale,  J., 
thought  that,  after  what  the  chaplain  had  said   to  him,  nothing 
that  the  mayor  said  could  do  away  the  effect  which  the  chaplain 
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had  produced  in  his  mind,  and  that  it  differed  from  those  cases 
where  a  confession  having;  been  made  under  circumstances  which 

O 

prevented  its  being  received  in  evidence,  if  a  magistrate  has  cau- 
tioned a  prisoner  not  to  say  anything  against  himself,  a  subsequent 
confession  made  .before  a  magistrate  has  been  admitted  in  evi- 
dence. The  learned  judge  received  the  confessions  in  evidence, 
and  the  prisoner  was  found  guilty.  But  the  point  was  reserved 
for  the  consideration  of  the  judges ;  before  whom  it  was  con- 
tended, on  behalf  of  the  prisoner,  that  the  confessions  were  all 
made  under  the  influence  of  hopes  and  terrors  created  on  the 
prisoner's  mind  both  by  the  gaoler  and  the  chaplain,  and  were 
therefore  inadmissible  ;  that  the  hopes  and  fears  spoken  of  in  the 
authorities  were  of  two  classes,  merely  worldly  and  religious  or 
spiritual.  In  this  case,  hopes  of  temporal  favour  were  created  in 
the  prisoner's  mind.  It  was  not  necessary  that  hope  of  pardon 
should  be  created ;  for  any  expectation  of  bettering  his  condition 
rendered  the  prisoner's  confession  inadmissible.  That  the  persons 
exerting  their  influence  over  the  prisoner  to  confess  were  the 
gaoler,  in  whose  custody  he  was,  and  whose  favour  might  lessen 
his  coercion,  and  the  chaplain,  a  person  also  in  authority,  and 
whose  good  opinion  and  report  frequently  influenced  the  fate  of 
prisoners.  But  if  no  hopes  of  temporal  favour  existed,  and  the 
inducements  held  out  were  merely  religious,  still  they  were  of  such 
a  nature  as  to  vitiate  the  confession.  Although  the  chaplain  for 
the  most  part  used  the  term  of  (  confessing  before  God,'  yet  it  was 
impossible  but  that  the  prisoner  must  have  understood  him  to  mean 
confession  to  man,  from  the  whole  tenor  of  his  exhortations. 
That  the  confession  was  clearly  made  under  the  influence  of  reli- 
gious hopes,  terrors,  and  menaces.  In  terms,  therefore,  it  was 
within  the  principle  of  the  authorities.  That  in  the  case  of  a 
prisoner's  examination  on  oath,  the  only  duress  that  could  be 
exerted  was  religious  duress,  and  the  duress  of  the  religious  obli- 
gation to  speak  even  the  truth  rendered  the  confession  so  obtained 
inadmissible,  (d)  On  the  part  of  the  Crown  it  was  contended 
that  the  confessions  were  properly  received,  not -having  been  ob- 
tained by  any  hope  of  temporal  favour,  nor  any  species  of  duress. 
The  true  principle  of  exclusion  was,  that  confessions  obtained  by 
the  hopes  of  pardon  and  the  fear  of  punishment  are  made  under 
the  influence  of  a  class  of  motives  that  might  lead  to  falsehood. 
But  no  one  could  suppose  that  a  man,  under  the  influence  of  a 
deep  sense  of  religion,  would  confess  an  atrocious  murder  of  which 
he  was  not  guilty.  The  motives,  therefore,  were  of  a  class  alto- 
gether different  from  those  which  usually  excluded  confessions, 
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(of)  The  following  authorities  were 
cited:  Rex  v.  Radford,  tried  at  Exeter 
Summer  Assizes,  1823,  where  a  clergyman 
had  prevailed  on  the  prisoner  to  confess  a 
murder,  by  dwelling  on  the  heinousness 
of  the  crime,  and  the  denunciations  of 
Scripture  against  it,  without  giving  him 
any  caution  that  it  would  be  used  in  evi- 
dence against  him,  and  Best,  C.  J.,  refused 
to  allow  the  clergyman  to  state  the  con- 
fession ;  saying  that  he  thought  it  dan- 
gerous after  the  confidence  thus  created, 
which  would  throw  the  prisoner  off  his 
guard,  and  the  impression  thus  produced, 


Argument 
before  the 
judges  for  the 
prisoner. 


to  allow  what  he  then  said  to  be  given  in 
evidence  against  him.  But  it  is  said  that 
this  case  was  not  determined  on  this 
ground;  but  that  Best,  C.  J.,  thought  that 
it  was  improper  in  the  clergyman  to  vio- 
late the  confidence  reposed  in  him  by  the 
prisoner,  and  expressed  a  strong  opinion 
to  that  effect;  and  as  the  evidence  was  not 
wanted  for  the  Crown,  it  was  not  pressed, 
and  the  prisoner  was  convicted  without 
it.  Per  Follett  arguendo,  ibid.  200. 
Rex  v.  Sparkes,  cited  Peake,  N.  P.  R.  78. 
Williams  v.  Williams,  1  Hagg.  304. 
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Wild's  case. 
A  boy  of  four- 
teen charged 
with  murder 
was  told  by  a 
man  present 
when  he  was 
taken  up, 
'  Now  kneel 
you  down  ;  I 
am  going  to 
ask  you  a  very 
serious  ques- 
tion, and  I 
hope  you  will 
tell  me  the 
truth  in  the 
presence  of 
the  Almighty,' 
and  a  state- 
ment made  in 
consequence 
held  strictly 
admissible. 
[853] 


and  instead  of  being  entitled  to  no  credit,  were,  from  the  nature 
of  religion,  of  the  very  sort  most  likely  to  produce  truth  ;  (e)  and 
if  any  hope  of  temporal  favour  had  existed,  which  was  not  stated, 
there  had  been  ample  caution  given  to  remove  such  impression, 
both  by  the  gaoler  and  the  magistrate.  The  judges  were  of 
opinion  that  the  confessions  had  been  properly  received,  and  that 
the  conviction  was  right ;  upon  the  ground,  it  is  understood,  that 
there  were  no  temporal  hopes  of  benefit  or  forgiveness  held  out, 
and  that  such  hopes,  if  referrible  merely  to  a  future  state  of 
existence,  are  not  within  the  principle  on  which  the  rule  for  ex- 
cluding confessions  obtained  by  improper  influence  is  founded.  (/) 
Upon  an  indictment  for  murder,  it  appeared  that  the  prisoner, 
who  was  a  boy  of  the  age  of  fourteen,  was  taken  into  custody  by 
Mr.  Wragg,  not  a  constable,  and  on  the  same  night  was  in  the  par- 
lour of  the  inn,  to  which  he  was  taken ;  several  persons,  neighbours, 
but  no  constable,  were  in  the  room,  and  had  been  asking  him 
questions  about  the  children,  whom  he  was  charged  with  drown- 
ing. One  Clark,  who  was  present  when  Wragg  took  the  prisoner 
up,  and  who  was  not  a  constable,  stated,  ( I  told  him  to  kneel 
down  and  tell  the  truth.'  Wragg  took  him  into  Adams'  parlour, 
and  began  to  question  him  how  the  children  came  to  get  into  the 
pit ;  whether  they  fell  in,  or  were  put  in ;  he  said  he  should  not 
tell  anything  about  it.  Wragg  asked  him  if  he  would  tell  any 
one  else,  if  he  would  go  out  of  the  parlour ;  the  prisoner  said 
nothing ;  Wragg  then  went  out.  I  said  to  the  prisoner,  {  Now 
kneel  you  down  by  the  side  of  me,  and  tell  me  the  truth.'  I  be- 
lieve this  was  the  first  thing.  He  did  kneel  down.  I  said,  I  was 
going  to  ask  him  a  very  serious  question,  and  I  hoped  he  would 
tell  me  the  truth  in  the  presence  of  the  Almighty.  I  then  said, 
s  Did  these  children  fall  into  the  pit  ? '  He  said  he  pushed  one  in 
with  one  foot,  and  the  other  with  the  other,  but  not  purposely. 
Mr.  Moulden  asked  him  if  he  had  any  malice  or  revenge ;  he  said, 
No.  Subsequently  to  this,  the  son  of  the  innkeeper  stated  that 
next  day  the  prisoner  said  he  would  tell  him  all  about  it.  He 
neither  promised  nor  threatened  him.  The  prisoner  then  made 
a  statement  to  him,  which  was  given  in  evidence.  Other  decla- 
rations also  were  given  in  evidence.  An  examination  of  the  pri- 
soner, who  could  not  write,  was  put  in  ;  it  began,  '  W.  Wild  being 
cautioned,  &c.,'  and  the  evidence  being  read  over  to  him,  said, 
'  I  can  give  no  other  account  than  I  have  already  given,'  &c.  (^) 
The  prisoner  having  been  found  guilty,  upon  a  case  reserved  as 
to  the  admissibility  of  the  evidence,  the  judges  present  were  una- 
nimous that  the  confession  was  strictly  admissible,  but  they  much 
disapproved  of  the  mode  in  which  it  was  obtained,  (h) 


(e)  Rex  v.  Nute,  1  Burn.  J.,  Doyl.  & 
Wins.  lOSfi,  ante,p.  378.  Rex  v.  Hodg- 
son,, ant«,  p.  400,  and  Bex  v.  Merceron, 
2  Stark.  R.  366,  post,  p.  407,  were  cited. 

(  /  )  Rex  v.  Gilham,  R.  &  M.  0.  C.  R. 
186. 

(</)  The  statement  is  given  at  length 
in  the  report,  as  well  as  the  statement 
made  to  the  innkeeper's  son,  but  they  are 
omitted,  as  nothing  turned  upon  their 
contents.  C.  S.  G. 

(h)  Rex  v.  Wild,  R.  &  M.  C.  C.  R.  452. 


The  conviction  was  affirmed,  but  the  pri- 
soner was  transported  for  life.  Lord 
Denman,  C.  J.,  Vaughan,  J.,  Holland,  B., 
and  Bosanquet,  J.,  were  nor,  present  at 
the  meeting  of  the  judges.  The  grounds 
of  this  decision  are  not  stated  in  the  re- 
port ;  but  it  should  seem  that  the  case 
may  well  be  supported  on  the  ground 
that  the  words  addressed  to  the  prisoner 
had  no  tendency  whatever  to  induce  him 
to  make  a  false  statement,  but,  on  the 
contrary,  were  a  rno&t  solemn  adjuration 
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It  has  been  said  that  a  prisoner  ought  not  to  be  questioned  by  Confessions 
a  magistrate ;  and  in  Rex  v.  Wilson,  (i)  the  prisoner's  statement  (  |cltt^  ^ 
was  on  this  account  rejected  as  inadmissible;  but  Mr.  Starkie  (j)  byraagis- 
observes,  that  by  the  statute  of  Philip  and  Mary,  (k)  and  by  the  trates. 
7  Geo.  4,  c.  64,  s.  2,  the  magistrate  was  to  take  the  examination  of 
the  prisoner,  and  he  cites  a  case  where  Holroyd,  J.,  admitted  the 
prisoner's   examination    to  be  read  against  him  notwithstanding 
this  evidence.     And  in  a  still  later  case,  (/)  Ldttledale,  J.,  held 
that  the  examination  of  the  prisoner,  taken  before  the  committing 
magistrate,  was  admissible,  though  it  appeared  that  part  of  it  had 
been  elicited  by  questions  put  by  the  magistrate.     And  under      [854] 

the  7  Geo.  4,  c.  64,  a  magistrate  might,  if  he  thought  fit,  put  ques-  M«gi- trates 

•  iii/*i-  '^.1  •  j  might  put 

tions  to  a  prisoner  charged  before  him  with  a  crime,  and  con-.-  qujsti0ns  to 

sequently  the  statement  of  the  prisoner  in  answer  to  questions  prisoners  un- 

so  put  was  admissible  in  evidence.     A  prisoner  was  examined  der  the  7  Geo- 

several  times  before  a  magistrate,  who  took  down  what  the  pri-     ' 

soner  said  at  each  examination,  no  threat  or  promise  being  used, 

but  much  being  in  answer  to  questions  put  by  the  magistrate. 

The  prisoner  at  each  examination  had  the  notes  read  over  to  him, 

and  stated  them  to  be  correct.     He  did  not  sign  them,  and  at  the 

last  examination  he  refused  to  do  so,  saying  that  they  were  an 

incorrect  account  of  the  transaction.     It  was  held  that  a  magistrate 

had  a  right  to  put  questions  to  a  prisoner  examined  before  him  on 

a  charge  of  felony,  and  that  the  magistrate  might  give  evidence 

of  what  the  prisoner  said  at  each  examination,  he  refreshing  his 

memory  from  his  notes,  (m) 

The  11  &  12  Viet.  c.  42,  instead  of  adopting  the  language  of  Under  the 
either  of  the  former  statutes  as  to  taking  the  examination  of  the   n  *  l2  "Viet, 
prisoner,  introduces  an  entirely  new  provision  by  sec,    18,  and 
specifies  a  single  question  to  be  put  to  the  prisoner,  viz.  whether  he 
wishes  '  to  say  anything  in  answer  to  the  charge  ? '  and  directs  that 
'  whatever  the  prisoner  shall  then  say  in  answer  thereto  shall  be 
taken  down  in  writing,'  read  over  to  the  prisoner,  and  signed  by 
the  justice,  (n)    But  it  is  to  be  observed  that  the  1 1  &  12  Viet.  c. 
42  does  not  repeal  so  much  of  the  7  Geo.  4,  c.  64,  as  requires  the 
magistrates  to  ( take  the  examination '  of  the  party  Accused,  (0) 

to  speak  the  truth.      The  decision  seems  examinations  have  been  held  admissible, 
fully  warranted  by  the  principle  on  which  In   Hex  v.  Bartlett,  7  C.  &  P.  832,  Bol- 
Rex  v.  Gil  ham,  swpra,  rests.   The  decision,  land,  B.,  admitted  an  examination  which 
however,  could  hardly  be  supported   on  appeared  as  if  some  part  of  it  were  in. 
the  ground  that  the  inducement  was  held  answer  to  questions  put  by  the  magistrate, 
out  by  a  person  without  authority,  as  it  who,  however,  stated  that  he  had  no  re- 
was  held  out  by  a  person  present  at  the  collection  of  having  put  any  questions  ; 
apprehension,  and  who  was  acting  in  con-  and  if  he  had,  certainly  none  except  for 
currence  with  the  party  who  apprehended  the  purpose  of  explaining  what  had  been 
him,  and  they  were  keeping  the  prisoner  already  said  by  the  prisoner.     So  in  Hex 
in  custody,  no  constable  being  present.  v.  Rees,  7  C.  &  P.  568,  Lord  Jbenman, 
C.  S.  G.  C.  J.,  admitted   the   prisoner's  statement 
(t)    Holt,  N.  P.  C.  597.  Richards,  C.  B.  made  in  answer  to  que>tions  put  to  him 
(j)  2  Stark.  Ev.  38.  by  the  magistrate,  it  having   been  after- 
(k)    Repealed,   and    substantially  re-  wards  read  over  to  him,  and  he  having 
enacted  bv  the  7  Geo.  4,  c.  64-,  now  also  said  that  it  was  in  substance  correct, 
partly  repealed.  (n)  The  Irish  Act,  14  &  15  Viet.  c.  93, 
(I)   Rox    v.  Ellis,  R.  &  M.  N.  P.  R.  s.  14,  varies  in  simply  directing  the  justices 
432.  to  '  take  down  in  writing  the  statement ' 
(m)  Rex  v.  Jones,  Carr.  Supp.  13,  and  of  the  accused,  having    fiist    cautioned 
7  C.   &   P.  239,  note  (a).      Bay  ley,  J.,  him,  &c. 

Gaselee,  J.,  and  Vaughan,  B.    And  there          (o)  See  the  sections  and  the  observa- 

have  been  many  cases  since,  where  similar  tions  upon  them,  post,  p.  438. 
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A  question 
pot  after  the 
prisoner  had 
refused  to 
make  a  state- 
ment. 


Confessions 
obtained  by 
questions  put 
by  constables. 


A  prisoner  indicted  for  murder  was  apprehended  on  that  charge, 
and  immediately  taken  before  the  magistrates.  An  appraiser  took 
notes  of  what  passed,  but  they  were  not  signed  by  any  one.  The 
prisoner  was  asked  one  or  two  questions  by  the  magistrates,  to 
which  he  gave  certain  answers,  after  which  he  was  remanded.  It 
was  objected  that  the  magistrates  had  no  right  to  put  these  ques- 
tions ;  they  were  tied  down  by  the  11  &  12  Viet.  c.  42,  ss.  17  &  18 
to  a  particular  mode  of  procedure.  It  was  answered  that  this 
matter  fell  within  the  proviso  in  sec.  18.  Wilde,  C.  J.,  refused 
to  receive  the  evidence.  If  this  sort  of  examination  were  received 
in  evidence  it  was  hard  to  say  where  it  might  stop.  A  person  in 
custody,  or  in  other  imprisonment,  questioned  by  a  magistrate, 
who  has  power  to  commit  him,  and  power  to  release  him,  might 
think  himself  bound  to  answer  for  fear  of  being  sent  to  gaol. 
The  mind  in  such  a  case  would  be  likely  to  be  affected  by  the  very 
influences  which  render  the  statements  of  accused  persons  inad- 
missible, (p  t 

Where  on  the  hearing  before  the  magistrate  on  a  charge  either 
of  the  murder  or  concealing  the  birth  of  her  child,  after  the  pri- 
soner had  been  cautioned  in  the  usual  manner,  and  had  stated  that 
she  had  nothing  to  say,  the  magistrate,  before  committing  her, 
asked  her  where  she  had  put  the  body ;  Erie,  J.,  refused  to  allow 
the  answer  to  be  given.  The  question  ought  never  to  have  been 
put,  and  it  would  be  very  unfair  towards  the  prisoner  to  receive 
in  evidence  an  answer  so  irregularly  elicited.  (q) 

So  a  confession  obtained  without  threat  or  promise  from  a  boy 
fourteen  years  of  age,  by  questions  put  by  a  police  officer,  in 
whose  custody  the  boy  was,  on  a  charge  of  felony,  was  held  rightly 
received,  (r) 

Where  rumours  had  been  afloat  that  the  prisoner  had  been 
delivered  of  a  child,  but  the  only  ground  for  such  suspicion  was 
that  she  had  been  observed  up  to  a  certain  time  to  increase  in  size, 
and  had  afterwards  recovered  her  usual  form ;  and  in  consequence 
of  these  rumours  a  police  officer  went  to  her,  charged  her  with 
having  been  recently  delivered,  and  with  having  murdered  the 
child,  or  at  least  concealed  its  birth.  The  result  of  his  questioning 
was  that  she  made  a  statement,  which  he  detailed.  Erie,  J.,  made 
strong  observations  on  the  impropriety  of  questioning  the  prisoner 
at  a  time  when  there  was  no  proof  of  any  crime  having  been  com- 
mitted, but  the  evidence  was  left  to  the  jury.  (s) 


(/>)  Reg.  v.  Pettit,  4  Cox,  C.  C.  164. 
In  this  case  the  proceedings  of  the  ma- 
gistrates were  clearly  irregular,  as  no 
witness  had  been  examined,  &c. 

(7)  Reg.  v.  Berriman,  6  Cox,  C.  C. 
388 

(r)  Rex  v.  Thornton,  R.  &  M.  C.  C.  R. 
27.  Ante,  p.  399.  Reg.  v.  Kerr,  8  C.  & 
P,  176.  Gibney's  case,  Joy,  36.  Reg.  ?;. 
Hughes,  ibid  39.  Although  there  can 
be  no  doubt  that  confessions  elicited  by 
questions  put  by  officers  are  admissible, 
still  there  can  be  equally  little  doubt  that 
it  is  no  part  of  the  duty,  or  rather  that  it 
is  a  breach  of  the  duty,  of  an  officer  to 
put  questions  to  prisoners  in  their  cus- 
tody, and  learned  judges  have  in  many 
cases  reprobated  such  conduct  in  the 


strongest  terms ;  and  in  a  recent  case, 
where  it  appeared  that  a  constable  was 
in  the  practice  of  interrogating  prisoners 
in  his  custody,  Patteson,  J.,  threatened 
to  c.  use  him  to  be  dismis.-ed  from  his 
office.  Hill's  case,  Rose.  Cr.  Ev.  45. 
Reg.  v.  Hassett,  8  Cox,  C.  C.  511. 

(s)  Reg.  v.  Berriman,  6  Cox,  C.C.  388. 
It  should,  however,  be  borne  in  mind  in 
these  cases,  that  every  peace  officer  is 
justified  in  apprehending  on  reasonable 
suspicion,  though  no  felony  has  been  com- 
mitted ;  and  that  in  cases  of  suspicion  it 
may  frequently  be  perfectly  right  for  a 
peace  officer  to  ask  questions  of  a  sus- 
pected person  not  in  custody,  provided 
such  questions  be  fair  and  adapted  to 
the  particular  circumstances. 


CHAP.  iv.  §  i.]   Of  Confessions  and  Admissions. 

In  one  case  in  Ireland  where  a  constable  arrested  a  prisoner, 
and  having  given  the  usual  and  proper  caution  (t)  proceeded  to 
search  his  house,  and  having  found  the  prisoner's  coat,  which  was 
wet  from  washing,  asked  him  why  he  had  washed  his  coat  ?  The 
Chief  Baron  ruled  that  the  answer  could  not  be  given  in  evidence, 
and  said  that  where  a  constable  arrests  a  party  he  ought  to  ab- 
stain from  asking  questions ;  he  ought  to  leave  that  duty  to  the 
magistrate,  who  alone  has  the  power  to  reduce  to  writing  what  is 
said  by  the  prisoner.  (M) 

So  a  confession  obtained  by  questions  put  by  the  prosecutor's 
wife,  (v)  or  by  persons  who  are  neither  constables  or  officers,  (w) 
or  by  a  fellow  prisoner,  (x)  is  admissible.  So  where  it  was  proposed 
on  the  part  of  the  prosecution  to  prove  what  had  been  said  by  the 
defendant  in  his  examination  before  a  committee  of  the  House  of 
Commons,  which  the  defendant  had  been  compelled  to  attend  ; 
and  on  the  part  of  the  defendant  it  was  objected  that,  since  this 
statement  had  been  made  under  a  compulsory  process  from  the 
House  of  Commons,  and  under  the  pain  of  incurring  punishment  as 
for  a  contempt  of  the  House,  the  declarations  were  not  voluntary, 
and  could  not  be  admitted  for  the  purpose  of  criminating  the  de- 
fendant; Abbott,  J.,  overruled  the  objection  and  admitted  the 
evidence,  (y) 

If  the  examination  of  a  prisoner  taken  before  a  magistrate  pur- 
port to  have  been  taken  on  oath,  it  is  not  admissible,  and  evidence 
will  not  be  received  to  show  that  in  fact  it  was  not  taken  on  oath. 
An  examination  of  a  prisoner  taken  before  a  magistrate  was  writ- 
ten under  the  following  words,  which  except  as  to  the  name  were 
printed,  f  The  examination  of  —  Homage,  taken  on  oath  before 
me,  &c.,'  and  was  signed  by  the  magistrate ;  and  Le  Blanc,  J., 
rejected  the  examination,  because  it  purported  to  have  been  taken 
on  oath,  and  would  not  permit  a  witness  to  be  examined  for  the 
purpose  of  showing  that  no  oath  had  in  fact  been  administered  to 
the  prisoner,  saying  that  he  could  not  allow  that  which  had  been 
sent  in  under  the  hand  of  the  magistrate  to  be  disputed,  (a)  So 
where  the  examination  of  a  prisoner  began,  (  The  information  and 
complaint  of  R.  Bentley,  taken  upon  oath,'  &c. ;  Gurney,  B.,  re- 
jected the  examination,  and  would  not  permit  the  magistrate's 
clerk  to  prove  that  the  examination  was  not  taken  upon  oath,  and 
that  the  statement  was  a  mistake.  (&)  So  an  examination  begin- 
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[855] 

If  a  prisoner's 
examination 
purport  to 
have  been  on 
oath,  evidence 
is  not  admis- 
sible to  show 
that  in  fact  it 
was  not  so. 


(f)  It  is  not  stated  what  it  was. 

(M)  Reg.  v.  Bodkin,  9  Cox,  C.  C.  403. 
This  case  seems  to  deserve  reconsidera- 
tion. 

(y)  Rex  v.  Upchurch,  ante,  p.  389. 

(w)  Rex  v.  Wild,  ante,  p.  404. 

(#)  Rex  v.  Shaw,  ante,  p.  398. 

(#)  Rex  v.  Merceron,  2  Stark.  N.  P.  C. 
366.  '  I  think  there  must  be  some  mis- 
take in  that  case;  the  evidence  must  have 
been  given  without  oath  ;  and  before  a 
committee  of  inquiry,  where  the  witness 
would  not  be  bound  to  answer.'  Per 
Lord  Tenterden,  C.  J.,  in  Rex  v.  Gilham, 
R.  &  M.  C.  C.  R.  '203,  on  Rex  v.  Merceron 
being  cited.  See  also  in  Rex  v.  Garbett, 
2  C.  &  K.  483,  further  remarks  on  this 
case.  So  if  a  witness  answers  questions 


to  which  he  might  have  demurred,  as  sub- 
jecting him  to  penalties,  his  answers  may 
be  ust-d  against  him  for  all  legal  purposes; 
and  therefore,  in  an  action  on  5  Geo.  2, 
c  30,  s.  21,  the  defendant's  examination 
before  the  commissioners  was  allowed  to 
be  given  in  evidence,  to  show  that  by  his 
own  confession  he  had  concealed  the  pro- 
perty of  the  bankrupt.  Smith  v.  Beadnell, 
1  Campb.  30.  See  also  Stockfleth  v.  De 
Tastet,  4  Campb.  10. 

(a)  Rex  v.  Smith,  1  Stark.  R.  242. 

(6)  Rex  v.  Bentley,  6  C.  &  P.  148,  and 
MSS.  C.  S.  G.  The  prisoner  in  this  case 
was  not  sworn  :  the  magistrate  having 
separate  books,  with  printed  headings  on 
each  page  ;  one  being  the  information 
book,  and  another  the  examination  of 
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And  parol 
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of  the  pri- 
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ning,  (  This  deponent  saith,'  has  been  rejected,  as  that  implied  that 
the  statement  was  made  upon  oath,  (c)  So  where  it  appeared 
from  the  depositions  that  the  magistrate  had  written  down  that 
the  prisoner  was  sworn,  and  made  a  statement,  which  he  returned 
as  his  examination,  but  a  witness  said  that  in  fact  the  prisoner  was 
not  sworn  ;  Parke,  B.,  in  the  presence  of  Bosanquet,  J.,  said,  that 
as  the  magistrate  had  returned  that  the  prisoner  was  sworn,  the 
statement  made  could  not  be  received  in  evidence,  (d)  So  where 
a  statement  made  by  a  prisoner  before  a  coroner  at  an  inquest 
purported  on  the  face  of  it  to  have  been  taken  on  oath,  but  the 
coroner  would  have  proved,  if  parol  evidence  were  admissible, 
that  in  fact  no  oath  was  administered  to  the  prisoner ;  Alderson, 
B.,  said,  (  As  the  statement  purports  to  be  a  statement  on  oath,  I 
cannot  receive  it  as  evidence  against  the  prisoner ;  and  I  think,  as 
it  so  purports,  I  cannot  allow  parol  evidence  to  be  given  to  show 
that  the  statement  was  not  made  upon  oath.'  (e) 

If  the  examination  of  a  prisoner  is  rejected  on  the  ground  that 
it  purports  to  have  been  taken  on  oath,  parol  evidence  of  the  pri- 
soner's statement  is  not  admissible.  A  statement  of  a  prisoner 
made  before  the  committing  magistrate  had  at  the  conclusion  the 
words,  ( taken  and  sworn  before  me,'  and  under  those  words  the 
signature  of  the  magistrate  ;  the  statement  was  rejected,  and  evi- 
dence that  the  prisoner  was  not  sworn  held  inadmissible  ;  and  it 
was  also  keld  that  parol  evidence  of  what  the  prisoner  said  before 
the  magistrate  could  not  be  received,  (f) 

The  ground  on  which  these  decisions  proceeded  was,  that  the 
account  given  by  a  prisoner  before  a  magistrate  ought  not  to  be 
upon  oath ;  and  if  the  prisoner  has  been  sworn,  his  statement 
cannot  be  received,  (g) 

But  although  it  is  quite  correct  to  hold  that  an  examination  of  a 
prisoner  in  writing  purporting  to  be  taken  on  oath  is  inadmissible, 
because  such  an  examination  is  apparently  taken  in  direct  violation 
of  the  statute,  yet  it  seems  clearly  erroneous  to  hold  that,  when 
in  point  of  fact  the  examination  has  been  regularly  taken  in  ac- 
cordance with  the  statute,  no  evidence  of  it  should  be  admissible, 
because  by  accident  or  negligence  it  has  been  stated  to  be  upon 
oath.  Where  in  direct  violation  of  the  statute  no  examination  in 
writing  has  been  taken,  evidence  is  admissible  of  what  the  pri- 


prisoners'  book  ;  the  magistrate's  clerk 
had,  by  mistake,  entered  the  prisoner's 
examination  in  the  information  book  in- 
stead of  in  the  prisoners'  examination 
book.  C.  &  G. 

(c)  Rex  v.  Shells  well,  Oxford  Spr.  Ass. 
1828,  Park,  J.  A.  J.     MSS.  C,  S.  G. 

(d)  Reg.  v.  Pikesley,  9  C.  &  P.  124. 

(e)  Reg.  v.  Wheeley,  8  C.  &  P.  250. 
It  is  not  expressly  stated   in  the  report 
that  this  was  the  examination  of  the  pri- 
soner as  a  party  charged  before  the  coro- 
ner, but  it  is  to  be  inferred  that   it  was 
so.     Arid   see  Reg.  v.   Owen,  9  C.  &  P. 
83.  post,  p.  417. 

(/)  Rex  v.  Rivers,  7  C.  &  P.  177. 
Park,  J.  A.  J.  The  learned  judge  said, 
'  I  remember  a  case  in  which  a  heading  of 
a  deposition  was  used,  and  it  stated  that 
the  prisoner  was  sworn.  The  written 


evidence  was  rejected,  and  parol  evidence 
was  offered,  and  that  was  rejected  also. 
As  I  see  that  there  is  a  writing,  I  cannot 
receive  parol  evidence.'  Mr.  Phillipps, 
vol.  J,  p.  403,  says,  'But  there  seems  no 
good  ground  for  this  decision  ; '  and  in 
vol.  2,  p.  80,  he  says,  'This  is  a  strong  de- 
cision, for  if  there  was  no  oath  imposed, 
and  if  the  prisoner  had  his  choice  to  speak 
or  not,  as  he  might  think  right,  his  state- 
ment was  voluntary,  and  why  should  the 
mistake  or  carelessness  of  the  magistrate, 
or  his  clerk,  in  making  a  mis-statement 
as  to  the  fact  of  swearing,  be  an  estoppel 
to  the  reception  of  evidence,  which  in  all 
other  respects  is  unobjectionable  ?' 

(g)  Rex  v.  Smith,  1  Stark.  N-  P.  C. 
242.  As  to  examinations  by  magistrates 
generally,  see  post,  p.  436. 
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soner  said,  (A)  and  a  fortiori  such  evidence  ought  to  be  admitted 
where  the  statute  has  been  substantially  complied  with,  but  an  ac- 
cidental error,  in  no  way  tending  to  the  prejudice  of  the  prisoner, 
has  occurred.  It  is  submitted,  therefore,  that  where  the  examina- 
tion on  the  face  of  it  erroneously  states  the  prisoner  to  have  been 
examined  on  oath,  it  should  be  permitted  to  the  prosecutor  to  prove 
that  that  was  not  the  fact,  and  on  such  proof  to  give  evidence  of 
what  the  prisoner  said  before  the  magistrate. 

Upon  an  indictment  for  administering  poison,  it  appeared  that   Prisoner  ex- 

on  the  day  on  which  the  prisoner  was  committed,  she  and  several  *t"!"!d,oa 
*  IIP'  •  i  i          oatn  oetoro 

others  were  summoned  before  a  magistrate,  ana  at  a  time  when  a,,y  t.i,arge 

she  was  under  no  charge,  and  when  there  was  no  specific  charge  made  against 
against  any  person,  she  and  the  other  persons  were  examined  upon  any  one' 
oath  touching  this  poisoning,  and  their  statements  taken  down  in 
writing ;  but  on  the  conclusion  of  the  examination,  the  prisoner 
was  committed  for  trial  on  this  charge.  It  was  proposed  to  put 
in  the  examination  of  the  prisoner,  and  Rex  v.  Tubby  (z)  was 
cited.  Gurney,  B.,  '  This  case  is  quite  distinguishable  from  the 
case  cited.  Under  the  circumstances  of  that  case  I  should  have 
been  disposed  to  agree  with  my  brother  Vaughan.  I  remember 
in  the  case  of  Rex  v.  Walker,  which  was  a  case  of  forging  a  will, 
I  gave  in  evidence  an  affidavit  made  by  one  of  the  prisoners  in 
the  suit  in  Doctors'  Commons,  and  the  prisoner  was  convicted  and 
executed.  But  this  being  a  deposition  made  by  the  prisoner  at 
the  same  time  as  all  the  other  depositions  on  which  she  was  com- 
mitted, I  think  it  is  not  receivable.  I  do  not  think  this  examina- 
tion was  perfectly  voluntary.'  (j) 

The  prisoner  was  indicted  for  having  made  a  false  declaration,  Prisoner 

the  statements  in  which  subsequently  became  the  subject  of  an  examined 

f  c  j.1.  i          •  J       A  .0,        before  a  poor 

inquiry  before  one  01  the  poor  law  inspectors,  under  the  autho-  jaw  inspect0r. 

rity  of  sees.  19,  20  of  the  10  &  11  Viet.  c.  90,  (k)  and  the  prisoner 
was  examined  on  oath  respecting  the  declaration,  and  her  answers 
were  reduced  to  writing  in  a  minute-book,  and  she  had  affixed  her 
mark ;  she  was  not  cautioned  that  what  she  said  would  be  used 
against  her;  and  her  statement  was  held  inadmissible,  on  the 
ground  that  the  answers  were  given  by  an  illiterate  person,  who 
had  not  been  cautioned,  under  the  compulsion  of  an  oath.  (7) 

Upon  an  indictment  against  a  father  and  daughter  for  receiving  AS  a  witness 
stolen  goods,  it  appeared  that  the  daughter  had  been  examined  against 
upon  oath  as  a  witness  before  the  committing  magistrate,  and  it  e 

was  proposed  to  ask  what  she  then  said  in  the  presence  of  her 
father.  Gurney,  B.,  f  I  think  you  cannot  do  that.  We  cannot 
hear  anything  she  said  before  the  magistrate  when  she  was  a  wit- 

(h)  See  the  cases,  post,  p.  [875].  who  could  give  some  evidence  touching 

(i)    5  C.  &  P.  530,  post,  p.  412.  the  matter,  and  not  because  any  suspicion 

(j)  Rex  v.  Lewis,  6  C.  &  P.  161,  and  attached  to  her.    See  the  note  (»i)  infra. 

MSS.  C.S.G.   Mr.  Phillipps,  vol.  1,  p.  403,  C.  S.  G. 

observes,  '  When  she  was  summoned  to  (k)  Sec.  19  authorizes  the  commission- 
appear,  suspicion  attached  to  her  ;  and  ers  or  inspectors  to  summon  any  person 
the  case  bears  a  strong  resemblance  to  they  think  n't,  and  administer  an  oath,  &c. 
that  of  an  individual  examined  on  oath  Sec.  20  makes  every  person  giving  false 
under  a  charge.'  This  is  inaccurate,  and  evidence  guilty  of  perjury,  and  every 
neither  warranted  by  the  report  in  C.  person  who  refuses  to  give  evidence  guilty 
&  P.  nor  my  note  of  the  case,  and  I  was  of  a  misdemeanor. 

counsel  in  it.     The  prisoner  was  sum-  (/)  Reg.  v.  Murtagh,  6  Cox,  C.  C.  447. 

moned  in  the  ordinary  way  as  a  person  Pennefaiher,  B.,  and  Moore,  J. 
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ness ;  if  after  having  been  a  witness  you  make  her  a  prisoner, 
nothing  of  what  was  said  then  can  be  admitted  in  evidence.'  (m) 

The  prisoner  being  in  Bridewell  sent  for  a  magistrate,  and 
asked  what  was  the  charge  against  him,  which  the  magistrate  told 
him.  Nothing  further  passed.  About  an  hour  afterwards  the 
prisoner  again  sent  for  the  magistrate,  and  made  an  information, 
which  was  produced.  The  magistrate  made  no  threat,  and  held 
out  no  inducement  to  the  prisoner,  and  did  not  caution  him 
against  criminating  himself.  He  was  sworn,  and  put  his  mark  to 
it.  The  magistrate  did  not  inform  the  prisoner  that  his  informa- 
tion would  be  used  against  him.  The  magistrate  thought  the 
prisoner  would  be  admitted  as  a  Crown  witness,  and  the  prisoner 
might  have  been  under  that  impression  also.  The  prisoner  '  was 
in  as  a  Crown  witness.'  The  prisoner  swore  his  information  again, 
but  not  in  the  presence  of  the  other  prisoners,  but  he  refused  to 
support  his  information,  or  appear  as  a  witness.  The  magistrate 
had  refused  to  admit  the  prisoner  to  bail.  It  was  objected  that 
the  information  was  inadmissible  as  a  confession,  because  the 
usual  caution  was  not  given,  arid  an  inducement  was  used  ;  and, 
further,  that  its  being  on  oath  rendered  it  inadmissible  ;  and  upon 
a  case  reserved,  it  was  held  that  the  information  ought  not  to  have 
been  received  in  evidence,  (n) 

With  reference  to  an  examination  of  a  person  charged  as  a 
prisoner  taken  upon  oath,  Mr.  Phillipps  observes,  '  As  an  ex- 
amination it  is  irregular  :  the  modern  statute,  which  regulates  the 
proceedings  of  magistrates  on  criminal  charges  brought  before 
them,  makes  a  distinction  between  the  examination  of  a  prisoner 
and  the  informations  of  those  who  make  the  charge ;  the  informa- 
tions, but  not  the  examinations  of  the  prisoner,  being  especially 
required  to  be  on  oath.  Since  the  statement  upon  oath  cannot  be 
received  as  a  judicial  proceeding  or  formal  examination,  is  it  ad- 
missible as  a  confession  ?  There  are  objections  to  it  also  in  that 


(w)  Bex  v.  Davis,  6  C.  &  P.  177,  and 
MSS.  C.  S.  G.  Mr.  Phillipps,  vol.  1, 
p.  404,  observes,  '  It  does  not  appear  from 
the  report  tliat  this  individual  was  taken 
as  a  prisoner  before  the  magistrate  ;  but 
there  were  circumstances  sufficient  to 
raise  a  suspicion  of  guilt,  and  sufficient 
also  to  show  that  the  statement  was  not 
perfectly  voluntary.'  It  should  seem, 
from  the  fact  of  her  being  examined  as  a 
witness,  that  she  was  not  taken  before  the 
magistrates  as  a  prisoner  ;  and  as  to  the 
circumstances  sufficient  to  raise  a  sus- 
picion of  guilt,  none  such  are  stated  to 
have  been  proved  before  the  magistrate, 
either  before  or  at  the  time  when  her  ex- 
amination was  taken  ;  and  assuming  that 
such  suspicion  might  exist  in  the  minds 
of  the  magistrates  or  others,  or  even  that 
the  prisoner  might  be  aware  that  there 
was  such  suspicion,  that  was  not  the 
ground  of  the  decision,  but  that  the  pri- 
soner had  been  examined  on  oath  as  a 
witness ;  and  after  the  decision  in  Reg. 
v.  Wheater,  post,  p.  414,  it  may  perhaps 
be  doubted  whether  this  was  a  sufficient 
reason  for  rejecting  the  deposition.  C.S.G. 


(n)  Reg.  v.  M'Hugh,  7  Cox,  C.  C.  483. 
Lefroy,  C.  J.,  said,  '  In  an  information  a 
witness  never   states  anything    with   the 
view  of  its  being  used  against  him,  as  here 
it  is  sought  to  be  used  ; '  and  (after  speak- 
ing of  the  examination  of  a  prisoner  after 
being  cautioned)  *  here  you  would  seek 
to  begin  by  taking  an  information  from  a 
man  as  a  witness,  bind  him  over  to  give 
evidence  [this  is  not  stated  in  the  case], 
and  then  offer  this    information  against 
him.      Under  the   circumstances  of  the 
case,  and  in  absence  of  all  authority,  I  do 
not  think  we  should  allow  this  informa- 
tion to  be  used  against  the  prisoner,  thus 
depriving  him  of  the  benefit  he  should 
have  of  making  a  statement  favourable  to 
himself,  and  explaining  the  evidence  if  it 
were  originally  contemplated  to  use  this 
information  against  him  as  a  confession. 
Greene,  B.,  and  Keogh.  J.,  concurred  ; 
but  Pennefather,  B.,  who  had  tried  the 
case,  differed.      If  this  case  is  correctly 
reported,    the    decision  is   open   to  the 
gravest    doubt,  for  the   prisoner  clearly 
volunteered  a  statement  without  any  in- 
ducement whatever. 
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form ;  the  oath  imposed  on  the  prisoner,  especially  whilst  in 
custody,  is  likely  to  operate  as  a  constraint,  or  as  a  kind  of  com- 
pulsion; the  statement  therefore  cannot  be  considered  as  completely 
free  and  voluntary,  (o) 

If  a  prisoner  is  sworn  and  examined  by  a  magistrate  by  mistake,  Prisoner  ox- 
and  his  deposition  is  destroyed,  and  an  examination  then  taken  in  amined  on 
the  regular  way,  it  is  admissible.  On  an  indictment  for  arson  against  ™£e  a^ls" 
two  prisoners  it  appeared  that  when  one  of  the  prisoners  was  error  cor- 
first  brought  before  the  magistrate,  it  was  thought  that  he  had  reeled, 
appeared  as  a  witness,  and  by  mistake  he  was  sworn ;  but  it  being 
discovered  that  he  was  one  of  the  accused  persons,  the  deposition, 
which  had  been  commenced,  was  torn,  and  the  prisoner  subse- 
quently made  a  statement,  after  having  been  cautioned  by  the 
magistrate ;  and  that  statement  was  offered  in  evidence.     It  was 
objected  that  the  whole  examination  before  the  magistrate  was 
but  one  transaction,  and  that  the  oath  was  binding  during  the 
whole  inquiry.     Garrow,  B.,   '  What  was  first  taken  down  and 
afterwards  destroyed  does  not  prejudice  the  prisoner.    We  do  not 
know  what  he  said ;  it  is  as  if  it  never  existed  : '  and  the  state- 
ment was  received,  (jp) 

The  principle  of  these  decisions  does  not  apply  to  a  statement  Statement  by 
made  by  a  prisoner,  in  an  examination  before  a  magistrate,  when  prisoner  not 
he  was  not  in  custody,  but  examined  against  another  person  on  a  or  sulpicfon ° 
distinct  charge ;  provided,  of  course,  there  has  been  no  induce-  on  oath  as 
ment  given  to  confess,  and  no  promise  of  favour  or  of  a  reward  for  witness 
information ;  a  statement  so  made  by  one  in  his  capacity  of  wit-  another, 
ness,  who  was  perfectly  free  to  refuse  answering  any  questions      [sss] 
that  had  a  tendency  to  expose  him  to  a  criminal  charge,  seems  to 

(o)  1  Phill.  Ev.  402.     Assuming  that  perhaps,  it  maybe  inferred  that  the  very 

an  oath  may  be  likely  to  operate  as  a  con-  learned  Baron  considered  that  a  distinc- 

straint,  there  seen:s  no  reason  whatever  tion  might  be  drawn  between  a  lawful 

why,  where  a  prisoner's  examination  has  and  an  unlawful  oath  ;  and  it  is  appre- 

been  taken  upon  oath,  that  fact  should  bended  that  such  a  distinction  might  well 

operate   further   than  to   raise   a  prima  be  drawn,  as  in  the  one  case  the  justice 

facie  presumption  that  the  statement  was  has  the  power  to  enforce  by  commitment 

not  voluntary,  and  to  throw  the  onus  of  an  answer  to  any  legal  questions  ;  in  the 

showing  that   it  was  spontaneous  upon  other  he  has  no  such  power.     And  see 

the  prosecutor.     Suppose,  after  the  state-  Rex   v.  Shaw,  ante,   p.  398.     The  first 

ment  of  a  prisoner  had  been  regularly  mention  of  the  mode  of  taking  prisoners' 

taken  without  an  oath,  he  were  himself  examinations  is  in  Kelyng,  p.  2,  where 

to  volunteer  to  swear  to  the  truth  of  it,  the  judges' orders  direct,  'that  all  justices 

and  the  magistrate  were  incautiously  to  of  the   peace    do  take  examinations   of 

permit  him  so  to  do,  it  would  be  difficult  the  felons  without  oath.'     The  same  is 

to  assign  any  good  reason  why  such  a  stated  in  B.  N.  P.  242.     The  first  case 

statement  should  not  be  admissible.     In  where  an    examination  was  rejected  on 

Reg.    v.    Wheater,    post,  p.   414,   Lord  the  ground  that  it  purported  to  be  on 

Abinger,  C.  B.,  said,  in  the  presence  of  oath  is  Rex  v.  Smith,  1  Stark.   R.  242, 

all  the  judges,  '  I  understand,  if  a  prison-  ante,  p.  407.      There  is  no  doubt  that  an 

er's  examination  be  on  oath,  it  shall  not  examination  of  a  prisoner  taken  on  oath 

be  received  in  evidence  without  reference  is  irregular,   and  therefore  inadmissible 

to  a  duress  or  threat  ;  I  see  no  reason  fur  as  an  examination  under  the  statute,  and, 

it ;  in  principle  the  answer  may  be  quite  perhaps,  the  rejecting  the  examination  of 

voluntary.'      It  should   be  remembered  prisoners  on  oath  altogether  may  have 

that  a  magistrate  has  no  authority  to  ad-  originated  in  not  distinguishing  between 

minister  such  an  oath,  and  therefore  the  an    examination    admissible    under   the 

prisoner  has  a  right  to  refuse  to  take  it.  statute,  and   admissible   as   evidence  at 

In  Reg.  v.  Wheater,  on   Rex  y.  Tubby,  common  law.     The  point  seems  to  have 

post,  p.  412,  being  cited,  Alderson,  B ,  been  taken  for  granted  in  all  the  cases, 

observed,  'It  does  not  appear  there  that  and  never  solemnly  discussed.     C.  S.  G. 
the  oath  was  a  lawful  one  ; '  from  which,          (p)  Rex  v.  Webb  4  C.  &  P.  564. 
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be  clearly  admissible,  (q)  And  it  may  be  laid  down  generally 
that  a  statement  upon  oath  by  a  person  not  being  a  prisoner, 
and  when  no  suspicion  attached  to  him,  the  statement  not  being 
compulsory,  nor  made  in  consequence  of  any  promise  of  favour,  is 
admissible  in  evidence  against  him  on  a  criminal  charge,  (r)  Thus 
where  upon  an  indictment  for  forgery  it  appeared  that,  before  the 
prisoner  was  either  charged  with  or  suspected  of  having  committed 
any  offence,  one  Shearer  had  been  examined  on  a  charge  of  forgery, 
and  that  the  prisoner  was  called  as  a  witness  against  Shearer  on 
that  occasion,  and  sworn  to  a  deposition,  which  was  proposed  to 
be  read  against  the  prisoner ;  and  it  was  objected  that  the  deposi- 
tion, being  a  statement  made  upon  oath,  could  not  be  received  as 
evidence  against  the  prisoner ;  Parke,  J.,  said,  (  I  think  I  ought  to 
receive  this  evidence.  The  prisoner  was  not,  at  the  time  when  he 
made  this  deposition,  charged  with  any  offence  :  and  he  might  on 
that,  as  well  as  on  any  other  occasion,  when  called  as  a  witness, 
have  objected  to  answer  any  questions  which  might  have  a  ten- 
dency to  expose  him  to  a  criminal  charge ;  and  not  having  done  so, 
his  deposition  is  evidence  against  him.'  (s)  So  where  on  an  indict- 
ment for  burglary  it  was  proposed  to  read  a  statement  made  upon 
oath  by  the  prisoner,  at  a  time  when  he  was  not  under  any  sus- 
picion, and  it  was  objected  that  it  was  a  violation  of  the  rule  of 
law  that  a  prisoner  should  not  be  sworn  ;  Vaughan,  B.,  said,  ( I 
do  not  see  any  objection  to  its  being  read,  as  no  suspicion  attached 
to  the  party  at  the  time.  The  question  is,  is  it  a  statement  of  a 
prisoner  upon  oath  ?  Clearly  it  is  not,  for  he  was  not  a  prisoner 
at  the  time  when  he  made  it.'  (t) 

So  where  on  an  indictment  for  threatening  to  accuse  of  an  in- 
famous crime,  it  appeared  that  the  prisoners  had  made  a  charge 
against  the  prosecutor,  and  been  examined  before  the  magistrate 
as  witnesses  against  the  prosecutor,  and  their  depositions  contained 
both  their  examinations  and  cross-examinations  ;  their  answers  on 
cross-examination  were  not  only  contradictory  in  themselves,  but 
quite  inconsistent  with  each  other.  It  was  held  that  the  examina- 
tions were  admissible,  but  that  the  cross-examinations  were  not,  as 
there  was  not  any  such  connection  between  these  answers  and  the 
particular  charge  in  this  indictment  as  to  make  them  relevant,  (u) 
So  where  Chidley  and  Cummins  were  indicted  for  maliciously 
wounding,  and  at  the  examination  before  the  magistrates  Chidley 
alone  was  charged  with  committing  the  offence,  and  Cummins  came 
forward  voluntarily,  and  gave  evidence  exculpating  Chidley,  and 
confessed  that  he  had  inflicted  the  injuries  upon  the  prosecutor, 


(7)  1  Phill.  Ev.  404. 

(r)  Ibid. 

(s)  Rex  v.  Haworth,  4  C.  &  P.  254. 
Greenw.  iStat.  138  n. 

(0  Rex  v  Tubby,  5  C  &  P.  530.  The 
deposition  was  not  read,  but  withdrawn 
by  the  counsel  for  the  Crown,  as  it  did 
not  contain  anything  material  In  Reg. 
r.  Wheater,  infra.  Vaughan,  J.,  said,  'In 
.Hex  v.  Tubby,  what  reason  is  there  for 
saying  that  there  was  any  restraint  on 
the  person  making  the  statement  ?  ' 

(«)  Reg.  v.  Braynell,  4  Cox,  C.  C.  402, 
Williams,  J.  The  particulars  of  the 
cross-examinations  are  not  stated.  See 


my  note  on  this  decision,  ante,  p.  207.  To 
which  it  may  be  added  that  the  examination 
and  cross-examination  formed  one  docu- 
ment, and,  according  to  the  general  rule, 
the  whole  ought  to  have  been  read  See 
Goss  v.Quinton,3M  &  Gr.  825,  where  an 
examination  of  a  bankrupt  contained  his 
examination  in  chief  and  cross-examina- 
tion, and  in  the  latter  a  copy  of  an  agree- 
ment was  incorporated,  and  it  was  held 
that  the  examination  was  one  entire  thing, 
and  that  the  whole  must  be  put  in  evi- 
dence, including  the  cross-examination 
and  copy  of  the  agreement. 


CHAP.  iv.  §  I.]    Of  Confessions  and  Admissions. 

and  upon  this  he  and  Chidley  were  committed  ;  it  was  held  that 
Cummins'  deposition  was  admissible,  (v) 

On  an  indictment  for  forging  the  acceptance  of  a  bill  of  ex- 
change,  (  Accepted,  payable  at  Masterman  &  Go's.,  London,  Wil- 
Ham  Booth,'  it  appeared  that  the  prisoner  had  been  called  as  a 
witness  for  Booth  in  an  action  brought  against  him  on  that  bill, 
and  in  cross-examination  he  made  several  statements  tending  to 
show  that  the  acceptance  was  a  forgery  without  objection,  and 
afterwards  either  put  himself  in  the  hands  of  the  court  or  de- 
clined  to  answer  questions  put  to  him,  but  he  was  compelled  to 
answer  these  questions,  and  this  examination  of  the  prisoner  was 
proposed  to  be  given  in  evidence  on  the  trial  for  forgery  ;  the 
counsel  for  the  prisoner  objected  to  those  parts  of  the  cross-ex- 
amination  being  read  which  followed  the  prisoner's  declining  to 
answer,  and  applying  to  the  court  for  protection.  The  objec- 
tion  was  overruled,  and,  on  a  case  reserved,  it  was  held  that  if  a 
witness  claims  the  protection  of  the  court,  on  the  ground  that  the 
answer  would  tend  to  criminate  himself,  and  there  appears  rea- 
sonable  ground  to  believe  that  it  would  do  so,  he  is  not  compellable 
to  answer  ;  and,  if  obliged  to  answer  notwithstanding,  what  he 
says  must  be  considered  to  have  been  obtained  by  compulsion,  and 
cannot  be  given  in  evidence  against  him  ;  and  that  it  made  no 
difference  in  the  right  of  the  witness  to  protection  that  he  had 
chosen  to  answer  in  part,  as  he  was  entitled  to  it  at  whatever  stage 
of  the  inquiry  he  chose  to  claim  it,  and  that  no  answer  forced 
from  him  by  the  presiding  judge,  after  such  claim,  could  be  given 
in  evidence  against  him.  (w) 

The  examination  of  a  person  taken  on  oath  as  a  witness  before 
commissioners  of  bankruptcy  is  admissible  in  evidence  against 
him  on  a  charge  of  forgery,  he  having  been  cautioned,  and  allowed 
to  elect  what  questions  he  would  answer.  The  prisoner,  who 
was  indicted  for  foro-ing  a  bill  of  exchange,  had  been  agent  in 
London  for  his  father,  a  cloth  manufacturer  near  Leeds,  who 
became  embarrassed,  and  ultimately  a  bankrupt.  The  bill  in 
question,  which,  with  other  forged  bills,  was  found  in  the  pri- 
soner's  possession,  and  had  been  paid  after  dishonour,  had  been 
remitted  by  him  to  his  father,  as  alleged,  by  way  of  return  for 
cloths.  The  prisoner  had  been  examined  by  the  commissioners 
under  the  fiat  touching  all  these  bills,  after  the  solicitor  of  the 
assignees  had  failed  in  making  out  such  a  case,  on  a  direct  charge 
of  forging  them,  before  the  Lord  Mayor,  as  would  warrant  the 

committing  him  for  trial.     His  examination   on  oath  before  the 

. 
commissioners  was  tendered  in  evidence  on  the  part  of  the  prose- 

cution, and  objected  to.     It  appeared  that  he  had  been  attended 
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[859] 


(#)  Reg.  v.  Chidley,  8  Cox,  C.  C.  365. 
Cockburn,  C.  J. 

(w)  Reg.  v.  Garbett,  1  Den.  C.  C.  236, 
2  C.  &  K  474.  This  was  the  ruling  of 
nine  judges,  Parke,  B.,  Alderson,  B., 
Coltman,  J.,  Maule,  J.,  Holfe,  B.,  Wight- 
man,  J.,  Cresswell,  J.,  Platt,  B.,and  Wil- 
liams,  J.,  against  Lord  Denman,  C.  J., 
Wil.le,  C.  J.,  Pollock,  C.  B.,  Patteson,  J., 
Coleridge,  J.,  and  Erie,  J.  The  nine 
judges  did  not  decide,  as  the  case  did  not 


call  for  it,  whether  the  mere  declaration  of 
the  witness  on  oath,  that  he  believed  that 
the  answer  would  tend  to  criminate  him, 
would  or  would  not  be  sufficient  to  pro- 
tect  him  from  answering,  where  other 
circumstances  did  not  appear  in  the  case 
to  induce  the  judge  to  believe  that  it 
would  not.  The  nine  judges  did  not 
think  Dixon  v.  Vale,  1  C.  &  P.  278,  and 
East  v.  Chapman,  2  C.  &  P.  573,  binding 
authorities. 
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before  them  by  his  solicitor,  and  been  informed  by  them  that  he 
was  at  liberty  to  decline  answering  any  questions  which  he  thought 
might  criminate  himself;  that  to  some  questions  he  had  demurred 
on  this  ground,  and  those  had  been  passed  over ;  to  others  he 
had  made  objections  on  other  grounds,  which  had  not  been  allowed, 
and  he  had  been  compelled  to  answer.  The  examination  was  re- 
ceived in  evidence,  and  the  prisoner  convicted ;  but  it  was  con- 
tended, upon  a  case  reserved,  that  the  examination  was  inadmis- 
sible, as  it  was  a  compulsory  statement  upon  oath.  The  prisoner 
was  liable  to  an  indictment  for  perjury  if  he  swore  falsely,  under 
the  6  Geo.  4,  c.  16,  s.  99,  as  well  as  to  all  the  consequences  and 
penalties  incurred  by  a  refusal  to  answer  by  sec.  34.  The  pri- 
soner was  compelled  to  answer  some  questions,  and  it  must,  there- 
fore, be  taken  that  some  part  of  the  examination  was  compulsory. 
He  was,  therefore,  under  duress.  The  answers  also  were  on  oath, 
which  rendered  the  deposition  inadmissible,  the  reason  for  which 
is  that  it  would  be  a  species  of  duress.  It  was  contended,  on  the 
part  of  the  Crown,  that  the  statement  was  voluntary,  and  not 
procured  or  influenced  by  threats  or  duress ;  the  prisoner  had  the 
liberty  to  object  to  answer,  and  exercised  his  right  to  do  so,  and  if 
he  elected  to  answer,  his  answer,  although  he  might  have  de- 
murred, was  receivable  in  evidence.  The  cases  where  statements 
have  been  rejected  on  the  ground  of  the  examination  having  been 
on  oath  were  inapplicable,  as  in  them  the  examination  was  impro- 
perly taken,  and  the  party  examined  was  charged  as  a  criminal. 
In  this  case  the  examination  was  regular.  The  judges  present 
were  all  of  opinion  that  the  evidence  was  properly  received,  and 
the  conviction  good,  except  Lord  Abinger,  C.  B.,  and  Littledale, 
J.,  who  were  of  the  contrary  opinion,  (x) 

So  where  on  an  indictment  against  the  prisoner  for  uttering  a 
forged  letter  with  intent  to  obtain  goods,  it  appeared  that  the 
prisoner  had  been  examined  in  the  Court  of  Bankruptcy  at  Exeter 
under  an  adjudication  in  bankruptcy  against  himself  on  a  petition 
of  a  creditor.  The  prisoner  before  being  so  examined  had  made 
and  signed  the  declaration  required  by  the  12  &  13  Viet.  c.  106, 
s.  117,  and  his  examination  was  taken  in  writing  before  the  com- 
missioner, and  signed  by  the  prisoner.  In  the  course  of  the 
examination  the  prisoner  was  cautioned  by  the  commissioner  to 
speak  the  truth,  and  at  a  later  stage  of  the  examination  he  was 
told  by  the  commissioner  to  consider  himself  in  custody.  It  did 
not  appear  that  the  prisoner  claimed  the  protection  of  the  com- 
missioner, or  objected  to  answer  any  question,  on  the  ground 
that  the  answer  thereto  might  tend  to  criminate  him,  or  on  any 
other  ground.  The  prosecution  proposed  to  read  so  much  of  the 
prisoner's  examination  as  preceded  the  statement  that  he  was  to 
consider  himself  in  custody,  offering  to  read  the  whole  examina- 
tion if  desired  by  the  prisoner's  counsel ;  and  the  part  of  the  ex- 
amination which  preceded  the  statement  referred  to  was  received 


(#)  Keg.  v.  Wheater,  2  M.  C.  C.  R.  45. 
2  Lew.  157.  Park,  J.  A.  J.,  and  Gurncy, 
B.,  were  absent.  In  Rex  v.  Britton,  1 
M.  &  Rob.  297,  the  balance-sheet  of  a 
bankrupt  given  on  oath,  under  his  com- 
mission, was  held  inadmissible  :  but  the 
ground  of  this  decision  was,  that  the 


balance-sheet  could  not  be  given  in  evi- 
dence unless  there  were  a  valid  commis- 
sion ;  and  therefore  the  balance-slieet 
being  part  of  the  proceedings,  could  not 
be  put  in  evidence  to  prove  the  petitioning 
creditor's  debt  as  a  part  of  the  commis- 
sion :  per  Patteson,  J.,  in  Reg.  v.  Wheater. 
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in  evidence,  and  the  prisoner's  counsel  did  not  require  the  other 
part  to  be  read.  The  part  read  was  set  out  in  the  case ;  but  it 
was  not  respecting  any  matters  relating  to  the  trade  dealings  or 
estate  of  the  bankrupt.  On  a  case  reserved  it  was  contended 
that  the  examination  was  a  compulsory  examination,  and  was, 
therefore,  inadmissible.  Under  the  12  &  13  Viet.  c.  106,  ss.  117, 
254,  it  was  compulsory  on  the  bankrupt  to  answer  all  questions 
( touching  all  matters  relating  to  his  trade  dealings  and  estate.' 
The  statute  deprived  the  bankrupt  of  his  common  law  right  to 
refuse  to  answer  questions  tending  to  criminate  himself.  Supposing 
a  question  not  to  touch  the  trade  dealings  or  estate  of  the  bank- 
rupt, he  ought  not  to  be  called  on,  whilst  under  examination,  to 
decide  whether  a  question  does  or  does  not  relate  to  his  trade 
dealings  or  estate.  For  the  Crown  it  was  contended  that  the  only 
question  was  whether  this  was  a  voluntary  examination.  The 
bankrupt  made  no  objection,  and  did  not  claim  the  protection  of 
the  commissioner.  The  court  held  that  the  examination  was 
properly  received.  The  proper  test  is  whether  the  party  may 
object  to  answer.  If  he  may,  and  he  does  not  do  so,  he  volun- 
tarily submits  to  the  examination  to  which  he  is  subjected,  and 
such  examination  is  admissible  against  him.  This  examination 
was  not  touching  any  matters  relating  to  the  trade  dealings  or 
estate  of  the  bankrupt ;  he  might  have  objected  to  the  examina- 
tion, but  he  did  not  do  so  ;  the  examination  therefore  was  volun- 
tary and  admissible,  (y)  , 

The  prisoner  was  indicted  for  mutilating  one  of  his  trade  books,  A  compulsory 
and  his  examination  before  the  Court  of  Bankruptcy  was  given  in  examination 
evidence  against  him.     In  this  examination  questions  were  put,  °/ Admissible* 
and  answers  obtained  to  them  under  the  threat  of  committal ;  these  agaiust  him. 
questions   and  answers    related   to  the   prisoner's   trade   books. 
Upon  a  case  reserved  it  was  held  that,  as  all  the  questions  touched 
matters  relating  to  his  trade  dealings  or  estate,  the  bankrupt  was 
bound  to  answer  them,  although  by  his  answers  he  might  crimi- 
nate himself.     That  the  questions,  though  tending  to  criminate 
the  bankrupt,  are  made  lawful,  and  if  he  refuses  to  answer  them 
he  is  liable  to  be  committed  as  upon  a  refusal  to  answer  any  other 
lawful  question.   That  the  statute  has  taken  away  the  privilege  that 
a  party  is  not  bound  to  accuse  himself,  and  has  enacted  that  he  must 
answer  questions,  by  answering  which  he  may  be  criminated ;  and 
that  one  of  the  consequences  is  that  what  may  be   stated  by  a 
person  in  a  lawful  examination    may  be  received  in    evidence 
against  him.   The  examination,  therefore,  was  properly  received,  (z) 

(y)  Reg.  v.  Sloggett,  Dears.  C.  C.  656.  the  fact  that  the  prisoner  had  been  ex- 

In  Reg.  v.  Darby,  2  Cox,  C.  C.  316,  a  amined  with  a  view  to  the  prosecution  ; 

bankrupt  had   been   examined    before  a  that  is  done  every  day  in  cases  of  per- 

com  mi*  sinner,  not  so  much  with  a  view  jury,  and  it  cannot  affect  the  admissibility 

to  oppose  his  certificate  as  to  this  prose-  of  the  evidence.      See   Stockfleth  v.  De 

cution,  which  was  for  false  pretences,  and  Tastet,  4  Campb.  R.  10. 

he  had  not  been  cautioned  ;  but  his  soli-  (z)  Reg.  v.  Scott,  D.  &  B.  47.     Cole- 

citor  was  present  ;  and  the  Recorder  held  ridge,  J.,   dissented,  and  held  that    an 

that,   as  he  had  been  examined  for  the  examination  might  be  lawful  for  certain 

purpose  of  this  prosecution,  and  not  with  purposes,    and    yet    not   be    admissible 

reference  to  the  bankrupt  laws,  his  ex-  against  the  party  on   a  criminal  charge, 

animation   was   inadmissible.      But  this  even  if  that   charge    were   founded   on 

deci-ion  can  hardly  be  considered  as  an  the  matters  before  lawfully  inquired  into, 

authority  after  Reg.  v.  Sloggett,  and  Reg.  That  the  bankrupt's  examination  is  purely 

v.  Scott,  infra,  and  there  is  no  weight  in  for  the  purpose  of  getting  at  his  estate,  and 
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Upon  an  indictment  for  forging  a  deed,  the  answer  and  deposi- 
tion in  chancery  of  the  prisoner  were  tendered  in  evidence  against 
the  prisoner,  and  were  objected  to  on  the  ground  that  they  were 
upon  oath ;  but  Vaughan,  B.,  was  clearly  of  opinion  that  they 
were  admissible,  being  made  before  any  charge  was  made  against 
the  prisoner.  The  amended  bill  in  the  same  suit  in  chancery 
was  put  in  and  read ;  it  contained  a  charge  of  forging  the  deed 
against  the  prisoner,  on  which  it  was  again  objected  that  the 
answer  and  deposition  of  the  prisoner  were  not  admissible,  upon  the 
ground  that  the  bill  contained  such  charge  of  forgery.  Vaughan, 
B.,  '  The  argument  would  go  the  length  of  not  admitting  deposi- 
tions in  the  case  of  perjury.  If  the  party  chooses  voluntarily  to 
answer,  he  is  bound  by  it,  and  the  answers  are  admissible.'  («)  So 
on  an  indictment  for  a  conspiracy,  the  answers  in  chancery  of 
the  defendants,  which  had  been  made  by  them  upon  oath,  in  a 
suit  which  had  been  instituted  by  the  prosecutor,  are  admissible  in 
evidence,  (b) 

So  the  affidavit  of  a  person,  no  matter  how  he  may  have  been 
induced  to  make  it,  is  admissible  against  him  in  both  criminal  and 
civil  cases,  (c) 

A  difference  of  opinion  has  existed  whether  the  examination  of 
a  person  upon  oath  as  a  witness,  before  a  coroner,  be  admissible 
in  evidence  against  such  person  on  his  trial.  In  a  case  tried  at 
Worcester,  where  it  appeared  that  a  coroner's  inquest  had  been 
held  on  the  body  of  A.,  and,  it  not  being  suspected  that  B.  was  at 
all  concerned  in  the  murder  of  A.,  the  coroner  had  examined  B. 
as  a  witness ;  Park,  J.  A.  J.,  would  not  allow  the  deposition  of  B., 
so  taken  on  oath,  on  the  coroner's  inquest,  to  be  read  in  evidence 
on  the  trial  of  an  indictment  against  B.  for  the  same  murder,  (d) 


ascertaining  his  dealings,  and  that  it  ought 
to  he  used  for  those  purposes  only.  Reg. 
v.  Cross,  Dears.  C.  C.  68,  S.  P.,  followed 
the  decision  in  Keg.  v.  Scotr.  With  the 
greatest  deference  to  all  the  learned 
judges,  it  is  submitted  that  the  real  point 
in  this  case  was  never  noticed.  Whe- 
ther a  statement  of  a  prisoner  be  admis- 
sible or  not  does  not  depend  on  whether 
it  has  been  obtained  by  lawful  means  or 
not.  Any  indtrcement  by  promises  of 
benefit  or  advantage  is  lawful,  and  yet  it 
excludes  a  confession.  So  there  is  nothing 
unlawful  in  telling  a  person  suspected  of 
a  felony  that  has  actually  been  committed 
that,  unless  he  confesses,  he  will  be  tjiken 
into  cu>tody,  and  yet  that  excludes  a  con- 
fes.-icn.  It  was  a  fallacy,  therefore,  to 
hold  that,  because  the  compulsory  ex- 
amination was  lawful,  it  was  admissible. 
Its  jidmissibiliry,  according  to  all  the 
authorities,  depended  on  whether  what 
took  place  during  the  examination  was 
calculated  to  lead  the  bankrupt  to  make 
false  statements.  The  question  was 
whether  the  prisoner's  mind  was  liable 
to  be  biassed  so  as  to  make  it  doubtful 
whether  his  statements  were  true.  Pro- 
bably there  are  no  statements  containing 
more  untruths  than  the  examinations  of 
fraudulent  bankrupts,  and  consequently 


there  is  very  little  reason  for  admitting 
them  in  evidence  against  the  bankrupt, 
in  any  case  except  perjury. 

(a)"  Hex  v.  Highfield,  Stafford  Sum. 
Ass.  18-28,  MSS.  0.  S.  G.  The  prisoner 
was  executed.  See  Rex  v.  Lewis,  ante, 
p.  409.  as  to  an  affidavit  in  a  suit  in  the 
Ecclesiastical  Court. 

(6)  Reg.  v.  Goldshede,  1  C.  &  K.  657. 
Lord  Denman,  C.  J.,  who  observed  that 
*  the  viry  oath  on  which  an  answer  in 
chancery  is  given  is  the  foundation  of 
these  indictments  for  perjury  which  we  are 
trying  almost  daily.' 

(c)  Per  Lord  Denman,  C.  J.,  Reg.  t». 
Goldshede,  supn.     R.-x  v.  Walker,  cited 
6  C.  &   P.  161,  an  affidavit  in  Doctors' 
Commons,  ante,  p.  409. 

(d)  Anonymous,  4  C.  &  P.  255,  note 
(i).     In  Rex   v.  Clewes,  reported  as  to 
other  points   in    4     C.    &   P.    221,    the 
grand  jury  asked  Li  tlcdale,  J.,  'Can  the 
evidence  of  a   prisoner,   who    was    exa- 
mined on  oath  before  the  coroner  as  a  wit- 
ness, be  admitted  as  evidence  against  the 
same  person,  when  subsequently  indicted 
for  the  murder  of  the  person  on  whose 
body  the  inquest  was  held  ?  '     Littledale, 
J.,  '  Whatever  any  prisoner  says  at  any 
time   against   himself    is    evidence,    and 
therefore  such  a  statement  is  admissible.' 


CHAP.  iv.  §  i.]  Of  Confessions  and  Admissions. 

Upon  an  indictment  for  rape  against  Owen,  Ellis,  and  Thomas, 
it  appeared  that  an  inquest  had  been  held  upon  the  body  of  the 
woman  alleged  to  have  been  ravished,  and  the  coroner  stated  that 
at  the  inquest  Owen  made  four  statements ;.  he  had  been  sworn 
before  each  statement ;  each  of  the  statements  was  taken  down  in 
writing,  and  signed  by  Owen.  Ellis  made  and  signed  a  statement, 
and  so  did  Thomas  ;  they  were  sworn  before  the  statements  were 
made.  No  inducement  of  any  kind  was  held  out  to  either  of  the 
prisoners  to  make  any  statement ;  neither  threat  nor  promise  \ 
they  were  all  three  brought  before  the  coroner  in  custody.  It 
was  objected  that  these  statements  were  not  receivable  in  evi- 
dence, a&  they  were  on  oath.  These  persons  were  in  custody ; 
and  in  Reg.  v.  Wheeley,  (e)  Alderson,  B.,  rejected  the  statement 
of  the  prisoner,  which  had  been  taken  at  the  inquest,  because  it 
was  on  oath>  and  taken  while  he  was  in  custody.  Williams,  J,, 
'  I  know  that  my  brother  Alderson  did  so,  but  I  also  know  that 
since  that  there  has  been  a  reaction  of  opinion  (if  I  may  be 
allowed  the  expression);  I  shall  therefore  receive  the  evidence, 
and  reserve  the  point  if  it  should  become  necessary.'  (/) 

But  where  upon  an  indictment  against  the  same  prisoners  for 
the  murder  of  the  same  female,  whom  they  had  been  charged  in 
the  preceding  case  with  ravishing,  the  same  depositions  of  the  pri- 
soners, taken  on  oath  on  the  coroner's  inquest  held  on  the  body 
of  the  deceased,  (g)  were  tendered  in  evidence  ;  Gurney,  B.,  said, 
6 1  am  not  aware  of  any  instance  in  which  an  examination  on  oath, 
before  a  coroner  or  a  magistrate,  has  been  admitted  as  evidence 
against  the  person  making  it.  I  have  known  depositions  before 
magistrates,  made  by  prisoners  on  oath,  and  they  have  been  uni- 
formly rejected.  In  my  own  experience  I  do  not  recollect  a  case 
of  a  deposition  before  a  coroner.'  After  mentioning  Reg.  v. 
Wheater,  (Ji)  the  learned  Baron  added, ( I  confess  that  I  do  not,  on 
principle,  see  the  distinction  between  that  and  some  of  the  other 
cases ;  still  I  am  of  opinion  that  in  the  present  case  I  ought  to 
reject  the  evidence.'  (z) 

Upon  an  indictment  for  the  nrnrder  of  Elizabeth  S.,  it  appeared 
that  no  suspicion  arose  that  her  death  had  been  caused  by  poison 
until  after  the  death  of  Mary  Ann  S. ;  but  the  parents  having  in- 
sinuated that  Mary  Ann  had  been  poisoned  by  Riley,  she  was  taken 
into  custody  upon  the  charge,  and  on  the  examination  before  the 
coroner  as  to  the  cause  of  Mary  Ann's  death,  the  mother  was  exa- 
mined on  oath  as  a  witness,  and  her  deposition  was  taken  in  writing, 
and  read  over  to  her,  and  she  put  her  mark  to  it.  In  the  course  of 
that  examination  questions  were  put  to  her  relative  to  the  death  of 
Elizabeth,  and  in  consequence  of  her  answers,  and  other  circum- 


417 


Owen's  first 
case.    Deposi- 
tions before  a 
coroner  by 
prisoners  ad- 
mitted on  a 
trial  for  a  rape 
on  the  de- 
ceased. 


Owen's- second 
case.     The 
same  deposi- 
tions rejected 
on  a  trial  for 
murder  of  the 
same  woman. 


Sandys'  case. 
Deposition 
before  a 
coroner  on  an 
inquest  on 
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one  person 
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and  additional 
statement  then 
made  to  it. 

[aei] 


The  preceding  case  was  then  mentioned, 
on  which  the  learned  judge  seemed  to  en- 
tertain doubts  upon  the  point,  but  directed 
the  grand  jury  to  receive  the  evidence, 
and  leave  the  point  for  discussion  upon 
the  trial.  MSS.  C.  S.  G. 

(e)  Ante,  p.  408. 

(/)  Reg.  v.  Owen,  9  C.  &  P.  83.  The 
report  then  proceeds — Mr.  Tooke  (the 
coroner)  recalled  :  *  I  asked  Owen  if  he 
was  desirous  of  giving  his  evidence,  and 


he  said,  Yes  :  he  was  sworn,  and  gave  evi- 
dence. I  asked  each  of  the  other  prisoners 
if  ho  wished  to  g-ive  evidence,  and  each 
said  that  he  did.'  Alderson,  B.,  was  the 
other  judge  at  Stafford  when  this  case  was. 
tried. 

(gr)  This  is  the  whole  statement  in  the-, 
report. 

(A)  Ante,  p.  413. 

(0  Keg.  v.  Owen,  9  C.  &  P.  238, 


VOL.  III. 


E 


418 


Of  Evidence. 


[BOOK  vi. 


Depositions 
before  a 
coroner  ad- 
mitted on  the 
trial  of  the 
witness  for 
murder  and 
poisoning. 


Eesult  of  the 
cases. 


stances,  the  body  of  Elizabeth  was  disinterred,  examined,  and 
found  to  contain  arsenic  in  the  stomach.  The  parents  were  there- 
upon taken  into  custody,  and  brought  before  the  coroner,  in  cus- 
tody, separately.  The  mother  was  told  that  she  was  charged  with 
having  poisoned  her  two  children,  and  that  that  was  the  time  when 
she  might  make  any  statement  that  she  liked  to  the  jury,  and  that 
what  she  said  would  be  taken  down  in  writing.  Her  former  de- 
position made  by  her  as  a  witness  was  then  read  over  to  her,  and 
she  said  that  she  had  a  further  statement  to  make,  which  she  made, 
and  what  she  said  was  written  down,  and  afterwards  read  over  to 
her ;  she  was  asked  to  sign  it,  and  refused.  The  coroner  signed 
it,  and  it  was  produced  and  offered  in  evidence  against  the  mother, 
together  with  her  original  deposition.  It  was  objected  that  as  the 
greater  part  of  the  statement  had  been  made  by  the  prisoner, 
when  under  examination  before  the  coroner  upon  oath,  it  could 
not  be  read  in  evidence  against  her.  Erskine,  J.,  received  the 
evidence,  but  reserved  the  point  for  the  consideration  of  the 
judges,  (j)  But  as  the  mother  was  acquitted,  the  judges  thought 
it  unnecessary  to  determine  the  question. 

So  on  an  indictment  for  murder,  Parke,  B.,  received  in  evidence 
a  deposition  made  by  the  prisoner  on  oath  as  a  witness  before  the 
<x>roner.  (A)  And  where  the  prisoner  was  indicted  for  administer- 
ing poison  with  intent  to  murder  her  husband,  the  coroner  stated 
that  he  had  held  an  inquest  on  his  body,  which  was  adjourned, 
and  that  the  prisoner  was  present  as  a  witness  on  the  second  oc- 
casion ;  no  charge  had  at  that  time  been  made  against  her ;  she 
made  a  statement  on  oath,  which  the  coroner  took  down  in  writing. 
Lord  Campbell,  C.  J.,  after  consulting  Parke,  B.,  admitted  the 
statement,  and  the  prisoner  was  convicted  and  executed.  (/) 

The  results  deducible  from  the  cases  seem  to  be  that  it  is  now 
clearly  settled  that  the  mere  fact  of  a  party  having  been  examined 
upon  oath  will  not  exclude  a  statement  made  by  him.  It  is  ob- 
vioras  that  such  a  statement  may  be  just  as  voluntary  as  if  it  were 
not  upon  oath,  as  where  a  party  tenders  himself  as  a  witness,  and 
requests  to  be  sworn,  of  his  own  mere  motion.  So  too  it  is  clearly 
settled  that  if  a  party  be  examined  upon  oath,  and  has  an  op- 
portunity of  objecting  to  answer  any  questions  which  he  thinks 
may  tend  to  criminate  himself,  but  he  answers  such  ques- 
tions without  objection,  his  answers  are  admissible  in  evidence 
against  him  in  a  criminal  proceeding.  (//)  In  such  a  case,  by  not 
objecting  when  he  is  entitled  so  to  do  he  is  taken  to  have  answered 
the  questions  voluntarily.  It  is  equally  clearly  settled  that  in  such 
a  case  it  is  not  necessary  that  the  witness  should  have  been  cau- 
tioned or  put  upon  his  guard  as  to  the  tendency  of  the  questions, 
in  order  to  render  his  answers  admissible.  Lastly,  if  the  witness 
objects  to  answer  any  question  as  tending  to  criminate  himself, 


O')  Reg.  v.  Sandys,  C.  &  M.  345. 

(A)  Reg.  v.  Howarth,  Greenw.  Coll. 
Stat.  137,  as  cited  Archb.  C.  P.  203. 

(/)  Reg.  v.  Sarah  Chesham,  Chelms- 
ford,  March  6,  1861.  MSS.  This  note 
was  submitted  by  the  Editor  to  Lord 
Wensleydale,  who  replied  that  he  had  no 
doubt  the  note  of  the  deck-don  was  correct; 
though  he  did  not  recollect  that  he  was 


consulted  by  Lord  Campbell,  yet  he  could 
not  doubt  that  he  was.  The  evidence  was 
not  sufficient  to  prove  that  the  husband 
died  of  poison,  and  therefore  the  prisoner 
was  indicted  for  administering  it,  as  Lord 
Campbell  informed  the  Editor. 

(//)  Reg.  v.  Garbett,  1  Den.  C.  C.  236, 
ante,  p.  413. 
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but  the  court  improperly  compels  him  to  answer  it,  the  answer  is 
not  admissible  against  him.  (m) 

It  has  been  determined  by  the  opinions  of  all  the  judges  that,  Discoveries  in 
although  confessions  improperly  obtained  are  not  admissible   yet  consequence 
that  any  facts,  which  have  been  brought  to  light  in  consequence  of  of  Confessions 

i  /•       •  i  «j--j  /    \       rrn     U      i  unduly  ob- 

sucn  confessions,  may  be  received  in  evidence,  (n)     Ihus  where  a  tained. 
prisoner  was  indicted  as  an  accessory  after  the  fact  for  having 
received  property,  knowing  it  to  be  stolen,  and  had,  under  promises 
of  favour,  made  a  confession,  and  in  consequence  of  it  the  pro- 
perty had  been  found  in  her  lodgings,  concealed  between  the  sack- 
ings of  her  bed ;  it  was  held  that  the  fact  of  finding  the  stolen 
property  in  her  custody  might  be  proved,  although  the  knowledge 
of  it  was  obtained  by  means  of  an  inadmissible  confession.  (0)    So 
where  a  prisoner  indicted  for  stealing  a  number  of  diamonds  and 
pearls  had  been  improperly  induced  to  make  a  confession,  from 
which  it  appeared  that  he  had  disposed  of  part  of  them  to  a  certain 
person ;  it  was  held  allowable  on  the  part  of  the  prosecution  to  • 
call  that  person  to  prove  that  he  had  received  the  property  from- 
the  prisoner,  (p)     As  far  as  these  cases  go,  there  can  be  no  diffi- 
culty as  to  the  propriety  of  the  decisions,  because  the  bare  fact  of 
the  property  being  found  in  the  possession  of  the  prisoner  in  the      r       , 
one  case,  and  of  his  dealing  with  it  as  his  own  in  the  other,  would, 
unconnected  with  any  confession,  have  been  clear  evidence  in  sup- 
port of  the  prosecution.     But  the  cases  have  gone  further  than 
this,  for  it  has  been  held  that,  on  a  prosecution  for  receiving  stolen 
goods,  where  a  confession  had  been  improperly  drawn  from  a  pri- 
soner, in  the  course  of  which  he  described  the  place  where  the 
goods  were  concealed,  evidence  might  be  given  that  he  did  so  de- 
scribe the  place,  and  that  the  goods  were  afterwards  found  there,  (q) 
In  this  case  it  is  clear  that  the  bare  fact  of  finding  the  goods  would 
be  no  evidence  against  the  prisoner,  unless  coupled  with  a  part  of 
the  improperly  obtained  confession.     And  some  have  accordingly 
doubted  whether  any  part  of  such  a  confession  can  properly  be 
used  for  such  a  purpose.     Thus  in  Harvey's  case,  Lord  Eld  on, 
C.  J.,  said,  that  where  the  knowledge  of  any  fact  was  obtained 
from  a  prisoner  under  such  a  promise  as  excluded  the  confession 
itself  from  being  given  in  evidence,  he  should  direct  an  acquittal, 
unless  the  fact  itself  proved  would  have  been  sufficient  to  warrant  a 
conviction  without  any  confession  leading  to  it ;  and  he  so  directed 

(wi)  Reg.   tr.    Garbett,    ante,    p.    413.  v.  Harris,  R.  &  M.  C.  C.  R.  338,  post,  p. 

It  may  be   remarked  that   by  the   Irish  451,  after  the  prisoners  had  been  before 

Act,  9  Geo.  4,  c.    54,  s.  2,  which  was  the  magistrate,  one  of  the  prisoners  went 

framed  on  the  7  Geo.  4,  c.  64,  s.  2,  as  to  with  one  of  the  prosecutors  to  afield,  and 

taking  the  examinations  of  witnesses  in  said  he  could  find  the  skin  buried,  and 

felony,  it  was  provided  that  '  no  such  exa-  showed  the  place,  which  was  dug  up  and 

mination  shall  subject  the  party  examined  the   skin  found.     So  in  Thurtell's  case, 

to  any  prosecution  or  penalty,  or  be  given  cited  in  Alison's  Cr.  L.  of  Scotland,  p.  584, 

in  evidence  against  such   party,  save  on  and  Joy,  84,  although  a  confession  ob- 

any   indictment   for    having    committed  tained  by  means  of  promises  or  hopes  of 

wilful  and  corrupt  perjury  in  such  ex-  impunity  held  out  was  not  used  in  evi- 

amtnation  ;'   which  seems  to  show  that,  dence  against  him,  yet  the  fact  that  the 

otherwise,    such   an  examination   might  goods  were  recovered,  or  the  corpse  found, 

have  been  given  in  evidence  in  any  case.  in  consequence  of  the  confession,  at  the 

(n)  \  Phill.  Ev.  411.  See  Reg.  v.  Lea-  place  mentioned   in   the  confession,  was 

tham,  8  Cox,  C.  C.  498.  held  receivable  in  evidence. 

(r>)  Rex  v.  Warickshall,  1  Leach,  263,  (p)  Lockhart's  case,  1  Leach,  386. 

0.  B.  1783.       S.  P.  Mosey's    case,   1  .    (?)  Grant's  case  and  Hodge's  case,  2 

Leach,  265  n,    O.  B.  1784.    So  in  Rex  East,  P.  C.  658. 
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the  jury  in  that  case,  (r)  But  the  more  established  rule,  accord- 
ing to  later  practice  and  later  authorities,  is,  that  so  much  of  the 
confession  as  relates  strictly  to  the  fact  discovered  by  it  may  be 
given  in  evidence  ;  for  the  reason  of  rejecting  extorted  confessions 
is  the  apprehension  that  the  prisoner  may  have  been  induced  to 
say  what  is  false ;  but  the  fact  discovered  shows  that  so  much  of 
the  confession  as  immediately  relates  to  it  is  true,  (s)  Thus  it  is 
proper,  and  it  is  now  the  common  practice,  to  leave  to  the  con- 
sideration of  the  jury,  where  a  confession  has  been  improperly 
obtained,  the  fact  of  the  witness  having  been  directed  by  the  pri- 
soner where  to  find  the  goods,  and  his  having  found  them  accord- 
ingly, but  not  the  acknowledgment  of  the  prisoner  having  stolen 
or  put  them  there,  which  is  to  be  collected*  or  not  from  all  the 
circumstances  of  the  case,  (t)  So  where  on  an  indictment  for 
burglary  it  appeared  that  the  prisoner  had  made  a  statement  to  a 
policeman,  under  some  particular  circumstances,  which  induced  the 
counsel  for  the  prosecution,  with  the  approbation  of  the  court,  to 
decline  offering  it  in  evidence ;  but  in  consequence  of  the  statement 
containing  some  allusion  to  a  lantern,  which  wns  afterwards  found 
in  a  particular  place,  the  policeman  was  asked  whether,  in  conse- 
quence of  something  which  the  prisoner  had  said,  he  made  a  search 
for  the  lantern ;  Tindal,  C.  J.,  and  Parke,  B.,  were  both  of  opinion 
that  the  words  used  by  the  prisoner,  with  reference  to  the  thing 
found,  ought  to  be  given  in  evidence,  and  the  policeman  accord- 
ingly stated  that  the  prisoner  told  him  that  he  had  thrown  a 
lantern  into  a  pond  in  Pocock's  Fields.  The  other  parts  of  the 
statement  were  not  given  in  evidence.  (M) 

But  where  on  a  trial  for  concealing  the  birth  of  a  child  it 
appeared  that,  after  the  prisoner  had  been  cautioned  in  the  usual 
manner,  and  had  stated  that  she  had  nothing  to  say,  the  magis- 
trate, before  committing  her,  asked  her  where  she  had  put  the 
body  of  the  child ^  Erie,  J.,  refused  to  receive  the  statement  in 
evidence.  It  was  then  proposed  to  ask  whether,  in  consequence 
of  the  answer  she  had  given  to  the  magistrate,  the  witness  had 
made  a  search  in  a  particular  spot,  and  had  found  a  certain  thing. 
Erie,  J.,  '  No ;  not  in  consequence  of  what  .she  said.  You  may 
ask  him  what  search  was  made  and  what  things  were  found,  but, 
under  the  circumstances,  I  cannot  allow  the  proceeding  to  be  con- 
nected with  the  prisoner.'  (v) 

So  it  has  been  determined,  after  a  consideration  by  all  the  judges, 
that,  although  a  confession  improperly  obtained  cannot  be  received 
in  evidence,  yet  that  any  acts  done  afterwards  may  be  given  in 
evidence,  notwithstanding  they  were  done  in  consequence  of  such 
confession,  (w) 


(r)  2  East,  P.  C.  658.  See  also 
Mosey's  case,  1  Leach,  265,  in  note  to 
Warickshall's  case. 

(«)  Kex  v.  Butcher,  1  Leach,  265, 
note  (a)  to  Warickshall's  case,  2  East, 
P.  C.  c.  16,  s,  94,  p.  658. 

(0  2  East,  P.  C.  c.  16,  s.  94,  p.  658. 

(u)  Reg.  t»,  Gould,  9  C,  &  P.  364. 
Mr.  Phillipps,  vol.  l,p.  412,  after  stating 
this  case,  adds,  *  But  the  judge  in  such 
a  case  would  direct  the  jury,  and  so  it  is 
understood  did  direct  the  jury  in  that 


case,  that  his  statement  must  not  be 
taken  as  proof  that  he  concealed,  but 
merely  as  evidence  that  he  knew  of  or 
was  privy  to  the  concealment,  from 
which,  together  with  the  rest  of  the  evi- 
dence, they  would  consider  whether  it 
was  probable  that  he  concealed  it  him- 
self.' 

(y)  Reg.  v.  Berriman,  6  Cox,  C.  C. 
388. 

(w)  Warickshall's  case,  1  Leach,  265. 
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And  it  should  seem  that  what  the  prisoner  says  at  the  time 
such  acts  are  done  may  also  be  received  in  evidence.  The  pri- 
soner was  charged  with  stealing  a  guinea  and  two  promissory 
notes,  one  of  which  was  a  Bank  of  England  note  for  five  pounds, 
and  the  other  a  Reading  bank  note  for  the  like  sum.  The  prosecu- 
tor had  told  the  prisoner  that  he  had  better  confess.  Chambre,  J., 
held  that,  although  the  prosecutor  could  not  be  allowed  to  prove 
a  confession  made  after  this  admonition,  he  might  be  permitted  to 
give  evidence  that  the  prisoner  brought  to  him  a  guinea  and  a  five 
pound  Reading  bank  note,  which  he  gave  up  to  the  prosecutor  as 
the  guinea  and  one  of  the  notes  that  had  been  stolen  from  him.  The 
note  thus  produced  the  prosecutor  could  not  identify  otherwise 
than  by  its  corresponding  with  the  stolen  note  in  the  sum  for 
which  it  was  given,  and  in  being  a  note  of  the  same  bank.  Upon 
a  case  reserved,  the  majority  of  the  judges  (#)  agreed  with  Cham- 
bre,  J.,  in  thinking  the  conviction  right  and  the  evidence  admis- 
sible, (y) 

But  not  only  are  confessions  excluded  when  obtained  by  means 
of  improper  inducements,  but  also  the  acts  of  the  prisoner  done 
under  the  influence  of  such  inducements,  unless  confirmed  by  the 
finding  of  the  property  ;  for  the  same  influence  which  might  pro- 
duce a  groundless  confession  might  produce  groundless  conduct. 
A  prisoner  was  indicted  for  larceny,  and  had  been  induced  by  a 
promise  from  the  prosecutor  to  confess  his  guilt ;  and  after  that 
confession  he  carried  the  officer  to  a  particular  house  as  and  for 
the  house  where  he  had  disposed  of  the  property,  and  pointed  out 
the  person  to  whom  he  had  delivered  it ;  that  person,  however, 
denied  knowing  anything  about  it,  and  the  property  was  never 
found  ;  it  was  held  that  not  only  the  confession,  but  the  fact  of  the 
prisoner's  carrying  the  officer  to  the  house  as  above  mentioned, 
was  inadmissible  in  evidence.  The  confession  was  excluded  be- 
cause, being  made  under  the  influence  of  a  promise,  it  could  not  be 
relied  upon,  and  the  acts  of  the  prisoner,  under  the  same  influence, 
not  being  confirmed  by  the  finding  of  the  property,  were  open  to  the 
same  objection.  The  influence  which  might  produce  a  groundless 
confession  might  also  produce  groundless  conduct,  (z) 

The  statement  or  confession  of  one  prisoner,  made  in  the  absence 
of  another  prisoner  when  not  before  a  magistrate,  is  only  evidence 
against  himself,  and  not  against  another  prisoner :  ( a)  and  in 
general,  the  confession  of  one  prisoner  on  his  examination  before 
a  magistrate  is  only  evidence  against  the  party  who  made  the 


(ar)  Lord  Ellenborough,  C.  J.,  Mans- 
field, C.  J.,  Macdonald,  C.  B.,  Heath,  J., 
Grose,  J.,  Chambre,  J.,  and  Wood,  B. 
But  Lawrence  and  Le  Blanc,  Js.,  were  of 
opinion  that  the  production  of  the  money 
was  alone  admissible,  and  not  his  saying 
at  the  time  he  produced  one  of  the  notes 
*  that  it  was  one  of  the  notes  stolen  from 
the  prosecutor.'  And  see  Rex  v.  Jones, 
R&R.  152.  Ante,  p.  368. 

(y)  Rex  v.  Griffin,  R.  &  R.  151. 

(z)  Rex  v.  Jenkins,  R.  &  R.  492.  Mr. 
Phillipps,  Ev.  vol.  1,  p.  413,  says,  '  It  was 
held  that  the  evidence  of  what  passed 
between  the  prisoner  and  the  officer  ought 


not  to  have  been  received,  that  is,  it 
was  not  receivable  as  evidence  against  the 
third  person.'  This  is  clearly  an  error  ; 
there  was  only  one  prisoner  indicted,  and 
he  for  the  larceny,  and  the  only  question 
was,  whether  the  evidence  was  admissible 
against  him.  If  the  person  pointed  out 
had  been  indicted  as  the  receiver,  the  fact 
of  the  prisoner  pointing  him  out  as  the 
person,  in  his  presence,  and  his  denial, 
would  undoubtedly  have  been  admissible 
in  evidence  against  such  person.  See 
Reg.  v.  Cox,  1  F.  &  F.  90,  post,  p.  425. 
C.  S.  G. 

(a)  Hevey's  case,  1  Leach,  232. 
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although  made  confession,  and  cannot  be  made  use  of  against  any  others,  whom 
before  a  on  his  examination  he  confessed  to  be  engaged  with  him  in  corn- 

magistrate  m     mittinff  the  offence ;  (b)  and  even  if  such  confession  were  made 
the  hearing  01  o  ',11         •  c          J.T-  •  -j.  i  j 

an  accomplice,  before  a  magistrate  in  the  hearing  of  another  prisoner,  it  Avould 

who  did  not      not  be  evidence  against  such  prisoner ;  on  the  ground  that  there 
deny  it.  ^  a  regujarity  of  proceeding  adopted  before   a  magistrate,  which 

prevents  the  prisoner  from  interposing  when  and  how  he  pleases, 
as  he  would  in  a  common  conversation,  and  the  prisoner  is  brought 
to  answer  the  charge  and  evidence  given  against  him,  and  not  the 
statement  made  by  another  prisoner.     Thus  where  the  confession 
was  made  before  a  magistrate  in  the  presence  and  hearing  of  the 
accomplice,  who  did  not  deny  it,  Holroyd,  J.,  held  (c)  that  these 
circumstances  were  not  evidence  against  the  latter,  and  said  that 
it  had  been  so  ruled  by  several  of  the  judges  in  a  similar  case, 
which  had  been  tried  at  Chester,  (d)     So  where  a  confession  of 
the  principal,  made  before  a  magistrate  in  the  presence  of  the 
receiver,  in  which  she  stated  various  facts  implicating  the   re- 
ceiver, and  others  as  well  as  herself,  was  tendered  in  evidence ; 
Patteson,  J.,    refused  to  receive  in  evidence  anything  that  was 
said  by  her  respecting  the  receiver,  (e)    So  where  upon  an  indict- 
ment against  Swinnerton  for  stealing,  and  Bowyer  for  receiving, 
hay,  it  appeared  that  when  the  prisoners  were  before  the  magis- 
trate Swinnerton  made  a  statement  in  the  hearing  of   Bowyer, 
which  was  taken  down ;  Bowyer  then  made  the  following  state- 
ment :   ( I  must  beg  pardon  that  I  had  it ;  I  reckon  that  it  was 
not  right  that  I  took  it.     If  I  had  not  picked  it  up  some  one 
else  would.'     This  statement  was  given  in  evidence,  and  it  was 
proposed   also  to  put  in  the  statement  of  Swinnerton,  who  had 
pleaded   guilty.        Patteson,    J,,  '  When  before  a  magistrate   a 
prisoner  is  called  upon  to  answer  the  depositions  taken  on  oath, 
but  he  is  not  called  upon  to  make  any  answer  to  the  statement 
of  another  prisoner ;   I  think,  therefore,  that  the  examination  of 
Swinnerton  is  not  admissible.'  (f) 

Deposition  of        Upon  similar  grounds  also  the  deposition  of  a  witness  who  has 
a  witness  on  a  been  examined  against  a  person  before  a  magistrate  in  a  case  of 

summary  con-  summarv  conviction  is  inadmissible.     In  an  action  for  maliciously 

viction.  ...          J     .    n          ,,  .  ,          i  •    .•«•    .  i     J 

laying  an  information  against  the  plaintiff,  it  was  proposed   to 

prove  what  a  witness,  called  for  the  defendant,  had  said  in  the 
plaintiff's  presence  before  the  magistrate  on  the  hearing  of  the 
information,  on  the  ground  that  he  had  had  the  opportunity  of 
[865]  cross-examining  the  witness,  and  commenting  on  his  testimony  ; 
Parke,  J.,  said,  f  I  think  it  is  the  safer  course  to  refuse  it,  and  to 
hold  that  the  deposition  of  a  witness  taken  in  a  judicial  pro- 
ceeding is  not  evidence,  on  the  ground  that  the  party  against 

(6)  long's  case,  Kel.  18.  if  it  drew  any  answer  from  the  plaintiff, 

(c)  Rex  v.  Appleby,  3  Stark.  N.  P.  C.  that  made  it  evidence.      And  his  lord- 

33.     In  an  action  of  assault,  the  defen-  ship  said  he  remembered   Gibbs,  C.  J., 

dant  offered  evidence  of  what  was  said  making  the  same  distinction.     Child  v. 

by  the  magistrate  before  whom  the  matter  Grace,  2  C.  &  P.  193. 
had  been  investigated,  in  the  presence  of          (c?)  As  to  when  the  declarations  of  one 

both  plaintiff  and   defendant ;   but  Best,  conspirator  are  evidence  against  all  his 

C.  J.,  refused  to  admit  it  ;  and  he  ob-  comrades,  see  ante,  p.  161. 
served  that  what  was   said  by  the  defen-  (e)  Rex  v.  Turner,  R.  &  M.   C.  C.  B. 

dant  to  the  plaintiff  was  evidence,  but  347. 
not  what  was  said  by  a  third  person  ;  or          (/)  Reg.  v.  Swinnerton,  C.  &  M.  593. 
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whom  it  is  sought  to  be  read  was  present,  and  had  the  opportu- 
nity of  cross-examining.  It  clearly  would  not  be  admissible 
against  a  third  person,  who  merely  happened  to  be  present,  and 
who,  being  a  stranger  to  the  matter  under  consideration,  had  not 
the  right  of  interfering  :  and  I  think  the  same  rule  must  apply  here. 
It  is  true  that  the  plaintiff  might  have  cross-examined  or  com- 
mented on  the  testimony ;  but  still,  in  an  investigation  of  this 
nature,  there  is  a  regularity  of  proceeding  adopted  which  prevents 
the  party  from  interposing  when  and  how  he  pleases,  as  he  would 
in  a  common  conversation.  The  same  inferences,  therefore,  cannot 
be  drawn  from  his  silence  or  his  conduct  in  this  case,  which  gene- 
rally may  in  that  of  a  conversation  in  his  presence ;  and  as  it  is  only 
for  the  sake  of  these  inferences  that  the  conversation  can  be  ad- 
mitted, I  think  it  better  to  refuse  the  evidence  now  offered.'  (<?) 

But  where  to  an  action  for  false  imprisonment  the  defendant  Deposition  of 
pleaded  that  the  plaintiff  had  been  guilty  of  embezzlement,  and  Wltness  on  a 
it  appeared  that  the  depositions  of  the  plaintiff  and  his  witnesses  felony! C 
had  been  taken  on  that  charge  in  the  presence  of  the  plaintiff  be- 
fore a  magistrate,  and  that  the  plaintiff  had  then  said,  '  I  submit 
that   there  is  no  case  against  me ; '  Lord  Denman,  C.  J,,  held 
that  the  depositions  must  be  read  and  the  plaintiff's  answer  to 
them ;    but  that  the  depositions  were  not  any  evidence  of  that 
which  was  stated  in  them,  except  in  so  much  as  the  plaintiff  had 
admitted  them  to  be  true  by  anything  that  he  had  said.  (A) 

But  if  a  prisoner  in  his  examination  before  a  magistrate  makes   Secus,  if  re- 
an  express  reference  to  the  examination  of  another  prisoner,  taken  ferred  to  by 
in  his  presence  before  the  magistrate,  the  examination  of  such  the  Prisonen 
prisoner  may  be  given  in  evidence  against  the  prisoner  so  referring 
to  it.  (i)     If  a  prisoner,  when  before  a  magistrate  on  a  charge  of 
an  assault,  makes  a  statement  in  answer  to  what  the  person 
charging  him  with  the  assault  stated,  the  statement  made  by  such 
party  and  the  answer  of  the  prisoner  to  it  are  admissible.     Upon 
an  indictment  for  murder,  it  appeared  that  the  deceased  made  a 

(<?)  Helen  v.  Andrews,  M.  &  M.  336.  statement.    In  such  a  case  it  should  seem 

See  Finden  v.  Westlake,  ibid.  461,  per  that  it  would  depend  on  the  manner  in 

Tindal,  C.  JM  and  see  Child  v.  Grace,  2  which   the   reference    was    made  to  the 

C.  &  P.  193,  ante,  p.  4'22,  note  (c).  other  prisoner's  examination  whether  the 

(A)  Jones  v.  Morrell,  1  C.  &  K.  266 ;  facts   stated   in   such  examination   were 

and  in  Simpson  v.  Robinson,   12  Q.  B.  admitted  or  not.     It  might  be  that  the 

511,  Lord  Denman,  C.  J.,   speaking  of  prisoner's  examination    stated    that    the 

Melen  v.  Andrews,  supra,  paid,  '  We  do  other  prisoner's    statement   was    correct, 

not  understand  that  case  as  deciding  that  and  if  so  that  would  be  an  admission  of 

under  no  circumstances  can  such  evidence  the  facts  stated  in  it  ;  or  the   reference 

be  admitted  ;  though  the  learned  judge  might  be  such  as  merely  to  require  the 

thought  it  in  that  case  safer  and  better  to  reading    of    the    other    examination   as 

exclude   it,   and   the   plaintiffs   counsel  explanatory  of  the  prisoner's   statement, 

acquiesced  ;  for  cases  might  certainly  be  without  admitting  any  fact  stated  in  it. 

conceived  in  which  a  party,  by  not  deny-  In  2   Stark.  Ev.  40,  it  is  said,  '  In  some 

ing  a  charge   so  made,   might   possibly  instances  the  confession  of  one  taken  in 

afford  strong  proof  that  the  imputation  the    presence    and   hearing  of   another 

was  just.'  prisoner  may  be  very  material  to  explain 

(i)    Several   instances   have    occurred  the  expressions  and  conduct  of  the  latter 

where  this  has  been  done,  and  the  case  is  upon  that  occasion  ;  for  any  declarations 

similar  to  Rex  v.  John,  7  C.  &  P.  324,  of  his,  by  which  he  assented  to  what  was 

and  Dennis's  case,  2  Lew.  261,  where  the  confessed  by  another   to  his  own  preju- 

prisoners'   examinations   referred  to   the  dice,  would  be  admissible  against  him. 

depositions  of   particular  witnesses,  and  The  confession  of  the  other  may  also,  it 

such  depositions  were  held  to  be  admis-  seems,  be  evidence   for  the   purpose   of 

sible    in    explanation  of   the   prisoner's  explaining  such  declarations.'    C.  S.  G. 
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Confession  in 
the  hearing  of 
a  prisoner  not 
before  a  ma- 
gistrate. 


Statement 
made  in  the 
presence  of  a 
prisoner  by 
his  wife. 


complaint  to  a  magistrate  of  the  prisoner  having  struck  him  a 
blow  (which  ultimately  occasioned  his  death),  and  the  prisoner 
was  in  consequence  brought  before  two  magistrates  for  the  assault, 
and  convicted  and  fined.     On  the  examination  of  the  charge  of 
assault  the  deceased  made  a  statement,  and  the  prisoner  made  a 
statement  in  answer  to  it.  ( j)    Tindal,  C.  J.,  held  that  evidence  of 
what  was  said  by  the  deceased  on  the  examination,  and  also  what 
the  prisoner  said  in  answer,  was  admissible ;  but  added,  '  I  shall 
not  hold  that  what  the  deceased  said  is  evidence  as  proving  the 
fiacts  he  stated,  as  it  would  be  if  it  were  a  deposition  taken  under 
the  7  Geo.  4,  c.  64,  but  only  evidence  as  producing  an  answer 
from  the  prisoner,  like  any  other  conversation;   and  I  do  not 
think  it  is  the  less  evidence  because  it  is  on  oath.  I  shall  therefore 
admit  it  as  a  conversation. '(A) 

And  so  if  one  prisoner  were  to  make  a  confession  in  the  pre- 
sence of  another  prisoner,  when  not  before  a  magistrate,  such 
confession  would  be  admissible  against  the  prisoner  in  whose 
presence  it  was  made,  although  he  made  no  observation  with 
reference  to  it ;  for  a  confession  may  be  collected  or  inferred  from 
the  conduct  and  demeanour  of  a  prisoner  on  hearing  a  statement 
affecting  himself.  (Z)  But  as  such  statements  frequently  contain 
much  hearsay  and  other  objectionable  evidence,  and  as  the  de- 
meanour of  a  person  upon  hearing  a  criminal  charge  against 
himself  is  liable  to  great  misconstruction,  evidence  of  this  de- 
scription ought  to  be  regarded  with  much  caution.  (TW) 

Not  only  what  is  said  by  a  prisoner,  but  what  is  said  to  him,  or 
in  his  presence,  except  when  before  a  magistrate,  is  admissible  in 
evidence,  and  it  makes  no  difference  that  what  was  said  was  said 
by  a  person  who  cannot  be  called  as  a  witness.  On  an  indict- 
ment for  murder,  some  observations  made  to  the  prisoner  by  his 
wife,  to  which  he  made  an  evasive  reply,  were  about  to  be  stated, 
when  it  was  objected  that  the  statement  ought  not  to  be  made,  as 
the  wife,  if  she  could  by  law  be  examined,  would  give  a  direct  con- 
tradiction to  them ;  but  Gaselee,  J.,  and  Parke,  J.,  were  both  of 
opinion  that  the  statement  might  be  made  to  the  jury ;  and  that 
the  circumstance  of  the  observations  being  stated  to  have  been 
made  by  the  wife,  who  could  not  be  called  as  a  witness,  did  not 
vary  the  general  rule,  that  whatever  was  said  to  a  prisoner  on  the 
subject-matter  of  -the  charge,  to  which  he  made  no  direct  answer, 
was  receivable  as  an  implied  admission  on  his  part,  (n)  So  where 
the  wife  of  the  prisoner,  who  was  indicted  for  the  murder  of  his 


(_/)  This  statement  was  not  in  writing, 
and  objected  to  on  that  ground  ;  but 
Tindal,  C.  J.,  held  that,  '  this  being  a 
summary  conviction,  is  not  a  case  in 
which  magistrates  are  required  to  take 
down  the  evidence  in  writing.'  And  see 
Robinson  v.  Vaughton,  8  C.  &  P.  252, 
S.P. 

(A)  Rex  v.  Edmunds,  6  a  &  P.  164, 
This  decision  has  been  doubted,  1  Phill. 
Ev.  400,  and  Joy,  79,  80,  but  as  it  should 
seem  without  any  sufficient  reason.  The 
decision  is  precisely  in  conformity  with 
the  distinction  taken  by  Best,  C.  J.,  in 
Child  v.  Grace,  2  C.  &  P.  193,  ante,  note 


(c),  p.  422,  and  it  is  conceived  that  the 
evidence  was  admissible  on  the  ground 
that  at  common  law  evidence  of  a  deceased 
witness  given  upon  oath  in  a  judicial 
proceeding  between  the  same  parties  is 
admissible  in  a  subsequent  proceeding, 
the  party  against  whom  the  evidence  is 
offered  having  had  an  opportunity  to 
cross-examine  in  the  former  proceeding. 
See  Rex  v.  Carpenter,  2  Show.  47,  and 
the  cases  cited,  ante,  p.  249.  C.  S.  G. 

(1)  1  Phill.  Ev.  400. 

(m)  Ibid. 

(n)  Rex  v.  Smithies,  5  C.  &  P.  332. 
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wife's  mother,  came  into  the  room  where  he  was  in  custody,  and 
said  to  him,  '  Oh,  Bartlett !  how  could  you  do  it  ?  '  He  looked 
steadfastly  at  her,  and  said,  (  Ah,  what !  you  accuse  me  of  the 
murder  too  ? '  She  said,  ( I  do,  Bartlett ;  you  are  the  man  that 
shot  my  mother.'  The  prisoner  did  not  make  any  reply.  She 
then  turned  to  the  witness  and  said,  (  This  was  done  for  money.' 
It  was  objected,  that  as  the  wife  could  not  be  examined  on  oath, 
what  she  had  then  said  could  not  be  used  as  evidence  against  him ; 
but  the  evidence  was  held  clearly  admissible.  (0) 

So  the  confession  of  the  thief  made  to  a  constable  in  the  pre- 
sence of  the  receiver  is  evidence  against  the  latter  that  the 
property  was  stolen  by  the  thief,  (p) 

A  prisoner  indicted  for  arson  had  given  certain  false  ac- 
counts, as  that  he  had  seen  the  fire  from  his  bed-room  window, 
and  had  got  up  to  see  it ;  and  it  was  proposed  to  prove  that  the 
prisoner  had  said  to  his  mother,  '  You  know  I  was  at  home ; '  on 
which  she  said,  (  What's  the  use  of  denying  it  ? '  but  it  was  ob- 
jected that  it  would  have  the  eifect,  in  an  indirect  way,  of  giving 
evidence  that  the  prisoner  was  not  at  home  on  the  night  in 
question;  which  ought  to  be  proved  by  calling  the  mother. 
Martin,  B.,  thought  the  evidence  not  admissible ;  for  what  was  said 
in  the  presence  of  the  prisoner  was  only  admissible  against  him 
when  admitted,  whereas  here  it  was  denied  by  him.  (q) 

On  an  indictment  for  rape  it  has  been  held  that  what  had  been 
said  by  a  relative  of  the  prosecutrix  to  a  relative  of  the  prisoner 
in  the  presence  of  the  prosecutrix  about  making  it  up  is  admis- 
sible in  favour  of  the  prisoner,  (r) 

A  statement  made  in  the  hearing  of  a  person,  though  not  in 
his  actual  presence,  may  be  evidence  against  him.  Thus  it  has 
been  held  that,  where  the  plaintiff  was  in  the  kitchen  of  the 
defendant's  house,  and  the  defendant's  wife  stood  at  the  head  of 
the  kitchen  stairs,  what  she  there  said  in  a  tone  of  voice  loud 
enough  for  the  plaintiff  to  hear  was  admissible  against  the 
plaintiff,  (s) 

On  an  information  for  a  libel,  a  book  containing  imputations 
identical  with  those  in  the  libel,  which  had  been  published  some 
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Previous 
publications 


(o)  Rex  v.  Bartlett,  7  C.  &  P.  832. 
See  Hex  v.  Simons,  6  C.  &  P.  540,  where 
Alderson,  B.,  held  that  what  a  person  is 
overheard  saying  to  his  wife,  or  even 
saying  to  himself,  is  evidence  against 
him. 

(p)  Reg.  v.  Cox,  1  F.  &  F.  90.  Crow- 
der,  J. 

(g)  Reg.  v.  Welsh,  3  F.  &  F.  275.  The 
very  ground  of  the  objection  shows  that 
the  evidence  ought  to  have  been  admitted. 
Instead  of  being  a  statement  made  by  the 
mother  and  denied  by  the  prisoner,  it 
was  an  assertion  by  the  prisoner  denied 
by  the  mother,  which  is  a  totally  different 
thing,  especially  as  no  reply  was  made  to 
what  the  mother  said.  It  has  been  the 
constant  practice  to  prove  statements 
made  by  prisoners  in  the  presence  of 
persons  who  have  denied  them. 

(r)  Reg.  v.  Arnall,  8  Cox,  C.  C.  439. 
Martin,  B.,  said,  '  In  a  civil  case,  what  is 


said  in  the  presence  of  either  of  the 
parties  is  admissible  against  him ;  because 
it  is  open  to  the  party  so  present  to 
express  assent  or  objection  to  what  is 
said,  and  that  would  be  admissible  against 
him.  In  criminal  cases  the  prosecutor, 
although  not  in  strict  law  a  party  to  the 
case,  is  so  in  fact,  and  I  think  that  the 
rule  applicable  to  conversation  in  the 
presence  of  a  party  in  a  civil  case  might 
be  fairly  extended  to  a  conversation  in  the 
presence  of  the  prosecutor  in  a  criminal 
case.'  Such  a  statement  as  to  making  up 
the  matter  would  tend  to  affect  the  credit 
of  the  prosecutrix  in  a  case  of  rape;  and 
its  admissibility  may  be  more  satisfactorily 
rested  upon  that  ground,  but  she  ought 
to  have  been  cross-examined  as  to  it  in 
the  first  instance. 

(s)  Neile  v.  Jakle,  2   C.  &  K.  709. 
Maule,  J. 
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of  the  same 
libel. 


Any  statement 
of  a  prisoner 
is  admissible, 
though  it 
relate  to  an 
offence  dif- 
ferent from 
that  with 
which  he  is 
charged. 


Examinations 
not  in  the 
words  of  the 
prisoners  are 
inadmissible. 
[867] 


time  previously  to  the  application  for  the  information,  is  not 
admissible  for  the  purpose  of  showing  that  the  prosecutor  had 
tacitly  acquiesced  in  the  truth  of  the  identical  charges  contained 
in  the  libel,  (t) 

Where  on  a  trial  for  murder  a  statement  by  a  prisoner  to  a 
policeman  on  a  charge  of  robbing  the  deceased  with  violence  was 
tendered ;  it  was  objected  that  it  was  on  another  charge,  before 
the  charge  of  murder.  Pollock,  C.  B.,  '  That  makes  no  difference; 
whatever  a  man  says  is  evidence  against  him — in  criminal  cases  as 
well  as  civil — at  any  time  and  on  any  matter.  A  policeman 
apprehends  a  man  on  a  charge  of  highway  robbery  on  a  particular 
night,  and  he  says,  I  cannot  be  guilty  of  that  robbery,  for  on  the 
same  night  and  the  same  hour  I  was  at  a  different  place ;  and  the 
policeman  may,  on  that  admission,  apprehend  him  on  a  charge  of 
murder  at  the  time  and  place  so  mentioned,  and  may  offer  that 
admission  in  evidence  against  him  at  the  trial.'  (u) 

The  written  confession  of  a  prisoner  is  not  admissible  in  evi- 
dence, unless  it  be  in  the  language  used  by  the  prisoner.  A 
prisoner  made  a  confession  to  an  officer,  who  left  the  prisoner,  and 
afterwards  wrote  down  from  recollection  what  the  prisoner  said  to 
him.  What  the  officer  wrote  was  read  over  to  the  prisoner  before 
the  committing  magistrate,  and  he  said  that  what  had  been  read 
over  to  him  was  the  truth,  and  signed  the  paper.  Best,  J.,  '  We 
have  not  the  confession  of  the  prisoner;  we  have  only  the  officer's 
recollection  of  it,  put  into  writing  when  the  prisoner  was  not 
present,  and  in  the  language  of  the  officer,  and  not  in  the  words 
used  by  the  prisoner.  If  a  confession  be  not  taken  in  writing,  we 
must  be  content  with  the  recollection  of  the  witness  who  proves 
it,  because  we  cannot  have  any  more  certain  account  of  it.  I  will 
receive  nothing  as  a  confession  in  writing  that  was  not  taken 
down  from  the  mouth  of  the  prisoner  in  his  own  words,  nothing 
that  he  says  that  has  any  relation  to  the  subject  being  omitted, 
nor  anything  added,  except  explanations  of  provincial  expressions 
or  terms  of  art.  The  reading  this  paper  to  the  prisoner,  and  his 
acknowledgment  that  it  was  correct,  does  not  remove  the  objec- 
tion. By  the  change  of  language  a  very  different  complexion 
might  be  given  to  the  story  from  what  it  had  when  it  came  from 
the  mouth  of  the  prisoner,  and  which  he  might  not  discover  when 
it  was  read  over  to  him.  The  lower  orders  of  men  have  but  few 
words  to  convey  their  meaning,  and  they  know  as  little  of  expres- 
sions that  they  are  not  in  the  habit  of  using  as  if  they  belonged 
to  another  language.  I  will  not  receive  this  paper  in  evidence,  (v) 
In  the  same  case  it  is  said  that  Dallas,  C.  J.,  had  refused  to 
receive,  at  a  former  assizes,  a  confession,  because  it  was  not  in  the 
prisoner's  own  words.  So  where  it  was  proved  that  the  examina- 
tion of  the  prisoner  before  the  magistrate  was  read  over  to  her, 
and  that  she  signed  it,  but  there  was  no  evidence  that  it  was 
taken  down  from  what  she  said  or  in  the  words  she  used,  and  in 
fact  it  was  in  language  clearly  not  such  as  she  was  likely  to  have 
used ;  Littledale,  J.,  refused  to  permit  it  to  be  read,  (w)  And 

(/)  Reg.  v.  Newman,  1  E.  &  B.  268.  (v)  Rex  v.  Sexton,  1  Burn's  J.,  Doyl. 

(M)  Reg.  v.  Lee,  4  F.  &  F.  63.     See  &  Wms.  p.  1086. 

Fisher  v.   Ronalds,  12   C.    B.  762,   per          (M>)   Rex  v.    Mallet,    Gloucester  Spr. 

Maule,  J.  Ass.  1830,  MSS.  C.  S.  G. 
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where  a  witness  having,  in  her  examination  before  the  coroner,  Roche's  case, 
stated  that  she  had  slept  with  the  prisoner,  that  he  had  given  her 
two  black  eyes,  that  they  had  seen  a  placard,  &c.,  the  statement 
of  the  prisoner  before  the  coroner  was  tendered  in  evidence,  and 
was  as  follows  : — *  Prisoner  admits  sleeping  with  the  witness, 
blackening  her  eyes,  seeing  the  placard,'  &c..:  and  it  was  objected 
that  the  examination  was  taken  in  the  third  person,  which  was 
not  complying  with  the  statute,  and  did  not  purport  to  be  the 
language  of  the  prisoner  at  all,  but  merely  the  coroner's  expres- 
sion of  what  he  considered  the  prisoner  to  mean.  The  jury  were 
to  judge  of  the  effect  of  the  statement,  and  they  could  not  do  that 
without  having  before  them  the  very  words  in  which  it  had  been 
made.  Lord  Denman,  C.  J.,  thought  the  objection  of  considerable 
importance.  As  to  the  mode  of  taking  the  examination  of  the  pri-  • 
soner,  that  was  a  very  improper  way  in  which  to  do  it.  His 
lordship  did  not,  however,  see  how  he  could  exclude  the 
evidence,  but  he  should  reserve  the  point  in  case  it  were  ne- 
cessary, (x) 

Where  the  confession   of  a   prisoner   mentions  the  name    of  All  names  in 
another  prisoner  tried  at  the  same  time,  it  seems,  according  to  the  tlie  confession 
later  cases,  that  the  whole  of  the  confession,  whether  by  parol  or  "J^  e  men 
in  writing,  must  be  given  in  evidence.     The  judge  will,  however, 
in  such  cases,  direct  the  jury  that  the  confession  is  only  to  be      [sea] 
taken  as  evidence  against  the   prisoner  who  made  it.     On  the 
Oxford  Circuit  it  was  the  constant  practice  a  few  years  ago  to 
omit  the  name  of  any  prisoner  that  was  mentioned  in  the  confes- 
sion of  another  prisoner,  (z/)     But  it  has  been  held  in  many  cases 
on  that  circuit  (z)  and  elsewhere,  (a)  that  the  proper  course  is  to 
state  or  read  all  the  names  mentioned  by  the  prisoner  in  his 
confession.     A  very  learned  judge  has,  however,  expressed  on 
several  occasions  a  strong  opinion  that  such  a  course  is  unfair. 


(#)  Reg.    v.    Roche,    C.    &    M.    341.  self  to  be  accessory  to  the  principal,  how 

Verdict,  Not  guilty.  is  it  to  be  known  that  he  is  accessory  to 

(y~)  See  Rex  v  Fletcher,  4  C.  &  P.  250.  such  principal,  if  the  name  of  the  prin- 

Rex  v.  Limer,  Stafford  Sum.  Ass.   1839,  cipal  is  not  to  be  read  ?     I  have  con- 

Bosanquet,  J      MSS.  C.  S.  G.  sidered  this  case  very  much  indeed,  and  I 

(z)  Rex  v.  Hearne,  4  C.  &  P.    215.  am  most  clearly  of  opinion  that  it  is  to 

Littledale,  J.     Rex  v.  Clewes,  ibid.  221.  be  read  as  the  prisoner  made  it,  because 

Rex  v.  Daniel  and  Garland,  Monmouth  otherwise  the  evidence  is  not  read  as  it 

Spr.  Ass.  1831,  MSS.  C.  S.  G.     Bosan-  was  given  by  the  prisoner.     I  have  no 

quet,  J.,  saying,  '  The  ground  I  go  upon  doubt  upon   it,  and    will   not    therefore 

is,  that  I  do  not  think  I  am  authorized  to  reserve  the  point.'     Rex  u.  Walkley,  6 

direct  the  officer  to  read  one  word  instead  C.  &  P.  175,  Gurney,  B. 
of  another.     I  cannot  tell  the  officer  to  (a)  Rex  v.  Fletcher,  4  C.  &  P.  250. 

read   what  is   not  written.'      In  Rex  v.  Littledale,  J.,  at  York,  S.  C.  1  Lew.  107, 

Giles   and   Belts,    Worcester   Spr.   Ass.  Hall's  case,  1  Lew.  110,  Alderson,  B.,  at 

1830,  MSS.  C.  S.  G.,  where  there  was  a  Appleby,  Foster's  case,  1  Lew.  110,  Lord 

parol  confession,  Littledale,  J.,  said, 'he  Denman,    C.  J.,    at    Carlisle.      Rex.y. 

was  satisfied  the  proper  way  was  to  state  Fletcher,  supra,  was  the  case  of  a  letter 

the  names  uttered  by  the  prisoner  ;  as  written  by  one  prisoner,  and  implicating 

to  state  "  another  person  "  instead  of  the  another. 

name  used  was  not  to  state  the  truth,  (6)  Parke,  B.,  in  Maudsley's  case,  1 
which  a  witness  was  sworn  to  do.'  In  Lew.  110,  and  Barstow's  case,  ibid.  It 
Rex  v.  Harding,  Bailey,  and  Shumer,  would  be  extremely  beneficial  to  prisoners 
Gloucester  Spr.  Ass.  1830,  MSS.  C.  S.  G.,  in  such  cases  to  be  tried  separately,  and 
where  there  was  a  written  confession,  such  a  course  is  nothing  more  than  expe- 
Littledale,  J.,  said,  '  Suppose  two  men  dient  in  cases  of  difficulty,  as  it  is  almost 
are  indicted,  one  as  principal,  and  the  beyond  the  power  of  a  jury  properly  to 
other  as  accessory,  and  the  principal  is  discriminate  between  the  evidence  affect- 
named  in  the  indictment,  and  the  acces-  ing  different  prisoners.  C.  S.  G. 
sory  makes  a  confession  admitting  him- 
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If,  on  the  part  of  the  prosecution,  a  confession  or  admission  of  the 
defendant,  made  in  the  course  of  a  conversation  with  a  witness,  be 
brought  forward,  the  defendant  has  a  right  to  lay  before  the  court 
the  whole  of  what  was  said  in  the  same  conversation ;  not  only  so 
much  as  may  explain  or  qualify  the  matter  introduced  by  the  pre- 
vious examination,  but  even  matter,  not  properly  connected  with 
the  part  introduced  upon  the  previous  examination,  provided  only 
that  it  relates  to  the  subject-matter  of  the  suit ;  because  it  would 
not  be  just  to  take  part  of  a  conversation  as  evidence  against  a 
party  without  giving  to  the  party  at  the  same  time  the  benefit  of 
the  entire  residue  of  what  he  said  on  the  same  occasion,  (c)  But 
it  seems  that  proof  of  a  detached  statement  made  by  a  party 
does  not  authorize  proof  by  that  party  of  all  that  he  said  at  that 
time,  but  only  of  so  much  as  can  be  in  some  way  connected  with 
the  statement  proved,  (d)  It  seems  at  one  time  to  have  been 
considered  that,  if  a  prosecutor  uses  the  declaration  of  a  prisoner, 
he  must  take  the  whole  of  it  together,  and  cannot  select  one  part 
and  leave  another ;  and  if  there  be  no  other  evidence  in  the  case, 
or  no  other  evidence  incompatible  with  it,  the  declaration  so  ad- 
duced must  be  taken  as  true,  (e)  But  the  correctness  of  this 
position  was  doubted,  ( /  )  and  it  is  now  settled  that  the  whole  of 
the  prisoner's  statement  must  be  taken  into  consideration  by  the 
jury,  who  are  not  bound  to  take  what  he  has  said  in  his  favour  to 
be  true,  because  it  is  given  in  evidence  by  the  prosecutor,  but  are 
to  weigh  it,  with  all  the  circumstances  of  the  case,  and  determine 
whether  they  believe  it  or  not.  (g)  The  jury  may,  therefore, 
believe  one  part  of  the  prisoner's  statement  and  disbelieve  an- 
other, (h)  They  may  believe  that  part  which  charges  the  prisoner, 
and  reject  that  which  is  in  his  favour,  if  they  see  sufficient  grounds 
for  so  doing,  (i)  In  determining  whether  the  statement  be  true 
or  not,  the  jury  should  consider  whether  it  be  probable  or  impro- 
bable in  itself,  and  whether  it  be  consistent  or  inconsistent  with 
the  other  circumstances  of  the  case,  (j  )  If  what  he  said  in  his 
own  favour  is  not  contradicted  by  evidence  offered  by  the  prose- 
cutor, nor  improbable  in  itself,  it  will  naturally  be  believed  by  the 
jury ;  but  they  are  not  bound  to  give  weight  to  it  on  that  account, 


(c)  By  Abbott,  C.  J.,  in  the  Queen's 
case,  2  B.  &  B.  297. 

(d)  Prince  t>.  Sarao,  7    A.   &  E.  627. 
In   this  case  a  witness  stated   that   the 
plaintiff,  on  the  trial  of  an  indictment, 
had  proved  that  he  had  been  remanded 
by  the  court  for  the  relief  of  insolvent 
debtors  ;  and  it  was  held  that  the  oppo- 
site counsel  could  not  ask  whether  the 
plaintiff  had  not  also,  on  the  same  trial, 
said  that  an  advance  was  a  gift  and  not  a 
loan ;  and  the  court  said  that  the  dictum 
of  Lord  Tenterden,   supra,   was  extra- 
judicial. 

(e)  By   Bosanquet,  Serjt.,  in    Rex  v. 
Jones,  2  C.  &  P.  630.     So  where  the  pri- 
soner was  indicted  for  a  larceny,  and  in 
addition  to  evidence  of  the  possession  of 
the  stolen  goods,  the  counsel  for  the  pro- 
secution put  in  the  prisoner's  statement 
made  before  the  magistrate,  in  which  the 
prisoner  asserted  that  he  had  bought  the 


goods ;  Garrow,  B.,  directed  an  acquittal, 
saying  that  if  a  prosecutor  used  a  pri- 
soner's statement  he  must  take  the  whole 
of  it  together.  Ibid. 

(/)  By  Park,  J.  A.  J.,  in  Bex  v.  Lloyd, 
Worcester  Sum.  Ass.  1830,MSS.C.  S.  G., 
and  1  Phill.  Ev.  399. 

(#)  Rex  v.  Clewes,  4  C.  &  P.  221, 
Littledale,  J.  Rex  v,  Steptoe,  4  C.  &  P. 
397.  Rex  v.  Higgins,  3  C.  &  P.  603, 
Parke,  J.  Rex  v.  Jones,  Monmouth  Sum. 
Ass.  1S30,  MSS.  C.  S.  G.,  Park,  J.  A.  J. 
Rex  v.  Locker,  Stafford  Spr.  Ass.  1831. 
Patteson,  J.  MSS.  C.  S.  G. 

(/<)  1  Phill.  Ev.  399. 

(i)  Greenl.  Ev.  253,  citing  Rex  v.  Step- 
toe,  supra.  Rex  v.  Clewes,  supra.  Rex 
v.  Higgins,  supra,  and  Respublica  v. 
M'Carty,  2  Dall.  86,  88. 

(,/)  Rex  v.  Steptoe,  supra.  Rex  v. 
Jones,  supra. 


CHAP.  iv.  §  I.]  Of  Confessions  and  Admissions.  429 

but  are  at  liberty  to  judge  of  it  like  other  evidence,  by  all  the 
circumstances  of  the  case.  (k}  But  if,  after  the  whole  of  the 
statement  of  the  prisoner  is  given  in  evidence,  the  prosecutor  is  in 
a  situation  to  contradict  any  part  of  it,  he  is  at  liberty  to  do  so, 
and  then  the  statement  of  the  prisoner,  and  the  whole  of  the 
other  evidence,  must  be  left  to  the  jury,  precisely  as  in  any 
other  case,  where  one  part  of  the  evidence  is  contradictory  to 
another.  (/) 

The  prisoner  was  indicted  for  stealing  a  piece  of  wood,  and  it  Where  a  per- 
appeared  that  on  the  piece  of  wood  being  found  by  a  police  con-  son>  m.whose 

Y  i_i     •      ,1  •  r     i.  L  £  A.     V*  i          \~      possession 

stable  in  the  pnsoner  s  shop,  about  live  clays  alter  it  was  lost,  he  stolen  pro- 
stated  that  he  bought  it  from  a  person  named  Nash  who  lived  about  perty  is  found, 

two  miles  off.     Nash  was  not  produced  as  a  witness  for  the  pro-  S1?6*  a  rea~ 
-,  ,  ,  j.j  u  .,  A1,  1T)       sonable  ac- 

secution,  and  the  prisoner  did  not  call  any  witness.     Alderson,  J3.,  count  Of  how 

in  summing  up,  said,  '  In  cases  of  this  nature  you  should  take  it  he  came  by  it, 

as  a  general  principle  that  where  a  man,  in  whose   possession  naming  a 

,»  .      «  l       j  \.  *  i       known  person 

stolen  property  is  found,  gives  a  reasonable  account  of  how  he  from  whome 

came  by  it,  as  by  telling  the  name  of  the  person  from  whom  he  received  it, 
received  it,  and  who  is  known  to  be  a  real  person,  it  is  incumbent  Jhe  P™secu- 
on  the  prosecution  to  show  that  that  account  is  false  ;  but  if  the  negative  that 
account  given  by  the  prisoner  be  unreasonable  or  improbable  on  account. 
the  face  of  it,  the  onus  of  proving  its  truth  lies  on  him.     Sup- 
pose, for  instance,  a  person  were  to  charge  me  with  stealing  his 
watch,  and  I  were  to  say  I  bought  it  from  a  particular  tradesman, 
whom  I  name,  that  is  primd  facie  a  reasonable  account,  and  I 
ought  not  to  be  convicted  of  felony  unless  it  is  shown  that  that 
account  is  a  false  one.'  (m) 

The  prisoner  was  indicted  for  stealing  a  gun,  which  was  found  Where  the 
in  his  possession,  and  when  taken  into  custody  he  stated  to  a  Pnsoner  SIV?S 
policeman  that  he  had  bought  the  gun  on  the  road  from  a  tally-  tory  accounts 
man  for  ten  shillings  and  a  gallon  of  beer  ;  but  when  before  the  of  how  he 
magistrate  he  stated  that  Heath,  Randall,  and  himself  had  found  became  P08- 

° 


the  gun  hidden  in  a  hayrick,  and  that  he  had  given  them  a  shil-  pg      i  irnot 
ling  each  and  a  pot  of  beer,  and  had  taken  possession  of  the  gun.  incumbent  on 
It  was  urged  that  Heath  and  Kandall  ought  to  be  called  for  the  ^^radto* 
prosecution,  and  Reg.  v.  Crowhurst  and  Reg.  v.  Smith  (n)  were  either  of  them. 
cited  ;  but  Platt,  B.,  held  that  this  case  was  very  different  from 
those  cited.     Here  the  prisoner  had  given  two  totally  different 
accounts  of  the  way  in  which  he  came  possessed  of  the  gun  ;  and 
it  certainly  could  not  be  incumbent  on  the  prosecutor  to  call 

(k)  Greenl.  Ev.  253.  2  B.  N.  C.  145. 

(T)  Rex  y.  Jones,  2  C.  &  P.  630.     So  (m)  Reg.  v.  Crowhurst,  1  C.  &  K.  370. 

in  a  civil  case,  if  a  person  says,  '  that  he  In  Reg.  v.  Smith,  2  C.  &  K.  207,  Lord 

did  owe  a  debt,  but  that  he  had  paid  it,'  Denman,  C.  J.,  said,  '  I  quite  agree  with 

such  an  admission  would  not  be  received  Reg.  v.  Crowhurst,  which  is  very  correctly 

as  evidence  to  prove  the  debt,  without  reported.      It  was  mentioned  to  me  by 

being  also  evidence  of  the  payment.    Per  Alderson,  B.,  when  it  occurred.'      And 

Hale,  C.  J.  Anonymous  case,  cited  12  Vin.  Lord  Denman   added  that   in  a  similar 

Abr.  tit.  Kv.  A.  23.      What  he  has  said  case  the  magistrate  should  send  for  and 

in  his  own  favour  may  perhaps  weigh  examine   the   person    mentioned,   as    he 

very  little  with  the  jury,  while  his  admis-  might  either   exonerate  the   prisoner  or 

sion  against  himself  maybe  conclusive;  prove  his  statement  to  be  false.     See  also 

however,  it  is  reasonable  that  if  any  part  Reg.  v.  Evans,  2  Cox,  C.  C.  270,  ante,  vol. 

of  his  statement  is  admitted  in  evidence,  2,  p.  340,  as  to  the  improbabilities  of  a 

the  whole  should  be  admitted.     1  Phill.  prisoner's  statement. 

Ev.  399.     See  also  Smith  v.  Blandy,  R.  (n)  Supra. 
&  M.  N.  P.  C.  257.       Rose  v.  Savory, 
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Unless  there 
be  good 
reason  to 
believe  the 
prisoner's 
statement  to 
be  true,  the 
prosecutor 
need  not  con- 
tradict it. 


Of  Evidence. 


[BOOK  vi. 


Where  a  pri- 
soner openly 
sold  stolen 
property,  and 
named  the 
persons 
from  whom  he 
received  it  as 
soon  as 
charged  with 
the  offence,  it 
was  held  that 
there  was  some 
evidence  for 
the  jury, 
though  those 
persons  were 
not  called. 


persons  whom  the  prisoner  had  referred  to  in  one  of  two  con- 
tradictory statements,  (o) 

Where  it  appeared  that  certain  cloth  had  been  cut  and  carried 
away  from  a  church,  and  a  knife,  which  was  proved  to  belong  to 
the  prisoner,  found  on  the  floor  of  the  church,  and  in  the  prisoner's 
house  several  remnants  of  cloth  were  found,  which  corresponded 
with  the  pieces  still  remaining  in  the  church,  and  the  prisoner 
being  charged  with  the  offence  said  he  knew  nothing  of  it,  and 
had  bought  the  cloth  of  one  Lake,  who  lived  a  mile  off;  it  was 
contended  on  the  authority  of  Reg.  v.  Crowhurst  (p)  that  the  pro- 
secutor was  bound  to  call  Lake  as  a  witness.  It  was  held,  how- 
ever, that  that  was  not  so  ;  because  the  discovery  of  the  prisoner's 
knife  in  the  church  went  to  show  that  he  himself  was  the  thief, 
and  therefore  that  the  account  he  had  so  given  was  either  not 
true,  or  not  likely  to  be  so.  The  prisoner,  therefore,  was  pro- 
perly left  to  reconcile  the  finding  of  his  knife  with  his  innocence, 
by  showing  from  Lake  that  he  had  come  honestly  by  the  cloth 
notwithstanding  that  fact ;  the  rule  on  this  matter  being  that  the 
prosecutor  was  not  bound  to  call  persons  named  by  the  prisoner, 
unless  his  account  was  evidently  true,  or  there  was  good  reason  to 
believe  it  to  be  true  till  it  was  contradicted.  Here  there  was  no 
such  reason,  as  the  facts  were  at  variance  with  the  story ;  but 
still  the  story  might  be  true,  and  it  was  for  the  prisoner  to  make 
out  its  truth  by  calling  the  man  from  whom  he  bought  the 
stolen  property,  (q) 

Upon  an  indictment  against  the  prisoner  for  stealing  and  re- 
ceiving two  waistcoats  and  two  pairs  of  trowsers,  it  appeared  that 
the  articles  were  stolen  on  the  2nd  of  November,  and  that  they 
were  sold  by  the  prisoner  for  twelve  shillings  in  a  public  house 
openly,  without  attempt  at  concealment,  on  the  4th  of  November, 
when  about  thirty  persons  were  in  the  room.  To  the  constable, 
who  charged  him  with  the  felony,  the  prisoner  said,  '  Cocking 
and  Derby  brought  them  to  my  house,  and  the  woman  who  keeps 
my  house  (Mrs.  Wilson)  will  say  so,  and  I,  being  on  the  spree, 
sold  them  and  spent  the  money.'  In  consequence  of  this  state- 
ment Cocking  and  Derby  were  apprehended,  and  the  former 
convicted  of  stealing  articles  taken  at  the  same  time  from  the 
prosecutor's  house ;  but  Derby  was  discharged  for  want  of  evi- 
dence. The  constable  went  to  Mrs.  Wilson,  and  made  inquiries 
as  to  the  prisoner's  statement,  but  no  evidence  of  what  transpired 
on  those  inquiries  was  received.  It  was  urged  that,  as  the  pri- 
soner had  stated  how  he  came  into  possession  of  the  articles,  and 
had  mentioned  the  names  of  real  persons  from  whom  he  had 
received  them,  it  was  incumbent  on  the  prosecution  to  negative 
his  statement  if  false,  by  calling  Cocking,  Derby,  and  Mrs.  Wil- 
son ;  but  the  sessions  overruled  the  objection,  and  the  prisoner 
was  convicted  of  stealing ;  and,  upon  a  case  reserved  upon  the 
question  whether,  under  the  circumstances  of  the  case,  which 


(o)  Reg.  v.  Dibley,  2  C.  &  K.  818. 
Platt,  B.,  added,  'I  think  it  might  be 
prudent  in  the  prosecutor  to  have  the  wit- 
nesses in  attendance,  though  he  does  not 
call  them,  to  avoid  the  effect  of  the  ob- 
servation by  the  prisoner's  counsel  that 


those  persons  could  have  substantiated  the 
prisoner's  defence,  but  that  he  was  too 
poor  to  procure  their  attendance.' 

(/>)  Supra. 

(9)  Reg.  v.  Harmer,  2  Cox,  C.  C.  487, 
Pollock,  C.  B. 
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rested  solely  on  a  recent  possession  of  the  stolen  goods,  it  lay  on 
the  prosecution  to  call  the  persons  to  whom  the  prisoner  referred, 
or  some  of  them,  to  account  for  his  possession,  it  was  held  that 
there  was  evidence  for  the  jury,  upon  which  the  prisoner  might 
be  convicted ;  but  Pollock,  C.  B.,  said,  '  I  should  be  sorry  that, 
upon  such  evidence,  any  prisoner  should  be  convicted  before 
me.'  (r) 

Upon  an  indictment  for  burglary,  it  appeared  that,  shortly  after 
the  robbery,  four  glass  jars  containing  sweetmeats,  which  had  been 
taken  from  the  prosecutor's,  were  found  in  the  prisoner's  house, 
not  being  in  any  way  concealed,  and  the  prisoner's  counsel  urged 
that  this  was  consistent  with  the  account  the  prisoner  had,  as  he 
was  instructed,  given  of  the  way  in  which  the  jars  had  come  into 
his  possession;  namely,  that  the  prisoner  had  found  them  in  a 
field.  But  no  one  was  called  to  prove  this  statement.  Alder- 
son,  B.,  told  the  jury  that,  if  it  had  appeared  that,  before  sus- 
picion attached  to  the  prisoner,  he  had  given  this  account  of  the 
possession  of  the  property  to  his  neighbours,  the  property  being 
there  at  the  time,  and  before  search  made,  he  had  not  the  slightest 
doubt  that,  valeat  quantum,  this  would  have  been  very  competent 
evidence  for  the  prisoner.  (s) 

Upon  an  indictment  for  burning  bibles,  it  was  proposed  to 
prove,  on  the  part  of  the  defendant,  that  he  had  preached  sermons 
relating  to  immoral  publications  previously  to  the  alleged  offence, 
and  it  was  urged  that  it  was  a  material  part  of  the  charge  that 
the  defendant  had  knowingly  caused  the  bibles  to  be  burnt,  and 
therefore  for  the  purpose  of  showing  his  intention  in  getting  books 
together,  his  directions  given  in  the  sermons  to  the  persons  who 
brought  in  the  books  were  admissible  ;  but  it  was  held  that  the 
evidence  could  not  be  given.  It  was  true  that  declarations  ac- 
companying acts  are  admissible  to  show  the  intention  at  the  time  ; 
and  the  question  of  intention  was  a  very  material  one  in  the  case ; 
but  it  was  to  be  inferred  from  legal  evidence  of  facts,  and  not 
from  declarations  of  the  defendant  on  former  occasions  uncon- 
nected with  the  subject-matter  of  the  trial,  (t) 

Where  a  confession  is  tendered  in  evidence,  the  proof  that  it 
was  made  voluntarily  lies  upon  the  prosecutor ;  and  if  it  be  left  in 
doubt  whether  the  confession  were  made  in  consequence  of  an 
inducement,  it  will  be  rejected.  Where  a  prisoner  charged  with 
larceny  was  told  that  it  would  be  best  for  him  if  he  would  tell 
how  it  was  transacted,  and  it  was  contended  that  it  did  not  appear 
that  a  statement  was  made  in  consequence  of  this  inducement, 
and  if  the  evidence  left  that  fact  doubtful,  the  onus  did  not  lie 
on  the  prosecution  to  prove  the  negative ;  Parke,  B.,  said,  '  Yes, 
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A  statement 
by  a  prisoner 
as  to  stolen 
property  in 
his  possession 
before  any 
suspicion 
against  him, 
is  said  to  be 
admissible  for 
him. 


Declarations 
unconnected 
with  the  acts 
charged  as  an 
offence  are 
inadmissible 
in  favour  of 
a  prisoner. 


It  lies  on  the 
prosecution 
to  prove  that 
a  statement 
by  a  prisoner 
was  voluntary. 


(r)  Reg.  v.  Wilson,  D.  &  B.  157.  The 
chairman  told  the  jury  that  the  constable 
having  made  inquiries  which  satisfied  him 
(but  the  case  does  not  state  this),  it  was 
not  necessary  for  the  prosecution  to  call 
the  persons  to  whom  the  prisoner  ref  rred. 
On  the  contrary,  however,  it  would  rather 
seem  that  the  fact  that  the  constable  did 
not  think  the  persons  named  should  be 
called  for  the  prosecution,  affords  an  in- 
ference that  they  would  have  supported 


the  prisoner's  statement. 

(*)  Reg.  v.  Abraham,  2  C.  &  K.  550. 
I  never  have  been  able  to  discover  any 
ground  for  this  obiter  dictum.  Such  a 
statement  is  not  one  accompanying  an 
act ;  it  is  a  mere  declaration,  and,  instead  of 
being  ajrainst  the  interest  of  the  prisoner, 
it  is  directly  in  his  favour,  supposing  the 
goods  to  have  been  stolen. 

(0  Reg.  v.  Petcherini,  7  Cox,  C.  C-  79, 
Crampton,  3.,  and  Greene,  B. 
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Of  Evidence. 


[BOOK  vi. 


As  to  the 
mode  of  in- 
troducing 
confessions 
in  evidence. 


[870] 


If  there  be 
any  probable 
ground  to  sus- 
pect that  an 
officer  has  im- 
properly ob- 
tained a  con- 
fession, such 
officer  ought 
to  be  called. 


it  does.  You  are  bound  to  satisfy  me  that  the  confession  which 
you  seek  to  use  in  evidence  against  the  prisoner  was  not  obtained 
from  him  by  improper  means  ;  I  am  not  satisfied  of  that : '  and 
the  confession  was  rejected,  (u) 

For  the  purpose  of  introducing  a  confession  in  evidence,  it  is 
unnecessary,  in  general,  to  do  more  than  negative  any  promise  or 
inducement  held  out  by  the  person  to  whom  the  confession  was 
made,  (v)  In  a  trial  for  murder,  it  was  proposed  to  give  in  evi- 
dence a  statement  of  the  prisoner,  made  in  prison  to  a  coroner,  for 
whom  the  prisoner  had  sent.  It  however  appeared  that,  previous 
to  this  time,  Mr.  Clifton,  a  magistrate,  had  had  an  interview  with 
the  prisoner,  and  it  was  suggested,  on  behalf  of  the  prisoner,  that 
he  might  have  told  the  prisoner  that  it  would  be  better  to  confess, 
and  that,  therefore,  the  counsel  for  the  prosecution  were  bound  to 
call  him.  Littledale,  J.,  f  As  something  might  have  passed  between 
the  prisoner  and  Mr.  Clifton  respecting  the  confession,  it  would  be 
fair  in  the  prosecutors  to  call  him,  but  I  will  not  compel  them  to 
do  so.  However,  if  they  will  not  call  him,  the  prisoner  may  do  so 
if  he  chooses.'  (w)  So  where  a  prisoner  being  in  the  custody  of  two 
constables  on  a  charge  of  arson,  one  Bullock  went  into  the  room, 
and  the  prisoner  immediately  asked  him  to  go  into  another  room, 
as  he  wished  to  speak  to  him,  and  they  went  into  another  room, 
when  the  prisoner  made  a  statement ;  it  was  urged  that  the  con- 
stables ought  to  be  called  to  prove  that  they  had  done  nothing  to 
induce  the  prisoner  to  confess.  It  was  evident  that  the  prisoner 
acted  under  some  influence,  as  he  first  proposed  going  into  another 
room ;  and  Rex  v.  Swatkins  (#)  was  relied  upon.  Taunton,  J.,  *  A 
confession  is  presumed  to  be  voluntary  unless  the  contrary  is 
shown ;  and  as  no  threat  or  promise  is  proved  to  have  been  made 
by  the  constables,  it  is  not  to  be  presumed.'  Having  consulted 
Littledale,  J.,  his  lordship  added,  f  We  do  not  think  according  to 
the  usual  practice  that  we  ought  to  exclude  the  evidence,  because 
a  constable  may  have  induced  the  prisoner  to  make  the  statement ; 
otherwise  we  must  in  all  cases  call  the  magistrates  and  constables, 
before  whom  or  in  whose  custody  the  prisoner  has  been.'(y) 

But  if  there  be  any  probable  ground  to  suspect  that  an  officer, 
in  whose  custody  a  prisoner  has  previously  been,  has  been  guilty 
of  collusion  in  obtaining  a  confession,  such  suspicion  ought  to  be 
removed,  in  the  first  instance,  by  the  prosecutor  calling  such 
officer.  Upon  an  indictment  for  arson,  it  appeared  that  a  con- 
stable, who  was  called  to  prove  a  confession,  went  into  a  room  in 
an  inn,  where  he  found  the  prisoner  in  the  custody  of  another 
constable,  and  as  soon  as  he  went  into  the  room,  the  prisoner  said 
he  wished  to  speak  to  him,  and  motioned  the  constable  to  leave 
the  room,  which  he  did,  and  left  them  alone.  The  prisoner  im- 
mediately made  a  statement.  The  witness  had  not  cautioned  the 
prisoner  at  all,  and  nothing  had  been  said  of  what  had  passed 
between  the  constable  and  the  prisoner  before  the  witness  entered 


(u)  Reg.  v.  Warringham,  2  Den.  C.  C. 
447,  note. 

(»)  I  Phill.  Ev.  409. 

(w)  Rex  v.  Clewes,  4  C.  &  P.  221.  The 
counsel  for  the  prosecution  declined  to 
call  Mr.  Clifton,  and  he  was  called  and 
examined  by  the  prisoner's  counsel.  See 


this  case,  ante,  p.  383. 

(.r)  Infra. 

(#)  Rex  v.  Williams,  Gloucester  Spr. 
Ass.  1832,  MSS.  C.  S.  G.  The  statement 
was  rejected  on  another  ground.  See 
ante,  p.  377. 
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the  room.  It  was  contended  that  the  other  constable  must  be 
called  to  show  that  he  had  used  no  inducement  to  make  the  pri- 
soner confess.  Patteson,  J.,  <  I  am  inclined  to  think  the  con- 
stable ought  to  be  called.  This  is  a  peculiar  case,  and  can  never 
be  cited  as  an  authority,  except  in  cases  where  a  man  being  in  the 
custody  of  one  person,  another  who  has  nothing  to  do  with  the 
case  comes  in,  and  the  prisoner  motions  the  first  to  go  away.  I 
think,  as  the  witness  did  not  caution  the  prisoner,  it  would  be 
unsafe  to  receive  the  statement.  It  would  lead  to  collusion 
between  constables. '(z) 

In  order  to  induce  the  court  to  call  another  officer  in  whose  it  must  appear 
custody  the  prisoner  had  been,  it  must  appear  either  that  some  either  that 
inducement  had  been  used,  or  some  express  reference  made  to  8ome.  LndUuCe" 

„*  i     f       .,,  *  ....  .   ,  mem  has  been 

such  oracer.    A  prisoner,  when  beiore  the  committing  magistrate,  u.^ed,  or  some 

having  been   duly  cautioned,  made  a   confession,   in  which   he  express  refcr- 

alluded  to  a  confession,  which  he  had  previously  made  to  Wil-  en(:J  "!ast  be 

i'ii        ^TT-IT  11        made  to  an 

hams,  a  constable ;  it  was  submitted  that  W  imams  ought  to  be  officer,  in 
called  to  prove  that  he  had  not  used  any  inducement.     Little-  order  to  make 
dale,  J.,  '  Although  I  do  not  think  it  necessary  that  a  constable,  ^"^mbeBl 
in  whose  custody  a  prisoner  has  been,  should  be  called  in  every  Cutor  to  call 
case,  yet  as  in  this  case  there  is  a  reference  to  the  constable,  I  such  officer. 
think  he  ought  to   be  called.'     Williams  was  then  called,   and      [871J 
proved  that  he  did  not  use  any  undue  means  to  obtain  a  con- 
fession ;  but  he  had  received  the  prisoner  from  Marsh,  another 
constable,  and  the  prisoner  had  made  some  statement  to  Marsh. 
It  was  then  urged  that  Marsh  should  be  called.     Littledale,  J., 
'  I  do  not  think  it  is  necessary  that  a  constable  should  be  called, 
unless  it  appear  that  some  promise  was  given,  or  some  express 
reference  was   made  to   the   constable.      There   was  a   distinct 
reference  made  to  Williams,  and  therefore  I  thought  he  must  be 
called ;  but  there  is  no  reference  to  Marsh.     It  does  not  appear 
either  that  any  confession  was  made  to  Marsh.     It  only  appears 
that  a  statement  was  made ;  that  might  be  either  a  confession,  a 
denial,  or  an  exculpation.'  (ft) 

A  confession  is  obviously  not  conclusive  evidence  against  a  pri-  Of  the  effect 
soner,  and  when  it  involves  matter  of  law  as  well  as  matter  of  of  confessions, 
fact,  is  to  be  received  with  more  than  usual  caution.  (Z>)     Thus 
on  an  indictment  for  setting  fire  to  a  ship  with  intent  to  defraud 

(z)  Rex  v.  Swatkins,  4  C.  &  P.  548,  call  Marsh,  which  was  objected  to  as  not 

and  MSS.   C.  S.  G.     It  afterwards  ap-  being  at  the  proper  time,  but  Littledale, 

j. eared  that  the  prisoner  had  gone  volun-  J.,  said,  'It  is  much  the  more  convenient 

tarily  before  the  magistrates  at  the  inn,  time  to  do  so.     It  it  should  afterwards 

and  then  ran  away,  was  brought  back  by  turn    out  that  the   confessions   were   in 

the   constable,   and  detained  by  him  in  consequence   of  what  Marsh   had   said, 

the   room   for  the   purpose   of  being   a  they  must  all  be  struck  out,  but  it  would 

witness,  and   that  he  was  not   charged  be   Vtry  difficult   to  do  away  with  the 

with  the  offence  till  after  the  statement  impression  they  might  have  made  on  the 

was  made.     Patteson,  J.,  'If  he  was  not  mind  of  the  jury.'  Marsh  was  then  called 

under  any  charge,  that  varies  the  case.  for  the  prisoner,  and  proved  that  when 

As  he  was  at  that  time  attending  as  a  the  prisoner  was  in  his  custody  it  was 

witness,  and  was  not  in  custody  on  any  not  for  the  offence  for  which  he  was  then 

charge,  I  shall  receive  the  statement  in  being  tried.     See  this  case,  ante,  p.  385. 

evidence,  without  putting  the  prosecutor  This  case  was  tried  at  the  same  assizes  as 

to  call  the  other  constable.'  Rex  v.  Williams,  supra,  but  after  that  case 

(a)  Rex  v.  Warner  and  Morgan,  Glou-  had  been  tried.     C.  S.  G. 

cester  Spr.    Ass.   1832,   MSS.   C.  S.  G.  (6)  1  Phill,  Ev.  401. 
The  prisoner's  counsel  then  proposed  to 
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Where  a  con- 
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been  rightly 
received  on  a 
trial  in  the 
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yet  such  con- 
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the  conviction 
of  the  prisoner 
cannot  be 
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Greenfell  and  Eddy,  being  part-owners  of  the  ship,  a  declaration  of 
the  prisoner  that  Greenfell  and  Eddy  were  part-owners  was  received 
in  evidence;  but  it  was  objected  that  the  bill  of  sale,  under  which 
Greenfell  and  Eddy  claimed,  was  invalid  in  point  of  law  ;  and  it  was 
held  that,  if  by  reason  of  the  invalidity  of  the  document  evidencing 
the^transfer  of  their  shares,  their  legal  title  to  them  could  not  be 
established,  the  declaration  of  the  prisoner  could  not  be  relied  upon 
for  that  purpose,  (c)  So  where,  on  an  indictment  for  bigamy,  the 
prisoner  had  confessed  the  first  marriage,  but  it  appeared  that  the 
marriage  was  void  for  want  of  the  consent  of  the  guardian  of  the 
woman,  the  prisoner  was  acquitted,  (d) 

Upon  an  indictment  for  administering  poison  with  intent  to 
murder,  it  appeared  that  the  prisoner  had  given  her  mistress  some 
milk,  in  which  a  quantity  of  fag  water  had  been  mixed.  Fag 
water  is  a  mixture  of  arsenic,  soft  soap,  and  water,  used  for  dressing 
sheep.  In  order  to  prove  that  the  prisoner  had  put  the  fag  water 
in  the  milk,  that  she  knew  the  nature  of  it,  and  intended  to  murder 
her  mistress,  her  own  confession  to  Mr.  Gilby,  a  medical  man, 
made  in  the  presence  of  the  prisoner's  mistress  and  her  husband, 
was  offered  in  evidence.  Gilby  swore  that  he  did  not  tell  the 
prisoner  that  it  would  be  better  or  worse  for  her  to  tell ;  that  he 
used  no  threats  or  promises,  nor  did  any  one  else :  before  Gilby's 
arrival  the  prisoner  had  not  made  any  confession,  nor  had  any 
threats  or  promises  been  held  out  to  her.  Patteson,  J.,  admitted 
the  prisoner's  statement  to  Gilby,  who  said,  6 1  asked  her  if  she 
h#d  given  the  woman  anything  in  her  milk  ;  she  said  she  had 
mixed  fag  water  with  the  milk ;  she  had  put  in  half  a  teacupful. 
I  asked  her  if  she  was  aware  of  the  nature  of  it ;  she  said  she 
knew  it  was  poison ;  she  thought  it  would  kill  the  woman ;  she 
had  done  it  to  be  released  from  her  service.'  A  woman  was  then 
called  who  was  present  at  this  conversation,  and  she  swore  that 
Gilby  told  the  prisoner,  in  the  presence  of  her  mistress  and  her 
husband,  that  it  would  be  better  for  her  to  speak  the  truth.  She 
could  not  tell  whether  he  had  told  her  so  before  he  asked  her 
what  she  had  done  ;  but  it  was  before  she  answered.  Gilby,  being 
recalled,  said,  '  I  could  not  positively  swear  that  I  did  not  tell  the 
prisoner  that  it  would  be  better  for  her  to  tell  the  truth ;  I  don't 
recollect  that  I  did.  It  is  very  likely  I  might  tell  her  it  would  be 
better  for  her  to  tell  the  truth.'  The  counsel  for  the  prisoner 
contended  that  the  confession  ought  to  be  struck  out  of  the  judge's 
notes,  and  not  submitted  to  the  jury  ;  -but  after  consulting  Lord 
Denman,  C.  J.,  Patteson,  J.,  declined  to  strike  out  the  evidence 
of  the  confession,  and  put  the  whole  to  the  jury,  feeling  that 
it  was  impossible,  after  they  had  heard  the  confession,  to  ex- 
pect that  they  could  weigh  and  consider  the  other  facts  in  the  case 
without  reference  to  the  confession  ;  and  in  truth  those  other  facts 
by  themselves  would  not  have  warranted  a  conviction.  The  jury 
convicted,  and  upon  a  case  reserved  upon  the  question  whether 
the  right  course  had  been  pursued,  Patteson,  J.,  said,  '  I  think  if 
it  had  appeared  in  the  first  instance  that  the  medical  man  had  used 
the  words  "it  would  be  better  for  you  to  speak  the  truth,"  I  should 


(e)  Rex  v.  Philp,  R.  &  M.  C.  C.  R. 
263. 


(rf)  Anonymous,    3    Stark.    Ev.    894, 
note  (m),  cor.  Le  Blanc,  J. 
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have  excluded  the  evidence  of  the  confession.  The  only  question 
is,  whether,  when  that  evidence  had  been  properly  admitted,  which 
was  the  case  here,  I  ought  to  have  struck  it  out  of  my  notes,  after 
proof  that  the  confession  was  not  voluntary.  The  prisoner  was 
certainly  bound  to  show  that  it  was  not  so ;  but  that  being  proved 
by  the  second  witness,  I  think  I  should  have  treated  the  evidence 
of  the  confession  as  though  it  had  been  inadmissible  in  the  first 
instance.'  Pollock,  C.  B.,  '  We  are  all  of  opinion  that  the  con- 
viction cannot  be  sustained.'  (e) 

As  analogous  to  the  former  part  of  this  section,  concerning  Acts  and  de- 
admissions  and  confessions  by  the   defendant  himself,  it  may  be  clarations  of 
proper  in  this  place  to  mention  the  subject  of  acts  and  declara-  tors^nTof " 
tions  of  co-conspirators  and  of  agents.     How  far  the  acts  and  agents, 
words  of  one  conspirator  are  evidence  against  the  others,  has 
already  been  mentioned  in  a  former  part  of  this  work.  ( f)     With  Agent  of  de- 
respect  to  the  statements  and  acts  of  agents,  it  was  decided,  on  feu(iant- 
the  impeachment  of  Lord  Melville,  by  the  House  of  Lords,  that 
a  receipt  given  in  the  regular  and  official  form  by  Mr.  Douglas 
(who,  it  was  proved,  had  been  appointed  by  Lord  Melville  to  be  his 
attorney,  to  transact  the  business  of  his  office  of  treasurer  of  the 
navy,  and  to  receive  all  necessary  sums  of  money,  and  to  sign 
receipts  for  the  same),  was  admissible  in  evidence  against  Lord 
Melville,  to  establish  this  single  fact,  that  a  person  appointed  by 
him,  as  his  paymaster,  did  receive  from  the  Exchequer  a  certain 
sum  of  money  in  the  ordinary  course  of  business,  (g)     In  the 
Queen's  case,  (Ji)  it  was  said  by  Abbott,  C.  J.,  in  delivering  the 
opinion  of  the  judges,  that  it  would  not  be  allowable  on  the  part 
of  the  prosecution  to  give  evidence  that  an  agent,  who  had  been 
proved  to  have  been  employed  by  the  defendant  to  procure  evi- 
dence for  the  defence,  but  who  had  not  been  examined  as  a  wit- 
ness, offered  a  bribe  to  some  third  person,  who  also  had  not  been 
examined.     This  was  not  the  question  proposed  by  the  House  of 
Lords  to  the  judges,  but  the  converse  of  it,  considered  by  the 
chief  justice,  for  the  purpose  of  showing  the   grounds  of  the 
determination  of  the  judges.     The  actual  question  proposed  for  Agent  of  pro- 
their  consideration  was,  as  to  the  competency  of  proving,  on  the  secutor- 
trial  of  a  criminal  prosecution,  certain  acts  supposed  to  have  been 

(e)  Reg.  v.  Garner,  1  Den.  C.  C.  329, 2  hardly  in  any  case  be  fairly  tried,  how- 
0.  &K.  920.  All  that  is  reported  to  have  ever  much  the  judge  may  endeavour  to 
fallen  from  the  judges  on  the  point  is  induce  the  jury  to  throw  the  confession 
stated,  because  in  the  marginal  note  in  out  of  their  consideration,  and  it  deserves 
Den.  C.  C.  it  is  stated  to  have  been  held,  consideration  whether,  in  order  to  prevent 
'that  although  the  confession  was  rightly  the  injury  that  might  thus  arise  to  a  pri- 
admittcd  by  tha judge  in  the  first  instance,  soner,  the  judge  would  not  be  well  war- 
and  taken  down  by  him  as  evidence,  ranted  in  discharging  the  jury,  in  order 
it  should  be  struck  out  of  his  notes  after  that  the  prisoner  might  be  tried  by 
proof  by  the  prisoner  that  it  had  been  another  jury.  Newton's  case,  13  Q.  B. 
made  under  the  above  inducement.'  It  716.  It  might  be  well  in  such  a  case  to 
is  plain  that  the  decision  only  warrants  ask  the  prisoner,  whether  he  wished  the 
the  marginal  note  I  have  above  inserted,  jury  to  be  discharged  on  that  ground, 
especially  as  the  evidence  besides  the  and  to  discharge  the  jury  upon  his  de- 
confession  would  not  have  warranted  a  siring  it. 

conviction,  and  therefore  was  not  enough  (/)  Ante,  p.  161.     See   also  2  Stark, 

to  go  to  the  jury.     The  marginal  note  Ev.  tit.  Conspiracy. 

in  C.  &  K  is  equally  erroneous.     Where  (g)  29  How.  St.  Tr.  746.     1  Phill.  Ev. 

a  jury  have  heard  a  confession  proved,  386. 

which  afterwards  turns  out  to  have  been  (K)  2  Brod.  &  Bing.  302. 
improperly   obtained,   the   prisoner    can 
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Acts  of 
servants. 


done  by  the  agent  of  the  prosecutor.  And  they  determined  that 
similar  proof,  as  to  the  conduct  of  the  prosecutor's  agent  in  offer- 
ing a  bribe,  was  inadmissible.  The  question,  the  Lord  Chief 
Justice  observed,  regarded  the  act  of  an  agent  addressed  to  a 
person  not  examined  as  a  witness  in  support  of  the  indictment, 
the^)roffered  proof  not  apparently  connecting  itself  with  any  par- 
ticular matter  deposed  by  the  witnesses,  who  had  been  examined 
in  support  of  the  indictment,  and  leaving  therefore  those  wit- 
nesses unaffected  by  the  proposed  proof,  otherwise  than  by  way 
of  inference  and  conclusion.  His  lordship  concluded  by  observing 
that,  notwithstanding  the  opinion  he  had  delivered,  he  was  by  no 
means  prepared  to  say,  that  in  no  case,  and  under  no  circumstances 
appearing  at  a  trial,  it  might  not  be  fit  and  proper  for  a  judge  to 
allow  proof  of  this  nature,  to  be  submitted  for  the  consideration 
of  a  jury ;  and  that  the  inclination  of  every  judge  was  to  admit, 
rather  than  exclude,  the  proffered  proof. 

There  are  sundry  instances  where  an  employer  is  criminally 
responsible  for  acts  done  by  his  agents  or  servants,  in  the 
course  of  their  employment  and  for  his  benefit.  Thus  in  case 
of  a  libel  in  a  newspaper,  a  person  who  derives  profit  from, 
and  furnishes  means  for,  carrying  on  the  concern,  and  entrusts 
the  conduct  of  the  publication  to  one  whom  he  selects,  and  in 
whom  he  confides,  may  be  said  to  cause  to  be  published  what  ac- 
tually appears,  and  is  answerable,  although  it  cannot  be  shown 
that  he  was  individually  concerned  in  the  particular  publica- 
tion, (z)  So  a  master  has  been  held  criminally  responsible  for 
the  sale  by  his  servants  of  bread  containing  a  noxious  quantity  of 
alum.  (/) 
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1  &  2  P.  &  M. 

c.  13,  repealed 
by  the  7 
Geo.  4,  c.  64. 


[873] 

2  &  3  P.  &  M. 
c.  10,  repealed 
by  the  7 
Geo.  4,  c.  64. 


SEC.  II. 
Examinations  before  Magistrates. 

THE  cases  in  the  foregoing  section  are  applicable  to  confessions 
by  prisoners  generally ;  the  subject  of  confessions,  contained  in 
the  statutory  examinations  of  prisoners  before  the  committing 
magistrate,  remains  to  be  considered  in  the  present  section. 

By  the  1  &  2  P.  &  M.  c.  13,  intituled,  f  An  Act  touching  bail- 
ment of  prisoners,'  sec.  4,  '  Justices  of  the  peace,  when  any  pri- 
soner is  brought  before  them  for  any  manslaughter  or  felony,  be- 
fore any  bailment  or  mainprize,  shall  take  the  examination  of  the 
said  prisoner,  and  information  of  them  that  bring  him  of  the  fact 
and  circumstances  thereof,  and  the  same,  or  as  much  thereof  as 
shall  be  material,  shall  put  in  writing  before  they  make  the  same 
bailment :  which  said  examination,  together  with  the  said  bail- 
ment, the  said  justices  shall  certify  at  the  next  gaol  delivery  to 
be  holden  within  the  limits  of  their  commission.'  This  statute 
extended  only  to  cases  where  the  party  accused  was  admitted  to 
bail;  but  it  was  further  enacted  by  the  2  &  3  P.  &  M.  c.  10,  in- 
tituled, ( An  Act  to  take  examinations  of  prisoners  suspected  of  man- 
slaughter or  felony,'  after  reciting  the  1  &  2  P.  &  M.  c.  13,  and 


(0  Per  Lord  Tenterdcn,  C.  J  ,  Reg.  v.         (j)  Rex  v.  Dixon,  3  M.  &  S.  11,  ante, 
Gutch,  M.  &  M.  433.  vol.  l,p.  170,  and  see  other  cases  there  cited. 
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that  the  said  Act  doth  not  extend  to  such  prisoners  as  shall  be 
committed  and  not  bailed,  that  the  justice  '  before  he  shall  commit 
a  prisoner  brought  before  him  on  suspicion  of  manslaughter  or 
felony,  shall  take  the  examination  of  the  prisoner,  and  the  infor- 
mation of  those  that  bring  him,  of  the  fact  and  circumstance 
thereof,  and  shall  put  the  same,  or  as  much  thereof  as  shall-  be 
material  to  prove  the  felony,  in  writing,  within  two  days  after  the 
said  examination,  and  the  same  shall  certify  in  such  form,  and  at 
such  time  as  he  ought  to  do,  if  such  prisoner  so  committed  had 
been  bailed.'  These  statutes  did  not  extend  to  misdemeanors  or 
high  treason.  («)  But  the  7  Geo*  4,  c.  64,  s.  2,  after  reciting  that  7  Geo.  4, 
it  is  expedient  to  extend  the  provisions  of  the  1  &  2  P.  &  M,  c.  3,  c-  64,  s.  2. 
and  2  &  3  P.  &  M.  c.  10,  enacts,  'that  the  two  justices  of  the  SSSfl?!*. 

,  i  i       1 1          i        •   '  1*1  11  ••  •  •  prlSOUd  o  III 

peace,  before  they  shall  admit  to  bail,  and  the  justice  or  justices,  felonies, 
before  he  or  they  shall  commit  to  prison,  any  person  arrested  for  [37*] 
felony,  or  on  suspicion  of  felony,  shall  take  the  examination  of  such 
person,  and  the  information  upon  oath  of  those  who  shall  know 
the  facts  and  circumstances  of  the  case,  and  shall  put  the  same,  or 
as  much  thereof  as  shall  be  material,  into  writing;  and  the  two 
justices  shall  certify  such  bailment  in  writing ;  and  every  such 
justice  shall  have  authority  to  bind  by  recognizance  all  such  per- 
sons as  know  or  declare  anything  material  touching  any  such 
felony  or  suspicion  of  felony,  to  appear  at  the  next  court  of  oyer 
and  terminer,  or  gaol  delivery,  or  superior  criminal  court  of  a 
county  palatine,  or  great  sessions  or  sessions  of  the  peace,  at  which 
the  trial  thereof  is  intended  to  be,  then  and  there  to  prosecute  or 
give  evidence  against  the  party  accused ;  and  such  justices  and 
justice  respectively  shall  subscribe  all  such  examinations,  informa- 
tions, bailments,  and  recognizances,  and  deliver  or  cause  the  same 
to  be  delivered  to  the  proper  officer  of  the  court  in  which  the  trial 
is  to  be.' (b) 

Sec.  3.  '  Every  justice  of  the  peace  before  whom  any  person   7  Geo.  4,  c. 
shall  be  taken  on  a  charge  of  misdemeanor,  or  suspicion  thereof,  J*.» s-  3 
shall  take  the  examination  of  the  person  charged,  and  the  informa-  or^ 
tion  upon  oath  of  those  who  shall  know  the  facts  and  circum- 
stances of  the  case,  and  shall  put  the  same,  or  as  much  thereof  as 
shall  be  material,  into  writing,  before  he  shall  commit  to  prison, 
or  require  bail  from  the  person  so  charged,  and  in  every  case  of 
bailment  shall  certify  the   bailment  in  writing,  and  shall  have 
authority  to  bind  all  persons  by  recognizance  to  appear  to  prose- 
cute or  give  evidence  against  the  party  accused,  in  like  manner 
as  in  cases  of  felony ;  and  shall  subscribe  all  examinations,  infor- 

(a)  Rex  v.  Paine,  1  Salk.  281.  S.  C.  Edw.  6,  c.  11,  s.  12,  requiring  the  wit- 
1  Lord  Raym.  729,  cited  by  Lord  Kenyon  nesses,  if  living,  to  be  examined  in  petty 
in  Rex  v.  Eriswell,  3  T.  R.  723.  1  Hale,  no  less  than  in  high  treason,  Fost.  337. 
306.  They  extended,  however,  as  the  However,  as  a  prisoner  might  be  con- 
new  statute  must  be  considered  to  do,  to  vieted  of  murder  on  an  indictment  for 
petty  treason,  so  far  as  to  make  examina-  petty  treason,  depositions  or  informations, 
tions  and  informations  under  them  ad-  even  in  such  a  case,  would  be  evidence 
missible  in  evidence,  by  reason  of  the  to  support  a  conviction  for  murder,  though 
offence  being  substantially  the  same  as  not  for  petty  treason.  Radbourne's  case, 
murder,  but  tuch  an  information  could  1  Leach,  457.  The  24  &  25  Viet.  c.  100, 
not  support  a  conviction  for  petty  treason  s.  8,  enacts  that  petty  treason  shall  be 
if  the  witness  were  living,  though  unable  treated  in  all  respects  as  murder, 
to  travel,  or  kept  out  of  the  way  by  the  (&)  The  Irish  Act,  9  Geo.  4,  c.  54,  s.  2, 
contrivance  of  the  prisoner  ;  the  5  &  6  is  almost  word  for  word  like  this  section. 
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Sec.  4.     Duty 
of  coroners. 


7  Geo.  4,  c.  64, 
partially  re- 
pealed by  the 
11  &  12  Viet, 
c.  42. 


mations,  bailments,  and  recognizances,  deliver  or  cause  the  same  to 
be  delivered  to  the  proper  officer  of  the  court  in  which  the  trial 
is  to  be,  before  or  at  the  opening  of  the  court,  in  like  manner  as 
in  cases  of  felony. '(c) 

Sec.  4  prescribes  the  duty  of  coroners  upon  inquisitions  in  put- 
ting the  evidence  in  writing  and  binding  over  the  witnesses,  but 
contains  no  provision  as  to  taking  the  examination  of  any  person 
charged  with  or  suspected  of  causing  the  death  of  any  person  on 
whose  body  the  inquisition  is  held,  (cf) 

The  11  &  12  Viet.  c.  42,  s.  34,  repeals  so  much  of  the  7  Geo.  4, 
c.  64,  f  as  relates  to*  the  taking  of  bail  in  cases  of  felony,  and  to 
the  taking  of  the  examinations  and  informations  against  persons 
charged  with  felonies  and  misdemeanors,  and  binding  persons  by 
recognizance  to  prosecute  or  give  evidence.'  It,  therefore,  does 
not,  in  terms,  repeal  the  parts  of  the  7  Geo.  4,  c.  64,  which  provide 
that  the  justice  *  shall  take  the  examination '  of  the  person  charged. 
And  the  Irish  Act,  12  &  13  Viet.  c.  69,  s.  34,  which  seems  to 
have  been  very  carefully  framed  from  the  11  &  12  Yict.  c.  42,  uses 
precisely  the  same  words  in  repealing  the  9  Geo.  4,  c.  54,  ss.  2, 3.  (e) 
The  inference  therefore  is,  that  so  much  of  the  former  Acts  as 
relates  to  the  taking  of  the  examination  of  the  person  accused 
was  intentionally  left  unrepealed.  It  was  settled  that  under  the 
former  Acts  the  magistrate  might,  if  he  thought  fit,  put  ques- 
tions to  the  prisoner,  especially  if  they  were  put  for  the  purpose  of 
explaining  what  the  prisoner  had  said ;  (  /*)  and  as  the  parts  of  the 
former  Acts  thus  left  unrepealed  had  been  referred  to  as  warrant- 
ing that  course  by  several  writers  on  the  subject,  it  may  be  that 
these  parts  were  left  unrepealed  in  order  that  the  law  on  this 
point  should  continue  as  it  was.  Be  that,  however,  as  it  may, 
these  parts  still  form  part  of  the  law,  and,  being  left  unrepealed 


(c)  The  Irish  Act,  9  Geo.  4,  c.  54,  s.  3, 
is  almost  word  for  word  like  this  section. 

(rf)  See  the  section,  post,  p.  478,  note 
(A).  It  seems  in  several  cases  to  have 
been  taken  for  granted  that  the  coroner 
had  the  same  authority  to  take  the  exami- 
nation of  a  prisoner  as  a  magistrate.  See 
Rex  I?.  Reed,  M.  &  M.  403.  post,  p.  457, 
Reg.  v.  Roche,  C.  &  M.  341,  ante,  p.  427. 
Brogan's  case,  Rose.  Cr.  Ev.  60,  post, 
p.  463,  C.  S.  G. 

(e)  The  12  &  13  Viet.  c.  69.  is  in  fact 
a  re-enactment  of  the  11  &  12  Viet,  c, 
42,  as  to  Ireland,  and  only  slightly  varies 
from  it,  The  forms  of  cautioning  pri- 
soners in  sec.  18,  and  the  schedule,  arc 
the  same  in  both  Acts.  But  the  12  &  13 
Viet.  c.  69,  is  repealed  by  the  14  &  15 
Viet.  c.  93  ;  and  by  sec.  14  of  that  Act, 
No.  2,  '  whenever  the  examination  of  the 
witnesses  on  the  part  of  the  prosecution 
shall  have  been  completed,  the  justice  or 
one  of  the  justices  present  shall  (without 
requiring  the  attendance  of  the  witnesses) 
read  or  cause  to  be  read  to  the  person 
accused  the  several  depositions,  and  then 
take  down  in  writing  the  statement  (A  c.) 
of  such  person  (having  first  cautioned  him 
that  he  is  not  obliged  to  say  anything  unless 
he  desires  to  do  so,  but  that  whatever  he 


does  say  will  be  taken  down  in  writing, 
and  may  be  given  in  evidence  against 
him  on  his  trial);  and  \\hateverstatement 
the  said  person  shall  then  make  in  answer 
to  the  charge  shall,  when  taken  down  in 
writing,  be  read  over  to  him,  and  shall  be 
signed  by  the  said  justice  or  one  of  the 
justices  present,  and  shall  he  transmitted 
to  the  Clerk  of  the  Crown  or  Peace,  us  the 
case  may  be,  along  with  the  depositions, 
and  afterwards  upon  the  trial  may,  if 
necessary,  and  if  so  signed,  be  given  in 
evidence  against  the  person  accused, 
without  further  proof  thereof,  unless  it 
shall  be  proved  that  it  was  not  signed  by 
the  justice  purporting  to  sign  the  same; 
but  nothing  herein  contained  shall  pre- 
vent the  prosecutor  from  giving  in  evi- 
dence any  admission  or  confession,  or  other 
statement  made  at  any  time  by  the  person 
accused,  and  which  would  be  admissible 
by  law  as  evidence  against  such  person  ' 
And  the  form  (A  c )  in  the  schedule 
is  altered  to  this,  'and  the  said  C.  D., 
having  been  first  duly  cautioned  that  he 
was  not  obliged  to  say  anything,  but  that 
whatever  he  did  say  might  be  given  in 
evidence  against  him  upon  his  trial,  saith, 
&c.' 

(/)  Post,  p.  449. 
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in  the  special  manner  in  which  they  are,  they  must  be  construed 
together  with  the  new  enactments,  and  it  should  seem  that  the 
reasonable  construction  is  that  the  justices  should  follow  the  direc- 
tions of  the  11  &  12  Viet.  c.  42,  s.  18,  as  to  cautioning  the  accused 
in  the  manner  there  pointed  out,  and  permitting  the  accused  to 
make  whatever  statement  he  likes ;  but  that  they  are  at  liberty, 
if  they  think  fit,  to  ask  questions  of  the  accused.  Such  ques- 
tions, however,  ought  to  be  limited  to  the  purpose  of  explaining 
what  the  prisoner  says,  or  what  his  statement  may  tend  to  show 
needs  explanation.  But  questions  calculated  to  lead  to  answers 
prejudicial  to  the  prisoner  should  on  no  account  be  asked ;  and 
the  power  should  in  every  case  be  used  with  extreme  caution  and 
great  discretion. 

The  11  &  12  Viet.  c.  42,  s.  1,  gives  jurisdiction  to  magistrates  The  n  &  12 
over  'any  treason,  felony,  or  indictable  misdemeanor,  or  other  Viet.  c.  42,  s.  i, 
indictable  offence  whatsoever,'  and  provides  for  the  mode  of  fu^dSln68 
bringing  any  person,  who  has  committed,  or  is  suspected  of  over  all  indict- 
having  committed,  any  such  offence,  before  a  justice ;  and  by  abk  offences, 
sec.  1 7  enacts  that  ( in  all  cases  where  any  person  shall  appear  or 
be  brought  before  any  justice  or  justices  of  the  peace  charged  with  Of  witnesses. 
any  indictable  offence,  whether  committed  in  England  or  Wales, 
or  upon  the  high  seas,  or  on  land  beyond  the  sea,  or  whether  such 
person  appear  voluntarily  upon  summons,  or  have  been  appre- 
hended, with  or  without  warrant,  or  be  in  custody  for  the  same 
or  any  other  offence,  such  justice  or  justices,  before  he  or  they 
shall  commit  such  accused  person  to  prison  for  trial,  or  before  he 
or  they  shall  admit  him  to  bail,  shall,  in  the  presence  of  such 
accused  person,  who  shall  be  at  liberty  to  put  questions  to  any 
witness  produced  against  him,  take  the  statement  (M.).on  oath  or 
affirmation  of  those  who  shall  know  the  facts  and  circumstances 
of  the  case,  and  shall  put  the  same  into  writing,  and  such  deposi- 
tions shall  be  read  over  to  and  signed  respectively  by  the  wit- 
nesses who  shall  have  been  so  examined,  and  shall  be  signed  also 
by  the  justice  or  justices  taking  the  same ;  and  the  justice  or 
justices  before  whom  any  such  witness  shall  appear  to  be  exa- 
mined as  aforesaid  shall,  before  such  witness  is  examined,  ad- 
minister to  such  witness  the  usual  oath  or  affirmation,  which  such 
justice  or  justices  shall  have  full  power  and  authority  to  do;  and 
if  upon  the  trial  of  the  person  so  accused  as  first  aforesaid  it  shall 
be  proved,  by  the  oath  or  affirmation  of  any  credible  witness,  that 
any  person  whose  deposition  shall  have  been  taken  as  aforesaid  is 
dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if  also  it  be  proved 
that  such  deposition  was  taken  in  the  presence  of  the  person 
so  accused,  and  that  he  or  his  counsel  or  attorney  had  a  full 
opportunity  of  cross-examining  the  witness,  then,  if  such  deposi- 
tion purport  to  be  signed  by  the  justice  by  or  before  whom  the 
same  purports  to  have  been  taken,  it  shall  be  lawful  to  read  such 
deposition  as  evidence  in  such  prosecution,  without  further  proof 
thereof,  unless  it  shall  be  proved  that  such  deposition  was  not  in 
fact  signed  by  the  justice  purporting  to  sign  the  same.'  (g) 

Sec.  18.  '  After  the  examinations  of  all  the  witnesses  on  the  After  examin- 

(g)  The  Irish  Act,  14  &  15  Viet.  c.  93,      hut  omits  the  words  'or  so  ill  as  not  to 
B.   14,  No.  1,  is  similar  to  this  clause  ;       be  able  to  travel.'  ' 


440 

ation  of  the 
witnesses 
justice  to  read 

tions  to*  the 
accused 
and  caution 

him  as  to 

any  statement 
he  may  make; 


Of  Evidence. 


[BOOK  vi. 


and  inform 
him  that  he 


from  either 
promise  or 
t  reat. 


part  of  the  prosecution  as  aforesaid  shall  have  been  completed,  the 
justice  of  the  peace,  or  one  of  the  justices  by  or  before  whom  such 
examination  shall  have  been  so  completed  as  aforesaid,  shall, 
without  requiring  the  attendance  of  the  witnesses,  read  or  cause 
to  be  read  to  the  accused  the  depositions  taken  against  him,  and 
snan  say  £O  him  these  words,  or  words  to  the  like  effect:  "  Having 

•  f  .  ,  ,  .  ,  ,  .  .  ° 

heard  the  evidence,  do  you  wish  to  say  anything  in  answer  to  the 
charge?  you  are  not  obliged  to  say  anything  unless  you  desire  to 
do  so,  but  whatever  you  say  will  be  taken  down  in  writing,  and 
may  be  given  in  evidence  against  you  upon  your  trial  ;  "  and 
whatever  the  prisoner  shall  then  say  in  answer  thereto  shall  be 
taken  down  in  writing  (N.),  and  read  over  to  him,  and  shall  be 
signed  by  the  said  justice  or  justices,  and  kept  with  the  deposi- 
tions of  the  witnesses,  and  shall  be  transmitted  with  them  as 
hereinafter  mentioned;  and  afterwards,  upon  the  trial  of  the  said 
accused  person,  the  same  may,  if  necessary,  be  given  in  evidence 
against  him,  without  further  proof  thereof,  unless  it  shall  be 
proved  that  the  justice  or  justices  purporting  to  sign  the  same  did 
not  in  fact  sign  the  same:  provided  always,  that  the  said  justice  or 
justices  before  such  accused  person  shall  make  any  statement  shall 
state  to  *"m'  and  give  him  clearly  to  understand,  that  he  has 
nothing  to  hope  from  any  promise  of  favour,  and  nothing  to  fear 
from  any  threat  which  may  have  been  holden  out  to  him  to  induce 
Ima.  ^Q  make  anv  admission  or  confession  of  his  guilt,  but  that 
whatever  he  shall  then  say  may  be  given  in  evidence  against  him 
upon  his  trial,  notwithstanding  such  promise  or  threat  :  provided 
nevertheless,  that  nothing  herein  enacted  or  contained  shall  pre- 
vent the  prosecutor  in  any  case  from  giving  in  evidence  any 
admission  or  confession  or  other  statement  of  the  person  accused 
or  charged,  made  at  any  time,  which  by  law  would  be  admissible 
as  evidence  against  such  person.' 


(N). 


'  Statement  of  the  Accused. 


6  \  A.B.  stands  charged  before  the  undersigned,  [  One~\ 

of  Her  Majesty's  justices  of  the  peace  in  and  for  the  \county\ 
aforesaid,  this  day  of  in  the  year  of  our 

Lord  for  that  he  the  said  A.B.  on  at 

[§•(?.,  as  in  the  caption  of  the  depositions]  ;  and  the  said 
charge  being  read  to  the  said  A.  B.9  and  the  witnesses  for  the 
prosecution,  C.D.  and  E.F.,  being  severally  examined  in  his 
presence,  the  said  A.B.  is  now  addressed  by  me  as  follows: 
"  Having  heard  the  evidence,  do  you  wish  to  say  anything  in 
answer  to  the  charge?  you  are  not  obliged  to  say  anything  unless 
you  desire  to  do  so  ;  but  whatever  you  say  will  be  taken  down  in 
writing,  and  may  be  given  in  evidence  against  you  upon  your 
trial;"  whereupon  the  said  A.B.  saith  as  follows:  — 

6  \Here  state  whatever   the  prisoner  may  say,  and  in  his  very 
words,  as  nearly  as  possible'.      Get  him  to  sign  it  if  he  willJ] 

6  A.B. 

f  Taken  before  me  at  the  day  and  year  first  above 

mentioned.  \h)  (  J.  &' 


(h)  By  sec.  28,  '  the  several  forms  in 
the  schedule  to  this  Act  contained,  or 
forms  to  the  same  or  the  like  effect,  shall 


be  deemed  good,  valid,  and  sufficient  in 
law.' 
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By  sec.  20,  ( the  several  recognizances  (of  the  prosecutor  and  Depositions 
witnesses),  together  with  the  information  (if  any),  the  depositions,  and  state' 
the  statement  of  the  accused,  and  the  recognizance  of  bail  (if  any)  ^"'A'to'be" 
in  every  such  case,  shall   be  delivered  by  the   said  justice  or  returned  to 
justices,  or  he  or  they  shall  cause  the  same  to  be  delivered,  to  the  thc  court 
proper  officer  of  the  court  in  which  the  trial  is  to  be  had,  before  Jrijjjgtlfbe 
or  at  the  opening  of  the  said  court,  on  the  first  day  of  the  sitting 
thereof,  or  at  such  other  time  as  the  judge,  recorder,  or  justice, 
who  is  to  preside  in  such  court  at  the  said  trial,  shall  order  and 
appoint.' 

It  may  be  well,  in  the  first  place,  to  make  a  few  remarks  upon  Observations 

the  new  clause  relating  to  the  statements  of  prisoners.    An  atten-  °,n       ncw 

•i      /»  •       i  i  c  •         i  i        •          i       clause, 

tive  perusal  ot  it  shows  that,  as  tar  as  it  relates  to  what  is  to  be 

done  by  the  justice  in  cautioning  the  accused  and  taking  down  the 
statement,  the  clause  is  merely  mandatory ;  it  commands  what  shall 
be  done,  but  it  does  not  state  what  shall  be  the  consequence,  if 
any,  of  any  neglect  to  comply  with  its  directions.  In  this  respect 
it  is  similar  to  the  previous  enactments,  and  under  them  it  was 
settled  that  a  non-compliance  with  their  requirements  did  not 
exclude  the  proof  of  what  the  accused  might  have  said  before  the 
magistrate ;  but  that  if  the  written  examination  were  irregular, 
or  no  written  examination  had  been  taken,  the  statement  of  the 
prisoner  might  be  proved  by  any  evidence  which  was  applicable 
to  such  a  state  of  things;  and  there  can  be  no  doubt  that  a 
similar  construction  ought  to  be  put,  and  indeed  seems  in  one 
case  (i)  already  to  have  been  put,  on  the  new  clause.  Whenever, 
therefore,  a  case  occurs  in  which  the  provisions  of  the  new  clause 
have  been  so  far  neglected  that  a  prisoner's  statement  cannot  be 
admitted  under  that  clause,  the  question  will  arise  whether  it  is 
admissible  under  the  7  Geo.  4,  c.  64,  which  has  been  shown  not 
to  be  repealed  in  this  respect,  or,  if  not  admissible  under  that 
statute,  whether  it  may  be  proved  otherwise.  And  thus  it 
appears  that  there  may  be  some  cases  where  the  statement  may 
be  admissible  under  the  new  clause ;  others  where  it  may  be  ad-  . 
missible  under  the  7  Geo.  4,  c.  64 ;  and  others  where  it  may  be 
admissible  under  neither  the  one  nor  the  other,  and  yet  capable 
of  proof  by  legitimate  evidence.  In  the  latter  cases  the  decisions 
before  the  new  statute  will  still  be  as  good  authorities  as  they 
were  before,  and  therefore  they  are  retained  in  this  chapter ;  but 
as  the  first  question  in  any  case  must  now  be  whether  the  new 
clause  has  been  complied  with,  and  it  is  not  till  it  appears  that  it 
has  not  that  recourse  to  the  other  modes  of  proof  can  become  neces- 
sary, it  seems  the  better  course,  in  the  first  place,  to  insert  all  the 
decisions  on  the  new  clause,  and  then  to  introduce  the  authorities 
on  the  previous  state  of  the  law.  It  may  be  as  well  to  add  that 
there  may  occasionally  occur  cases  where  the  new  clause  has  been 
complied  with,  and  yet  some  of  the  previous  decisions  may  be 
necessary  to  be  referred  to.  If,  for  instance,  the  question  were 
to  arise  as  to  the  admissibility  of  evidence  to  add  to  or  explain  the 
written  statement,  or  to  account  for  interlineations  or  erasures 
in  it,  the  former  decisions  on  these  points  would  be  just  as  good 
authorities  under  the  new  as  under  the  former  cluases. 

(i)  Reg.  v.  Sansome,  post,  p.  445. 
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Distinction 
between  sec- 
tion 1 7  &  1 8 
as  to  deposi- 
tions and  pri- 
soners' state- 
ments. 


The  following  appears  to  be  the  strictly  regular  course  of  pro- 
ceeding as  directed  by  the  Act : — 

1.  Whenever  any  person  is  charged  with  any  indictable  offence 
before  a  justice,  every  witness  against  him  is  to  be  examined  on 
oath  or  affirmation  in  the  presence  of  the  accused,  who  is  to  have 
liberty  to  put  any  questions  to  any  witness.  2.  The  depositions 
are  to  be  taken  in  writing,  and  signed  by  the  witnesses  and  jus- 
tice. 3.  After  the  examinations  of  all  the  witnesses  for  the 
prosecution  are  completed,  the  justice,  without  requiring  the 
attendance  of  the  witnesses,  is  to  read  or  cause  to  be  read  the 
depositions  to  the  accused.  4.  The  accused  is  then  to  be  cau- 
tioned in  the  manner  or  to  the  effect  stated  in  the  section,  and  it  is 
the  proper  course  also  to  caution  him  in  the  manner  stated  in  the 
proviso,  (j)  5.  The  accused  is  to  be  asked  the  question  stated  in 
the  clause,  and  whatever  he  says  in  answer  thereto  is  to  be  taken 
down  in  writing,  and  signed  by  the  justice,  and,  according  to  the 
direction  in  the  form  in  the  schedule,  by  the  accused,  if  he  can  be 
induced  so  to  do,  and  his  very  words,  as  near  as  possible,  are  to  be 
used.  6.  The  statement  is  to  be  kept  with  the  depositions,  and 
transmitted  to  the  court  at  which  the  trial  is  to  be.  (k) 

Such  being  the  mode  of  proceeding  directed  by  the  statute,  the 
clause  then  provides  that  '  upon  the  trial  of  the  said  accused  per- 
son,' the  said  statement  s  may,  if  necessary,  be  given  in  evidence 
without  further  proof  thereof,'  unless  it  shall  be  proved  that  the 
justice  did  not  in  fact  sign  the  same. 

There  is  a  remarkable  difference  between  sec.  17,  relating  to 
depositions,  and  sec.  18,  relating  to  examinations  of  prisoners, 
which  deserves  notice.  By  sec.  17,  if  on  the  trial  it  is  proved  that 
a  witness  is  dead  or  too  ill  to  travel,  and  that  the  deposition  was 
taken  in  the  presence  of  the  accused,  and  that  there  was  a  full 
opportunity  for  cross-examination,  then  '  if  such  deposition  pur- 
port to  be  signed  by  the  justice  by  or  before  whom  the  same  pur- 
ports to  have  been  taken,  it  shall  be  lawful  to  read  such  deposition 
as  evidence  in  such  prosecution  without  further  proof  thereof,' 
unless  it  shall  be  proved  that  such  justice  did  not  sign  it.  But 
sec.  18  omits  the  words  in  italics.  The  distinction  between  the 
two,  therefore,  is  that  the  former  has  made  a  deposition  admis- 
sible if  it  purports  to  be  signed  by  the  justice ;  but  the  latter  has 
not  done  so ;  and  the  words  (  without  further  proof  thereof ' 
seem  to  be  insensible  in  this  clause,  as  no  proof  is  previously 
mentioned :  the  inference  from  this  is,  that  the  words  contained 
in  the  former  clause  were  omitted  accidentally  in  this  clause ;  and 
it  seems  clear  that  this  is  so,  for  the  Irish  Act,  12  &  13  Viet.  c.  69, 


(  /)  See  Reg.  v.  Sansome,  post,  p.  445. 

(£•)  The  proper  course  of  proceeding  is 
to  inform  the  accused  as  soon  as  the  case 
is  called  on  of  the  charge  against  him. 
It'  there  he  a  written  information,  the 
proper  course  is  to  read  that  to  the 
accused  ;  if  there  be  no  such  written  in- 
formation, then  the  charge  should  be 
stated  verbally.  The  accused  should  then 
be  told  that,  after  each  witness  has  been 
examined,  he  may  ask  him  any  question 
he  thinks  fit ;  but  that  he  should  not  in- 
terrupt him  whilst  giving  his  evidence  ; 


and  that,  after  all  the  witnesses  have  been 
examined,  he  may  make  any  statement 
he  likes,  but  that  he  is  not  obliged  to  say 
anything,  and  that,  if  any  threat  or  pro- 
mi.-e  has  heen  held  out  to  him,  he  must 
not  rely  on  it,  and  that  whatever  he  says 
may  be  given  in  evidence  against  him  on 
his  trial.  Of  course  it  is  not  meant  that 
this  should  dispense  with  the  cautions 
directed  by  the  statute  ;  but  this  pro- 
cedure is  pointed  out  as  that  which  is  the 
most  regular,  and  best  adapted  to  the 
ends  of  justice. 
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s.  18,  after  the  words  (  without  further  proof  thereof,'  inserts,  (  if 
the  s^me  purport  to  be  signed  by  the  justice  or  justices  by  or 
before  whom  the  same  purports  to  have  been  taken.'  This  dis- 
tinction between  these  sections  does  not  seem  to  have  been  ob- 
served by  any  one ;  and,  on  the  contrary,  this  clause  seems  to 
have  been  treated  as  if  the  words  in  question  were  contained  in 
it ;  (7)  and  there  can  be  little  doubt  that  if  the  question  were 
raised,  it  would  be  held  that  this  clause  had  made  any  statement 
which  on  the  face  of  it  appeared  to  be  according  to  the  form  in 
the  schedule,  and  in  compliance  with  the  directions  of  the  clause, 
and  which  had  been  transmitted  with  the  depositions,  admissible 
in  evidence ;  for  this  course  seems  to  have  been  deliberately  sanc- 
tioned in  several  cases,  (m)  and  the  judges  are  said  to  have  been 
of  opinion  that  this  was  the  correct  course  in  a  case  where  the 
point  was  not  expressly  decided,  as  the  signature  of  the  justice 
was  proved ;  (n)  and  it  seems  difficult  to  point  out  any  other  rea- 
sonable construction  of  the  clause.  Nevertheless  it  certainly 
would  be  prudent,  in  any  case  of  importance,  to  be  prepared  to 
prove  what  took  place  before  the  magistrate  and  his  signature, 
especially  as  a  prisoner  might  in  the  course  of  the  case  raise  a 
doubt  as  to  the  regularity  of  the  proceedings  before  the  justice. 

Assuming,  however,  that  the  statement,  if  regular  on  the  face  Can  the  pri- 
of  it,  would  be  admissible  without  any  proof,  the  further  question  ?oner  impeach 
arises  whether  the  prisoner  might  not  impeach  it,  and  show  that  retunted"^ 
it  was  so  irregularly  taken  as  not  to  be  admissible ;  and  it  would  the  magis- 
seem  clear  that  he  might  do  so.    Before  this  Act  the  prisoner  was  trate? 
always   at  liberty,  either  by  cross-examination  or  otherwise,  to 
show  that  his  statement  was  not  admissible ;  and  although  this 
clause  says  that  the  statement  may  be  given  in  evidence  unless  it 
shall  be  proved  that  the  justice  did  not  sign  it,  yet  it  never  can 
be  held  that  this  enactment  was  intended  to  prevent  the  prisoner 
from   proving  that  the  statement  was  induced  by  promises   or 
threats,  or   improperly  and   untruly  taken    down.     The  utmost 
effect  that  can  reasonably  be  given  to  the  clause  is  that  the  state- 
ment, when  produced,  shall  be  in  precisely  the  same  position  as  if 
a  witness  had  proved  the  handwriting  of  the  justice  to  it. 

On  an  indictment  for  stabbing  it  appeared  that,  immediately  Query  whe- 
after  the  witnesses  had  been  examined  before  the  magistrate,  the  tlier  l!iere 

!      ,  ,  .  e  .  :  .         must  be  proof 

prisoner  had  tendered  to  the  magistrate  a  statement  in  writing  tnat  the  pri- 

signed  by  himself,  admitting  his  guilt.     This  statement  was  signed  soner  was 

by  the  magistrate,  and  appended  to  a  caption  in  the  form  (N.)  in  Cautioned  m- 

the  schedule  to  the  11  &  12  Viet.  c.  42,  with  an  addition  of  the  Of  the  state- 

caution  in  the  proviso.  (0)     Alderson,  B.,  objected  to  this  state-  ment  in  the 

ment  being  put  in  without  proof  dehors  the  caption  of  the  state-  Pnson^'s  ex- 
ment  itself,  that  the  provisions  of  the  11  &  12  Viet.  c.  42,  s.  18, 
as  to  cautioning  a  prisoner,  had  been  complied  with.     On  which 

(/)  Reg.  v.  Higson,  post,  p.  444.  may  have  been  holden  out  to  you,  to 

(/n)  Reg.  v.  Harris,  Keg.  v.  Hunt, post,  induce   you  to  make  any  admission  or 

p.  446.  confession  of  your   guilt;  but  whatever 

(«)  See  Reg.  v.  Sansome,  post,  p.  445.  you  t-hall  now  say  may  be  given  in  evi- 

(o)  This  caution  followed  after  the  cau-  dence  against  you  upon  your  trial,  not- 

tion  in  the  form  in  the  schedule,  and  was  withstanding  any  such  promise  or  threat.' 

in  these  terms,  'and  you  are  also  clearly  This  caution  exactly  follows  the  terms  of 

to  understand  that  you  have  nothing  to  the  proviso,  and  is  a  very  good  precedent 

hope  from  any   promise  of  favour,  and  to  follow. 

nothing   to  fear  Ironi  any  threat  which 
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[BOOK  vi. 


Query  whe- 
ther proof  be 
necessary  of 
the  caution  in 
the  proviso. 


Where  there 
has  been  no 
previous  pro- 
mise or  threat, 
it  is  sufficient 
if  a  prisoner 
be  cautioned 
in  the  terms 
contained  in 
the  enacting 
part  of  the 
11  &  12  Viet. 
c.  42,  s.  18,  to 


it  was  urged  for  the  Crown  that  the  magistrate's  signature  was  a 
sufficient  authentication  of  all  that  was  contained  in  the  caption 
of  the  prisoner's  statement.  Alderson,  B.,  having  consulted 
Coleridge,  J. ,  said,  (  As  the  point  is  new,  and  the  admission  or 
rejection  of  the  prisoner's  statement  will  not,  in  my  opinion,  make 
any  difference  in  the  case  against  him,  I  will  not  decide  the  ques- 
tion as  to  the  effect  of  the  magistrate's  signature,  but  I  will  receive 
the  prisoner's  statement,  merely  on  the  ground  of  its  having  been 
transmitted  with  the  depositions.  At  the  same  time,  however, 

I  entertain  a  very  strong  opinion  that  the  legislature  did  intend 
that  independent  proof  should  be  given  that  the  condition  pre- 
cedent as  to  cautioning  the  accused  was  complied  with ;  and  I  am 
confirmed  in  this  view  by  the  fact  that,  if  the  form  of  caption  given 
by  the  Act  were  to  be  literally  followed,  and  the  signature  of  the 
magistrate  be  all  that  needs  to  be  proved  in  order  to  render  a 
prisoner's  statement  admissible,  there  would  be  no  evidence  at  all 
that  the  accused  had  ever  been  cautioned  as  the  Act  provides; 
for  that  form  contains  no  statement  whatever  of  the  requisite 
formalities  as  to  the  cautioning  the  accused  having  been  complied 
with.'  (p) 

On  an  indictment  for  forgery  a  statement  by  the  prisoner  before 
the  magistrate  was  offered  in  evidence.  Appended  to  the  state- 
ment was  a  declaration  by  the  magistrate  that  he  had,  previously 
to  the  prisoner's  being  called  upon  for  his  defence,  repeated  the 
form  contained  in  schedule  (N.);  but  there  was  nothing  to  show 
that  the  caution  contained  in  the  latter  part  of  sec.  18  of  the 

II  &  12  Viet.  c.  42   had  been   used.     For   the   prisoner   it  was 
urged  that  proof  must  be  given  of  a  strict  compliance  with  the 
terms  of  the  proviso.     For  the  Crown  it  was  answered  that  the 
form  given  by  the  statute  had  been  scrupulously  adhered  to,  and 
that  the  rest  was  merely  a  direction  to  the  magistrate,  which  it  was 
to  be  presumed  he  had  complied  with.   Coleridge,  J.,  after  consult- 
ing Cresswell,  J.,  said  that  they  were  both  inclined  to  think  that 
the  proviso  was  a  condition  precedent,  and  that  in  the  absence  of 
any  proof  that  it  had  been  acted  upon,  the  statement  was  not 
receivable  in  evidence ;  but  they  added  that,  as  it  was  desirable 
so  important  a  point  should  be  settled,  they  would  receive  the  evi- 
dence, and  reserve  the  question,  if  it  should  become  necessary,  (y) 

Upon  an  indictment  for  attempting  to  procure  abortion  the 
statement  of  the  prisoner  before  the  magistrate  was  tendered  in 
evidence.  The  magistrate's  clerk  who  was  called  to  prove  it 
stated,  that  when  the  prisoner  was  before  the  magistrate,  the  wit- 
nesses for  the  prosecution  having  been  examined  in  his  presence, 
the  magistrate  thus  addressed  him :  '  Having  heard  the  evidence, 
do  you  wish  to  say  anything  in  answer  to  the  charge  ?  you  are  not 
obliged  to  say  anything,  unless  you  desire  to  do  so ;  but  whatever 
you  say  will  be  taken  down  in  writing,  and  may  be  given  in 
evidence  against  you  upon  your  trial ; '  that  the  magistrate  added 


(p}  Reg.  v.  Higson,  2  C.  &  K.  769. 
The  form  contains  the  first  caution,  but 
not  the  second  caution,  in  the  proviso; 
therefore  the  last  dictum  as  reported  is 
clearly  inaccurate.  It  seems  clear  that 
in  this  case  the  magistrate's  signature 


was  proved  by  a  witness. 

(7)  Reg.  v.  Kimber,  3  Cox,  C.  C.  223. 
Acquittal.  See  Reg.  v.  Sansome,  infra, 
which  seems  to  overrule  the  opinion  here 
given. 
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nothing  more.     The  prisoner  then  made  the  statement,  which  was  make  his 

taken  down,  read  over  to  him,   and   signed  by  him  and  by  the  SSBPIL"*" 
rrM  •        in  •      -  i  111  missiuie  at 

magistrate.      Ihe  statement  was  in  the  form  in  the  schedule  to  common  law, 
the  11  &  12  Viet.  c.  42,  ai.d  contained  the  words  so  proved  to  and  semkle 

X  i  j 

have  been  addressed  to  the  prisoner  by  the  magistrate.  It  was 
objected  that  the  statement  was  not  admissible,  as  the  magistrate 
had  not  given  the  caution  against  any  promise  or  threat  required 
by  the  proviso  in  sec.  18  of  the  statute;  but  Lord  Campbell,  C.  J., 
overruled  the  objection;  and,  upon  a  case  reserved,  after  argument, 
Lord  Campbell,  C.  J.,  thus  pronounced  judgment:  '  The  objection 
to  the  admissibility  of  this  statement  of  the  prisoner  is  unfounded. 
The  signature  of  the  magistrate,  and  that  of  the  prisoner,  were 
proved.  It  would  have  been  admissible  at  common  law,  and  is  so 
still  unless  excluded  by  the  statute.  It  is  argued  that  the  object 
of  the  caution  in  the  first  proviso  is  to  do  away  the  effect  of  a  pre- 
vious inducement ;  but  as  there  was  no  previous  inducement  here, 
it  is  not  necessary  in  this  case  to  decide  whether,  if  a  previous 
threat  or  inducement  had  been  held  out  to  the  prisoner,  the 
caution  prescribed  by  the  first  proviso  is  to  be  regarded  as  a  con- 
dition precedent  or  as  merely  directory.  The  28th  sec.  of  the 
statute  declares  that  the  forms  given  in  the  schedule  are  to  be 
deemed  good,  valid,  and  sufficient  in  law,  and  the  form  in  the 
schedule  does  not  contain  the  second  caution.  It  would,  therefore, 
seem  that  both  at  common  law  and  under  the  statute  the  state- 
ment in  this  case  was  admissible  in  evidence  against  the  prisoner.' 

The  court,  however,  intimated  that  it  would  be  prudent  in  Magistrates 
justices  always  to  give  the  prisoner  the  second  caution,  as  being  should  always 
the  only  course,  which  would  preclude  all  possibility  of  question  give5h^cau* 
as  to  the   admissibility  of  his  statement ;  for  as  it  was  not  yet  proviso,  as  it 
decided  whether  that  caution  was   absolutely  requisite  when  a  can  never  be 
previous  inducement  or  threat  had  been  held  out,  and  the  iustice  know.n  f°r 

ccrt&in  I  nut  no 

could  never  be  certain  whether  such  previous  threat  or  induce-  inducement 

ment  had  or  had  not  been  held  out,  a  perplexing  question  might  has  been  pre- 

arise  as  to  the  sufficiency  of  the  first  caution  to  remove  the  effect  Vl°tutslythhcld 

on  the  prisoner's  mind  of  such  threat  or  inducement,  should  it  prisoner. 
turn  out  in  fact  that  such  threat  or  inducement  had  been  held 
out.  (r) 

(r)  Reg.  v.  Sansome,  1  Den.  C.  C.  C.  C.  545,  or  3  C.  &  K.  332.  It  is  to  be 
545,  3  C.  &  K.  332,  E.  T.  1850,  from  observed  that  the  only  question  reserved 
which  report  the  statement  in  the  text  is  in  the  case  was,  whether  proof  in  fact  of 
given.  In  the  report  of  the  case  in  4  Cox,  the  caution  required  by  the  first  proviso 
<J.  C.  203,  Parke,  B.,  is  reported  to  have  was  necessary,  and  that  proof  in  fact  had 
said,  4 1  do  not  mean  at  all  to  say  that  been  given  of  the  first  caution,  and  con- 
there  is  any  reason  to  doubt  that  the  sequently  any  dicta  as  to  the  form  of  the 
first  caution  as  well  as  the  second  is  not  written  statement  were  extra  judicial.  It 
a  condition  precedent  to  the  admissi-  is  further  to  he  remarked  that  the  11  & 
bility  of  the  statement.  The  last  proviso  12  Viet.  c.  42,  P.  18,  has  not  made  the 
seems  to  override  both  cautions.'  A  Her-  form  in  the  schedule  the  only  means  of 
son,  B.,  '  Mr.  Mellor  gives  no  effect  to  proof,  and  consequently  a  statement  of 
the  words  of  the  last  proviso,  "at  any  the  prisoner  which  would  be  admissible 
time;"  he  reads  it  as  if  it  were  "  at  any  at  common  law,  may,  if  that  statute  has 
other  time"  '  Parke,  B.. '  Primd  facie  the  not  been  complied  with,  be  given  in 
examination  is  right  if  it  purports  to  be  evidence.  In  the  report  in  Cox,  Lord 
signed  by  the  magistrate,  and  there  is  no  Campbell,  C.  «£.,  said,  'It  seems  to  me 
evidence  that  he  did  not  sign  it;  and  I  that  that  proviso  contains  merely  a  di- 
think  it  would  be  admissible  if  neither  of  rection  to  the  magistrate  how  to  proceed, 
the  cautions  were  stated  to  have  been  and  not  a  condition  precedent.  If  he 
given.'  These  dicta  are  neither  in  1  Den.  neglects  bis  duty,  there  is  no  clause  of 
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Cases  of  simi- 
lar statutory 
forms. 


Prisoner's 
state- me  nts 
admitted 
without  any 
evidence. 


A  prisoner's 
statement  in 


In  a  previous  case  Alderson,  B.,  said,  f  It  is  difficult  to  under- 
stand the  18th  section  of  the  11  &  12  Viet.  c.  42,  unless  by 
supposing  the  first  proviso  to  apply  to  a  case  where  the  magis- 
trate is  made  aware  that  there  has  been  a  previous  promise  or 
threat  made  to  the  prisoner,  in  which  case  he  is  directed  to  give  a 
second  caution  ; '  (s)  and  Alderson,  B.,  afterwards  said,  '  But  may 
not  this  view  be  taken  of  the  Act,  that  it  is  under  no  circumstances 
more  than  directory,  and  that,  if  not  resorted  to,  the  statement 
of  the  prisoner  may  be  proved  as  before  ?'(£)  Both  these  dicta 
seem  quite  consistent  with  the  opinions  expressed  in  Reg.  v. 
Sansome,  (u)  and  to  be  very  correct. 

There  is  a  class  of  cases  which  bear  a  considerable  resemblance 
to  the  form  given  by  this  statute.  In  many  instances  forms  of 
summary  convictions  have  been  given,  and  it  is  fully  settled  that 
convictions  following  these  forms  are  good,  although  they  omit  to 
mention  matters  which  were  essentially  necessary  to  be  proved 
before  the  convicting  justices ;  (v)  and  these  authorities  tend  to 
show  that  a  prisoner's  statement,  if  in  the  form  in  the  schedule, 
would  be  sufficient  in  any  case,  unless  it  were  impeached  on 
extrinsic  grounds. 

Where  a  statement  of  a  prisoner  was  in  the  form  in  the  sche- 
dule, and  returned  with  the  depositions,  and  it  was  submitted  that 
no  evidence  was  necessary  to  prove  that  it  had  been  properly 
taken;  Erie,  J.,  said,  ( Without  deciding  whether  any  further 
evidence  is  necessary,  I  think,  if  the  prisoner's  statement  can  be 
proved  in  the  old  way,  it  will  be  advisable  to  adopt  that  course ; ' 
and  accordingly  the  statement  was  proved  by  a  police  officer. 
But  on  its  being  stated  that,  as  the  practice  of  the  sessions  had 
been  to  receive  the  depositions  without  further  evidence,  it  was 
very  important  to  have  the  point  settled ;  Erie,  J.,  consulted 
Kolfe,  B.,  and  found  that  he  admitted  the  statements  without 
any  evidence,  considering  them  as  having  been  duly  transmitted 
with  the  depositions  unless  anything  appeared  to  the  contrary ; 
and  as  that  had  been  the  practice  of  the  sessions,  Erie,  J.,  said  he 
should  in  future  adopt  the  same  rule ;  (w)  and  in  a  subsequent 
case  Erie,  J.,  followed  this  practice,  (x) 

In  Sansome's  case  it  is  said  that  the  judges  were  all  of  opinion 
that  if  a  confession  by  a  prisoner,  purporting  to  be  signed  by  a 


nullity  in  the  statute;  nothing  to  exclude 
a  confession,  which  would  be  admissible 
at  common  law.'  In  3  C.  &  K.  332, 
Erie,  J.,  said, '  If  there  was  proof  that  the 
statement  was  read  over  to  the  {prisoner, 
and  signed  by  him  and  by  the  magistrate, 
it  would  be  receivable  in  evidence  at 
common  law.'  The  reference  to  the 
second  proviso  plainly  shows  that  these 
dicta  were  pointed  at  cases  where  the 
clause  had  not  been  complied  with,  but 
there  was  a  statement  made  before  the 
magistrate  which  was  admissible  at  com- 
mon law;  for  that  proviso  applies  to  any 
statement  of  the  prisoner  made  '  at  any 
time,'  and  therefore  includes  a  statement 
made  by  the  prisoner  in  "answer  to  the 
charge  before  the  magistrate. 

(s)  Reg.  u.  Bund,  I  Den.  C.  C.  517. 

(*)  Beg.  v.  Bond,  4  Cox,  C.  C.  231. 


(M)  Supra. 

(v)  Reg.  v.  Johnson,  8  Q.  B.  102, 
Barnes  v.  White,  1  C.  B.  192.  In  re 
Alison,  10  Exch.  R.  561. 

(a?)  Reg.  v.  Harris,  4  Cox,  C.  C.  147, 
Aug.  1849. 

O)  Reg.  v.  Hunt,  4  Cox,  C.  C.  149. 
In  this  case  the  counsel  for  the  prosecu- 
tion applied  to  have  the  examination 
read,  and  Erie,  J.,  said,  '  I  hand  it  down, 
taking  notice  that  it  is  in  the  proper  form, 
and  that  it  has  been  duly  transmitted  by 
the  justice  to  the  proper  officer  of  the 
court;  for  if  it  appears  to  have  been  so 
transmitted,  and  there  is  nothing  shown 
to  the  contrary,  then  it  is  to  be  assumed  to 
have  been  duly  taken  according  to  the 
recent  statute;  and  therefore  no  further 
evidence  is  necessary.' 


CHAP.  iv.  §  ii.]     Examinations  before  Magistrates. 

magistrate,  has  been  duly  returned  to  the  judge,  and  has  on  the 
face  of  it  the  statement  that  the  first  caution  has  been  given,  it  is 
admissible  in  evidence  without  any  further  proof,  (y) 

Section  18  of  the  11  &  12  Yict.  c.  42,  is  only  intended  to  apply 
to  the  concluding  examination  of  a  prisoner  before  the  committing 
magistrate  after  all  the  witnesses  have  been  examined,  and  does 
not  apply  to  a  voluntary  statement  made  by  a  prisoner  in  the 
course  of  the  examination,  and  before  the  conclusion  of  the  case 
for  the  prosecution.  Such  a  statement  is  admissible,  and  it  is  im- 
material whether  it  is  made  before,  during,  or  after  a  remand,  (z) 
Therefore  where  a  policeman  took  a  prisoner  before  a  magistrate, 
and  applied  to  have  her  remanded,  and  produced  a  cash-box  and 
iron  chisel,  stating  his  belief  that  it  was  with  that  instrument 
that  the  prisoner  had  opened  the  box ;  upon  which  the  prisoner 
spontaneously,  and  without  any  question  having  been  put  to  her, 
said  that  she  had  not  opened  the  box  by  means  of  the  chisel,  but 
by  a  hammer ;  and  no  examination  was  taken  before  that  magis- 
trate, who  merely  granted  a  remand ;  it  was  held  that  the  state- 
ment of  the  prisoner  was  admissible  against  her,  although  she  had 
not  been  cautioned  before  she  made  it,  and  might  be  proved  by 
the  policeman,  (a) 

A  prisoner  was  taken  before  the  magistrate  on  the  20th  of  Oc- 
tober, and  charged  with  stealing  £70  in  money  from  his  employers, 
and  remanded  after  some  witnesses  had  been  examined.  He  was 
brought  up  a  second  time  on  the  24th  of  October,  and  then  further 
evidence  was  given,  and  that  which  had  been  given  on  the  former 
occasion  was  read  over.  The  magistrate  then  addressed  him  in 
the  language  prescribed  by  the  11  &  12  Viet.  c.  42,  s.  18  ;  but  did 
not  tell  him,  as  required  by  the  proviso,  that  he  had  nothing  to 
hope  from  any  promise  of  favour  or  to  fear  from  any  threat.  The 
prisoner's  answer  was  taken  down.  It  was,  f  I  shall  say  nothing 
here  ;  I  had  rather  say  it  at  my  trial.'  The  solicitor  for  the  pro- 
secution then  asked  for  another  remand.  The  prisoner  objected, 
and  assigned  a  reason,  and  being  asked  whether  he  wished  that  to 
be  taken  down  as  part  of  his  statement,  he  said  that  he  did,  and 
it  was  written  down ;  it  was,  f  It  is  my  intention  to  plead  guilty 
to  the  charge.'  This  statement  was  not  signed  by  the  prisoner  or 
the  magistrate.  The  prisoner  was  then  remanded,  and  brought 
again  before  the  magistrate  on  the  31st  of  October.  No  new 
witnesses  were  examined,  nor  any  questions  put  for  the  prosecu- 
tion, but  an  attorney  for  the  prisoner  put  a  few  questions  to  one 
of  the  witnesses,  who  had  been  before  examined.  The  evidence 
was  then  read  over  and  the  witnesses  wer%  res  worn.  The  statement 
made  by  the  prisoner  at  the  former  examination  was  then  read  to 
him.  His  attorney  objected  to  its  being  taken  as  his  statement, 
because  an  addition  had  been  made  to  the  evidence  in  answer  to 
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the  form  in  the 
schedule  is 
admissible 
without  any 
proof. 

The  examina- 
tion of  a  pri- 
soner is  that 
alone  which 
is  taken  after 
all  the  wit- 
nesses have 
been  ex- 
amined.    A 
voluntary 
statement  at 
any  other 
time  is  admis- 
sible, and  may 
be  proved  by 
any  one  who 
heard  it. 


A  prisoner 
was  duly  cau- 
tioned at  an 
examination, 
and  made  a 
confession  ;  he 
was  then  re- 
manded, and 
brought  up 
again,  and  a 
few  questions 
put  for  him 
to  the  wit- 
nesses; and 
the  confession 
was  held  ad- 
missible. 


(?/)  This  is  stated  in  the  reports  in  3 
C.  &  K.  and  4  Cox,  203,  but  not  in  1 
Denison,  C.  C.  545,  and  he  was  counsel 
in  the  case;  and  it  is  to  be  observed  that 
what  Denison  reports  Loid  Campbell  to 
have  said  is,  that  *  it  would  seem  that  both 
at  common  law,  and  under  the  statute, 
the  declaration  in  this  case  was  admis- 
sible in  evidence  against  the  prisoner; ' 


i.e.  in  a  case  where  in  fact  the  first  caution 
and  the  signatures  of  the  prisoner  and 
magistrate  had  been  proved.  Keg.  v. 
Harris  and  Keg.  v.  Hunt,  supra,  were  not 
referred  to  in  this  case. 

(z)  Per  Jervis,  C.  J.,  Keg.  v.  Stripp, 
infra. 

(a)  Reg  v.  Stripp,  Dears.  C.  C.  648. 
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Evidence  re- 
jected of  what 
a  prisoner 
said,  although 
his  statement 
had  not  been 
taken  in 
writing. 


When  the  pri- 
soner's exami- 
nation should 
be  taken.], 

As  to  the 
manner  in 
which  prison- 
ers should  be 
cautioned. 
[875] 


his  questions.     The  magistrate  then  again  asked  the  prisoner  in 
the  terms  prescribed  by  the  statute  whether  he  wished  to  make 
any  statement,  and  he  declined  doing  so.     The  prisoner's  counsel 
objected  to  the  former  statement  being  received ;  but  it  was  ad- 
mitted;   and,  upon  a  case  reserved,  it  was  contended  that  the 
statement  was  inadmissible  :   1st,  because  it  was  not  returned  with 
the  depositions ;  (b)  2ndly,  that  the  statement  was  made  after  an 
insufficient  caution.  But  the  judges  were  unanimously  of  opinion 
that  the  statement  was  properly  received  in   evidence.     It   was 
read  over  to  the  prisoner  at  the    second    examination,  and  the 
proper  caution  mentioned  in  the  Act  of  Parliament  given  to  him 
before  it  was  taken.     It  is  true  that  on  the  last  examination  some 
other  questions  (apparently  for  no  other  purpose  than  to  try  to 
raise  this  point)  were  put  to  one  of  the  witnesses  by  the  prisoner's 
attorney ;  but  this  made  no  real  difference.     If  it  was  receivable, 
as  undoubtedly  it  was,  before  they  were  put,  it  was   properly 
received  at  the  trial,  (c) 

On  an  indictment  for  murder  it  appeared  that  at  the  time  the 
authorities  were  unable  to  get  evidence  as  to  the  murderers ;  but 
several  persons  who  were  suspected  were  brought  before  the 
magistrates  and  examined  at  the  time,  and  amongst  others  the 
prisoner.  The  magistrate  stated  that  he  did  not  recollect  any- 
thing about  what  took  place  on  account  of  the  lapse  of  time. 
The  constable,  however,  who  had  taken  the  prisoner  before  the 
magistrate  at  the  time,  swore  that  the  prisoner  was  duly  cau- 
tioned ;  and  that  the  magistrate  did  not  take  down  in  writing  the 
prisoner's  statement ;  but  the  constable  was  able  to  prove  it.  It 
was  objected  that  the  object  of  the  12  &  13  Viet.  c.  69,  s.  18,  was 
to  prevent  parol  evidence  being  given  of  the  statement  of  a  pri- 
soner before  the  magistrate.  It  was  answered  that  the  concluding 
part  of  sec.  18  left  the  law  on  this  subject  as  it  was  before,  and 
that  before  the  Act  parol  evidence  of  what  a  prisoner  said  to  the 
magistrate  was  admissible  upon  proof  that  it  was  not  reduced  to 
writing.  Monahan,  C.  J.,  *  Then  the  magistrate  is  to  be  at  liberty 
to  take  it  down  or  not  as  he  pleases.  I  think  it  was  to  prevent 
this  that  the  Act  was  passed.  I  cannot  admit  the  evidence.'  (d) 

The  proper  time  for  taking  the  examination  of  a  prisoner  had 
always  been  held  to  be  after  the  witnesses  have  been  examined, 
and  he  has  heard  what  they  have  deposed  against  him ;  (e)  and  it  is 
expressly  made  so  by  the  new  clause. 

The  frequent  warnings  given  to  prisoners  not  to  say  anything 
that  may  criminate  themselves,  had,  on  several  occasions,  rendered 
it  necessary  for  learnecU  judges  to  state  what  was  the  proper 
course  of  proceeding  in  taking  the  examinations  of  prisoners. 
Thus  before  the  new  Act  it  was  laid  down  that '  A  prisoner  ought 
to  be  told  that  his  confessing  will  not  operate  at  all  in  his  favour, 
and  that  if  any  one  has  told  him  that  it  will  be  better  for  him  to 
confess,  or  worse  for  him  if  he  does  not,  he  must  pay  no  attention 


(6)  It  is  not  so  stated  in  the  case,  but 
merely  that  the  clerk  who  took  it  down 
read  it. 

(c)  Reg.  v.  Bond,  1  Den.  C.  C.  517, 
3  C.  &  K.  337. 

(d)  Reg.  v.  M'Dermott,  6  Cox,  C.  C. 
479.    This  decision  cannot  be  supported. 


It  is  contrary  not  only  to  the  cases  before 
the  Act,  but  to  Reg.  v.  Sansome,  ante, 
p.  445. 

(e)  Rex  v.  Fagg,  4  C.  &  P.  566,  Gar- 
row,  B.  Rex  v.  Bell,  5  C.  &  P.  162, 
Rex  v.  Spilsbury,  7  C.  &  P.  187. 
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to  it ;  and  that  anything  he  says  to  criminate  himself  will  be 
used  as  evidence  against  him  on  his  trial.  After  that  admonition 
it  ought  to  be  left  entirely  to  himself  whether  he  will  make  any 
statement  or  not ;  he  ought  not  to  be  dissuaded  from  making  a 
perfectly  voluntary  confession,  because  that  is  to  shut  up  one  of 
the  sources  of  justice. '(y)  A  prisoner  is  not  to  be  entrapped  into 
making  any  statement ;  but  when  a  prisoner  is  willing  to  make  a 
statement,  it  is  the  duty  of  the  magistrates  to  receive  it ;  but 
magistrates,  before  they  do  so,  ought  entirely  to  get  rid  of  any 
impression  that  may  have  been  made  on  the  prisoner's  mind  that, 
the  statement  may  be  used  for  his  benefit,  and  the  prisoner  ought 
to  be  told  that  what  he  thinks  fit  to  say  will  be  taken  down,  and 
may  be  used  against  him  on  his  trial.  (<?) 

Before  the  new  Act  it  was  held  that  the  examination  of  a  pri- 
soner ought  to  be  taken  down  in  the  precise  words  used  by  him ; 
and  the  language  ought  not  to  be  changed ;  and  where  it  appeared 
to  be  in  such  language  as  the  prisoner  did  not  use,  or  could  not 
have  used,  it  was  not  admitted  in  evidence  against  him,  (k)  and 
the  new  form  directs  it  to  be  in  his  very  words  as" near  as  possible. 

The  examination  of  a  prisoner  must  not  be  taken  upon  oath ; 
but  although  it  was  in  one  case  considered  otherwise,  (i)  it  seemed 
to  be  settled  that  questions  might  be  asked  of  the  prisoner  by 
the  magistrate,  if  he  thought  fit  so  to  do,  and  that  the  examination 
would  not  be  rejected  on  the  ground  that  the  magistrate  did  put 
questions  to  the  prisoner,  especially  if  such  questions  were  put 
merely  for  the  purpose  of  explaining  what  the  prisoner  himself 
said ;  (/)  and  this  still  seems  to  be  the  law.  (jj  ) 

As  by  the  statute  the  magistrate  is  expressly  enjoined  to.  put 
the  examination  into  writing,  it  will  be  intended  that  he  did  as 
the  law  requires ;  and  parol  evidence  of  a  prisoner's  statement 
before  him  ought  not  to  be  received  until  it  is  clearly  shown  that 
in  fact  such  a  statement  never  was  reduced  into  writing,  (k)  And 
in  order  to  render  parol  evidence  of  a  prisoner's  statement  admis- 
sible, it  is  not  sufficient  for  a  witness  to  state  that  he  did  not  see 
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(/)  Per  Gurney,  B.  Eex  v.  Green,  5 
C.  &  P.  312. 

(g)  Reg.  y.  Arnold,  8  C.  &  P.  621, 
Lord  Denman,  C,  J. 

(/*)  Rex  v.  Sexton,  1  Burn.  Just.  Doyl. 
&  Wms.  1086,  ante,  p.  426,  and  other 
cases  there  cited.  The  proper  course  is 
to  take  the  examination  in  the  first  per- 
son ;  e.g. '•I  did  so  and  so,'  &c.,  and  to 
insert  the  very  words  the  prisoner  uses, 
whatever  they  may  he.  C.  S.  G. 

(i)  Rex  0.  Wilson,  Holt,  R.  597,  per 
Richards,  C.  B. 

0")  Rex  v.  Ellis,  R.  &  M.  N.  P.  R/432. 
Rex  v.  Bartlett,  7  C.  &  P.  832.  Rex  v. 
Rees,  7  C.  &  P.  568,  and  see  the  cases 
ante,  p.  405. 

(jj)  See  the  observations  ante,  p.  438. 

(ft)  Jacobs'  case,  1  Leach,  309.  Fear- 
shire's  case,  ibid.  202.  Hinxman's  case, 
ibid.  310,  note  (a).  Fisher's  case,  ibid. 
311,  note  (a).  Rex  v.  Hollingshead,  4 
C.  &  P.  242.  Phillips  v.  Wimburn,  4 
C.  &  P.  273.  Reg.  v.  M'Govern,  5  Cox, 


In  what  man- 
ner the  exami- 
nations should 
be  taken. 


Not  upon 
oath. 

Questions 
may  be  asked. 


Parol  evidence 
of  examina- 
tion before 
magistrate,  is 
admissible 
after  clear 
proof  that  the 
examination 
was  not  taken 
in  writing. 


C.  C.  506.  Where  the  law  authorizes 
any  person  to  make  an  inquiry  of  a  judi- 
cial nature,  and  to  register  the  proceed- 
ings, the  written  instrument  so  con- 
structed is  the  only  legitimate  medium  to 
prove  the  result,  3  Stark.  Ev.  7S6.  Hence 
parol  evidence  cannot  be  received  of  the, 
declaration  of  a  prisoner  taken  under  the 
statute,  where  the  examination  has  been 
taken  in  writing.  But  if  the  statute  had 
not  made  the  taking  an  examination  in 
writing  a  judicial  proceeding,  there  is 
nothing,  it  is  conceived,  in  the  rules  of 
evidence  which  would  make  the  state- 
ment reduced  to  writing  primary  evi- 
dence, to  the  exclusion  of  any  collateral 
parol  proof  of  what  the  prisoner  declared. 
If  several  witnesses  were  to  hear  a  con- 
fession, not  made  in  the  course  of  an 
examination  under  the  statute,  and  one 
of  them  were  to  reduce  it  to  writing,  as 
it  was  being  delivered,  such  writing  would 
not  exclude  the  testimony  of  the  other 
witnesses.  See  ante,  p.  224. 
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Harris's  case. 
Parol  evi- 
dence may  be 
given  to  add 
to  the  written 
examination 
of  a  prisoner 
taken  by  a 
magistrate. 


[877] 


anything  taken  down  in  writing,  (7)  or  that  no  examination  was 
taken  in  writing, (m)  but  the  magistrate's  clerk  must  be  called  to 
prove  that  he  did  not  take  down  in  writing  what  the  prisoner 
said,  (n)     But  if  in  fact  the  examination  was  not  taken  in  writing, 
parol  evidence  may  be  given  of  the  prisoner's  declarations.     Hall 
and  two  others  were  tried  for  burglary.     The  evidence  was  clear 
against  the  two  others ;  but,  excepting  one  or  two  slight  circum- 
stances, certainly  not  sufficient  of  themselves  to  have  put  Hall  on 
his  defence,  the  only  evidence  against  him  was  his  examination  be- 
fore the  magistrate,  which  was  not  taken  in  writing,  either  by  the 
magistrate  or  by  any  other  person,  but  was  proved  by  the  viva  voce 
testimony  of  two  witnesses  who  were  present,  and  which  amounted 
to  a  full  confession  of  his  guilt.     On  a  case  reserved  on  the  question 
whether  this  evidence  of  the  confession  was  well  received,  all  the 
judges,  except  Gould,  J.,  were  of  opinion  that  the  conviction  was 
right.  (0)     So  where  it  was  proved  that  the  magistrate  before 
whom  the  prisoners  were  examined  was  very  deaf,  and  did  not 
take  down  what  they  said  when  before  him ;  Taunton,  J.,  per- 
mitted parol  evidence  to  be  given  of  their  statements  before  the 
magistrate,  (p)     So  a  written  examination  before  a  magistrate 
will  not  exclude  evidence  of  a  previous  parol  declaration,  which 
has   not   been   reduced   into  writing,  (g)     And   in   Rowland  v. 
Ashby,  (r)  Best,  C.  J.,  said,  (  My  opinion  is  that,  upon  clear  and 
satisfactory  evidence,  it  would  be  admissible  to  prove  something 
said  by  a  prisoner  beyond  what  was  taken  down  by  a  magistrate.' 
And  it  has  since  been  expressly  held  that  parol  evidence  is  ad- 
missible to  add  to  the  written  examination  of  a  prisoner  state- 
ments made  by  him  while  before  a  magistrate,  and  which  are  not 
contained  in  such   examination.     Upon   an   indictment   against 
Butler,  Harris,  and  Evans,  for  stealing  a  ewe,  the  property  of 
Bennett,  it  appeared  that  Harris,  Butler,  and  Evans  were  taken 
before  a  magistrate  about  stealing  three  sheep  of  Bennett,  Pennell, 
and  Price ;  at  the  meeting  Bennett,  Pennell,  and  Price  were  all 
present.     The  magistrate  identified  the  examinations,  and  said 
that  was  all  that  was  taken  down ;  that  was  what  each  of  the 
prisoners  said ;  it  was  all  in  his  writing,  he  had  no  clerk ;  the  in- 


(Z)  Phillips    v.  Wimburn,  4  C.  &  P. 
273,  Tindal,  C.  J. 

(»i)  Rex  v.  Isaac  Packer,  Gloucester 
Spr.  Ass.  1829,  MSS.  C.  S.  G.  In  this 
case  the  witness  stated  that  no  examina- 
tion was  taken  in  writing,  and  Parke,  J., 
aid,  'As  all  things  are  to  be  presumed 
X)  be  rightly  done,  I  must  have  the 
magistrate's  clerk  called  to  prove  that  no 
examination  of  the  prisoner  was  taken  in 
writing,  and  unless  you  can  clearly  show 
that  the  magistrate's  clerk  did  not  do  his 
duty,  I  will  not  receive  the  evidence.'  So 
in  Rex  v.  Phillips,  Worcester  Sum.  Ass. 
1831,  MSS.  C.  S.  G.,  where  a  witness 
stated  that  he  believed  that  what  the 
prisoner  said  before  the  magistrate  was 
not  taken  down  in  writing,  but  he  was 
not  quite  certain  that  that  was  so;  Bo- 
sanquet,  J.,  said  that  the  justice's  clerk 
ought  to  be  called  to  show  whether  any- 
thing had  been  taken  in  writing,  as  it 


must  be  presumed  that  he  had  done  his 
duty;  and  the  clerk  was  accordingly 
called,  and  proved  that  nothing  was 
taken  in  writing,  and  then  parol  evidence 
was  received  of  what  the  prisoner  said 
before  the  magistrate. 

(n)  It  should  seem  on  the  same  ground 
that,  where  there  is  no  magistrate's  clerk 
present,  the  magistrate  should  be  called 
to  prove  that  he  did  not  take  the  exami- 
nation in  writing.  See  Rex  v.  Harris, 
R.  &  M.  C.  C.  R,  338,  infra,  where  this 
course  was  adopted.  C.  S.  G. 

(0)  Hall's  case,  cited  by  Grose,  J.,  in 
Lambe's  case,  2  Leach,  559.  Rex  v. 
Huet,  2  Leach,  821. 

(/>)  Rex  v.  Shillcock  and  Barnes,  Staf- 
ford Spr.  Ass.  1832,  MSS.  C.  S.  G. 

(?)  Rex  v.  M'Carty,  2  Stark.  Ev.  38. 
See  also  Rex  v.  Reason  and  Tranter,  1 6 
How.  St.  Tr.  35,  by  Eyre,  J. 

(r)  R.  &  M.  N.  P.  C.  231. 
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formations  were  taken  as  to  the  three  sheep  before  Evans  and 
Harris  were  examined ;  he  took  down  everything  that  they  said 
that  he  heard.     The  papers  produced  contained  everything  as  he 
believed  that  transpired  before  him,  and  he  intended  to  take  down 
all  that  was  said  to  him,  and  he  believed  he  did.     The  room  was 
very  full.     The  papers  produced  were  the  depositions  of  Pennell, 
Price,  and  Bennett,  as  to  the  stealing  of  their  sheep  respectively, 
and  Butler's  examination  and  confession  as  to  each  offence.     The 
following  were  the  examinations  of  Harris  and  Evans : — 'J.  Harris 
being  called  upon  for  his  defence,  voluntarily  saith  that  he  was 
concerned  in  stealing  a  sheep,  the  property  of  J.  Pennell,  but  that 
J.  Butler  was  the  foreleader  in  the  business.'     (  W.  Evans  volun- 
tarily saith  that  he  did  not  kill  the  sheep,  but  that  he  helped  to 
carry  it  away.'     A  witness  stated  that  Mr.  C.,  the  magistrate, 
examined  Harris  and  Evans,  and  he  wrote;  that   when  Harris 
was  asked  about  Bennett's  sheep,  Mr.  C.  was  at  the  table  with 
his  paper  and   pen   before   him,   but   his   hand  was  not  going. 
What  Harris  said  about  Bennett's   sheep  was   said  to  Mr.  C. 
Mr.  C.  heard  what  Harris  and  also  what  Evans  said  about  Ben- 
nett.    He  took  down  in  writing  what  they  said  about  Bennett's 
sheep;  (s)  what  they  said  they  said  to  Mr.  C.     Harris  said  he  was 
connected  with  the  taking  of  Bennett's  sheep.     Harris  said  they 
took  a  neddy  out  of  the  road,  and  put  the  sheep  upon  him.    Evans 
said  he  helped  to  take  the  sheep — Bennett's  sheep ;    this   was 
addressed  to  Mr.  C.     Another  witness  said  that  he  heard  Harris 
say  that  he  helped  to  take  Bennett's  sheep ;  that  he  addressed 
Mr.  C. ;  that  Harris  said  to  Evans,  (  Speak  the  truth,  you  may  as 
well  speak  the  truth  as  not ; '  that  Evans  then  said  he  helped  to 
do  it;  he  helped  to  take  Bennett's  sheep:  what  Evans  said  was 
addressed  to  Mr.  C.     The  evidence  of  these  two  witnesses  was 
objected  to,  but  received ;  and,  upon  a  case  reserved  upon  the 
questions  whether,  as  Harris  and  Evans  had  made  a  confession  as 
to  Pennell's  sheep,  which  had  been  taken  down  in  writing  by  the 
magistrate,  any  confession  as  to  Bennett's  sheep  could  be  supplied 
by  parol  evidence;    and  whether,   as  the  magistrate  had  taken 
down  in  writing  everything  he  heard,  and  he  intended  to  take 
down  all  that  was  said  to  him,  and  he  believed  he  did,  parol  evi- 
dence could  be  given  of  anything  else  that  was  addressed  to  the 
magistrate ;    the  judges  were  unanimously  of  opinion  that  the 
evidence  being  precise  and  distinct  was  properly  received,  (t) 

(«)  Quaere,  whether  this  should  not  be  the  evidence  of  witnesses  ;  and  mentions 

'  Pennell's  sheep  ?'  My  MSS.  note  has  as  the  only  authority  in  favour  of  this 

no  such  statement  of  this  witness,  and  proposition  Rex  v.  Mulvey,  Lancaster 

'Bennett'  might  easily  be  printed  erro-  Spr.  Ass.  1831,  Matth.  Dig.  157,  S.  C. 

neously  instead  of  '  Pennell.'  C.  S.  G.  as  Rex  v.  Maloney,  Rose.  C.  E.  57.  This 

(i)  Rex  u.  Harris,  R.  &  M.  C.  C.  R.  case  is  stated  immediately  after  Rex  v. 
338,  Lord  Lyndhurst,  C.  B.,  Bosanquet,  Moore,  post,  p.  453,  and  the  whole  state- 
J.,  Taunton,  J.,  and  Gurney,  B.,  absen-  ment  is,  'but  if  it  ought  to  have  been 
tibus.  Mr.  Phillipps,  vol.  2,  Ev.  83,  taken  down  in  writing,  and  was  not,  it  is 
et  seq.,  contends  that  if  a  prisoner's  state-  inadmissible.'  Whether,  therefore,  there 
ment,  taken  down  in  writing,  is  given  in  was  any  statement  in  writing  by  the  pri- 
evidence  against  him,  as  containing  an  soner,  or  at  what  time  the  statement  pro- 
admission  of  some  fact,  or  a  confession  of  posed  to  be  given  in  evidence  was  made, 
guilt,  and  the  magistrate  has  omitted  to  does  not  appear.  Mr.  Phillipps  then 
insert  some  other  material  part  of  his  proceeds  to  allege  that  Rex  v.  Harris 
statement,  the  counsel  for  the  Crown  will  '  will  be  found,  on  an  attentive  perusal, 
not  be  allowed  to  supply  the  omission  by  not  to  bear  upon  the  point  in  question, 
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And* in  like  manner  where  a  defendant  had  laid  an  informa- 
tion that  he  apprehended  danger  to  his  life  from  the  plaintiff, 
which  was  put  in  and  read,  it  was  held  by  all  the  judges  of  the 
Common  Pleas  that  evidence  was  admissible  to  prove  anything  the 
defendant  had  said  as  part  of  his  information  beyond  what  was  put 
in  writing,  either  for  the  purpose  of  explanation  or  addition,  (u) 

The  following  cases  have  also  been  decided  with  reference  to 
the  same  subject.  Where,  on  an  indictment  for  larceny,  the 
prosecutor  stated  that  the  prisoner,  when  under  examination  before 
a  magistrate,  made  a  confession  of  his  guilt,  and  was  about  to 
state  it ;  but,  on  referring  to  the  depositions  returned,  it  appeared 
that  the  prisoner  was  there  stated  to  have  said,  f  I  decline  to  say 
anything ; '  Lord  Abinger,  C.  B.,  was  of  opinion  that  the  prose- 
cutor's statement  could  not  be  received  in  evidence,  (v) 

Where  three  prisoners  were  taken  before  the  magistrate  at  the 
same  time  on  the  same  charge,  and  each  made  a  statement,  which 
was  taken  down  by  the  magistrate's  clerk,  but  he  had  left  a  blank 
whenever  either  of  the  prisoners  had  mentioned  the  name  of  either 
of  the  other  prisoners,  conceiving  that  such  mention  of  the  name 
was  not  evidence  against  the  person  so  mentioned,  and  it  was  pro- 
posed to  supply  these  blanks  by  the  parol  evidence  of  the  clerk ; 
Patteson,  J.,  said,  fl  think  I  ought  not  to  receive  the  parol 
evidence ;  I  think  that  the  rule  ought  not  to  be  extended.  In  the 
present  case  the  statement  professes  to  be  a  complete  account  of 


nor  even  afford  an  argument  against  the 
proposition  above  maintained;'  and,  after 
stating  the  facts  of  that  case,  adds  (in  a 
note,  p.  85), '  It  is  not  to  be  inferred  from* 
this  decision  that  parol  evidence  can  be 
given  of  anything  else  that  was  addressed 
to  the  magistrate.  The  proposed  evidence 
was  receivable,  being  distinct  (that  is  dis- 
tinct from  the  examination  produced,  and 
distinct  from  the  offence  therein  mentioned); 
this  is  quite  different  from  its  being  in 
addition  to  the  examination.  The  exa- 
mination produced  related  to  another 
offence,  and  was  not  admissible  as  evi- 
dence in  this  prosecution ;  the  only  reason 
of  its  being  produced  doubtless  was  to 
show  that  the  confession,  which  it  was 
proposed  to  prove  by  the  evidence  of  the 
two  witnesses,  was  not  included  in  the 
examination,  but  altogether  omitted;  for 
that  purpose,  and  that  only,  it  was  proper 
and  indispensable  to  produce  the  written 
examination.  The  point  decided  then  was 
nothing  more  than  this,  that  parol  evidence 
might  be  given  of  a  confession  made  by 
a  prisoner  before  the  committing  magis- 
trate, who  took  a  written  examination 
relating  to  other  distinct  charges,  but 
which  did  not  in  any  respect  relate  to 
the  offence  for  which  he  was  afterwards 
tried.'  It  must  be  observed,  however, 
that  the  learned  author  is  in  error  in 
several  points.  In  the  first  place,  the 
term  '  distinct,'  coupled  as  it  is  with 
'precise,'  means  'plain,  clear,  and  un- 
equivocal,' and  not  what  is  suggested. 
In  the  next  place,  the  examination  of 
Evans,  which  was  in  answer  to  the  three 
charges,  all  heard  at  the  same  time,  only 


mentions  '  the  sheep,'  without  specifying 
which  of  the  three.  In  any  view  of  the 
case,  therefore,  the  judges  must  have  held 
that  parol  evidence  was  admissible,  to 
show  what  sheep  Evans  mentioned;  and 
as  the  evidence  of  the  two  witnesses 
strongly  tends  to  show  that  the  state- 
ment of  Evans  related  to  the  sheep  of 
Butler,  the  inference  is  that  the  judges 
held  that  it  was  allowable  to  add  to  the 
examination  of  Evans  that  he  stated  that 
the  sheep  therein  mentioned  belonged  to 
Butler.  Lastly,  as  the  examination  of 
each  of  the  prisoners  was  a  single  state- 
ment '  in  defence '  of  three  charges,  the 
case  does  decide  that  parol  evidence 
is  admissible  to  add  to  the  statement  of 
each  prisoner  in  answer  to  the  charge  of 
stealing  Bennett's  sheep;  and  it  is  just 
the  same  as  if  the  statement  had  been, 
'  as  to  Pennell's  sheep  I  say  so  and  so, 
and  as  to  the  others  I  decline  to  say  any- 
thing.' C.  S.  G. 

(M)  Venafra  v.  Johnson,  1  M.  &  Rob. 
316.  See  Jeans  v.  Wheedon,  2  M.  & 
Rob.  486,  and  the  note  to  that  case. 

(v)  Rex  v.  Walter,  7  C.  &  P.  267. 
The  ground  of  this  decision  is  not  stated, 
and  it  may  have  been  that  the  very 
learned  Chief  Baron  considered  the  evi- 
dence proposed  as  contradicting  the  state- 
ment of  the  prisoner  returned  by  the 
magistrate,  as  the  confession  proposed  to 
be  given  in  evidence  was  said  to  be  made 
'  when  the  prisoner  was  under  examina- 
tion,' and  not  during  the  time  the  wit- 
nesses were  being  examined  against  him. 
See  the  observations  in  note  (/),  post, 
p.  455. 
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what  took  place ;  and  I  am  of  opinion  that  supplementary  evidence 

ought  not  to  be  received.'  (w)     So  where  an   examination  of  a 

prisoner  on  oath  was  not  allowed  to  be  given  in  evidence,  and  it 

was  proposed  to  give  in  evidence  what  the  prisoner  said,  which 

was  not  taken  down,  and  Rex  v.  Harris  (x)  cited ;  Gurney,  B., 

said, '  It  is  very  dangerous  to  admit  such  evidence,  and  I  think  it      [379] 

ought  not  to  be  done  in  this  case.'  (y) 

The  general  rule  respecting  confessions  is  that  ( a  free  and  Statements 
voluntary  confession  made  by  a  person  accused  of  an  offence  is  aj?d  remarks 
receivable  in  evidence  against  him,  whether  such  confession  be  while  the60 
made  at  the  moment  he  is  apprehended,  or  while  those  who  have  witnesses  are 
him  in  custody  are  conducting  him  to  the  magistrate's,  or  even  bem£  ex- 
after  he  has  entered  the  house  of  the  magistrate  for  the  purpose  against  him. 
of  undergoing  his  examination,'  (z)  or  even  whilst  the  witnesses 
are  being  examined  against  him,  and  it  is  only  to  the  period  of 
time  during  which  the  magistrate  is  taking  the  prisoner's  examina- 
tion that  the  written  statement  of  the  prisoner  can  apply.     Any 
remarks  or  statements  therefore  made  by  the  prisoner  after  the 
inquiry  before  the  magistrate  has  begun,  and  whilst  the  witnesses 
are  being  examined,  may  be  received  in  evidence,  although  the 
prisoner's  examination  is  afterwards  taken  in  writing. 

Thus  where  one  of  two  prisoners  was  committed  before  the 
other  was  apprehended,  and  the  depositions  against  the  one  prisoner 
were  read  over  before  the  magistrate  to  the  other  prisoner,  and 
after  they  were  read  that  prisoner  went  across  the  room  to  a 
witness,  who  was  called,  and  said  something  to  him  so  loud  that 
it  might  have  been  heard  by  the  magistrate  if  he  had  been 
attending,  and  the  magistrate  proved  the  examination  of  the 
prisoners  before  himself,  and  the  statement  to  the  witness  was 
not  contained  in  it;  Parke,  J.,  held  that  what  the  prisoner  had 
said  to  the  witness  might  be  given  in  evidence,  (a)  So  ( an 
incidental  observation  made  by  a  prisoner  in  the  course  of  his 
examination  before  a  magistrate,  but  which  does  not  form  a  part 
of  the  judicial  inquiry  so  as  to  make  it  the  duty  of  the  magistrate 
to  take  it  down  in  writing,  and  which  was  not  so  taken  down, 
may  be  given  in  evidence  against  him  at  the  trial.'  (5)  So  where 
a  man  and  woman  were  before  the  magistrates  on  a  charge  of 
burglary,  and  in  the  course  of  the  examination  of  a  witness  a 
glove  was  produced,  which  had  been  found  on  the  man  with  part 
of  the  stolen  property  in  it,  on  which  the  man  said,  (  She  gave  me 
the  glove,  but  she  knew  nothing  of  the  robbery ; '  the  depositions 
having  been  put  in,  and  the  clerk  to  the  magistrates  having  proved 
them,  and  there  being  no  such  statement  in  the  depositions-  or 
examination  of  the  prisoner,  Erskine,  J.,  held  that  what  the  man 
said  might  be  proved  by  parol  evidence,  (c) 

(w)  Reg.  v.  Morse,  8  C.  &  P.  605.  Rex  v.  Harris,  supra,  by  the  counsel  for 

(a-)  Supra,  note  (<)•  the  Crown.     MSS.  C.  S.  G. 

O)  Rex  v.  Lewis,  6  C.  &  P.  161,  ante,  (i)  Rex  v.  Moore,  Matth.  Dig.  C.  L. 

p.  409.  157,  Parke,  B. 

(2)  Per   Grose,  J.,  in   delivering  the  (c)  Reg.  v.  Hooper,  Gloucester  Sum. 

judgment  of  the  judges  in  Lambe's  case,  Ass.  1842.     The  clerk  to  the  magistrates 

2  Leach,  552.  could  not  remember  the  observation,  and       * 

(a)  Rex  v.  Johnson  and  Spiers,  Glou-  it  was  proved  by  two  policemen.     MSS. 

cester  Spr.  Ass.  1829,  MSS.  C.   S.  G.  C.  S.  G, 
This  case  was  relied  upon  at  th,e  trial  of 
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Parol  evidence  may  be  given  of  a  question  asked  by  a  magis- 
trate in  the  course  of  examination  of  a  witness,  and  of  the 
prisoner's  reply  to  it,  neither  the  one  nor  the  other  being  taken 
down  in  writing.  On  the  examination  of  a  prisoner  on  a  charge 
of  murder,  one  of  the  witnesses  stated  that  she  had  bought  a  pot 
of  the  prisoner,  upon  which  one  of  the  magistrates  asked  what 
sort  of  a  pot  it  was,  and  the  prisoner,  although  the  question  was 
not  particularly  addressed  to  him,  made  an  answer.  It  was  sub- 
mitted that  no  evidence  could  be  given  of  what  passed  before  the 
magistrate  except  the  depositions.  Coleridge,  J.,  f  What  the 
magistrate  himself  said  would  not  be  taken  down.  That  may 
certainly  be  asked.'  It  was  then  submitted  that  the  statement 
made  by  the  prisoner  and  signed  by  the  magistrate  must  be  put  in 
before  it  could  be  asked  what  the  prisoner  said.  Coleridge,  J., 
'  There  seems  to  be  no  necessity  for  putting  in  the  written  ex- 
amination. It  is  not  what  the  prisoner  says  when  called  upon  for 
his  defence  that  is  asked,  but  an  observation  made  in  the  course 
of  the  case,  and  as  that  would  not  be  put  down  as  part  of  his 
statement,  I  am  clearly  of  opinion  that  it  is  receivable.'  The 
clerk  to  the  magistrate  then  proved  that  he  took  down  the  exami- 
nation of  the  witnesses,  and  that  he  took  down  what  the  prisoners 
said  when  they  were  asked  what  they  had  to  say  for  themselves, 
but  that  he  did  not  take  down  anything  which  either  of  the 
prisoners  said  before  the  witnesses  had  been  all  examined.  Cole- 
ridge, J.,  '  At  the  close  of  the  evidence  for  the  prosecution  the 
prisoner  is  asked  if  he  wishes  to  say  anything,  and  if  he  does,  it  is 
taken  down,  and  the  evidence  of  that  statement  is  the  written 
examination ;  but  if  a  prisoner  says  something  while  the  witnesses 
are  under  examination  that  does  not  stand  on  the  same  ground, 
I  shall  receive  the  evidence.'  (d) 

Two  cases  bearing  the  other  way  are  reported,  but  they  cannot 
be  supported,  (e) 

Where  there  were  two  investigations  by  the  same  magistrates 
who  committed  the  prisoner,  and  on  the  first  occasion  two  wit- 
nesses were  examined,  and  a  statement  was  made  by  the  prisoner, 
and  taken  down  in  writing,  but  it  was  not  read  over  to  the  pri- 
soner, nor  was  he  asked  to  sign  it.  The  depositions  of  the 
witnesses  were  not  taken  formally  till  the  second  occasion,  and 


(d)  Rex  v.  Spilsbury,  7  C.  &  P.  187. 

(e)  In  Reg.  v.  Weller,  2  C.  &  K.  223, 
whilst  a  witness  was  giving  evidence  be- 
fore the  justice  as  to  some  nails  in  some 
shoes,  the  prisoner  said  something  as  to 
them,  which   did  not  appear  in  the  de- 
positions ;  and  Platt,  B.,  refused  to  admit 
this  statement,  on  the  ground  that  the 
justice  ought  to  have  taken  it  down  in 
the   depositions.     In  Reg.  v.  Carpenter, 
2  Cox,  C.  C.  228,  a  prisoner  had  told  the 
constable  that  he  had  sold  a  coat  to  one 
Riddle,  who  being  examined  before  the 
magistrate  denied  that  the  prisoner  had 
sold  him  the  coat  at  all,  and  thereupon 
the  prisoner  interposed  and  named  an- 
other person  to  whom  he  had  sold  it; 
and  at  the  close  of  the  examinations  the 
prisoner  made  a  statement  which  con- 
tained nothing  about  the  coat;  it  was 
held  that  the  incidental  observation  was 
not  admissible.     Wilde,  C.  J. ,  read  Rex 


v.  Moore,  Matth.  Dig.  C.  L.  157,  as  set  out 
ante,  p.  453,  and  added,  'Here  the  very 
matter  upon  which  they  were  inquiring 
was  the  mode  in  which  the  prisoner  was 
dressed  upon  the  night  in  question,  and 
what  had  become  of  a  particular  coat, 
which  it  was  supposed  that  he  wore.  It 
was  the  duty  of  the  magistrate  to  take 
down  any  remark  that  had  a  bearing 
upon  that  subject,  and  I  do  not  think 
that  I  ought  to  receive  parol  evidence  of 
it.'  It  is  clear  that  these  decisions  pro- 
ceeded on  a  mistake;  the  duty  of  the 
magistrate  under  the  7  Geo.  4,  c.  64,  was 
to  take  the  examination  of  the  prisoner 
at  the  end  of  the  examinations  of  the 
witnesses.  Any  remark  by  the  prisoner 
during  the  examination  of  the  witnesses 
never  could  form  any  part  of  his  exami- 
nation under  the  7  Geo.  4,  c.  64,  and 
still  less  can  it  under  the  11  &  12  Viet. 
c.  42. 
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the  magistrate  did  not  return  with  them  the  statement  made  by 
the  prisoner  on  the  first  occasion ;  but  on  the  contrary  returned 
the  following  memorandum :  '  The  prisoner,  being  advised  by  his 
attorney,  declines  to  say  anything.'  It  was  objected  that  as  the 
magistrate  returned  that  the  prisoner  had  declined  to  say  anything, 
it  was  not  competent  for  the  clerk,  in  contradiction  of  the  magis- 
trate's own  account,  to  give  in  evidence  that  which  purported  to 
be  a  statement  made  before  the  magistrate.  But  Littledale,  J., 
and  Parke,  B.,  were  both  of  opinion  that  the  evidence  was  admis- 
sible, although  the  magistrate  might  have  neglected  his  duty  in 
not  returning  what  the  prisoner  said.  And  Parke,  B.,  added, 
(  Let  the  effect  of  the  evidence  be  what  it  may  with  the  jury,  it  is 
clearly  admissible.  What  a  prisoner  says  is  evidence  against 
himself,  whether  the  officer  was  right  or  wrong  in  not  returning 
the  statement,  or  furnishing  a  copy  of  it  to  the  prisoner.  9(f) 

If  a  written  examination  be  produced  on  the  part  of  the  prose- 
cution, as  the  examination  of  the  prisoner  taken  in  writing  by  the 
magistrate  according  to  the  statute,  it  has  been  said  that  the 
prisoner  is  at  liberty  to  meet  such  evidence  by  contrary  testimony, 
and  to  show  that  the  written  instrument  is  inaccurate,  (g) 

The  examination  of  a  prisoner,  when  reduced  into  writing, 
ought  to  be  read  over  to  him,  and  likewise  tendered  to  him  for  his 
signature.  And  by  the  late  statute  (Ji)  the  magistrate  is  expressly 
required  to  subscribe  it.  The  signature,  however,  of  the  prisoner 
is  not  required  by  the  statute,  but  he  is  to  be  got  to  sign  it  if  he 
will,  (z)  In  Lambe's  case  (j  )  the  question  referred  to  the  opinion 
of  the  twelve  judges  was  whether  an  examination,  taken  in 
writing  by  a  committing  magistrate,  containing  a  confession  of 
the  prisoner's  guilt,  not  being  signed  by  the  prisoner  or  the  magis- 
trate, was  admissible  in  evidence.  The  examination,  after  being 
taken  in  writing,  was  read  over  to  the  prisoner,  who  said,  '  It  is 
all  true  enough ; '  but  upon  the  clerk's  requesting  him  to  sign  it, 
he  said,  '  No ;  I  would  rather  decline  that.'  A  majority  of  the 
judges  were  of  opinion,  upon  principle  as  well  as  precedent,  that 
the  examination  or  paper  writing  was  well  received  in  evidence. 
Grose,  J.,  in  delivering  their  opinion,  said,  that  it  was  clearly 
receivable  in  evidence  at  common  law,  and  that  there  was  nothing 
in  the  1  &  2  P.  &  M.  c.  13,  and  2  &  3  P.  &  M.  c.  10,  to  render  it 
inadmissible.  Surely,  as  the  learned  judge  observed,  if  what  a 
man  says,  though  not  reduced  into  writing,  may  be  given  in 
evidence  against  him,  a  fortiori  what  he  says,  when  reduced  into 
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(/)  Keg.  v.  Wilkinson,  8  C.  &  P.  662. 
Hex  v.  Walter,  ante,  p.  452,  was  cited  in 
support  of  the  objection,  and  the  reporters 
observe  that  the  only  difference  between 
the  cases  is  that  in  Reg.  v.  Wilkinson 
the  statement  was  made  on  a  different 
day  from  the  statement  which  the  magis- 
trate returned ;  but  it  is  conceived  the 
true  distinction  between  the  cases  is  this, 
that  the  statement  by  parol  in  Hex  v. 
Walter  evidently  was  made  at  the  same 
time  as  the  statement  returned  by  the 
magistrate,  and  was  in  effect  a  contra- 
diction to  it.  In  Beg.  v.  Wilkinson,  the 
statement  proposed  to  be  given  in  evi- 
dence was  made  the  first  day,  and  the 


statement  returned  the  second ;  the  first, 
therefore,  could  in  no  way  contradict  the 
latter  statement.  In  Reg.  v.  Bond,  \ 
Den.  C.  C.  517,  Alderson,  E.,  said,  that 
in  Rex  v.  Walter  '  the  statement  returned 
was  inconsistent  with  the  statement  given 
in  evidence;  it  was  given  to  contradict 
the  statement  returned  by  the  magistrate ; ' 
which  fully  bears  out  my  note  to  the  last 
edition. 

(</)  3  Stark.  Ev.  787. 

(A)  11  £  12  Viet.  c.  42,  8.   18,  ante, 
p.  439. 

(f)  See  the  form  in  the  schedule, 
p.  440. 

(»  2  Leach,  552. 
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writing,  and  afterwards  admitted  by  parol  to  be  true,  is  admis- 
sible. But  where  the  clerk  of  the  magistrate  stated  that  he  took 
down  the  examination  from  the  mouth  of  the  prisoner,  and  that  it 
was  afterwards  read  over  to  him,  and  he  was  told  he  might  sign 
it  or  not  as  he  pleased,  and  he  declined  to  sign  it;  Wood,  B.,  was 
of  opinion  that  the  document  could  not  be  read ;  '  In  Lambe's 
case,  said  the  learned  Baron,  '  the  prisoner,  when  the  examination 
was  read  over  to  him,  said  it  was  true  ;  and  here,  if  the  prisoner 
had  said  so,  the  case  might  have  been  different.'  (A)  Where  the 
solicitor  for  the  prosecution,  on  the  examination  of  the  prisoner 
before  a  magistrate,  at  the  desire  of  the  latter,  took  minutes  of 
the  examination  in  writing,  which  were  read  over  to  the  prisoner, 
who  said,  '  It  is  all  true  ; '  but  when  they  were  read  over  to  him 
again,  after  an  interval  of  a  few  hours,  said  that  part  of  them  was 
not  true,  and  refused  to  sign  them  ;  it  was  held  that  these  minutes 
might  be  read  in  evidence.  (/) 

The  distinction  in  these  cases  appears  to  have  been  that,  if  the 
prisoner  admitted  the  examination  to  be  correct,  the  examination 
itself  might  be  read  in  evidence ;  but  if  the  prisoner  declined  to 
sign  it,  or  did  not  admit  it  to  be  correct,  the  written  examination 
could  not  be  read  in  evidence,  but  it  might  be  used  to  refresh  the 
memory  of  a  witness  who  might  state  what  the  prisoner  said.  A 
statement  made  before  a  magistrate  having  been  taken  down  in 
writing  and  read  over  to  the  prisoner,  he  was  asked  to  sign  it ;  he 
asked  whether  he  was  bound  to  sign  it  or  not,  and  being  told  that 
he  was  not,  he  said  he  had  rather  not  sign  it ;  and  Littledale,  J., 
was  clearly  of  opinion,  both  upon  the  cases  and  on  principle,  that 
the  examination  was  not  admissible,  (m)  So  where  the  examina- 
tion of  a  prisoner  having  been  taken  down  in  writing  before  a 
magistrate,  he  was  neither  asked  to  sign  it,  nor  was  it  read  over 
to  him ;  Littledale,  J.,  refused  to  allow  the  examination  to  be 
read  in  evidence,  (n)  So  where  a  statement  made  by  a  prisoner 
before  a  magistrate  was  taken  down  by  the  clerk,  and  read  over 
to  the  prisoner,  but  not  signed  by  him,  Patteson,  J.,  thought  that 
it  would  be  the  more  safe  course  that  this  examination  should  not 
be  read ;  but  that  the  clerk  to  the  magistrate  by  whom  it  was 
taken  should  refresh  his  memory  from  it.  (0)  But  where  a  pri- 


(k)  Rex  v.  Telicote,  2  Stark.  N.  P.  C. 
483.  Foster's  case,  1  Lewin,  46.  Hirst's 
case,  ibid.  See  also  Rex  v.  Bennet,  2 
Leach,  553,  note  (a).  In  Rex  v.  Jones, 
7  C.  &  P.  239,  upon  an  indictment  for 
murder,  the  court  allowed  evidence  to 
be  given  of  the  examination  of  the  pri- 
soner before  a  magistrate,  taken  at  several 
times,  and  reduced  to  writing  by  him: 
the  prisoner  had  declined  to  sign  it,  on 
its  being  completed  and  read  over  to  him; 
but  acknowledged  it  contained  what  he 
had  stated,  although  he  afterwards  said 
there  were  many  inaccuracies  in  the 
statement  he  had  given.  The  writing 
was  not  admitted  as  documentary  evi- 
dence, but  as  a  memorandum  to  refresh 
the  memory  of  the  magistrate,  who  gave 
parol  evidence  of  the  prisoner's  state- 
ment. 

(/)  Thomas's  case,  2  Leach,  637.    See 


also  Bradbury's  case,  ibid.  639,  note  (a). 

(wi)  Rex  v.  John  Sykes,  Shrewsbury 
Lent  Ass.  1830.  Lambe's  case,  and 
Rex  v.  Telicote,  su;  ra,  were  cited.  MSS. 
C.  S.  G. 

(n)  Rex  v.  Samuel  Wilson,  Shrews- 
bury Spr.  Ass.  1830,  MSS.  C.  S.  G. 
Neither  in  this  case,  nor  in  Rex  v.  Sykes, 
nor  as  far  as  appears  in  Rex  v.  Telicote, 
was  it  proposed  to  give  evidence  by  parol 
of  what  the  prisoner  said.  The  only 
point,  therefore,  decided  in  these  cases 
was  that  an  examination  neither  assented 
to  as  correct  nor  signed  by  the  prisoner 
is  not  admissible  as  an  examination  duly 
taken  under  the  statute  before  a  magis- 
trate. C.  S.  G. 

(o)  Rex  v.  Pressly,  6  C.  &  P.  183.  It 
has  been  well  observed,  that  in  this  case 
'  it  was  of  no  practical  importance  which 
course  was  adopted,  but  there  appears  no 
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soner  was  before  the  magistrate  on  two  days,  and  all  that  he  said  the 
first  day  was  taken  down  in  writing  and  read  over  to  him,  and  he 
was  asked  whether  it  was  correct  or  not,  and  he  said  it  was  ;  and 
on  the  second  day  he  was  asked  to  sign  this  statement,  but  he 
refused  to  do  so;  and  it  was  objected  that  it  was  inadmissible,  as 
he  had  refused  to  sign  the  examination ;  Bosanquet,  J.,  said,  f  If 
minutes  only  of  what  a  prisoner  says  are  taken  down,  and  not 
read  over  to  him,  although  they  could  not  be  read  as  evidence 
against  him,  yet  they  might  be  used  to  refresh  the  memory  of  the 
witness  as  to  what  the  prisoner  said.  In  this  case  the  prisoner 
admitted  that  the  examination  was  correct ;  where  that  is  the  case 
I  have  always  understood  that  it  was  a  settled  point  that  the 
examination  should  be  received.'  (p) 

Where  the  prisoner  had  been  examined  before  the  Lords  of  the  Examination 
Council,  and  a  witness  took  minutes  of  his  examination,  which  faken.  ?own 
were  neither  signed  by  him,  nor  read  over  to  him  after  they  were  usea  to  ^'_ 
taken ;  it  was  held  that,  though  they  could  not  be  admitted  in  fresh  the  wit- 
evidence  as  a  judicial   examination,  yet  the  witness  might  be  ness'8  me~ 
allowed  to  refresh  his  memory  with  them,  and,  having  looked  at 
them,  to  state  what  he  believed  was  the  substance  of  what  the 
prisoner  confessed  in  the  course  of  the  examination,  (g)     And  if  Irregular  ex- 

an  examination  before  a  justice  of  the  peace  be  taken  in  writing:.  aminahon  , 
i  i  f  •          i     -j.  i    j     ..i          «.L'        ma7  be use^ 

under  such  circumstances  01  irregularity  as  preclude  the  writing  to  refresh  the 

from  being  itself  given  in  evidence,  yet  it  may  be  proved,  as  at  memory, 
common  law,  by  some  one  who  was  present,  as  far  as  his  recollec- 
tion will  enable  him  to  state,  that  he  heard  the  prisoner  make  the 
confession,  and  if  he  were  the  person  who  wrote  down  the  exa- 
mination, he  may  refresh  his  memory  with  it.  Thus  where  the  [883] 
prisoner  had  refused  to  sign  his  examination  before  the  magistrate, 
or  to  admit  its  truth,  Bayley,  J.,  allowed  parol  evidence  to  be 
given  of  the  prisoner's  statement,  and  permitted  the  magistrate's 
clerk  to  read  over  the  examination  to  refresh  his  memory,  (r) 
And  in  another  case  Bayley,  J.,  did  the  same  thing,  and  further 
held,  that  if  the  clerk  who  took  it  down  at  the  time  could,  on 
referring  to  it,  recollect  its  contents,  he  might  read  it.  ($)  And 
so  where  on  an  indictment  for  murder  the  examination  of  the 
prisoner  by  the  coroner  was  inadmissible  on  account  of  an  irregu- 
larity in  the  mode  of  taking  it,  and  thereupon,  for  the  prosecution, 
it  was  proposed  to  ask  the  coroner  what  the  prisoner  said  on  the 
occasion  of  his  examination,  and  this  was  objected  to,  as  being 
properly  the  subject  of  the  writing,  and  if  that  was  not  admissible, 
the  inferior  evidence  of  the  witness's  recollection  must  be  rejected; 
Tindal,  C.  J.,  overruled  the  objection,  and  the  coroner  stated 
from  memory  so  much  of  what  the  prisoner  said  as  was  inquired 
into,  (t) 

Where  a  prisoner  had  been  examined  before  a  magistrate,  and 
his  examination  reduced  into  writing  by  the  magistrate's  clerk,  but 
nothing  appeared  in  the  face  of  the  paper  to  show  that  it  was  an 

reason  for  treating  a  prisoner's  examina-  Spr.  Ass.  1831,  MSS.  C.  S.  G. 
tion,  which,  although  not  signed  by  him,          (r/)  Layer's  case,  16  How.  St.  Tr.  215. 
complies  with  all  the   requisites  of  the          (r)  Dewhurst's  case,  1  Lew.  47. 
statute,  as  an  informal  document.'    Kosc.  (s)  Hirst's  case,  1  Lew.  47. 

Cr.  Ev.  58.  (0  Kex  v.  Reed,  M.  &  M.  403. 

(j?)  Rex  v.  Uriah  Daniel,  Monmouth 
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examination  taken  on  a  charge  of  felony,  or  that  the  magistrates 
who  signed  it  were  then  acting  as  magistrates ;  Patteson,  J., 
said,  (  The  clerk  to  the  magistrates  may  be  called  to  prove  what  the 
prisoner  said,  and  refresh  his  memory  from  the  paper ; '  and  this 
was  done.  (11) 

We  have  seen  that  the  proper  time  for  taking  the  examination 
of  a  prisoner  by  a  magistrate,  is  after  the  witnesses  have  been 
examined,  and  he  has  heard  what  they  have  to  say.  (v)  A  state- 
ment, therefore,  made  by  a  prisoner  before  that  time,  although 
taken  in  writing,  was  not,  properly  speaking,  an  examination  within 
the  7  Geo.  4,  c.  64,  and  consequently  was  not  admissible  in  evidence 
as  an  examination  of  the  prisoner.  But  although  an  opinion  was 
once  intimated  that  (  nothing  which  a  prisoner  stated  before  he 
knew  what  the  evidence  against  him  was  ought  to  be  used  to 
criminate  him,'  (w)  yet  it  is  clearly  settled  that  any  statement 
made  by  a  prisoner,  before  a  magistrate,  and  taken  in  writing, 
though  inadmissible  as  an  examination,  may  be  proved  by  the 
person  who  took  it  down,  he  refreshing  his  memory  by  the  written 
paper.  The  prisoner  and  his  younger  brother  had  been  in  cus- 
tody since  the  17th  of  May,  and  various  depositions  had  been 
taken  between  that  day  and  the  21st,  on  which  day  several 
depositions  were  taken  in  the  presence  of  the  prisoner,  and  the 
younger  brother  was  about  to  state  a  confession  made  to  him  by 
the  prisoner  on  the  previous  evening,  when  the  prisoner  in- 
terrupted him  and  made  a  full  confession  of  his  guilt,  which  the 
magistrate's  clerk  immediately  reduced  into  writing,  and  it  was 
read  over  to  the  prisoner,  who  put  his  mark  to  it,  and  it  was 
attested  by  the  clerk  :  '  Taken  and  signed  by  the  said  B.,  in  the 
presence  of,'  &c.  On  subsequent  days,  other  depositions  were 
taken,  some  of  them  in  the  presence,  some  in  the  absence,  of  the 
prisoner.  It  was  objected,  that  the  confession  was  inadmissible, 
first,  because  it  was  made  before  all  the  evidence  was  gone  through, 
and  on  this  point  Rex  v.  Fagg  (x)  was  relied  upon ;  secondly,  that 
some  of  the  depositions  were  taken  in  the  absence  of  the  prisoner; 
thirdly,  that  there  were  interlineations  and  erasures ;  fourthly, 
that  there  was  a  false  attestation ;  and,  lastly,  that  as  the  best 
evidence  must  be  given,  if  the  paper  was  inadmissible,  the  parol 
statement  of  the  clerk  was  not  receivable  ;  but  Gaselee,  J.,  having 
consulted  Lord  Tenterden,  C.  J.,  said,  (  Lord  Tenterden  agrees 
with  me,  that  the  opinion  of  Mr.  B.  Garrow,  in  Rex  v.  Fagg,  is 
much  too  general,  as  it  would  go  to  exclude  any  acknowledgment 


(«)  Rex  v.  Tarrant,  6  C.  &  P.  182. 

(y)  Ante,  p.  448. 

(M>)  Per  Garrow,  B.,  in  Rex  v.  Fagg, 
4  C.  &  P.  566.  The  statement  of  the 
prisoner  in  this  case  was  made  before  the 
evidence  in  support  of  the  charge  had 
been  gone  through,  and  Garrow,  B., 
strongly  inclined  to  think  it  was  inad- 
missible, and  after  making  the  observa- 
tion stated  in  the  text,  censured  the  taking 
such  a  statement  from  the  prisoner.  The 
censure  might  well  have  been  spared,  as 
it  is  undoubtedly  most  proper  for  the 
magistrate  to  take  down  whatever  a  pri- 
soner may  say  of  his  own  accord,  at  any 
time  during  the  progress  of  the  inves- 


tigation of  the  case  before  him,  and  cases 
frequently  occur  where  prisoners  volunteer 
statements  long  before  the  witnesses 
against  them  have  been  examined.  In 
Rex  v.  Mellor,  Stafford  Sum.  Ass.  1833, 
each  of  the  prisoners  as  soon  as  they  got 
before  the  magistrate  made  a  statement, 
and  upon  such  statement  each  of  them 
was  convicted  before  Gurney,  B.  In 
Reg.  v.  Watson,  3  C.  &  K.  Ill,  infra, 
Patteson,  J.,  said, '  In  cases  like  this  the 
prisoner  ought  to  be  first  told,  that  that 
was  not  the  proper  time  for  him  to  make 
a  statement,  and  that  the  preceding  note 
ought  to  be  qualified  to  that  extent.' 
(:r)  Supra. 
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of  guilt  made  by  a  prisoner  to  a  constable.  He  also  agrees  with 
me  that  the  interlineations  and  erasures  are  cured  by  the  attesta- 
tion, which  cannot  be  called  a  false  attestation,  though  it  would 
have  been  more  regular  to  have  said  that  the  prisoner  put  his 
mark,  as  is  customary  in  affidavits  in  the  superior  courts.  We 
are  both  of  opinion  that  it  is  no  objection  that  some  of  the  deposi- 
tions were  taken  in  the  absence  of  the  prisoner.  We  are  also 
both  of  opinion  that  the  confession  may  be  repeated  by  the 
magistrate's  clerk  who  heard  it,  arid  that  he  may  refresh  his 
memory  by  the  aid  of  the  written  paper.'  (y)  So  where  the 
prisoner  was  asked  at  the  end  of  the  evidence  of  one  of  the 
witnesses  against  him  whether  he  wished  to  ask  the  witness  any 
questions,  and  he  did  not  ask  the  witness  any  questions,  but 
made  a  statement,  which  was  taken  down  by  the  magistrate's 
clerk,  and  signed  by  the  magistrate,  but  not  by  the  prisoner,  and 
no  caution  had  at  that  time  been  given  to  the  prisoner ;  Patte- 
son,  J.,  said,  '  This  is  not  evidence  in  itself;  but  if  some  one  is 
here  who  was  present,  and  heard  the  prisoner  make  this  statement, 
that  person  may  be  called  to  give  evidence  of  it,  and  may  be 
allowed  to  refresh  his  memory  from  what  is  written  on  the  depo- 
sitions ; '  and  the  clerk  to  the  magistrate  was  called,  and  proved 
the  statement,  refreshing  his  memory  by  what  he  had  written  in 
the  depositions,  (z) 

The  prisoner  was  indicted  for  receiving  goods  knowing  them  to  A  confession 
have  been  stolen.    There  was  a  second  indictment  against  him  for  of  one  offence 
breaking   into   and   stealing   from  a  church.     When    examined  amYnation  of' 
before  the  magistrate  on  this  second  charge,  he  made  a  confession  a  charge  of 
as  to  the  first  charge.    This  was  taken  down  in  the  usual  manner,  another 
read  over  to  the  prisoner,  and  signed  by  the  magistrate ;  but  the  offence- 
prisoner  refused  to  sign  it.     It  was  objected  that  the  7  Geo.  4, 
c.  64,  only  made  these  confessions  evidence,  on  the  authority  of 
the  magistrate's  signature,  when  the  confession  was  made  on  an 
examination  having  reference  to  the  charge  in  support  of  which 
the  confession  was  sought  to  be  given  in  evidence.    Erie,  J.,  held 
that  it  mattered  not  for  what  purpose  the  confession  was  made  ;  if 
it  were  made  before  a  magistrate,  taken  down  in  the  regular 
manner,  and  received  the  magistrate's  signature,  it  thereby  be- 
came valid  evidence  against  the  prisoner  upon  the  trial  of  any 
other  charge  than  that  upon  the  examination  in  reference  to  which 
such  confession  had  been  made.  («) 

An  examination  before  a  magistrate  must  not  be  upon  oath ;  it  must  not  be 
and  when  an  examination  previous  to  committal  purports  to  have  °n  °ath- 
been  taken  upon  oath,  evidence  has  been  held  inadmissible  to 
show  that  in  fact  it  was  not  so  taken.  (#) 

It  is  said  by  Lord  Hale,  (c)  and  upon  his  authority  it  is  so  laid  Examination 
down  in  the  subsequent  treatises  on  the  subject,  that  an  examina-  b?fore  a  ma- 
tion  taken  before  a  magistrate,  in  order  to  be  read  in  evidence  prove 
against  a  prisoner,  must  be  proved  on  oath  by  the  magistrate  that  the  former 
took  it,  or  the  clerk  that  wrote  it,  to  have  been  truly  taken.  statutes. 

And  where,  at  the  close  of  the  case  for  the  prosecution,  the 

(z/)  Rex  u.  Bell,  5  C.  &  P.  162.  this  case. 

(z)  Reg.  v.  Watson,  3  C.  &  K.  111.  (6)  Ante,  p.  407. 

(a)  Reg.   v.  Pomeroy,  1  Cox,   C.  C.  (c)  2  P.  C.  52,  284. 
231.    The  constable  proved  the  facts  in 
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Distinction 
between  sig- 
nature and 
mark  of  a 
prisoner. 


Statement  by 
a  foreigner 
translated  into 
English. 


examination  of  one  of  the  prisoners  was  offered  in  evidence  against 
him,  and  a  person  who  was  present,  and  saw  the  prisoner  and  the 
magistrate  sign  the  examination,  and  heard  the  prisoner  cautioned, 
was  called  to  prove  these  facts ;  it  was  objected,  upon  the  au- 
thority of  Lord  Hale,  that  this  writing  was  inadmissible,  unless 
either  the  magistrate  or  his  clerk  proved  that  the  examination 
was  properly  taken ;  and  Patteson,  J.,  after  saying  that  his  own 
opinion  was  strongly  opposed  to  such  a  doctrine,  yielded  never- 
theless to  the  authority  of  Lord  Hale,  and  refused  to  admit  the 
examination,  but  added  that,  had  it  appeared  that  the  question 
had  mainly  turned  upon  the  admission  or  rejection  of  the  exami- 
nation, he  would  have  received  the  evidence,  and  reserved  the 
point,  and  that  he  by  no  means  wished  his  present  decision  to  be 
cited  as  a  precedent,  (d) 

Where  on  an  indictment  for  larceny  it  was  proposed  to  put  in 
the  prisoner's  examination  before  the  magistrate,  and  to  prove  it 
by  a  bystander ;  but  the  examination  had  the  prisoner's  mark  to 
it  only ;  Lord  Denman,  C.  J.,  refused  to  receive  the  evidence, 
unless  it  were  proved  by  the  magistrate  or  his  clerk ;  he  observed 
that  the  necessity  of  proving  the  deposition  in  this  manner  had 
been  doubted,  but  the  distinction  appeared  to  him  to  be  that, 
where  the  examination  of  a  prisoner  before  a  magistrate  is  taken 
down  in  writing  and  signed  with  the  prisoner's  name,  it  need  not 
be  proved  by  the  magistrate  or  his  clerk  ;  but  if  not  signed  by 
him,  or  if  his  mark  only  be  attached  to  it,  it  is  necessary  to  be 
proved  by  the  magistrate  or  the  clerk ;  for  if  the  prisoner  signs 
his  name,  this  implies  that  he  can  read,  and  that  he  has  read  the 
examination,  and  adopted  it.  But  if  he  has  not  signed  it,  or  has 
only  put  his  mark,  there  are  no  grounds  to  infer  that  he  can  read, 
or  that  he  knows  the  contents,  and  no  person  can  swear  that  the 
examination  has  been  correctly  read  over  to  him,  except  the 
person  who  read  it.  (e) 

On  the  trial  of  a  Dutchman  it  was  proved  that  his  statement 
was  taken  down  by  the  magistrate's  clerk,  who  had  since  died, 
and  that  it  was  handed  to  the  prisoner,  who  put  his  mark  to  it ; 
but  the  witness  would  not  swear  to  the  mark.  The  signature  of 
the  justice  was  proved  ;  and  an  interpreter,  who  had  translated  to 
the  prisoner  all  that  took  place,  after  reading  the  examination 
over,  stated  that  he  heard  the  prisoner  make  a  statement  in 


(d)  Rex  u.  Richards,  1  M.  &  Rob.  396, 
note. 

(e)  Rex  v.  Chappel,  1  M.  &  Rob.  395, 
Aug.  11,  1834.     In  Smith's  case,  2  Lew. 
139,  a  writing  purporting  to  be  the  exa- 
mination of  a  prisoner,  and  to  bear  his 
mark,  was  tendered  in  evidence,  and  the 
magistrate's  signature  proved  by  a  by- 
stander, who  stated  that  the   clerk  was 
writing  when  the  prisoner  was  examined, 
and  when  the  examination  was  finished 
he  repeated  to  the  prisoner,  apparently 
from  the  paper,  what  the  prisoner  had  paid, 
and  the  prisoner  then  put  his  mark  to  the 
paper;  but  whether  the  prisoner's  state- 
ment was  taken  down  correctly,  or  at  all, 
he  had  no  means  of  judging.     Rex   v. 
Chappel  was  cited,  but  Parke,  B.,  was 


disposed  to  admit  the  examination,  as 
he  thought  there  was  sufficient  primd 
facie  evidence  that  the  prisoner's  exami- 
nation was  taken  down  in  fact,  as  the 
law  requires,  and  if  so,  that  it  must  be 
presumed  to  have  been  taken  down  cor- 
rectly, and  read  over  correctly,  until  the 
contrary  was  proved.  He  conferred  with 
Lord  Denman,  C.  J.,  who  entertained 
doubts  about  the  propriety  of  his  former 
opinion,  and  thought  it  fit  for  the  con- 
sideration of  the  judges  ;  but  as  the 
examination  was  not  essential  in  the  pre- 
sent case,  Parke,  B.,  rejected  it,  inti- 
mating, that  in  any  case  in  which  it  was 
necessary  he  would  admit  it,  and  take 
the  opinion  of  the  judges. 
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Dutch ;  that  he  translated  it,  and  saw  the  clerk  write  the  transla- 
tion down,  and,  to  the  best  of  his  belief,  the  words  in  the  statement 
produced  were  the  English  words.  Erie,  J.,  read  the  note  (e),  which 
was  the  same  in  the  last  edition,  and  admitted  the  statement//) 

And  where  a  constable  swore  that  he  heard  the  prisoner  make  Attesting 
her  statement,  and  saw  the  magistrate  take  it  down,  and  that  it  W1*ness. 
was  read  over  to  her  by  the  magistrate,  and  she  put  her  mark  to 
it,  after  which  the  constable  put  his  name  to  it  as  attesting  the 
mark,  and  the  magistrate  signed  the  examination  as  taken  before 
him ;  but  the  constable  did  not  see  the  contents  of  the  paper 
which  the  clerk  read  over  ;  Vaughan,  J.,  and  Patteson,  J.,  were 
of  opinion  that  the  examination  was  sufficiently  proved ;  and 
Patteson,  J.,  said  that  he  was  by  no  means  satisfied  that  it  was 
in  any  case  necessary  to  call  either  the  magistrate  or  his  clerk. 
Some  of  the  books  did  indeed  so  lay  down  the  rule,  and  he  had  reluc- 
tantly yielded  to  their  authority  on  a  recent  trial  on  the  Western 
Circuit;  (^)  not,  however,  without  expressing  great  doubt  as  to  the 
propriety  of  such  a  rule.  The  present  case  was,  however,  quite 
distinguishable  from  that ;  here  there  was  an  attesting  witness, 
who  had  been  called  to  prove  the  fact  which  he  attested.  He  was 
clearly  of  opinion  that  the  examination,  so  authenticated,  was 
admissible  in  evidence  against  the  prisoner,  (h) 

There  are,  however,  many  cases,  some  decided  previously  and  It  was  not  nc- 
some  subsequently  to  those  which  have  been  mentioned,  which  c^ar^tj° cal1 
show  that  it  was  not  necessary  to  call  either  the  magistrate  or  his  magistrate  or 
clerk,  who  took  down  the  prisoner's  statement,  but  that  it  was  his  clerk  to 
sufficient  to  call  a  person  who  was  present,  to  prove  the  taking  of  P™7^  *®  ^ 
the  examination  and  the  signature  of  the  magistrate,  (z)  examination. 

Thus  where  on  an  indictment  for  murder  it  appeared  that  the  [886] 
prisoner's  examination  had  been  taken  down  by  the  magistrate's 
clerk,  who  was  not  present  to  authenticate  it  when  produced  at 
the  trial ;  and  it  was  objected,  that  it  could  not  be  received  in 
evidence,  although  the  magistrate  before  whom  it  was  taken  had 
signed  it,  and  was  present  to  prove  his  signature  ;  Holroyd,  J., 
held  it  to  be  sufficient,  and  it  was  read,  (j)  And  so  where  a 
constable,  who  was  at  the  magistrate's  whilst  the  prisoner  was 
under  examination,  was  in  and  out  of  the  room  backwards  and 
forwards,  and  absent  at  a  time  as  much  as  two  or  three  minutes 
together,  but  saw  the  examination  signed;  Bolland,  B.,  held  that 
the  examination  was  admissible,  as  it  must  be  presumed  that  the 
magistrate  had  done  his  duty,  (k)  So  where  the  examination 
produced  purported  to  be  the  examination  of  the  prisoner,  and 
was  signed  by  the  magistrate  and  also  by  the  prisoner ;  but  there 
was  no  proof  either  that  it  was  taken  from  the  prisoner's  mouth, 
or  that  he  had  stated  the  facts  that  were  contained  in  it;  Parke,  J., 

(/)  Reg.  v.  Christance,  I  Cox,  C,  C.  magistrate's  signature  alone  would  not 

143.  be  sufficient,  as  that  would  only  show 

(g)  Eex  v.  Richards,  supra,  note  (d).  that  he  had  signed  the  examination  of  a 

(A)  Rex  v.  Hope,  1  M.  &  Rob.  396,  person  of  the  same  name  as  the  prisoner, 

note.   S.  C.  7  C.  &  P.  136,  Feb.  4,  1834.  but  that  there  must  be  some  evidence  of 

In  Rex  v.  Taylor,  7  C.  &  P.  136,  note,  the  examination  being  that  of  the  pri- 

tried  before  Patteson,  J.,  a  statement  soner.     C.  S.  G. 

made  by  a  prisoner  similarly  proved  was  (j)  Hobson's  case,  1  Lew.  66,  1823. 

read  without  objection.  (k)  Rex  v.  Thomas  Haines,  Shrews- 

(i)  It  should  seem  that  proof  of  the  bury  Spr.  Ass.  1830,  MSS.  C.  S.  G. 


462 


Of  Evidence. 


[BOOK  vi. 


was  of  opinion  that  the  proof  of  the  two  handwritings  was 
sufficient,  and  he  allowed  the  examination  to  be  read  in  evi- 
dence. (7)  So  where  the  only  evidence  in  court,  in  addition  to 
proof  that  it  was  the  examination  of  the  particular  prisoner,  was 
that  of  a  person  who  knew  the  magistrate's  handwriting,  by  which 
the  examination  was  authenticated ;  Bosanquet,  J.,  and  Alder- 
son,  B.,  intimated  an  opinion,  that  the  statement  might  be  read  on 
proof  of  the  magistrate's  handwriting,  on  the  ground  that  the  law 
required  the  magistrate  to  certify  that  it  had  been  duly  taken ; 
and  Alderson,  B.,  likened  it  to  the  case  of  an  affidavit,  where 
proof  of  the  magistrate's  handwriting  was  evidence  of  the  party's 
having  been  sworn.  The  learned  judges,  in  reference  to  Lord 
Hale's  doctrine,  (m)  said,  it  could  not  be  intended  that  the  magis- 
trate or  his  clerk  must  be  called,  on  account  of  their  office,  but 
that  any  one  who  could  show  that  the  examination  was  duly 
taken  would  be  sufficient.  The  confession,  however,  was  not 
read,  but  the  prisoner  was  convicted  on  other  evidence,  (n)  So 
where  the  prisoner's  statement  before  the  committing  magistrate 
was  proved  by  a  witness,  who  deposed  to  the  signatures  of  the 
magistrate  and  prisoner ;  Lord  Denman,  C.  J.,  held  that  it  might 
be  given  in  evidence  without  calling  the  magistrate  or  his  clerk.  (0} 

rt  i  *it  • 

bo  where  neither  the  magistrate  nor  his  clerk  were  in  court,  but 
a  constable  swore  that  he  was  before  the  magistrate,  and  heard 
the  statement  of  the  prisoner  read  over  to  him  by  the  clerk,  and 
proved  the  handwriting  of  the  magistrate  to  the  depositions 
returned  to  the  court ;  Parke,  B.,  allowed  the  prisoner's  state- 
ment to  be  read  in  evidence  against  him.  (/>)  So  where  on  an 
indictment  for  attempting  to  set  fire  to  a  house  it  appeared  that 
the  prosecutor  was  present  at  the  examination  before  the  magis- 
trate, and  proved  that  the  prisoner  made  a  statement,  which  was 
taken  down  and  read  over  to  her  by  the  magistrate,  and  to  which 
she  made  her  mark,  and  the  magistrate  signed  it,  and  the  pro- 
secutor knew  the  examination  to  be  the  same,  as  his  own  de- 
position, with  the  signature  to  it,  was  on  the  same  piece  of  paper ; 
Coltman,  J.,  held  that  the  statement  might  be  given  in  evidence, 
without  calling  either  the  magistrate  or  his  clerk,  (q) 

But  we  have  seen  that  by  the  11  &  12  Viet.  c.  42,  s.  18,  where 
how  proved      a  prisoner's  examination  is  returned  with  the  depositions,  and  is  in 
the  proper  form,  it  is  admissible  without  any  proof  of  the  prisoner's 
or  magistrate's  signature,  (r) 


[887] 


Examinations 


under  the  new 
statute. 


(/)  Priestley's  case,  1  Lew.  74,  1831. 

(m)  Supra,  note  (c),  p.  459. 

(n)  Rex  v.  Foster,  7  C.  &  P.  148. 
Aug.  20,  1835.  It  is  not  stated  whether 
the  examination  was  signed  by  the  pri- 
soner, or  whether  the  witness  who  proved 
that  it  was  the  examination  of  the  pri- 
soner heard  it  taken  or  read  over  to  her. 
In  Rex  v.  Spencer,  1  C.  &  P.  260,  which 
was  an  indictment  for  perjury  in  an 
answer  in  Chancery,  Lord  Tenterden, 
C.  J.,  said,  *  The  courts  always  give 
credence  to  the  signature  of  the  magis- 
trate or  commissioner;  and  if  his  signa- 
ture to  the  jurat  is  proved,  that  is  suffi- 
cient evidence  that  the  party  was  duly 
sworn.'  The  distinction  between  an  affi- 


davit and  an  examination  of  a  prisons 
consists  in  this,  that  the  affidavit  is  pre- 
pared by  or  on  the  behalf  of  the  party 
making  it;  the  examination  of  a  prisoner 
is  taken  down  by  the  magistrate  or  his 
clerk ;  in  the  one  case,  therefore,  the 
correctness  of  the  statement  depends  on 
the  party  making  the  affidavit;  in  the 
other,  on  the  magistrate  or  his  clerk. 
C.  S.  G. 

(o)  Rex  v.  Rees,  7  C.  &  P.  568,  July 
26,  1836. 

(p)  Rex  v.  Reading,  7  C.  &  P.  649, 
Dec.  16,  1836. 

(9)  Reg.  v.  Hearn,  C.  &  M.  109, 1841. 

(/-)  Ante,  p.  440,  442,  443. 
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But  if  there  be  any  erasures  or  interlineations  in  the  exa-  So  also  where 
mination,  the  person  who  took  it  down  ought  to  be  called  to  there  are  era- 
explain  them.  Upon  an  indictment  for  murder,  it  was  proposed 
to  prove  the  prisoner's  examination  before  the  coroner,  by  evi- 
dence of  the  handwriting  of  the  latter,  and  by  calling  a  person 
who  was  present  at  the  examination  ;  but  it  appearing  that  there 
were  certain  interlineations  in  the  examination,  Lord  Lynd- 
hurst  said  he  thought  that  the  clerk  who  had  taken  down 
the  examination  ought  to  be  called,  and  the  evidence  was  with- 
drawn. (s) 

Where  the  examination  of  a  prisoner  has  been  regularly  taken,  As  to  the 
and  is  regularly  proved,  it  is  read  by  the  officer  of  the  court.  ™ode  °fj>iv' 

T%  1  1  •  /*  *  1  /*  *      J.  ^O     **1^    CXfl" 

But  where  the  wntten  statement  01  a  prisoner  betore  a  magistrate  mination  in 
is  inadmissible  by  reason  of  any  irregularity  in  the  taking  of  evidence. 
it,  (£)  or  because  the  prisoner  neither  assents  to  the  correctness 
of  the  examination  nor  signs  it,(&)  the  proper  course  is  for  the 
magistrate,  (v)  or  his  clerk,  (w)  who  took  down  the  statement  in 
writing,  to  refresh  his  memory  with  it,  and  state  what  the  prisoner 
said. 

So  where  a  statement  is  made  before  the  time  for  taking  the 
prisoner's  examination,  the  proper  course  is  for  the  person  who 
took  it  down  to  give  evidence  of  what  the  prisoner  said,  refresh- 
ing his  memory  with  his  notes.  (#) 

But  if  a  statement  is  signed  by  a  prisoner,  or  he  makes  his      [•*»]•. 
mark  to  it,  it  is  the  proper  course  for  the  officer  of  the  court 
to  read  it.  (y) 

Where  the  examination  of  a  prisoner,  put  in  on  the  part  of  the  where  the 
prosecution,  expressly  refers  to  the  deposition  of  a  witness,  the  examination 

°* 


prisoner  has  a  right  to  have  that  deposition  read  in  explanation  of  °ef*  ^ 

his  examination.    On  the  part  of  the  prosecution,  the  examination  deposition  of 

of  a  defendant,  taken  before  a  magistrate,  was  put  in,  and  in  it  a  witness. 

the  defendant  stated  that  the  deposition  of  a  witness,  which  had 

been  taken  at  the  same  time,  and  before  the  same  magistrate,  was 

correct.     Patteson,  J.,  held  that  the  deposition  of  the  witness 

might  be  put  in  and  read  as  a  part  of  the  defendant's  statement, 

although  the  witness  had  been  examined  on  the  trial  as  a  witness 

for  the  prosecution,  and  although  possibly  his  deposition  might 

have  the  effect  of  contradicting  his  evidence  on  the  trial.  (2)    But 

unless  the  examination  of  a  prisoner  specifically  refers   to  the 

deposition  of  a  particular  witness,  putting  in  the  examination  of 

the  prisoner  on  the  part  of  the  prosecution  will  not  entitle  the 

(s)  Brogan's   case,  Rose.  Cr.  Ev.  61,  (0  Rex  v.  Reed,  M.  &  M.  403,  Tindal, 

1834.     In  Reg.  v.   Dwyers  and  others,  C.  J.     Rex  v.  Bell,  5  C.  &  P.  162,  ante, 

tried  for  murder,  Gloucester  Sum.  Ass.  p.  459. 

1843,  the  deposition  of  the  deceased  was  (M)  See  the  cases,  ante,  p.  456. 

proved,  and  the  name  of  one  prisoner  (v)  Rex  v.  Jones,  Carr.  Sup.  13.    7  C. 

was  interlined,  and  the  clerk  who  proved  &  P.  239,  note  (a),  ante,  p.  456,  note  (£). 

the  deposition  explained  that  the  deceased  (w)  Rex  v.  Watkins,  4  C.  &  P.  550, 

in  the  first  instance  did  not  speak  to  that  note  (6),  Bosanquet,  J. 

prisoner,  but  after  the  examination  had  (#)  Rex  v.  Bell,  5  C.  &  P>  162,  ante, 

been   all  taken  down,  on  bis  attention  p.  456. 

being  directed  to  that  prisoner,  he  iden-  (#)  Rex  v.  Swatkins,  4  C.  &  P.  548, 

tified  him  as  one  of  the  persons  who  had  Patteson,  J. 

injured  him.  A  stronger  instance  to  show  (z)  Rex  v.  John,  7  C.  &  P.  324.    The 

the  necessity  of  the  clerk's  attending  could  report  does  not  state  at  whose  instance 

hardly  be  conceived.    C.  S.  G.  the  deposition  was  put  in. 
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Omissions  in 
the  prisoner's 
statement. 


The  prisoner's 
statement 
maybe  put  in 
in  reply  to 
evidence  given 
for  him. 


prisoner  to  'have  any  of  the  depositions  read,  although  they  were 
all  taken  before  the  prisoner  made  his  statement,  (a) 

The  circumstance  of  some  part  of  the  prisoner's  statement  being 
omitted  by  the  magistrate,  would  not,  it  seems,  render  the  exami- 
nation inadmissible  if  it  had  been  read  over  to  the  prisoner,  and 
he  has  assented  to  its  correctness,  (b) 

The  prisoner  is  not  to  be  precluded  from  showing,  if  he  can,  that 
omissions  have  been  made  to  his  prejudice ;  for  the  examination 
has  been  used  against  him  as  an  admission,  and  admissions  must 
be  taken  as  they  were  made,  the  whole  together,  not  in  pieces, 
nor  with  partial  omissions.  Even  the  prisoner's  signature  ought 
not  to  estop  him  from  proving,  if  he  can,  such  omissions ;  if  the 
truth  is,  that  omissions  were  made  to  his  prejudice,  the  fact  should 
be  proved,  and  the  prejudice  no  longer  suffered  to  exist,  (c) 

Where  the  prisoner  calls  witnesses  whose  evidence  is  incon- 
sistent with  his  statement  before  the  magistrate,  the  statement 
may  be  put  in  evidence  in  reply.  On  an  indictment  for  robbery 
the  prisoner's  coat  was  proved  to  have  been  bloody,  and  a  witness 
for  the  prisoner  stated  that  on  the  day  before  the  robbery  he  had 
observed  that  the  prisoner's  coat  was  bloody,  and  the  prisoner 
gave  an  account  of  how  it  became  so ;  and  it  was  held  that  the 
prisoner's  statement  before  the  magistrate,  in  which  he  accounted 
for  the  blood  on  his  coat  in  a  different  manner,  was  admissible 
in  reply  to  the  evidence  given  by  the  prisoner,  (d) 

The  prisoner's  statement  is  evidence  against  him,  but  not  for 
him ;  and  therefore  it  cannot  be  put  in  evidence  on  his  behalf,  (e) 


SEC.  III. 


Depositions 
before  magis- 
trates. 

[889] 


Depositions. 

As  examinations  and  depositions  before  magistrates  originate 
from  the  same  Acts  of  Parliament,  and  are  in  some  respects 
guided  by  the  same  decisions,  it  may  be  proper  to  consider  the 
latter  immediately  after  the  former.  From  what  has  already  been 
mentioned  (a)  respecting  the  examinations  before  magistrates, 
it  has  appeared  that  by  the  1  &  2  P.  &  M.  c.  13,  and  2  &  3  P.  & 
M.  c.  10,  justices  of  the  peace  were  enabled  and  directed  to  take 
the  depositions  of  witnesses  in  cases  of  felony;  and  that  by 
the  7  Geo.  4,  c.  64,  these  statutes  were  repealed  and  re-enacted 
with  an  extension  to  misdemeanors,  and  we  have  seen  that  the 


(a)  Rex  v.  Pearson,  7  C.  &  P.  671. 
Law,  Recorder,  after  consulting  Patteson 
and  Williams,  Js. 

(6)  Joy,  93,  citing  Milward  v.  Forbes, 
4  Esp.  170,  where  an  examination  of  the 
defendant  before  commissioners  of  bank- 
rupt was  admitted  in  evidence  by  Lord 
Ellenborough,  C.  J.,  although  it  was 
proved  that  the  defendant  had  said  more 
than  was  taken  down,  the  commissioners 
having  taken  down  only  what  they  con- 
sidered relevant,  upon  the  ground  that 


the  party,  having  signed  it  after  he  heard 
it  so  stated  from  his  own  words,  and 
read  over  to  him  before  he  signed  it,  it 
must  be  taken  to  be  a  statement  of  facts 
admitted  by  him. 

(c)  2  Phill.  Ev.  85. 

(d)  Reg.  v.  White,  2  Cox,  C.  C.  192. 
Pollock,  C.  B.,  after  consulting  Coleridge, 
J. 

(e)  Reg.  v.  Haines,    1   F.   &   F.   86, 
Crowder,  J. 

(a)  Ante,  p.  436,  et  seq. 
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7  Geo.  4,  c.  64,  is  repealed  so  far  as  relates  to  the  taking  of 
the  examinations  and  informations  against  persons  charged  with 
felonies  and  misdemeanors,  by  the  11  &  12  Viet.  c.  42,  s.  34.  (I) 

By  sec.  17  of  which  Act,  '  in  all  cases  where  any  person  shall  As  to  the  ex- 
appear  or  be  brought  before  any  justice  or  justices  of  the  peace  aminati°n  of 
charged  with  any  indictable  offence,  whether  committed  in  Eng- 
land or  Wales,  or  upon  the  high  seas,  or  on  land  beyond  the  sea, 
or  whether  such  person  appear  voluntarily  upon  summons  or  have 
been  apprehended,  with  or  without  warrant,  or  be  in  custody  for 
the  same  or  any  other  offence,  such  justice  or  justices,  before  he 
or  they  shall  commit  such  accused  person  to  prison  for  trial,  or 
before  he  or  they  shall  admit  him  to  bail,  shall,  in  the  presence  of 
such  accused  person,  who  shall  be  at  liberty  to  put  questions  to 
any  witness  produced  against  him,  take  the  statement  (M.)  on 
oath  or  affirmation  of  those  who  shall  know  the  facts  and  cir- 
cumstances of  the  case,  and  shall  put  the  same  into  writing,  and 
such  depositions   shall  be  read  over  to  and  signed  respectively 
by  the  witnesses  who  shall  have  been  so  examined,  and  shall  be 
signed  also  by  the  justice  or  justices  taking  the  same  ;  and  the  Justice  to  ad- 
justice  or  justices  before  whom  any  such  witness  shall  appear  to  minister  oath 
be  examined  as  aforesaid  shall,  before  such  witness  is  examined,  OI  a  rmatlon- 
administer  to  such  witness  the  usual  oath  or  affirmation,  which 
such  justice  or  justices  shall  have  full  power  and  authority  to  do  ;  Depositions  of 
and  if  upon  the  trial  of  the  person  so  accused  as  first  aforesaid  it  persons  who 
shall  be  proved,  by  the  oath  or  affirmation  of  any  credible  witness,     ?*  died,  or 
that  any  person  whose  deposition  shall  have  been  taken  as  afore-  sent,  may,  in 
said  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if  also  it  certain  cases, 

be  proved  that  such  deposition  was  taken  in  the  presence  of  the      .7*^  m 

,  .  ,     ,    evidence. 

person  so  accused,  and  that  he  or  ms  counsel  or  attorney  had 

a  full  opportunity  of  cross-examining  the  witness,  then,  if  such 
deposition  purport  to  be  signed  by  the  justice  by  or  before  whom 
the  same  purports  to  have  been  taken,  it  shall  be  lawful  to  read 
such  deposition  as  evidence  in  such  prosecution,  without  further 
proof  thereof,  unless  it  shall  be  proved  that  such  deposition  was 
not  in  fact  signed  by  the  justice  purporting  to  sign  the  same.'  (c) 

(  (M.)  Depositions  of  Witnesses. 


<  T     Wt  1  ^e  Examination  of  C.D.  of  \_Farmer~\   and 

J       E.F.  of  [Labourer],  taken  on  [Oath']  this 

Day  of  in  the  Year  of  our  Lord 

at  in  the  [  County]  aforesaid,  before 

the  undersigned,  [  One]  of  Her  Majesty's  Justices  of 

the  Peace  for  the  said  \_County~],  in  the  Presence  and 

Hearing  of  A.B.,  who  is  charged  this  .  Day  before 

\_me~],  for  that  he  the  said  A.B.  on  at 

[§*c.,  describing  the  Offence  as  in  a  Warrant  of  Com- 

mitment]. 

fTms  Deponent  C.D.  on  his   \_Oath~]   saith  as  follows   [§*c., 

(&)  Ante,  p.  438.  &    13  Viet.  c.   69,  was  repealed  by  the 

(c)  The  Irish  Act,  12  &  13  Viet.  c.  69,  14   &    15  Viet,  c.  93,  and    the  present 

s.  17,  was  exactly  similar  to  this  section  clause  is  sec.   14  of  that  Act,  which   is 

excepting  that  it  omitted  the  words  '  or  so  similar  to  the  repealed  clause,  and  omits 

ill  as  not  to  be  able  to  travel.'     The  12  the  same  words  as  it  did. 
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[BOOK  vi. 


Witness  dead 
or  kept  away 
by  the  pri- 
soner. 


Witness  ill  at 
the  time  of 
the  trial. 


Permanent  in- 
ability  to  at- 
tend. 


stating  the  Deposition  of  the  Witness  as  nearly  as  possible  in  the 
words  he  uses.      When  his  Deposition  is  complete  let  him  sign  it~\. 
'And  this  Deponent  E.F.,  upon  his  Oath,  saith  as  follows  [§•<?.] 
f  The  above  Depositions  of  C.D.  and  E.F.  were  taken  and 
\_sworn~]  before  me  at  on  the   Day   and  Year 

first  above  mentioned.  J.S.' 

By  sec.  28,  '  the  several  forms  in  the  schedule  to  this  Act  con- 
tained, or  forms  to  the  same  or  the  like  effect,  shall  be  deemed 
good,  valid,  and  sufficient  in  law.'  (d) 

Although  there  was  nothing  in  the  former  statutes  providing 
that  the  depositions  taken  under  them  should  in  any  case  be 
evidence,  (e)  yet  from  the  construction  of  the  two  former  by  the 
highest  authorities,  and  upon  general  principles  of  evidence,  it 
was  considered  as  a  settled  rule,  that  if  it  were  previously  proved 
satisfactorily  to  the  court  that  the  witness  was  dead,  (f)  or  that 
he  had  been  kept  away  by  the  practices  of  the  prisoner,  (g)  his 
deposition  might  be  given  in  evidence  on  the  trial  of  an  indict- 
ment :  provided  the  deposition  were  duly  taken  upon  oath  (h)  in 
the  presence  of  the  prisoner,  when  charged  before  a  magistrate. 
And  it  had  been  said  that  if  a  witness  was  prevented  from  at- 
tending by  sickness,  or  was  unable  to  travel,  his  deposition  might 
be  given  in  evidence,  (z)  But  it  was  afterwards  decided  that  if  a 
witness  were  too  ill  to  attend  the  trial,  but  there  was  a  proba- 
bility that  he  might  recover,  his  deposition  was  not  admissible. 
The  prosecutrix  was  so  near  her  confinement  as  to  be  unable  to 
attend  at  the  assizes,  and  it  was  proposed  to  prove  her  deposition 
before  the  magistrate,  and  1  Hale,  586,  KeL  55,  were  relied 
upon  ;  Patteson,  J.,  (  That  has  been  doubted  by  Mr.  Starkie,  (/) 
and  I  think  the  evidence  is  not  admissible.'  (k)  The  new  statute 
has,  however,  made  the  deposition  admissible  in  all  cases  where 
the  witness  is  *  so  ill  as  not  to  be  able  to  travel.' 

Formerly  if  there  were  a  permanent  inability  to  attend,  (/)  as 
if  the  witness  were  so  ill  that  there  was  no  probability  that  he 
would  ever  be  able  to  attend,  his  deposition  was  admissible.  The 
prosecutrix  was  an  old  woman  bed-ridden,  and  there  was  no 


(rf)  See  sec.  20,  ante,  p.  441,  as  to  the 
mode  of  returning  the  depositions. 

(e)  Mr.  Starkie  in  a  very  able  note  to 
the  case  of  Rex  v.  Smith,  2  N.  P.  C.  211, 
observes  that  the  two  statutes  of  Ph.  &  M. 
seem  to  have  been  passed  without  any 
direct  intention  on  the  part  of  the  legis- 
lature to  use  the  examinations  and  de- 
positions as  evidence  upon  the  trials  of 
felons.  But  the  taking  of  them  having 
been  sanctioned  by  the  legislature,  they 
became,  it  seems,  admissible  in  evidence 
upon  the  rules  and  principles  of  evidence 
already  established;  and  the  effect  of  the 
statutes  in  point  of  evidence  seems  to 
consist  in  removing  an  objection  which 
would  before  have  occasioned  the  rejection 
of  such  evidence,  namely,  that  the  pro- 
ceeding was  extrajud icial.  *  The  object  of 
taking  the  depositions  is  that  if  any  of  the 
witnesses,  whose  evidence  is  given  before 
the  magistrates,  should  be  unable  to  at- 
tend at  the  trial,  or  die,  there  should  not  by 
reason  of  this  be  a  failure  of  justice.'  Per 
Oesswell,  J.,Reg.  v.  Ward,  2  C.  &  K.  759. 

(/)   1  Hale,  P.  C.  305.    Bull.     N.  P. 


242.     2  Phill.  Ev.  71. 

(g)  Harrison's  case,  4  St.  Tr.  492,  5th 
Res.  in  Lord  Morley's  case,  Kelyng,  55. 
Fost,  Disc.  337. 

(h~)  The  statutes  of  Ph.  &  M.  did  not 
in  terms  require  the  informations  to  be 
taken  upon  oath  ;  though  it  was  con- 
sidered necessarily  incidental  to  the  duty 
of  a  magistrate  so  to  take  them. 

(0  2  Phill.  Ev.  71.  1  Hale,  P.  C.  305. 
2  Hale,  P.  C.  52.  However,  this  was 
doubted,  upon  very  sensible  grounds,  by 
Mr.  Starkie,  2  Evi'd.  383.  In  Lord  Mor- 
ley's case,  supra,  6th  Res.,  it  was  held 
that  it  was  not  sufficient  to  prove  that  all 
endeavours  have  been  used  in  vain  to  find 
the  witness. 

( ;  )  2  Stark.  Ev.  383. 

(*)  Rex  v.  Savage,  5  C.  &  P.  143,  and 
MSS.  C.  S.  G.  The  proper  course  in 
such  cases  was  to  move  to  postpone  the 
trial  upon  an  affidavit  of  the  illness  of  the 
witness.  Rex  v.  Osborn,  7  C.  &  P.  799, 
Bolland,  B. 

(/)  Per  Tindal,  C.  J.  Rex  v.  Edmunds, 
6  C.  &  P.  164. 
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probability  that  she  would  ever  be  able  to  leave  her  house  again, 
and  Gurney,  B.,  allowed  her  examination  to  be  read,  saying, 
there  would  be  no  use  in  putting  off  the  trial  till  another  assizes, 
as  there  was  no  likelihood  of  her  ever  being  able  to  attend;  (m) 
and  such  a  case  would  clearly  be  within  the  new  statute. 

We  may  next  notice  the  cases  which  have  been  decided  on  the  Cases  since 
new  statute,  where  the  witness  is  said  to  be  '  so  ill  as  not  to  be  the  n  &  12 
able  to  travel.'     Where  on  a  trial  for  larceny  a  surgeon  proved  where'ltf2 
that  a  witness  was  suffering  from  bronchitis,  and  that  her  life  would  be  en- 
would  be    endangered  if  she  were  brought  into  court:  it  was  dangered. 

o  o 

objected  that  she  was  not  proved  to  be  so  ill  as  not  to  be  able  to 
travel ;  but  it  was  held  that,  as  it  was  sworn  that  her  attendance 
would  endanger  her  life,  the  deposition  was  admissible,  (n) 

Where  a  witness  had  come  to  the  assize  town  in  order  to  attend  Where  a  wit- 
a  trial,  and  about  half  an  hour  before  it  came  on  was  in  the  nhe8s,c^1nl?  to 
building  where  the  court  sat,  when  a  medical  man  advised  him  to  where  the"8 
return   home,  and   swore  that  his   remaining   to  give   evidence  court  sat, 
would,  in  his  opinion  as  a  medical  man,  have  been  highly  dan-  but  was  sent 
gerous,  and  the  witness  was  on  his  way  home  while  the  trial  was  medicafman 
going  on  ;  it  was  held  that  his  deposition  was  admissible  ;  for  the  as  his  remain- 
witness  was  not  able  to  travel  to  the  place  at  and  in  which  he  ing  would  be 
was  to  give  evidence.     The  journey  was  not  over  until  he  arrived  gefou^ 
at  the  court,  and  as  in  the  opinion  of  the  medical  man  he  could 
not  without  danger  come  to  this  court,  he  was  not  able  to  travel 
to  the  place  where  his  evidence  must  be  given.  (0) 

So  where  upon  an  indictment  for  stealing  a  physician  proved  Wnere  a  wit- 
that  he  had  seen  the  prosecutor  on  the  morning  of  the  trial,  and  ness.is  to° j11 
that  he  was  not  able  to  attend  in  consequence  of  a  second  attack  <jencej  though 
of  paralysis ;  he  could  not  speak,  and  could  not  be  made  to  hear,  he  might  at- 
and  if  brought  he  would  not  be  able  to  give  evidence ;  but  he  *end  witn°ut 
might  be  brought  without  danger  of  his  life,  though  he  ought  not  iife"Shte  ^p^ 
to  be  permitted  to  roam  abroad.     He  had  been  seen  in  the  street  sition  is  ad- 
the   day  before  near   his  shop-door.     It  was  objected  that  the  misslble- 
prosecutor  was  not  so  ill  as  not  to  be  able  to=  travel  according 
to  the  words  of  the  statute,  and  that  an  application  ought  t6  have 
been  made  to  postpone  the  trial ;  but  the  sessions  held  that,  as  he 
was  disabled  from  giving  evidence  at  the  trial  by  an  attack  of 
illness  not  plainly  appearing  to  be  temporary,  his  deposition  was 
admissible ;  and,  upon  a  case  reserved,  it  was  held  that  this  ruling 
was  right,  (p)    So  where  a  witness  was  suffering  from  a  tendency  Where  a  wit- 
to  softening:  of  the  brain,  and  the  surgeon  proved  that  he  was  not  ness  cannot 

•  •  1^1  V6  evidence 

in  a  condition  to  give  evidence,  as  the  effect  of  giving  evidence  without  dan- 
would  be  dangerous  to  his  life  ;  but  he  could  go  to  the  train  in  a  ger  to  his  life, 
cab  and  by  the  train ;  he  was  so  ill  and  nervous,  however,  that 
if  vigorously   cross-examined  he   would  soon  get  confused,  and 
could  not  be  depended  upon  ;  and,  though  he  could  travel  with- 
out material  injury  to  his  health,  he  could  not  complete  the  object 
of  his  journey  ;  the  deposition  was  admitted,  (q) 

(m)  Rex  r.  Hogg,  6  C.  &  P.  176.  Eeg.  •    B.     March  1854. 

v.  Wilshaw,  C.  &  M.  145,  Coltman,  J.,  (/>)  Reg.  v.  Cockburn,  D.  &  B.   203. 

post,  p.  493.  H.  T.  1857. 

(n)  Reg.  v.   Day,  6   Cox,    C.  C.    55,  ((/)  Reg.  v.  Wilson,  8  Cox,  C.C.  453, 

March  1852.    "Platt,  B.  Jan.  7,  1861.     The  Recorder  on  the  au- 

(o)  Reg.  v.  Wicker,    18  Jurist,  252.  thority  of  Reg.  v.  Cockburn. 
Cliannell,  Serjt.,  after  consulting  Parke, 
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Cases  where 
the  proof  has 
been  insuffi- 
cient to  satisfy 
the  court  that 
the  witness 
was  too  ill  to 
attend. 


Generally  a 
surjreon  should 
he  called  to 
prove  the 
illness  of  the 
witness. 


Cases  as  to  the 
pregnancy  and 
delivery  of 
women. 


Pregnancy 


Of  Evidence. 

A  material  witness  had  gone  before  the  grand  jury  on  the  first 
day  of  the  session,  and  had  gone  home  at  night  and  returned  in 
the  morning  for  two  days ;  but  on  the  morning  of  the  trial  she 
had  been  seized  with  a  bowel  complaint,,  and  when  the  policeman 
left  Hounslow  she  was  unable  to  travel ;  it  was  held  that  the 
deposition  was  not  admissible,  as  it  was  not  satisfactorily  proved 
that  the  witness  was  so  ill  as  to  be  unable  to  travel,  (r)  So  where 
a  constable  proved  that  he  saw  a  witness  in  bed  at  nine  o'clock 
the  evening  before,  and  he  had  a  cold  and  inflammation,  and  was 
attended  by  a  medical  man,  and  on  inquiry  that  morning  he 
heard  the  witness  was  very  bad ;  it  was  held  that  the  deposition 
was  not  admissible.  (s) 

So  where  a  witness  had  seen  another  witness,  whose  deposition 
was  proposed  to  be  given  in  evidence,  in  bed  and  apparently  ill 
on  the  18th  of  March,  and  she  was  then  attended  by  a  surgeon, 
and  the  trial  was  on  the  23rd  of  March;  Patteson,  J.,  said,  'I 
think  that,  in  order  to  allow  a  deposition  to  be  read  in  evidence 
under  this  enactment,  the  surgeon  should  be  called,  if  there  be 
one  attending  the  witness.  There,  no  doubt,  may  be  cases  where 
a  person  may  be  not  in  a  state  of  health  to  be  able  to  be  present 
at  a  trial,  and  yet  is  attended  by  a  surgeon,  and  in  such  cases 
other  evidence  may  be  sufficient,  especially  when  the  inability  of 
the  witness  is  of  such  a  nature  as  to  prevent  even  the  possibility 
of  his  attendance  as  a  witness;'  and  rejected  the  deposition,  (t) 
So  where  the  attorney  for  the  prosecution  proved  that  he  had 
seen  a  witness  a  few  days  before,  and  found  him  ill  of  a  fever ; 
Erie,  J.,  refused  to  admit  the  deposition ;  as  the  witness,  not 
being  a  medical  man,  could  not  speak  as  to  the  nature  of  the 
disease,  (u)  So  where  a  police  constable  proved  that  he  saw 
King  in  bed  on  the  morning  of  the  trial.  He  had  fever,  and  the 
divisional  surgeon  was  attending  him.  Yesterday  morning  he  was 
in  bed,  and  is  not  able  to  get  up  yet.  He  had  heard  that  King 
had  been  confined  to  his  bed  about  a  fortnight;  and  he  produced 
a  certificate.  Byles,  J. ,  refused  to  admit  King's  deposition,  saying, 
'  I  am  of  opinion  that,  to  make  this  deposition  admissible,  there 
should  be  evidence  of  a  medical  man  on  oath,  or  other  evidence 
upon  oath,  which  the  court  might  think  of  equal  value  to  sworn 
medical  evidence.  The  constable  says  he  has  been  told  King  is 
suffering  from  fever ;  how  can  he  know  the  illness  is  of  such  a 
nature  as  to  render  the  witness  "  so  ill  as  to  be  unable  to  travel  ?  " 
A  medical  man  is  the  proper  witness  of  that  fact.'(v) 

Where  a  material  witness  for  the  prosecution  had  been  delivered 
of  a  child  a  week  before,  and  was  unable  to  travel ;  it  was  con- 
tended that  the  prosecutor  knew  the  state  in  which  the  witness 
was,  and  ought  to  have  applied  to  postpone  the  trial ;  but  it  was 
held  that  the  deposition  was  admissible,  as  every  requisition  of 
the  statute  had  been  complied  with,  (ic) 

Where  on  an  indictment  for  bigamy  a  surgeon  stated  that  he 


(r)  Reg.  v.  Harris.  4  Cox,  C.  C.  440. 
Aug.  1850.  The  Common  Serjeant.  It 
is  not  stated  who  proved  the  illness. 

0)  Reg.  v.  Ullmer,  4  Cox,  C.  C.  442. 
Oct.  1850.  The  Common  Serjeant. 

(0  Reg.  v.  Riley,  3  C.  &  K.  116. 
March  1851. 


(u)  Reg.  v.  Philips,  1  F.  &  F.  105. 
March  1858. 

(y)  Reg.  v.  Welton,  9  Cox,  C.  C.  296. 
Nov.  1862. 

O)  Reg.  v.  Harney,  4  Cox,  C.  C.  441. 
Aug.  1850.  Gurney,  Commr. 
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had  found  a  witness  in  a  very  advanced  state  of  pregnancy,  and  without  ill- 
only  about  a  month  from  the  time  of  her  delivery,  and  not  in  a  ness> 
fit  state  to  come  to  the  assizes  ;  there  was  no  illness  or  anything 
the  matter  independently  of  the  pregnancy,  but  that  rendered  it 
unsafe  for  her  to  travel.  Crompton,  J.,  <  I  cannot  receive  the 
deposition  as  evidence.  The  deponent  is  not  ill,  and  I  have 
already  held,  whether  rightly  or  wrongly,  that  mere  apprehension 
of  ill  consequences  is  not  sufficient.  I  am  not  very  positive  on 
the  point,  because  I  believe  a  different  opinion  has  been  enter- 
tained, but  I  shall  adhere  to  my  former  opinion,  as  evidence  of 
this  kind  ought  not  be  admitted  lightly.'  (:r) 

Where  it  was  proposed  to  put  in  the  deposition  of  a  woman,  on  Delivery  of  a 
the  ground  that  she  was  ill  and  unable  to  attend,  it  being  stated  dea(1  cnild. 
that  she  had  been  delivered  of  a  dead  child;  Willes,  J.,  said,  *  It 
must  not  be  supposed  that  the  fact  of  a  woman  having  been 
delivered  nine  days  ago  constitutes  an  illness  within  the  meaning 
of  the  statute ;  but  we  have  it  in  evidence  that  she  was  delivered 
of  a  dead  child,  which  would  tend  to  produce  a  morbid  state  of 
body,  and  therefore  her  deposition  may  be  read.'  (y)     But  where  Illness  merely 
a  woman  had  only  just  been  confined,  and  she  had  been  seen  the  !,rorn  a  con" 
day  before  by  the  attorney  for  the  prosecution,  who  stated  that 
she  was  in  bed,  but  came  down  stairs  to  see  him,  and.  appeared  to 
be  very  feeble,  and  was  not  able  to  come  to  the  assizes ;  Willes,  J., 
held  that  her  deposition  was  inadmissible,  as  it  should  be  such 
a  sort  of  illness  as  will  prevent  a  person  from  travelling ;  but 
here  the  facts  failed,  (z) 

Where  it  was  proved  that  a  woman  was  daily  expecting  her  Pregnancy 
confinement,  and  her  brother  stated  that  she  was  poorly  otherwise,  fj!a^  c0"^1^019 
and  that  she  was  therefore  too  ill  to  travel  from  her  residence  the  statute 
to  the  place  of  trial,   a  distance  of  twenty-five  miles ;  it  was  and  it  is  for 
objected  that  the  illness  ought  to  have  been  proved  by  a  medical  t[le  co.urt ' on 

, ,  to .  f  ,  ^  J  the  trial  to 

man,  and  that  the  expectation  of  her  confinement  was  not  an  decide  whe- 
illness  within  the  11  &  12  Viet.  c.  42,  s.  17  ;  but  the  sessions  theritdoesor 
admitted  the  deposition ;  and  on  a  case  reserved  on  the  points  not* 
raised  on  behalf  of  the  prisoner,  it  was  held  that  the  deposition 
was  properly  admitted.   The  proposition  that  an  approaching  con- 
finement was  not  such  an  illness  as  was  contemplated  by  that 
section  could  not  be  sustained.     There  might  be  incidents  attend- 
ing an  approaching  parturition  of  such  a  nature  as  to  bring  it 
within  the  statute.     The  question  whether  the  illness  proved  is 
or  is  not  within  the  statute,  is  a  question  for  the  determination  of 
the  presiding  judge,  and  if  to  his  mind,  exercising  his  discretion 
upon  the  facts  proved,  the  evidence  of  illness  is  sufficient,  the 
court  above  ought  not  to  interfere  with  his  decision,  (a) 

(#)  Reg.  v.  Omant,  6  Cox,  C.  C.  466,  (a)  Reg.  v.  Stephenson,  L.  &  C.  165, 

July  1854  ;  but  see  Reg.  v.  Stephenson,  E.  T.  1862.  Erie,  C.  J.,  thought  that 

L.  &  C.  165,  infra.  the  sessions  acted  rightly  in  admitting  the 

(y)  Reg.  v.  'Wilton,  1  F.  &  F.  309.  deposition.  In  Reg.  v.  Huddersfield,  7 

Sum.  Ass.  1858.  E.  &  B.  794,  it  was  held  that  pregnancy 

(2)  Reg.  v.  .Walker,  1  F.  &  F.  534.  was  not  necessarily  'sickness'  within  the 
Spring  Ass.  1859.  Willes,  J.,  also  said  meaning  of  the  9  &  10  Viet.  c.  66,  s.  4, 
that  '  illness  from  confinement  was  an  which  forbids  the  removal  of  a  pauper 
ordinary  state,  and  not  such  an  illness  as  '  becoming  chargeable  in  respect  of  re- 
is  contemplated  by  the  statute,'  and  that  lief  made  necessary  by  sickness  or  acci- 
Crowder,  J.,  agreed  with  him,  but  he  in-  dent,'  unless  it  will  produce  permanent 
tended  to  reserve  the  point.  disability.  Lord  Campbell,  C.  J.,  said, 
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Pregnancy 
where  the  wo- 
man had  suf- 
fered from  a 
journey. 
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A  deposition 
is  not  admis- 
sible merely 
on  the  ground 
that  the  wit- 
ness cannot  be 
found  after 
diligent 
search;  but  it 
is,  if  the  ab- 
sence of  the 
witness  has 
been  procured 
by  the  pri- 
soner. 

A  deposition 
is  only  ad- 
missible 
against  the 
prisoner  pro- 
curing such 
absence. 


[890] 

Witness  insane 
at  the  time  of 
the  trial. 


Where  a  husband  stated  that  his  wife  was  pregnant  and  unable 
to  attend ;  but  he  was  unable  to  state  how  far  advanced  she  was, 
and  she  was  about  the  house  attending  to  her  household  duties  as 
usual,  and  had  prepared  breakfast  for  him  that  very  morning  as 
usual,  and  had  not  yet  been  confined  to  bed;  but  a  fortnight 
before  she  had  suffered  somewhat  in  consequence  of  being  driven 
to  the  assize  town ;  Bramwell,  B.,  permitted  the  deposition  to  be 
read.  (£) 

Notwithstanding  the  new  statute,  a  deposition  of  a  witness, 
who  has  been  kept  away  by  the  procurement  of  the  prisoner,  is 
admissible.  Scaife,  Smith,  and  Rooke  were  tried  for  robbery, 
and  the  deposition  of  one  Garnett,  which  had  been  regularly 
taken  before  a  magistrate,  in  the  presence  of  the  prisoners,  was 
tendered  in  evidence.  Due  search  had  been  made  for  the  witness 
on  the  part  of  the  prosecution,  but  she  could  not  be  found,  and 
did  not  appear  on  the  trial,  and  there  was  evidence  that  she  had 
been  kept ^  away  by  the  procurement  of  Smith ;  but  this  evidence 
did  not  implicate  the  other  prisoners.  The  reading  of  this  de- 
position was  objected  to  on  the  part  of  Smith;  but  the  learned 
judge  admitted  it,  being  of  opinion  that  the  procurement  by 
Smith  was  proved ;  and  in  summing  up  he  left  Garnett's  state- 
ment, among  the  other  evidence,  to  the  jury,  not  telling  them  that 
the  deposition  could  affect  Smith  only.  Upon  a  motion  for  a  new 
trial  after  a  verdict  of  guilty  against  Scaife  and  Rooke,  it  was 
held  that  the  deposition  was  rightly  admitted  in  evidence  against 
Smith ;  for  if  it  be  proved  that  a  witness  is  kept  away  by  the 
procurement  of  the  prisoner,  the  deposition  of  that  witness  is  ad- 
missible ;  but  that  the  deposition  was  erroneously  left  to  the  jury 
against  the  other  prisoners ;  for  a  deposition  is  not  admissible  on 
the  ground  that  the  prosecutor,  after  using  every  possible  en- 
deavour, cannot  find  the  witness ;  and  the  deposition  is  only 
evidence  against  the  prisoner  who  procured  the  absence  of  the 
witness,  (c) 

Where  a  witness,  who  was  examined  before  the  magistrate, 
is  insane  at  the  time  of  the  trial,  he  is  considered  as  in  the  same 
state  asvif  he  were  dead,  and  his  deposition  may  be  given  in 
evidence.  (J<f)  But  in  such  a  case  it  should  be  shown  that  he  was 
not  insane',  at  the  time  his  deposition  was  taken.  Where  on  an 
indictment  for  murder  it  was  clearly  proved  that  a  witness,  who 
had  been  examined  before  the  coroner,  was  insane  at  the  time 
of  the  trial,  and  had  been  so  for  some  time  previously,  but  there 
was  no  evidence  as  to  the  state  of  the  mind  of  the  witness  at  the 


*  It  is  impossible  to  say  that  pregnancy 
per  se  shows  disease  :  and  I  think  .that 
by  "sickness"  in  the  statute  is  meant 
"  disease."  There  is  nothing  ;to  show 
that  the  pauper  ^ras  unable  to  work .;  the 
question  proposed  to  the  court  shows  her 
to  be  able-bodied.  So  that  we  are  asked 
whether  an  able-bodied  woman  who  is 
pregnant  is  sick  within  the  meaning  of 
the  section.  It  cannot  be  said  that  she 
is.'  Coleridge,  J.,  'It  does  not  follow  that 
because  pregnancy  may  produce  illness, 
it  must  produce  it.' 

(6)  Reg.  v.  Croucher,  3  F.  &  F.  285. 


Sum.  Ass.  1862.  The  prisoner  was  ac- 
quitted, or  the  point  would  have  been  re- 
served. 

(c)  Reg.  v.  Scaife,   17  Q.  B.  238  j   2 
Den.  C.  C.  281.     E.  T.  1851. 

(d)  Rex  v.  Eriswell,  3  T.  R.  707,  per 
Lord  Kenyon,   C.  J.,   Ashurst,  J.,  and 
Grose,  J.,  and  there  seems  no  reason  to 
doubt  that  the  deposition  of  a  person  who 
has  become  insane  at  the  time  of  the 
trial  would  be  admissible  since  the  new 
statute,  either  on   the  same   ground    as 
Reg.  v.  Scaife,  supra,  or  Reg.  v.   Cock- 
burn,  ante,  p.  467,  was  decided. 
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time  when  he  was  examined  before  the  coroner  ;  and  it  was  pro- 
posed to  give  his  deposition  in  evidence,  Park,  J.  A.  J.,  said, 
'  There  is  one  positive  objection,  that  the  witness  might  be  insane 
when  Jie  was  examined  before  the  coroner ; '  and  the  deposition 
was  rejected,  (e)  But  where  on  an  indictment  for  night  poaching 
and  assaulting  W.  Rickards  it  appeared  that  he  was  suffering 
from  delirium  and  depression  of  spirits  in  consequence  of  a  blow 
on  the  head,  and  his  intellects  were  affected  by  the  injury,  but  it 
was  probable  that  he  would  recover ;  it  was  held  that  if  he  was 
actually  insane  at  the  time  of  the  trial  his  deposition  taken  in  the 
presence  of  the  defendant  was  receivable  in  evidence,  although 
the  insanity  might  be  temporary ;  but  the  medical  witness,  being 
unable  to  state  that  he  was  at  the  time  of  the  trial  in  a  state 
of  insanity,  the  deposition  was  rejected,  (f) 

It  has  been  said  that  the  deposition  of  a  witness  beyond  the  Witness  at  the 
sea  was  admissible,  (^7)  but  it  was  held  before  the  new  Act  that  time  of  trial  at 
the  deposition  of  a  witness,  who  had  been  examined  before  the 
magistrate,  and  who  had  since  gone  to  sea,  was  inadmissible.  (A) 
And  since  the  new  Act,  where  on  a  trial  for  larceny  it  was  pro- 
posed to  put  in  evidence  the  deposition  of  W.  Doodt,  which  had 
been  duly  taken  in  the  presence  of  the  prisoner,  who  had  the 
opportunity  of  cross-examination,  and  it  was  satisfactorily  proved 
that  W.  Doodt  was  not  absent  with  any  intention  of  defeating 
justice,  but,  being  a  foreigner,  serving  on  board  a  foreign  vessel 
at  the  time  the  property  was  stolen,  he  had,  since  the  committal 
of  the  prisoners,  returned  to  his  own  country,  and  at  the  time  of 
the  trial  was  residing  in  a  foreign  kingdom.  It  was  contended 
that,  although  the  cause  of  absence  was  not  within  the  11  &  12 
Viet.  c.  42,  s.  17,  the  deposition  was  receivable  independently  of 
that  statute.  But,  on  a  case  reserved,  it  was  held  that  the  de- 
position was  inadmissible.  Although  it  was  quite  possible  that 
cases  might  occur  in  which  depositions  would  be  receivable  in 
evidence  under  the  old  rule,  and  independently  of  the  statute,  yet 
if  the  admissibility  of  depositions  was .  extended  beyond  the  cases 
provided  for  by  the  statute,  the  rule  ought  to  be  carefully  and 
rigidly  limited.  (2)  And  in  this  case  it  was  consistent  with  what 
appeared  that  the  attendance  of  the  witness  might  have  been 
obtained,  and  it  was  not  shown  that  anything  was  done  by  writing 
or  otherwise  to  procure  his  attendance.  (/) 

It  is  a  general  principle  of  evidence  that,  to  render  a  deposition  Deposition 
of  any  kind  admissible  against  a  party,  it  must  appear  to  have  must  be 
been  taken  on  oath  in  a  judicial  proceeding,  and  that  the  party  u'en» 
should  have  had  an  opportunity  to  cross-examine  the  witness.  (A) 
Hence  under  the  former  statutes  a  deposition  before  a  magistrate 

(e)  Eex  v.  Charles    Wall,  Worcester  (h)  Reg.   v.   Hagan,  8  C.  &  P.   167, 

Sum.  Ass.  1830.  See  this  case  more  fully  Bolland,  B.,  and  Coltman,  J. 

stated,  post,  p.  480.     In  Rex  v.  Eriswell,  (i)  Per  Alderson,  B.,  who  added,  *  as 

supra,   the   pauper,   whose   examination  it   would  equally    apply   to    depositions 

was  in  question,  had  become  insane  after  taken  before  a  coroner  in  the  prisoner's 

the  examination  was  taken.  absence,  and  without  any  opportunity  of 

(/)  Reg.   v.  Marshall,  C.   &  M.  147,  cross-examination  having  been  afforded.' 

Ludlow,  Serjt.,  after  consulting  Coltman,  (7)  Reg.  v.  Austin,  Dears.  C.  C.  612,  7 

J.     It  is  not  stated  in  the  report  when  Cox,  C.  C.  55.     Jan.  1856. 

the  blow  on  the  head  was  inflicted.  (A)  By  Hullock,  B.,  in  Attorney-Go- 

(0)  Bull.  N.  P.  242,  and  see  ante,  p.  neral  v.  Davison,  1  M'Clel.  &  Y.  169. 
356. 
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must  have  been  shown  to  have  been  taken  conformably  to  the 
and  in  the        statute,  for  otherwise  it  would  have  been  extrajudicial,  (Z)  and  to 
presence  of       have  been  taken  in  the  presence  of  the  prisoner,  otherwise  he 
could  have  had  no  opportunity  for  cross-examination.     Thus  in 
Woodcock's  case  (who  was  tried  for  the  murder  of  his  wife),  where 
the  magistrate,  at  the  request  of  the   overseers,  visited  the   de- 
ceased, who  had  received  a  mortal  blow,  and  was  then  at  the 
poor-house,  and  there,  in  the  absence  of  the  prisoner,  took  her 
examination  upon  oath,  and  reduced  it  into  writing  ;  it  was  held 
[891]      by  Eyre,  C.  B.,  that  such  an  examination  was  not  admissible  as  a 
deposition ;  for  it  was  not  taken  as  the  statute  directs  in  a  case 
where  the  prisoner  was  brought  before  a  magistrate  in  custody ; 
the  prisoner  therefore  had  no  opportunity  of  contradicting  the 
Dingler's  case,  facts  it  contained,  (m)    So  in  Dingier" s  case,(ri)  where  the  magis- 
trate, at  the  desire  of  the  parish  officers,  went  to  the  deceased  at 
the  infirmary,  to  which  she   had  been  taken  for  the  purpose  of 
receiving   medical  assistance,  and  there,  in  the   absence  of  the 
prisoner,  (0)  took  her  deposition  upon  oath,  which  was  reduced 
into  writing,   and  her  mark  was  set   to   it;  the    court,  on   the 
authority  of  Woodcock's  case,  held  that  the  deposition  was  in- 
admissible, (p)     And  it  was  also  held,  after  the  7  Geo.  4,  c.  64, 
that  a  deposition  was  inadmissible  if  it  were  taken  in  the  absence 
Radbourne's      of  the   prisoner.  (^)     Where  on  the  trial  of  an  indictment  for 
case'  petty  treason   and  an   inquisition  for  murder  it  appeared   that 

the  deceased  having  been  wounded  in  the  head,  a  magistrate,  in 
the  presence  of  the  prisoner,  took  the  deposition  of  the  deceased 
in  writing,  and  the  whole  of  the  examination,  was  heard  by  and 
read  over  to  the  prisoner  in  the  presence  of  the  deceased,  and 
it  was  signed  by  the  deceased  and  the  magistrate  ;  the  deposition 
was  admitted,  and,  upon  a  case  reserved,  it  was  held  that  the 
deposition  was  properly  admitted,  (r)  So  where  the  greater  part 

(/)  Rex  v.   Smith,  2  Stark.  N.  P.  C.  and  the  latter  judge  said  it  had  been  so 

211,  note  (a).  determined  by  all    the  judges  in  Rad- 

(m)  1  Leach,  500.     It  was  admitted,  bourne's  case.     But  on  reference  to  the 

however,  as  a  dying  declaration.  report  of  that  case  in  1  Leach,  457,  it 

(n)  2  Leach,  561.  will  be  seen  that  the   depositions   were 

(o)  It  may  be  remarked  that  in  these  taken  in  the  presence  of  the  prisoner, 

two  cases,  independently  of  the  absence  (9)  Errington's  case,2Lew.  142,  Patte- 

of  the  prisoner,  the  deceased  being  then  son,  J. 

alive,   the   charge  of  murder  could  not  (r)  Rex  ».  Radbourne,  1  Leach,  457. 

have  been  preferred  :  and  as  the  statutes  This  case  was  a  peculiar  one,  and  the 

did  not  at  that  time  extend  to  misde-  points  reserved  were,  1st,  'whether  a  pri- 

meanors,  the  depositions  might  have  been  soner  can  be  convicted  of  murder  upon 

objected  to  as  taken  extrajudicially.  an  indictment   or   inquisition   for   petty 

(p~)  In  addition  to  these  authorities  treason  ?  That  is,  whether  an  acquittal 
may  be  mentioned  the  case  of  Ilex  v.  for  the  petty  treason  does  not  involve  in 
Paine,  1  Salk.  281.  S.  C.  5  Mod.  163,  it  an  acquittal  for  the  murder  also  ?  2nd, 
cited  by  Lord  Kenyon  in  Rex  v.  Eriswell,  whether  the  information  of  the  deceased, 
3  T.  R.  722,  where  upon  a  conference  authenticated  by  one  witness  only,  was 
between  the  judges  of  the  K.  B.  and  C.  P.  legally  received  in  evidence  on  an  hi- 
lt was  held  that  the  deposition  of  a  de-  dictment  for  petty  treason  ?  3rd,  whe- 
ceased  witness  was  inadmissible,  '  the  ther  the  information  of  the  deceased  was 
defendant  not  being  present  when  they  admissible  in  evidence,  she  not  appearing 
were  taken  before  the  mayor,  and  so  had  at  the  time  she  gave  it  to  be  apprehen- 
lost  the  benefit  of  cross-examination.'  It  siveof  her  approaching  dissolution?'  The 
is  remarkable  that  in  the  above  men-  Recorder  afterwards  reported  that  it  was 
tioned  case  of  Rex  v.  Eriswell,  Grose,  J.,  the  unanimous  opinion  of  the  eleven 
and  Buller,  J.,  were  of  opinion  that  de-  judges,  Lord  Mansfield,  C.J.,  being  absent, 
positions  taken  by  a  justice  of  a  person  that  the  learned  judge  did  right  in  ad- 
who  afterwards  died,  though  taken  in  the  mining  the  information  to  be  received  in 
absence  of  the  prisoner,  might  be  read,  evidence,  and  that  the  prisoner  was  le- 
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of  the  deposition  of  the  deceased,  in  a  case  of  murder,  had  been  Smith's  case, 
reduced   into  writing  in  the  absence  of  the  prisoner,  but  the 
deceased  was  afterwards  resworn  in  the  prisoner's  presence,  and 
the  deposition  read  over  and  stated  by  the  deceased  to  be  correct, 
and  the  rest  of  the  deposition  taken  in  the  ordinary  way,  in  the 
presence  of  the  prisoner,  who  was  asked  whether  he  chose  to  put 
any  questions;  it  was  held  by  Richards,  C.  B.,  that  the  depo- 
sition was  admissible,  and  a  great  majority  of  the  judges,  upon  a 
case  reserved,  were  of  opinion  that  the  evidence  had  been  properly 
received.  (s)     So  where  upon  an  indictment  against  the  prisoner  Russell's  case, 
as   an  accessory  before  the   fact   for  inciting   S.   Wormsley  to 
murder  herself,  it  appeared  that  Wormsley  was  sworn,  and  her 
examination  taken  in  writing  in  the  absence  of  the  prisoner,  but 
that  she  was  afterwards  resworn  in  his  presence,  the  deposition 
repeated,  and  she  said  it  was  all  true,  and  that  she  had  made  her 
mark  to  it ;  the  prisoner  then  put  some  questions  to  the  deceased, 
and  the  magistrate's  clerk  swore  that  a  memorandum  at  the  foot 
of  the  deposition  contained  the  substance  of  every  question  put 
and  answer  given  ;  and  that  the  memorandum  at  the  foot  of  the 
deposition  was  written  on  the  following  morning  by  the  clerk  at 
his  office  in  the  presence  of  the  magistrate.     The   examination      [892] 
was  objected  to,  as  inadmissible  under  the  7  Geo.  4,  c.  64,  s.  2, 
being  taken  upon  oath  ;  but  Vaughan,  B.,  allowed  it  to  be  read, 
and  also  the  interrogation  of  her  by  the  prisoner,  and  her  answer, 
which  was  also  objected  to.  And,  upon  a  case  reserved,  the  judges 
were  clearly  of  opinion  that  the  deposition  was  admissible.  (#) 
So  where  two  prisoners  were  taken  before  the  magistrates  one  Hake's  case, 
day,  and  a  deposition  of  a  witness  was  duly  taken  and  authen- 
ticated on  that  day,  and  the  two  prisoners  together  with  ^ a  third 
were  taken  before  the  magistrates  on  the  next  day,  and  the  de- 
position of  the  witness,  who  was  present,  was  read  over  to  all  the 
prisoners ;  but  the  attention  of  the  third  prisoner  was  not  par- 
ticularly called  to  its  contents,  nor  was  it  resigned  by  the  magis- 
trates ;  Erie,  J.,  held  that  the  case  fell  within  the  principle  of 
Rex  v.  Smith,  (u)  and  admitted  the  deposition  against  the  third 
prisoner,  (v)     So  where  a  deposition  was  taken  in  an  ante-room  Calvert's case. 


gaily  convicted  of  murder.  In  1787, 
when  this  case  occurred,  there  was  no 
statute  authorizing  magistrates  to  take 
such  a  deposition. 

(s)  Bex  v.  Smith,  R.  &  R.  339.  S.  C. 
2  Stark.  N.  P.  C.  208.  Holt,  N.  P.  C.  614. 
See  this  case  also,  post,  p.  481.  In  a  pre- 
vious case,  Rex  v.  Forbes,  Holt,  N.  P.  C. 
599,  where  the  constable  stated,  upon 
producing  the  deposition,  that  the  pri- 
soner was  not  present  till  a  certain  part 
of  the  deposition,  distinguished  by  a  cross, 
at  which  period  he  was  introduced  and 
heard  the  remaining  part  of  the  exami- 
nation ;  and  when  it  was  concluded,  the 
whole  of  the  deposition  was  read  over  to 
the  prisoner.  Chambre,  J.,  refused  to  ad- 
mit that  part  of  the  deposition  previous 
to  the  mark.  In  Reg.  v.  Beeston,  Dears. 
C.  C.  405,  Alderson,  B.,  said,  in  Rex 
v.  Smith,  'I contended  on  the  authority  of 
Rex  v.  Forbes  that  the  deposition  was  not 
admissible,  as  the  prisoner  had  not  a  suf- 


ficient opportunity  of  cross-examination  ; 
that  he  had  no  opportunity  of  hearing  the 
witness  give  his  answers,  and  seeing  his 
manner  of  answering  ;  and  that  so  much 
of  the  evidence  as  had  been  taken  in 
the  prisoner's  absence  was  inadmissible  ; 
and  I  still  think  1  was  right  in  that  ob- 
jection.' 

(0  Rex  v.  Russell,  R.  &  M.  C.  C.  R.  356, 
ante,  vol.  1,  p.  72.  The  objection  to  the 
deposition  was  founded  upon  the  fallacy 
of  treating  it  as  an  examination  of  a  pri- 
soner, and  of  applying  the  rule  that,  an 
examination  of  a  prisoner  upon  oath  is 
not  admissible  against  such  prisoner  to 
the  deposition  of  a  prisoner  taken  on  oath, 
and  used  as  evidence  against  another  pri- 
soner, in  whose  presence  it  was  taken. 
CS.G. 

(u)  Supra. 

(u)  Reg.  v.  Hake,  1  Cox,  C.  C.  226. 
Sum.  Ass.  1845. 
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Hyde's  case. 


Depositions 
taken  in  the 
absence  of  the 
prisoner  and 
magistrate, 
and  after- 
wards read 
over  to  the 
prisoner  be- 
fore the  ma- 
gistrate, are 
irregularly 
taken. 


Cases  since  the 
1 1  &  12  Viet. 
c.  42,  s.  17. 


adjoining  to  that  where  the  magistrates  sat,  the  prisoners  being 
present  when  it  was  taken,  but  the  witness  not  being  sworn,  and 
the  witness  and  the  prisoners  were  then  taken  before  the  magis- 
trates, and  the  witness  sworn,  and  the  examination  read  over,  and 
the  prisoners  asked  whether  they  had  any  question  to  put;  it 
was  held  that  the  deposition  was  admissible,  (w)  But  where  at 
the  time  when  the  deceased  was  examined  before  the  magistrate 
she  was  in  a  rapid  decline,  and  she  stated  the  facts  of  the  assault 
upon  her  by  the  prisoner  very  concisely.  On  a  question  being  put 
to  her  by  the  clerk,  she  said,  '  I  can't  answer,'  and  was  evidently 
in  a  sinking  state.  Down  to  this  period  she  had  answered  the 
questions  satisfactorily.  The  clerk  then  said  he  should  not  put 
any  further  questions;  and  it  being  stated  that  the  prisoner's 
attorney,  who  was  present,  must  have  an  opportunity  of  cross- 
examining  the  witness,  he  said,  ( I  shall  decline  putting  any 
question ;  the  child  is  evidently  not  in  a  fit  state  to  answer.'  The 
deposition  was  then  signed  by  the  witness  with  her  mark.  There 
was  no  subsequent  examination,  and  the  child  died  soon  after- 
wards. Pfatt,  B.,  inclined  to  think  the  deposition  ought  not  to 
be  received,  (x) 

On  an  indictment  for  robbery  it  appeared  that  the  depositions 
were  not  written  either  in  the  presence  of  the  magistrate  or 
of  the  prisoner,  but  the  clerk  to  the  magistrate  examined  all  the 
witnesses,  and  took  down  what  they  said,  neither  the  magistrate 
nor  the  prisoner  being  present ;  but  that  when  the  magistrate 
and  the  prisoner  arrived,  the  depositions  were  read  over  to  the 
witnesses  in  the  presence  of  the  magistrate  and  the  prisoner,  and 
the  prisoner  was  then  asked  if  he  had  any  question  to  put  to  any 
of  the  witnesses ;  Platt,  B.,  said,  s  This  is  a  very  irregular  and 
improper  mode  of  taking  depositions,  and  very  unfair  to  the  party 
accused.  The  prisoner  ought  to  hear  all  the  questions  put  and 
answered,  for  then  he  may  very  possibly  explain  the  circum- 
stances ;  but  it  is  monstrous  that  he  should  have  a  long  bead  roll 
of  statements  read  over  to  him,  and  then  be  asked  on  the  sudden 
if  he  has  any  question  to  put,  and  then  probably,  unable  on  the 
instant  to  extract  from  his  accuser  or  the  witnesses  an  explanation 
of  every  apparently  criminating  circumstance,  be  told  that  he  is 
committed.  Such  a  mode  of  proceeding  does  not  afford  to  the 
party  accused  that  fair  play  which  the  due  administration  of  the 
law  requires.'  (?/) 

Such  are  the  cases  which  occurred  before  the  passing  of  the 
11  &  12  Viet.  c.  42  (August  14,  1848),  which  has  given  rise  to 
much  discussion.  Sec.  17  of  that  Act  requires  the  oath  to  be 


(10)  Beg.  v.  Calvert,  2  Cox,  C.  C.  491. 
Spr.  Ass.  1848,Kolfe,  B.,  after  consulting 
Alderson,  B.,  on  the  authority  of  Kex  v. 
Smith,  R.  &  R.  332,  which  the  prisoner's 
counsel  contended  was  distinguishable,  as 
the  witness  was  sworn  in  that  case  before 
the  clerk  examined  him  ;  and  see  now 
the  new  clause,  which  requires  the  oath 
to  be  administered  before  the  witness  is 
examined. 

(a-)  Reg.r.  Hyde,  3  Cox,  C.  C.  90.  Aug. 
4,  Sum.  Ass.  1848.  Platt,  B.,  however,  did 
receive  the  deposition,  and  would  have  re- 


served the  point ;  but  the  prisoner  was 
acquitted.  There  seems  no  reason  to 
doubt  that  if  by  any  insuperable  obstacle 
the  prisoner  is  prevented  from  having  a 
full  cross-examination,  the  deposition  is 
inadmissible,  and  the  only  question  in 
such  a  case  seems  to  be  whether  or  not 
in  fact  the  prisoner  was  prevented  from 
having  such  full  cross-examination. 

(#)  Reg.  v.  Johnson,  2  C.  &  K.  394,  Sum. 
Ass.  1846.  It  does  not  appear  whether 
any  deposition  was  tendered  in  evidence. 
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administered  to  a  witness  (  before  such  witness  is  examined?  and 
the  statement  of  the  witness  to  be  taken  in  the  presence  of  the 
accused,  who  shall  be  at  liberty  to  put  questions  to  any  witness 
produced  against  him ;  and  it  cannot  be  doubted  that  the  only 
regular  course  of  proceeding  is  for  the  justice  to  swear  the  witness 
in  the  presence  of  the  accused,  and  then  to  examine  him  in  the 
presence  of  the  accused,  and  then  to  permit  the  accused  to  put 
any  questions  he  may  think  fit. 

Where  mere  minutes  of  what  each  witness  said  before  the  Semble,  that 
magistrate  were  taken  down,  and  the  minutes  were  afterwards  s.luce 

P.  ,   .      ,,  c   i  •,.          i  i     i    •      ,1  the  11  &  12 

written  out  in  the  shape  of  depositions  by  a  clerk  in  the  presence  yict.  c.  42, 
of  the  witnesses,  but  in  the  absence  of  the  prisoners  and  magis-  s.  17,  a  depo- 

trate,  and  afterwards  read  over  in  the  presence  of  the  prisoners  Sltlon  !.8  fJ^R*1 

.  .  ,  .          -,      i        r,       j          •.•  unless  it  be 

and  magistrate,  it  was   objected   that  the  depositions  were  not  tafcen  down 

taken  according  to  this  section ;  and  Wilde,  C.  J.,  observed,  *  So  from  the  state- 
that  the  prisoner  had  a  right  to  compare  the  verbal  statements  m.ent  of  .tne, 

•^i    .LI  -J.J.  j         j        i_*  i_   T_  u  witness  m  the 

made  with  the  written  statements  produced,  which  he  could  not  presence  of 

do  unless  all  the  -written  statements  produced  had  been  made  the  prisoner 
verbally  in  his  presence.'  And  Maule,  J.,  said,  '  That  section  a?d  the  ma~ 
makes  the  depositions  receivable  in  evidence  upon  its  being  first  s>s 
proved  that  they  were  taken  in  the  presence  of  the  person 
accused,  and  that  he  or  his  counsel  or  attorney  had  a  full  oppor- 
tunity of  cross-examining  the  witness.  Therefore  you  would 
say  that  such  full  opportunity  did  not  exist  in  the  present  case. 
Suppose  a  question  to  be  put  to  the  witness  in  the  absence  of 
the  prisoner,  which  question  involved  two  alternatives,  and  the 
answer  to  be  "  Yes ;  "  the  magistrate's  clerk  might  think  the 
answer  applied  to  a  different  alternative  from  that  to  which  the 
prisoner  would  have  applied  it,  had  he  been  present,  and  had 
an  opportunity  of  fixing  it  to  such  alternative  by  cross-exami- 
nation; and  the  magistrate's  clerk  might  have  taken  down  the 
answer  in  such  a  form  as  to  make  it  seem  applicable  to  the  wrong 
alternative.  You  contend  that  what  they  call  minutes  would 
have  been  the  depositions  had  they  been  signed,  and  that,  the 
minutes  not  being  signed,  there  are  no  depositions  at  all.'  It, 
however,  was  unnecessary  to  decide  the  point,  as  the  case  was 
determined  in  favour  of  the  prisoners  on  another  ground.  (0) 

Where  a  magistrate's  clerk  proved  that  he  had  taken  down  the  Sufficient  op- 
examination  of  a  witness  before  the  magistrate,  and  he  had  no  portumty  for 
doubt  that  the  attorney,  who  attended  before  the  magistrate  on  nat}ollf 
behalf  of  the  prisoner,  had  cross-examined  the  witness,  but  he 
had  not  taken  down  anything  as  cross-examination ;  he  had,  how- 
ever, taken  down  everything  the  magistrate  considered  material. 
Erie,  J.,  held  that  the  deposition  was  admissible  ;  all  the  requisites 
of  the  statute  had  been  complied  with.     He  did  not  think  it  the 
duty  of  the  magistrate  to  take  down  every   word;  for  then  it 
would  be  necessary  to  conduct  the  examination  by  question  and 
answer.  («) 

On  a  trial  for  murder  Mr.  Cooke,  a  magistrate,  produced  an  A  deposition 

(z)  Reg.  v.  Christopher,  1  Den.  C.  C.  not  take  them  down,  and  thus  the  pri- 

536,  2  C.  &  K.  994.     H.  T.  1850.     The  soner  may  never  know  what  they  are. 

strongest  objection  to  such  a  proceeding  See  the  case  more  fully,  post. 

is  this,  that  a  witness  may  state  facts  in  (a)  Reg.  v.  Hendy,  4  Cox,  C.  C.  243. 

favour  of  a  prisoner,  and  the  clerk  may  Spr.  Ass.  1850. 
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rejected  where 
it  was  taken 
originally  in 
the  absence  of 
the  prisoner, 
and  afterwards 
the  deponent 
was  sworn,  but 
not  in  a  satis- 
factory man- 
ner, in  the 
presence  of 
the  prisoner. 


Of  Evidence. 


[BOOK  vi. 


The  deposition 


information,  and  stated  that  he  went  to  the  house  of  the  deceased, 
and  found  him  on  a  pallet  in  a  very  weak  state,  and  that  the 
prisoner  was   brought  to  the  house   where   the    deceased  was  ; 
in  consequence  of  the  state  in  which  the  deceased  was,  he  could 
say  but  very  little  at  a  time,  and  Mr.  Cooke  first  took  his  infor- 
mation without  the  prisoner  being  present,  and  swore  the  deceased 
to  it.     Mr.  Cooke  then  had  the  prisoner,  who  was  handcuffed, 
brought   in,    and   had  the    handcuffs  taken  off.      Owing  to  the 
exhausted  state  of  the  deceased,  the  prisoner  had  to  be  .brought 
close  to  the  bed  to  hear  what  he  said.    Having  then  slowly  read 
over  the  information  to  the  deceased  in  the  presence  of  the  pri- 
soner, and  asked  the  deceased  if  it  was  true,  and  having  been 
answered  in  the  affirmative  by  him,  Mr.  Cooke  then  reswore  the 
deceased  to  his  information  in  the  presence  of  the  prisoner,  and 
read  over  the  information  of  the  deceased  to  him,  and  while  he 
was  reading  it  the  prisoner  asked  him  to  stop  at  some  statement 
contained  in  it ;  but  Mr.  Cooke  told  him  he  had  better  read  it 
over  to  the  end,  and  that  he  would  then  read  the  information 
paragraph  by  paragraph  distinctly  to  him,  and  that  the  prisoner 
could  then  put  any  question  he  wished  to  the  deceased  on  each 
paragraph  as  read  ;  that,  having  so  read  over  the  information,  he 
read  it  over  again  paragraph  by  paragraph  to  the  prisoner  in  the 
hearing  of  the  deceased,  and  that  part  of  it  was  read  a  third  time 
to  the  prisoner ;  that  the  prisoner,  having  been  previously  duly 
cautioned  by  him,  asked  several  questions  with  reference  to  the 
matters  sworn  in  the  information,  and  Mr.  Cooke  took  down  each 
question  and  answer  as  nearly  as  possible  in  the  very  words  of 
the  parties.     The  deposition  was  received  in  evidence ;  but,  upon 
a  case  reserved,  it  was  held  that  it  ought  not  to  have  been  re- 
ceived, (b) 

Where  it  appeared  that  a  witness  had  been  examined  before  a 


(6)  Reg.  v.  Walsh,  5  Cox,  C.  C.  115, 
M.  T.  1850.  There  was  considerable  dif- 
ference of  opinion  among  the  judges  in  this 
case.  Monahan,C.  J.,was  of  opinion  that 
'  what  the  Act  of  Parliament  requires  is, 
not  that  a  witness  shall  depose  to  a  writ- 
ten statement,  but  shall,  in  the  presence 
of  the  accused,  give  a  statement  on  oath, 
which  the  magistrate  shall  afterwards  re- 
duce into  writing,  and  that  the  accused 
shall  have  an  opportunity  of  cross-ex- 
amining him,  under  the  sanction  of  the 
same  oath,  whereby  he  swears  to  the  in- 
formation,' that  the  present  case  and 
Rex  v.  Smith  agreed  in  this  point,  that  in 
both  the  witness  was  originally  sworn  in 
the  absence  of  the  accused;  but  the  place 
where  the  present  case  failed  was  that, 
when  the  prisoner  was  brought  in,  the  in- 
formation was  not  taken  on  oath  in  his 
presence.  Secondly,  on  the  evidence  of 
Mr.  Cooke.  the  inference  plainly  arose 
that  the  oath  was  merely  an  oath  to  the 
truth  of  the  information  which  had  been 
sworn,  and  therefore  did  not  extend  to 
the  answers  givt-n  on  cross-examination. 
Perrin,  J.,  agreed  with  Monahan,  C.  J., 
on  the  first  point ;  but  added,  'The  pri- 
soner was  kept  handcuffed  in  another 
I'hice,  and  here,  deliberately  and  de- 


signedly, the  magistrate  proceeded,  con- 
trary to  the  fair  import  of  the  statute,  to 
take  the  deposition  of  a  party  not  on  his 
oath,  in  the  absence  of  the  prisoner,  who 
was  within  call,  and  who  was  designedly 
kept  back  and  not  called.'  Ball,  J., 
gave  no  opinion  on  the  first  point,  but 
agreed  with  Monahan,  C.  J.,  on  the  se- 
cond. If  the  magistrate  had  been  silent 
as  to  the  form  of  the  oath  which  he  ad- 
ministered, it  would  have  been  assumed 
that  the  oath  was  in  the  usual  form  ;  but 
here  the  magistrate  stated  that  he  reswore 
the  deceased  to  the  truth  ol'his  information ; 
thus  confining  the  oath  to  the  truth  of  the 
inform  tion ;  and,  if  this  were  so,  the  sub- 
sequent questions  and  answers  were  not 
under  oath.  Torrens,  J.,  was  of  opinion 
that  Rex  v.  Smith  governed  the  first 
point,  and  that  the  oath  extended  to  the 
whole,  and  therefore  the  deposition  was 
rightly  admitted.  Pennefather,  B.,  agreed 
with  Torrens,  J.,  on  the  first  point,  but 
entertained  very  serious  doubts  upon  the 
second  point.  This  case  was  tried  in  1850, 
after  the  12  &  13  Viet.  c.  69,  had  come 
into  operation,  though  Perrin,  J.,  states 
that  the  9  Geo.  4,  c.  54,  was  then  in  ope- 
ration. 


CHAP.  IV.  §  III.] 
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magistrate,  who  had  asked  the  prisoner  whether  she  had  any 
questions  to  put,  but  it  seemed  uncertain  whether  she  was  so 
asked  with  reference  to  the  particular  examination  of  the  witness, 
or  after  all  the  depositions  had  been  read  over ;  and  it  also 
appeared  that  the  examinations  of  the  witnesses  had  been  taken 
in  writing  before  the  arrival  of  the  magistrate ;  and  that  they 
were  then  read  over  in  the  presence  of  the  prisoner,  when  the 
prisoner  was  asked  if  she  had  any  questions  to  put.  It  was  held 
that  the  deposition  was  not  admissible;  1st,  because  it  was  the 
duty  of  the  magistrate  to  ask  the  prisoner  whether  she  would 
put  any  questions  with  reference  to  the  particular  witness. 
2ndly,  the  examination  of  the  witness  having  been  put  in  writing 
before  the  arrival  of  the  magistrate,  the  reading  it  over  in  her 
presence  did  not  give  the  prisoner  a  proper  opportunity  of  cross- 
examination  ;  she  had  a  right  to  hear  the  evidence  given  step  by 
step,  and  so  to  have  time  to  consider  what  questions  to  put.  (c) 

Where  the  prisoner  and  prosecutor  were  present  before  the 
magistrate,  and  the  prosecutor  made  a  statement  to  the  magis- 
trate, which  was  not  taken  down  in  writing,  and  the  prisoner's 
attorney  asked  the  prosecutor  a  few  questions  in  cross-exami- 
nation, and  these  were  not  taken  down  in  writing.  The  case 
was  then  adjourned  to  the  next  day,  when  the  prisoner  was 
brought  up  before  the  same  magistrate  ;  the  prosecutor  was  again 
sworn,  and  the  magistrate's  clerk  read  over  to  him  a  written 
deposition  which  had  been  taken  previously  to  the  second  hearing. 
The  prisoner's  attorney  cross-examined  the  prosecutor,  and  that 
cross-examination,  or  some  part  of  it,  was  taken  down  by  the 
clerk,  and  from  his  notes  afterwards  a  fair  copy  of  the  cross- 
examination  was  taken  down  on  the  copy  which  had  been  pre- 
viously read.  Hill,  J.,  held  the  deposition  admissible,  (d) 

Where  it  was  proved  that  the  deposition  was  taken  in  ac- 
cordance with  the  invariable  and  long-established  practice  of  the 
magistrate's  court  at  Liverpool,  and  when  the  prisoner  was  before 
the  magistrate,  he  was  defended  by  an  attorney,  who  had  a  full 
opportunity  of  cross-examining,  and  did  cross-examine,  the  wit- 
nesses ;  a  note  of  the  evidence  given  before  the  magistrates,  con- 
sisting of  the  names  of  the  witnesses,  and  the  heads  of  what  each 
could  prove,  was  taken  by  the  magistrate's  clerk ;  afterwards  the 
prisoner  and  the  witnesses  were  taken  into  a  room,  and  there 
another  clerk,  who  had  not  been  present  at  the  examination 
before  the  magistrate,  examined  the  witnesses  from  the  aforesaid 
note,  and  there  wrote  down  the  answers,  and  the  witnesses  then 
signed  the  papers  so  written  by  the  last-mentioned  clerk ;  the 
prisoner's  attorney  was  not  there,  though  he  might  have  been  if 
he  liked  ;  and  the  prisoner  was  not  asked  if  he  would  then  cross- 
examine  the  witnesses,  and  did  not  cross-examine  them;  after- 

an  adjoining  room,  and  that  copy  after- 
wards read  over  in  the  presence  of  the 
prisoner  and  signed  by  the  witness.  He 
thought  such  a  practice  not  only  con- 
venient, but  within  the  spirit  and  intention 
of  the  Act,  as  the  prisoner  had  full  op- 
portunity as  well  as  the  witness  of  object- 
ing if  the  evidence  were  put  down  in- 
correctly.' 
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ought  to  be 
taken  in  the 
presence  of  the 
prisoner,  who 
ought  to  be 
asked  with  re- 
ference to  the 
particular  wit- 
ness whether 
he  has  any 
question  to 
••k. 


Deposition 
written  in  the 
absence  of  the 
prisoner,  after- 
wards read  in 
his  presence,, 
arid  cross- 
exnmination 
by  his  attorney 
and  notes  of  it 
written  out  at 
length. 


(c)  Reg.  v.  Day,  6  Cox,  C.  C.  55. 
Platt,  B.  March  1852. 

(c/)  Reg.  v.  Bates,  2  F.  &  F.  317. 
Wint.  Ass.  I860.  Hill,  J.,  said,  'In 
the  London  Police  Offices,  where  a 
great  number  of  charges  were  daily 
heard,  it  was  the  constant  practice  to 
have  the  abbreviated  notes  taken  dur- 
ing the  examination  of  a  witness  by  the 
magistrate's  clerk,  fair  copied  in  full  in 


Where  notes  of 
the  evidence 
were  taken 
before  the  ma- 
gistrate, from 
which  the  wit- 
nesses were 
re-examined 
by  a  clerk  in 
the  absence  of 
the  magistrate, 
and  the  ex- 
aminations 
written  out  in 
full,  and  after- 
wards signed 
by  the  magis- 
trate, the  ex- 
aminations 
were  held  to 
be  improperly 
taken. 
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wards  the  prisoner  and  the  witnesses  were  again  taken  before  the 
magistrate,  and  the  evidence  so  taken  down  by  the  clerk  in  the  room 
in  the  absence  of  the  magistrate  was  read  over  to  them ;  the  pri- 
soner was  not  then  asked  if  he  would  cross-examine  the  witnesses, 
and  his  attorney  was  not  then  there,  though  he  might  have  been 
if  he  had  liked ;  the  magistrate  then  cautioned  the  prisoner,  who 
then  signed  his  own  statement,  and  the  magistrate  then  signed 
the  papers  so  written  as  last  aforesaid.  It  was  objected  that  the 
deposition  was  not  taken  in  accordance  with  the  11  &  12  Viet. 
c,  42,  s.  17,  but  the  deposition  was  admitted ;  but,  upon  a  case 
reserved,  it  was  held  that  the  depositions  in  this  case  were  bad. 
The  statute  requires  that  they  should  be  taken  in  the  presence  of 
the  magistrate,  and  in  the  presence  of  the  prisoner,  and  that  the 
prisoner  should  have  an  opportunity  of  cross-examining  the  wit- 
nesses in  the  presence  of  the  magistrate.  In  this  case  these  pro- 
visions had  not  been  complied  with,  and  these  depositions  were 
taken  improperly,  (e*) 

In  this  respect  there  is  a  very  striking  difference  between  de- 
positions before  a  magistrate  and  before  a  coroner ;  for  not  only 
has  it  been  settled  that  if  any  witnesses  who  have  been  examined 
before  the  coroner  are  dead  or  unable  to  travel,  or  kept  out  of 
the  way  by  the  means  and  contrivance  of  the  prisoner,  their 
depositions  may  be  read  on  the  trial  of  the  prisoner,  (f)  but 
the  prevailing  opinion  seems  to  have  been  that  they  are  equally 
admissible,  though  the  prisoner  may  have  been  absent  at  the  time  of 
taking  the  inquisition.  (^)  The  reasons  given  for  this  distinction 
usually  are,  that  the  examination  before  the  coroner  is  a  trans- 
action of  notoriety  to  which  every  one  has  right  of  access,  (h) 
and  that  the  coroner  is  an  officer  appointed  on  behalf  of  the 
public  to  make  inquiry  about  the  matters  within  his  jurisdiction, 
and  therefore  the  law  will  presume  the  depositions  before  him  to 
be  duly  and  impartially  taken,  (z)  But  these  reasons  and  the 
authorities  for  the  doctrine  are  certainly  not  at  all  satisfactory, 
and  (as  it  has  been  remarked  by  a  very  sensible  writer,  (j)  who 
has  collected  and  commented  on  the  cases)  since  the  distinction 
is  not  warranted  by  the  language  of  the  legislature,  and  is  un- 
founded on  principle,  it  may,  when  the  question  arises,  be  a 
matter  of  very  grave  and  serious  consideration  whether  it  ought 
to  be  admitted;  (A)  and  another  learned  writer,  having  formerly 

(j)  2  Stark.  Ev.  385. 

(k)  The  1  &  2  Ph.  &  Mary,  c.  13,  s.  5, 
enacted,  '  that  every  coroner,  upon  any 
inquisition  before  him  found,  whereby 
any  person  shall  be  indicted  for  murder 
or  manslaughter,  or  as  accessory  before 
the  murder  or  manslaughter,  shall  put 
in  writing  the  effect  of  the  evidence  given 
to  the  jury  before  him,  being  material  : 
and  shall  certify  the  same  evidence,  to- 
gether with  the  inquisition  or  indictment 
before  him  taken  and  found,  at  or  before 
the  time  of  the  trial  thereof  to  be  had.' 
And  by  the  7  Geo.  4,  c.  64,  s.  4  (repeal- 
ing the  above  mentioned  statute),  it  is 
enacted,  '  that  every  coroner,  upon  any 
inquisition  before  him  taken,  whereby 
any  person  shall  be  indicted  for  man- 
slaughter or  murder,  or  as  an  accessory 


(e)  Reg.  v.  Watts,  L.  &  C.  339,  Nov. 
1863. 

(/)  Lord  Morley's  case,  Kel.  55. 
Thatcher's  case,  Sir  T.  Jones,  53.  Brom- 
wich's  case,  1  Lev.  180.  Gilb.  Ev.  124. 
Rex  v.  Stockley,  I  East,  P.  C.  c.  5,  s.  78, 
p.  310,  ante,  vol.  1,  p.  832. 

(g)  1  Phill.  Ev.  372.  7th  ed.  Bull. 
N.  P.  242.  See  per  Alderson,  B.  Reg.  v. 
Austin,  Dears.  C.  C.612,  ante,  p. 471,  note 
(i),  which,  however,  was  a  mere  obiter 
dictum. 

(h)  3  T.  R,  722.  1  Phill.  Ev.  373,  7th 
ed. ;  but  in  the  case  of  Garnett  v  Fer- 
rand,  6  B.  &  C.  611,  the  court  expressed 
an  opinion  that  the  coroner  might  ex- 
clude particular  persons,  if  he  thought  it 
necessary  and  proper  so  to  do. 

(0  Bull.  N.  P.  242. 
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expressed  a  different  opinion,  observes,  in  his  last  edition,  that 
f  there  appears  to  be  no  satisfactory  reason  why  such  a  deposition 
should  at  the  trial  be  received  in  evidence,  under  circumstances 
which  would  render  every  other  kind  of  judicial  depositions  inad- 
missible. And  it  seems  an  unreasonable  and  anomalous  propo- 
sition to  hold  that,  on  a  trial  for  murder  upon  the  coroner's 
inquest,  a  deposition  taken  before  him  in  the  absence  of  the 
prisoner  is  receivable  in  evidence  ;  but  that  if  the  trial  take  place 
on  a  bill  of  indictment,  a  deposition  so  taken  before  a  magistrate 
is  not  receivable.  The  same  principle  which  excludes  in  the  one 
case  ought,  if  it  is  just  and  sound,  to  exclude  also  in  the  other.'  (7) 

A  marked  distinction  exists  between  the  situation  in  which  a  Distinction 
prisoner  stands,  when  he  is  before  a  magistrate  on  a  charge  of  felony  between  the 
or  misdemeanor,  and  when  he  is  present  during  the  time  a  coroner  prfsoner  before 
is  holding  an  inquest ;  and  this  distinction  seems  to  have  been  acted  a  coroner  and 
upon  in  the  following  case.     Upon  an  indictment  for  murder  it  was  a  magistrate, 
proved  that  a  witness  who  had  been  examined  before  the  coroner 
was  insane  at  the  time  of  the  trial,  and  had  been  so  for  some  time 
previously  ;  part  of  his  deposition  had  been  taken  in  the  absence  of 
the  prisoner,  and  part  in  his  presence,  but  the  whole  was  read  over 
in  his  presence ;  and  it  was  proposed  to  give  this  deposition  in  evi- 
dence, and  1  Phill.  Ev.  369,  373,  referred  to,  in  order  to  show  that 
the  deposition  was  admissible  where  the  witness  had  become  insane ; 
and  Rex  v.  Smith,  (rri)  to  show  that  reading  the  whole  over  in  the 
presence  of  the  prisoner  rendered  it  admissible.     Park,  J.  A.  J., 
*  There  is  one  positive  objection,  that  the  witness  might  be  insane 


before  the  fact,  shall  put  in  writing  the 
evidence  given  to  the  jury  before  him,  or 
as  much  thereof  as  shall  be  material ;  and 
shall  have  authority  to  bind  by  recogni- 
zance all  such  persons  as  know  or  declare 
any  thing  material  touching  the  said 
manslaughter  or  murder,  or  the  said  of- 
fence of  being  accessory  to  murder,  to 
appear  at  the  next  court  of  oyer  and 
terminer,  or  gaol  delivery,  or  superior 
criminal  court  of  a  county  palatine,  or 
great  sessions,  at  which  the  trial  is  to  be, 
then  and  there  to  prosecute  or  give  evi- 
dence against  the  party  charged,  and 
every  such  coroner  shall  certify  and  sub- 
scribe the  same  evidence,  and  all  such 
recognizances,  and  also  the  inquisition 
before  him  taken,  and  shall  deliver  the 
same  to  the  proper  officer  of  the  court 
in  which  the  trial  is  to  be,  before  or  at  the 
opening  of  the  court.'  It  will  be  observed 
that  the  principal  alterations  enacted  by 
the  latter  statute  are,  that  the  coroner 
is  to  put  in  writing  the  evidence  instead 
of  the  effect  of  the  evidence,  as  directed 
by  the  former,  and  that  he  is  required 
to  subscribe  the  evidence  when  taken. 
A  doubt  has  been  raised  whether  sec.  4  of 
the  7  Geo.  4,  c.  64,  is  not  repealed  by  the 
1 1  &  12  Viet.  c.  42,  s.  34,  but  there  seems 
no  sufficient  ground  for  this  doubt ;  see 
ante,  p.  352,  note  (A). 

(/)  2  Phill.  Ev.  75.  In  the  7th  ed.,  vol. 
1,  p.  372,  et  set].,  the  learned  author  had 
contended  for  the  admissibility  of  such 
depositions.  Where  in  an  action  brought 


by  the  plaintiff  against  the  defendant  for 
running  down  his  barge  on  the  Thames, 
it  appeared  that  a  witness  had  been  ex- 
amined before  the  coroner  on  the  inquiry 
concerning  the  death  of  the  plaintiff's 
son,  and  since  his  examination  had  gone 
abroad  ;  it  was  proposed  on  the  part  of 
the  defendant  to  read  his  deposition,  taken 
on  oath,  before  the  coroner ;  and  this  was 
objected  to  on  the  part  of  the  plaintiff; 
Coleridge,  J.,  was  of  opinion  that  under 
the  circumstances  the  deposition  ought  to 
be  admitted,  and  being  properly  proved, 
it  was  read  in  evidence.  Sills  v.  Brown, 
9  C.  &  P.  601.  The  report  does  not 
state  whether  the  deposition  was  taken  in 
the  presence  of  the  plaintiff,  but  probably 
it  was,  as  he  was  the  father  of  the  de- 
ceased. It  is  probable,  also,  that  the 
witness  was  produced  by  the  father  as 
prosecutor ;  but  even  if  that  were  so,  it 
is  conceived  that  that  would  not  make 
his  deposition  evidence  against  the  father, 
the  distinction  being  that  an  affidavit  used 
by  a  party  is  evidence  of  the  facts  con- 
tained in  it  against  such  party,  but  neither 
the  deposition  nor  the  viva  voce  evidence 
of  a  witness  is  evidence  against  the  party 
calling  the  witness.  Brickell  v.  Hulse, 
7  A.  &  E.  454.  Gardner  v.  Moult,  10 
A.  &  E.  464.  Pritchard  v.  Bagshawe,  1 1 
C.  B.  459.  Boileau  v.  Rutlin,  2  Exch. 
R  665.  Richards  v.  Morgan,  4  B.  &  S. 
641.  C.  S.G. 

(m)  Infra,  note  (M). 
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duty  in  taking 
examinations. 


Doubts  as  to 
the  admissi- 
bility  of  de- 
positions be- 
fore a  coroner 
since  the 
11  &  12  Viet. 
c.  42. 


when  he  was  examined  before  the  coroner.  Secondly,  the  7  Geo.  4, 
c.  64,  makes  a  strong  distinction  between  magistrates  and  coroners. 

*  O  O 

There  is  a  charge  made  before  a  magistrate  ;  but  I  cannot  call  it  a 
charge  before  a  coroner.  In  Rex  v.  Smith  the  deposition  was  taken 
in  a  common  felony,  and  there  the  question  was,  whether  a  deposi- 
tion taken  on  one  charge  could  be  evidence  on  another.  I  will  not 
receive  this  deposition.  I  think  it  safer  not  to  do  so.'  (n) 

The  objection  to  the  admission  of  a  deposition  taken  by  a  coro- 
ner in  the  absence  of  a  prisoner  is  fortified  by  the  11  &  12  Viet. 
c.  42,  s.  17,  expressly  requiring  the  deposition  before  a  magistrate 
to  be  taken  in  the  presence  of  the  prisoner,  and  giving  him  a  full 
right  of  cross-examination. 

It  is  the  duty  of  the  coroner  to  take  down  the  statement  of  each 
witness,  to  read  it  over  to  him,  and  to  procure  his  signature  to  it,  (o) 
and  then  the  depositions  are  admissible ;  but  a  coroner's  note  of 
the  evidence,  which  has  not  been  read  over  to  the  witness,  is  not 
evidence,  (p) 

Where  two  witnesses  who  had  been  examined  before  the  coro- 
ner were  too  ill  to  attend  the  trial,  and  an  application  was  made  to 
lay  their  depositions  before  the  grand  jury ;  nightman,  J.,  having 
referred  to  the  Act  authorizing  the  use  of  depositions  where  wit- 
nesses are  too  ill  to  attend,  said  he  was  of  opinion  that  it  gave  him 
power  to  treat  depositions  that  were  taken  before  a  coroner  in  the 
same  way  as  those  taken  by  a  magistrate,  (q)  Where  it  was  pro- 
posed to  put  in  the  deposition  of  a  witness  before  the  coroner, 
Erie,  C.  J.,  doubted  whether  the  deposition  was  admissible  under 
the  11  &  12  Viet.  c.  42,  s.  17,  and  after  consulting  Wightman,  J., 
said  he  should  admit  the  deposition  under  the  statute  of  Philip 
and  Mary,  subject  to  the  doubt  whether  that  statute  was  not  re- 
pealed by  Jervis's  Act.  (r)  So  where  in  a  case  of  manslaughter  an 
application  was  made  that  the  deposition  of  a  witness,  who  had  been 
examined  before  the  coroner,  but  was  too  ill  to  travel,  might  be 
laid  before  the  grand  jury ;  Willes,  J.,  said  that  depositions  taken 
before  a  coroner  were  not  governed  by  the  1 1  &  12  Viet.  c.  42,  and, 
having  taken  time  to  consider,  told  the  prisoner  of  the  application 
that  had  been  made,  and  asked  her  if  she  had  any  objection  to  her 
trial  being  postponed,  and,  upon  her  saying  that  she  had,  the 
deposition  was  allowed  to  be  read  before  the  grand  jury.  (s) 

(p)  Per  Gurney,  B.,  ibid.  The  Act 
only  requires  the  coroner's  signature. 

(?)  Reg.  v.  Hazel),  8  Cox,  C  C.  443. 
Spr.  Ass.  1861.  But  the  trial,  being  for 
murder,  was  postponed,  Wightman,  J., 
doubting  whether  in  so  serious  a  case  the 
power  outfit  to  be  exercised,  and  the  coun- 
sel on  both  sides  assenting  to  that  course. 
The  11  &  12  Viet.  c.  42,  has  nothing  to 
do  with  coroners,  and  no  doubt  this  re- 
port is  incorrect. 

(r)  Reg.  v.  Cleary,  2  F.  &  F.  850,  Spr. 
Ass.  1862.  The  deposition  was  not 
pressed.  The  statute  of  Philip  &  Mary 
was  repealed  by  the  7  Geo.  4,  c.  64,  and 
the  doubt  is  whether  sec.  4  of  that  Act 
is  repealed  by  the  1 1  &  12  Viet.  c.  42,  s. 
34.  See  note  (h),  ante,  p.  352. 

(«)  Reg.  v.  Mooney,  9  Cox,  C.  C.  411. 
The  point  would  have  been  reserved,  but 
the  bill  was  thrown  out. 


(n)  Rex  v.  Charles  Wall,  Worcester 
Sum.  Ass.  1830,  MSS.  C.  S.  G.  The 
distinction  taken  by  the  learned  judge 
seems  to  deserve  much  consideration.  The 
ground  on  which  a  deposition  before  a 
magistrate  is  admissible  is  that  the  pri- 
soner, being  tnere  to  answer  a  charge, 
has  the  right  to  cross-examine  the  wit- 
nesses. In  many  cases  before  coroners, 
even  if  the  prisoner  be  present,  there  is 
no  charge,  and  perhaps  no  suspicion, 
against  him,  and  it  may  be  doubted 
whether  in  strictness  under  any  circum- 
stances he  has  a  right  to  cross-examine 
the  witnesses ;  and  if  there  were  no  charge 
in  fact  made  against  him,  his  interference 
would  be  an  unwarranted  interruption  of 
,the  proceedings.  See  the  observations  of 
Parke,  B.,  in  Melen  v.  Andrews,  ante,  p. 
423.  C.  S.  G. 

(o)  Per  Gurney,  B.,Reg.  v.  Plummcr, 
1  C.  &  K.  600  Sum.  As«s.  1844. 
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There  really  is  no  ground  for  these  doubts.  The  11  &  12  Viet, 
c.  42,  only  applies  to  depositions  before  magistrates.  The  7  Geo.  4, 
c.  64,  s.  4,  regulates  depositions  before  coroners,  and  is  not  repealed 
by  the  11  &  12  Viet.  c.  42 ;  and  it  has  never  been  doubted  that 
under  the  7  Geo.  4,  c.  64,  s.  4,  depositions  taken  before  a  coroner 
in  the  presence  of  the  prisoner  were  admissible,  (t) 

If  the  depositions  were  duly  taken  before  the  new  statute,  they 
were  receivable  in  evidence,  after  the  death  of  the  deponent,  not 
only  upon  the  trial  of  the  prisoner  for  the  offence  with  which  he 
was  charged  at  the  time  they  were  taken,  but  upon  an  indictment 
for  another  offence.  Thus  a  deposition  was  held  admissible  in  a 
case  of  murder,  although  it  was  taken  when  the  prisoner  had  been 
brought  before  two  magistrates  upon  a  charge  of  an  assault  upon 
the  deceased,  and  also  upon  a  charge  of  robbing  a  manufactory 
which  the  deceased  had  been  employed  to  guard,  (u) 

But  the  particular  wording  of  the  11  &  12  Viet.  c.  42,  s.  17, 
has  led  to  much  doubt  upon  this  subject,  (v) 

Upon  an  indictment  for  wounding  T.  Goode  with  intent  to  do 
him  grievous  bodily  harm,  it  appeared  that  at  the  time  of  the  trial 
T.  Goode  was  too  ill  to  attend,  and  that  his  deposition  had  been 
taken  before  the  committing  magistrate  according  to  the  11  &  12 
Viet.  c.  42,  s.  17,  on  a  charge  of  assault  against  the  prisoner,  which 
was  founded  on  the  same  identical  evidence  as  was  offered  in  sup- 
port of  the  present  indictment :  and  it  was  held  that  this  deposition 
was  not  admissible  in  evidence  upon  this  indictment.  Where  a 
prisoner  was  taken  before  a  magistrate  on  any  charge,  his  attention 
would  necessarily  be  directed  to  that  particular  charge,  and  his 
cross-examination  would  probably  be  directed  to  meet  such  charge 
alone ;  in  addition  to  which  cases  might  well  be  supposed  in  which 
the  justice  might  prevent  the  prisoner  from  cross-examining  as  to 
anything  which  did  not  appear  to  him  relevant  to  the  particular 
charge  then  pending  before  him.  Upon  these  grounds  it  would  be 
very  unreasonable  to  permit  a  deposition  taken  on  a  charge  for  one 
offence  to  be  admitted  against  a  prisoner  on  a  trial  for  a  different 
offence.  Then,  if  the  words  of  the  section  itself  were  carefully 
examined,  it  was  plain  that  they  only  authorized  the  giving  in  evi- 
dence of  a  deposition  upon  an  indictment  for  the  very  same  offence 
as  was  '  charged '  before  the  justice.  The  section  commences  by 
directing  the  manner  in  which  a  deposition  is  to  be  taken  against 
any  person  '  charged  with  any  indictable  offence,'  and  afterwards 
provides  that  '  if  upon  the  trial  of  the  person  so  accused '  certain 
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No  ground  for 
such  doubts. 


(t)  See  ante,  p.  352,  note  (h) 
(u)  Eex  v.  Smith,  R.  &  K.  C.  C.  K. 
339.  S.C.  2  Stark.  N.  P.  C.  208.  Eleven 
of  the  judges  met.  Abbott,  J.,  thought 
the  evidence  ought  not  to  have  been  re- 
ceived. Dallas,  J.,  Graham,  B.,  Richards, 
C.  B.,  and  Lord  Ellenborough  stated  that 
they  should  have  doubted  of  the  admissi- 
bility  of  the  evidence  but  for  the  case  of 
Rex  v.  Radbourne,  1  Leach,  457.  See 
supra,  p.  472,  note  (r). 

(u)  In  Caudle  v.  Seymour,  \  Q.  B.  889, 

where  a  clerk  went  upstairs  and  took  the 

information  of  a  girl  as  to  an  assault,  on 

oath,  whilst  the  magistrate  remained  in 

he  kitchen,  and  it  did  not  appear  that  he 

VOL.  III.  I 


[894] 

Depositions 
admissible 
upon  trial  of 
a  different 
offence. 


Since  the  1 1  & 
12  Viet.  c.  42. 

A  deposition 
taken  on  a 
charge  of  as- 
sault held  not 
admissible  on 
an  indictment 
for  cutting 
with  in  tent  to 
do  grievous 
bodily  harm. 


heard  what  the  girl  said,  it  was  held  that 
the  information  was  illegally  taken,  as  it 
was  not  taken  in  the  presence  of  the  ma- 
gistrate. Coleridge,  J.,  said,  '  It  is  far  too 
common  a  practice  for  the  clerk  to  ex- 
amine the  witness  apart,  and  take  down 
the  answers,  and  then  read  them  over  in 
the  magistrate's  presence  ; '  and  again, 
'  A  magistrate  taking  depositions  has  a 
discretion  to  exercise ;  he  is  to  .examine 
the  witness,  hear  his  answers,  and  judge 
of  the  manner  in  which  they  arc  given. 
If  he  does  not,  how  is  he  in  a  condition, 
supposing  the  charge  were  felony,  to  de- 
cide whether  or  not  bail  shall  be  taken  ? ' 


Of  Evidence. 


[BOOK  vi. 


Deposition  on 
a  charge  of 
feloniously 
wounding  ad- 
mitted on  a 
trial  for  man- 
slaughter. 


.A  deposition 
on  a  charge 
of  wounding 
with  intent  to 
do  grievous 
bodily  harm 
admissible  on 
a  trial  for 
murder. 


proof  be  given,  such  deposition  may  be  read  ( as  evidence  in  such 
prosecution.'  Now  that  must  mean  a  prosecution  for  the  very 
offence  (  charged '  before  the  justice,  (iv)  Whether,  therefore,  the 
reason  of  the  thing  or  the  words  of  the  section  were  considered,  a 
deposition  could  only  be  admissible  where  the  indictment  was  for 
the  same  identical  offence  as  that f  charged '  before  the  justice,  and 
upon  which  such  deposition  was  taken,  and  consequently  this  depo- 
sition must  be  rejected.  (#) 

But  where  the  prisoner  was  indicted  for  manslaughter,  and  the 
deposition  of  the  deceased  had  been  taken  on  a  charge  that  the 
prisoner  did  feloniously  stab,  cut,  and  wound  the  deceased,  of  which 
stabbing,  cutting,  and  wounding  the  deceased  was  likely  to  die, 
and  the  preceding  case  was  cited ;  Wightman,  J.,  received  the 
deposition,  saying,  '  There  is  no  decision  precisely  in  point.  The 
case  cited  differs  in  one  respect  from  this.  There  the  original 
charge  was  an  assault;  here  there  is  something  more.'  (y) 

On  a  trial  for  murder  it  appeared  that  between  the  blow  and  the 
death  the  deposition  of  the  deceased  had  been  duly  taken  before  a 
justice,  in  the  presence  of  the  prisoner,  on  the  charge  of  wounding 
the  deceased  with  intent  to  do  some  grievous  bodily  harm  to  him, 
and  the  admission  of  this  deposition  was  objected  to  on  the  ground 
that  the  deposition  was  not  taken  on  the  same  charge  for  which  the 
prisoner  was  on  his  trial,  and  the  two  preceding  cases  were  cited ; 
but  the  deposition  was  received,  and,  on  a  case  reserved  on  the 
question  whether  the  deposition  taken  on  the  charge  of  maliciously 
wounding  with  intent,  &c.,  was  properly  received  in  evidence,  it  was 
held  that  it  was.  Before  the  passing  of  the  11  &  12  Viet.  c.  42, 
the  deposition  would  have  been  admissible,  (z)  and  there  was 
nothing  in  the  11  &  12  Viet.  c.  42,  to  render  it  inadmissible,  or  to 
restrict  the  rule,  which  had  been  established  by  practice  since  the 
statutes  of  Philip  and  Mary.  The  legislature  has  provided  '  that 
the  persons  whose  evidence  is  to  be  taken  shall  be  "  those  who  shall 
know  the  facts  and  circumstances  of  the  case"  not  of  the  particular 
technical  charge  on  which  the  prisoner  is  afterwards  tried ;  and 
then  it  says  that  if  the  witness  be  dead  the  deposition  may  be  ad- 
missible "  on  the  trial  of  the  person  so  accused,"  not  on  his  trial  for 
the  particular  offence  with  which  he  was  charged  before  the  magis- 
trate ;  and  though  the  charge  at  the  trial  be  not  identically  the  same 
as  that  made  when  the  deposition  was  taken,  no  harm  can  result 
from  holding  it  admissible;  because  it  would  always  be  matter  for 
inquiry  by  the  judge  trying  the  case  whether  the  prisoner  had  had 
a  full  opportunity  for  cross-examination ;  if  the  charge  on  which  the 
deposition  was  taken  was  not  identical  with  that  stated  in  the  in- 


(w)  Sec.  20  also  shows  that  this  is  the 
meaning  of  this  'section,  for,  if  a  party  be 
bound  by  recognizance  to  give  evidence 
against  a  prisoner  for  one  offence  (an  as- 
sault), he  clearly  would  not  forfeit  his 
recognizance  by  failing  to  give  evidence 
against  such  prisoner  for  another  offence 
(feloniously  wounding). 

(.r)  Reg.  v.  Ledbetter,  3  C.  &  K.  108. 
Sum.  Ass.  1850.  Greaves,  Q.  C.,  after 
consulting  Lord  Campbell,  C.  J.,  and 
Williams,  J.,  and  referring  to  Ilex  i\ 


Smith,  supra.  Lord  Campbell,  C.  J., 
thought  that  the  authority  of  Rex  v. 
Smith  was  very  much  impaired  by  the 
dissent  of  Lord  Tenterden,  and  all  agreed 
that  that  case  was  not  binding  under  the 
11  &  12  Viet,  c.42,  s.  17. 
(y)  Reg.  v.  Dilmore,  6  Cox,  C.  C.  52, 
March  1852.  The  point  would  have 
been  reserved,  but  the  prisoner  was  ac- 
quitted. 

(2)  Rex   v.    Radbourne,  ante,  p.  472. 
Rex  v.  Smith,  ante,  p.  481. 
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dictment.'  (a)  (  The  question  is  not  whether  the  charge  made  on  the 
inquiry  before  the  magistrate  was  exactly  the  same  as  that  made 
on  the  trial,  but  whether  the  inquiry  was  such  as  afforded  to  the 
party  accused  a  full  opportunity  of  cross-examination?'  (b)  'In 
Reg.  v.  Ledbetter  it  might  very  well  have  been  that  a  full  oppor- 
tunity of  cross-examination  was  not  afforded.  On  a  charge  for  a 
common  assault,  the  wounding  subsequently  charged  in  an  indict- 
ment might  not  have  been  material ;  (c)  but  here  the  whole  of  the 
circumstances  which  came  before  the  court  at  the  trial  were  before 
the  magistrate,  with  the  single  exception  of  the  death  of  the  de- 
ceased ;  and  the  prisoner's  opportunity  of  cross-examining  was  so 
complete,  that  his  counsel's  ingenuity  could  not  suggest  a  question 
on  the  one  inquiry  which  would  not  have  been  so  on  the  other.'  (d) 
If  this  construction  were  not  the  true  one,  the  deposition  of  a  person, 
who  afterwards  died,  could  never  be  used  on  a  trial  for  the  murder 
or  manslaughter  of  that  person,  (e) 

But  this  case  by  no  means  decides  that  a  deposition  would  be 
admissible  if  the  charges  on  the  two  occasions  were  substantially 
different.  (/) 

Where  on  an  indictment  for  murder  by  administering  poison  with 
intent  to  procure  abortion,  the  deposition  of  the  deceased  had  been 
taken  on  a  charge  against  the  prisoner  of  having  administered,  or 
caused  to  be  taken,  poison  in  order  to  procure  abortion  ;  Cockburn, 
C.  J.,  admitted  the  deposition,  being  disposed  to  think  that,  the 
transaction  being  the  same,  the  evidence  was  admissible,  although, 
in  consequence  of  the  death  of  the  woman  having  supervened,  the 
charge  had  assumed  a  different  shape  and  character.  (^) 

Where  on  a  trial  for  murder  it  appeared  that  the  prisoners  had 
been  originally  apprehended  on  a  charge  of  robbing  the  deceased 
with  violence,  and  the  death  was  alleged  to  have  been  caused  by 
that  violence;  Pollock,  C.  B.,  admitted  the  deposition  of  the  deceased, 
which  had  been  made,  on  the  charge  of  robbery  with  violence,  in 
the  presence  of  both  prisoners,  with  a  full  opportunity  of  cross- 
examination,  (h) 

Where  a  charge  of  wounding  with  intent  to  murder  was  made 
before  a  magistrate  at  Bow  Street,  but,  in  consequence  of  the  ill- 
ness of  a  witness,  the  prisoner  was  taken  to  Twickenham,  and  the 
deposition  of  the  witness  taken  in  the  presence  of  the  prisoner  by 
two  county  magistrates,  and  signed  by  them,  and  after  a  further 
investigation  at  Bow  Street  the  prisoner  was  committed ;  it  was 
held  that  the  deposition  was  admissible;  for  the  11  &  12  Viet.  c. 
42,  ss.  17,  18,  does  not  confine  the  admissibility  of  a  deposition  to 
the  case  of  a  person  examined  before  the  magistrate  before  whom 
the  charge  was  made,  and  who  committed  the  prisoner,  (z) 


Where  the 
charges  arc 
substantially 
different. 

Deposition  on 
a  charge  of 
administering 
poison  with 
intent  to  pro- 
cure abortion 
admitted  on  a 
trial  for  mur- 
der. 

Deposition  on 
a  charge  of 
robbery  with 
violence  ad- 
mitted cm  a 
trial  for  mur- 
der. 


The  Act  is  not 
confined  to 
depositions 
taken  before 
the  magistrate 
before  whom 
the  charge  was 
made. 


(a)  Per  Jervis,  C.  J. 
(6)  Per  Alderson,  B. 

(c)  Alderson,  B.,  added,  '  I  therefore 
do  not  say  whether  Mr.  Greaves  was  or 
was  not  wrong  in  rejecting  the  deposi- 
tion in  that  case.' 

(d)  Per  Alderson,  B. 

(e)  Eeg.  v.  Beeston,  Dears.  C.  C.  405, 
M.  T.  1854. 

(/)  In  Reg.  v.  Beeston,  Jervis,  C.  J., 
said,  '  I  do  not  mean  to  say  that  a  deposi- 
tion would  be  admissible  if  the  charges 


on  the  two  occasions  were  substantially 
different.' 

(g)  Reg.  v.  Fret  well,  L.  &  C.I  61,  E.  T. 
1862.  The  point  was  reserved  toge- 
ther with  another,  which  being  decided  in 
favour  of  the  prisoner,  this  point  was  not 
noticed. 

(/O  Reg.  v.  Lee,  4  F.  &  F.  63.  Spr. 
Ass.  1864. 

(£)  Reg.  v.  De  Vidil,  9  Cox,  C.  C.  4. 
Blackburn,  J. ' 
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An  informa- 
tion for  rape 
and  recogni- 
zance of  the 
accused  to 
answer  the 
charge  ad- 
mitted in  order 
to  prove  a 
motive  for  the 
murder  of  the 
informant. 


Of  Evidence. 


[BOOK  vi. 


Depositions 
admissible  be- 
fore the  grand 
jury. 

Deposition 
must  be 
signed  by  de- 
ponent. 


On  a  trial  for  murder  it  appeared  that  the  deceased  had  sworn 
an  information  for  rape  against  the  prisoner  in  his  presence,  and 
had  subscribed  it  with  her  mark,  before  a  magistrate,  and  the 
prisoner  had  executed  a  recognizance,  with  sureties,  to  appear  to 
the  charge  at  the  ensuing  assizes;  before  which  however  he  married 
the  deceased,  but  they  never  lived  together  after  the  marriage ;  and 
statements  of  the  prisoner  were  proved  tending  to  show  that  he 
married  her  to  prevent  the  prosecution,  and  he  had  said  that  he 
would  give  her  a  short  life.  Christian,  J.,  received  the  information 
and  recognizance ;  but  he  told  the  jury  that  they  were  not  to  regard 
them  as  evidence  of  anything,  save  simply  of  the  facts  that,  before 
the  parties  married,  such  a  charge  had  been  made,  and  the  prisoner 
placed  under  recognizances  to  stand  his  trial  for  it;  that  they  had 
nothing  whatever  to  do  with  the  question  whether  the  charge  was 
true  or  false,  but  that  the  facts  evinced  by  the  mere  existence  of 
these  documents  might  be  taken  into  their  consideration,  along  with 
the  other  circumstances,  specially  as  bearing  upon  the  question  of 
the  existence  of  a  motive,  which  might  have  prompted  the  prisoner 
to  the  commission  of  the  murder.  And,  on  a  case  reserved,  it  was 
held  that  this  evidence  was  properly  admitted.  It  was  not  offered 
as  evidence  of  an  information  taken  under  the  statute,  but  was 
given  in  evidence  as  a  charge  found  to  be  in  writing,  and  which 
happened  to  be  in  writing,  because  the  information  was  made  upon 
a  certain  occasion.  The  recognizance  of  the  prisoner  was  taken 
upon  the  same  occasion  as  that  on  which  the  charge  was  made,  and 
was  also  in  writing,  and  was  no  more  to  be  regarded  than  if  the 
statute  had  never  been  made.  If  the  charge  rested  on  parol  evi- 
dence, and  the  party  by  whom  it  had  been  made  had  used  ex- 
pressions equivalent  to  what  appeared  in  the  information,  all  that 
might  have  been  given  in  evidence ;  but  nothing  of  the  sort  could 
here  be  given  in  evidence,  as  all  of  it  was  in  writing,  and  the  only 
proper  evidence  of  the  writing  was  the  documents  containing  the 
matters  which  had  been  so  committed  to  writing;.  The  documents 

o 

were  not  given  in  evidence  to  substantiate  the  truth  of  the  charge, 
but  merely  as  to  the  fact  that  they  had  been  made,  and  that  the 
prisoner  had  entered  into  the  recognizances,  (j) 

Where  a  witness  is  too  ill  to  travel,  his  deposition  may  be  read 
by  the  grand  jury  upon  proof  that  it  was  duly  taken  in  the  presence 
of  the  prisoner,  who  had  an  opportunity  of  cross-examining  the 
witness,  and  that  the  witness  is  too  ill  at  the  time  to  attend.  (A) 

The  new  statute  requires  the  deposition  to  be  signed  by  the  per- 
son making  it ;  such  signature  was  not  necessary  formerly  for  its 
admissibility.  Upon  an  indictment  for  a  rape,  all  the  judges  were 
of  opinion  that  the  deposition  of  a  girl,  since  deceased,  upon  whom 
the  offence  had  been  committed,  taken  on  oath  before  the  commit- 
ting magistrate,  might  be  read  in  evidence,  although  it  was  not 
signed  by  her.  (/) 

The  magistrate  himself,  however,  by  the  11  &  12  Viet.  c.  42, 

(;')  Keg.  v.  Lydane,  8  Cox,  C.  C.  38.  before  the  grand  jury;  e.  g.,  where  a  wit- 

(/;)  Eeg.   v.  Clements,  2  Den.  C.    C.  ness  is  kept  away  by  the  procurement  of 

251.     The  decision  turned  on  a   forced  the  prisoner. 

construction   of  the  11  &  12  Viet.  c.  42,  (/)  Kex  v.  Flemming,  2  Leach,  854, 

s.  17.    But  there  is  no  doubt  that  at  com-  and  see  Rex  v.  Russell,  ante,  p.  473. 

mon  law  the  deposition  might  be  proved 
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s.  17,  is  required  to  subscribe  the  examinations  and  informations  Must  be  by 

taken  by  him :  and  this  he  ought  to  do  at  each  examination,  and  magistrate. 
not  to  defer  it  till  he  determines  on  committing,  (ra) 

Where  the  deposition  of  a  prosecutor  was  regularly  taken  and  One  signature 

read  over  in  the  presence  of  a  prisoner,  and  he  had  an  opportunity  to  several  de- 

of  cross-examining  the  prosecutor,  and  two  other  witnesses  were  P°8ltlona  °|l 

,  I,/!        •••         e    11  -i  the  satno  sliecfc 

examined  at  the  same  time,  and  the  depositions  ot  all  three  were  Of  paper. 

on  the  same  sheet  of  paper,  the  prosecutor's  being  first,  and  there 
was  only  one  signature  of  the  magistrate,  which  was  at  the  end  of 
the  last  deposition,  but  not  in  terms  confined  to  it,  being  f  sworn  be- 
fore me ;'  it  was  held  that,  after  the  proof  by  the  magistrate's  clerk 
of  the  manner  in  which  it  had  been  taken,  the  deposition  of  the 
prosecutor  was  admissible,  (n)  But  where  one  Winter,  who  had  On  different 
been  examined  and  cross-examined  before  the  magistrates,  died  sheels- 
before  the  trial,  and  his  deposition  was  duly  signed  by  the  magis- 
trates, but  the  cross-examination,  which  had  taken  place  on  a  sub- 
sequent day,  was  not  signed  by  the  magistrates,  but  the  depositions 
of  two  other  witnesses  on  the  prisoner's  behalf,  which  had  been 
taken  at  the  same  time  with  the  cross-examination  of  Winter,  were 
pinned  up  along  with  it,  and  the  last  sheet  of  the  whole  was  signed 
by  the  magistrates ;  Alderson,  B.,  after  consulting  Parke,  B.,  said, 
if  the  magistrates'  clerk  could  state  that  the  sheets  were  all  pinned 
together  at  the  time  the  magistrates  signed  the  last  sheet,  he  thought 
he  must  receive  the  whole  in  evidence,  -but  neither  the  magistrates' 
clerk  nor  one  of  the  magistrates  being  able  so  to  state,  the  depo- 
sition as  well  as  the  cross-examination  was  rejected,  although  the 
magistrate  stated  that  all  the  sheets  were  lying  on  the  table  when 
he  signed  them.  (0) 

And  where  since  the  new  statute,  on  an  indictment  for  felony,  it  One  signature 
appeared  that  H.  Seedhouse  had  been  duly  examined  before  the  com-  of  the  mAsls~ 
mitting  magistrate  according  to  the  11  &  12  Viet.  c.  42,  s.  17,  and  SeposUions6" 
that  she  was  unable  through  sickness  to  attend  the  trial,  and  there-  which  are  at- 
upon  her  deposition  was  tendered  in  evidence.    The  depositions  of  tachcd  .t0' 
all  the  witnesses  had  only  one  caption  as  follows :  (  The  examinations  S^gi^iinoi 
of  [here  the  names  of  H.  Seedhouse  and  the  other  witnesses  were  the  new  sta- 
set  out],  taken  on  oath  before  the  undersigned, one  of  Her  Majesty's  tute* 
justices,'  &c.    The  statement  of  each  witness  began,  'This  deponent 
H.  S.  on  her  oath  saith,'  £c. ;  and  each  witness  had  signed  his  own 
statement ;  but  at  the  foot  of  the  statement  of  each  witness  there 
was  no  signature  by  the  magistrate.  At  the  end,  however,  of  all  the 
statements  was  as  follows :  6  The  above  depositions  of  [here  the 
names  of  all  the  witnesses  were  repeated]  were  taken  and  sworn 
before  me  at,  &c. — Thomas  Entwisle  ;'  and  the  depositions  were  all 
annexed  together.     It  was  objected  that  the  statement  of  each 
witness  ought  to  have  been  signed  by  the  magistrate ;  but  it  was 
held  that,  although  the  17th  section  required  the  depositions  to  be 
respectively  signed  by  the  witnesses,   and  therefore  each  witness 

O)  Eeg.  v.  Mayor  of  London   5  Q.  B.  T  (o)  Keg.  v,  France,  2  M.  &  Rob.  207. 

555,  1  Sess.  Gas,  40.  The  whole  of  the  examinations  and  cross- 

(H)  Reg.  v.  Osborne,  8  C.  &  P.    113.  examinations  were  afterwards  read  at  the 

Coleridge,  J.,  after  consulting  LordAbin-  instance  of  the  prisoner,  and  quaere  whe- 

ger,  C.  B.,  said,  *  If  it  had  been  the  case  ther  any   one  present  might  not   have 

of  an  affidavit,  it  would  have  been  bad,  proved  their  contents,  refreshing  his  mc- 

but  that  is  oil  account  of  an  arbitrary  mory  by  them, 
rule.' 
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Several  depo- 
sitions may 
have  only  one 
caption. 


A  deposition 
of  a  witness 
who  is  too  ill 
to  travel  is 
admissible,  if 
it  refer  dis- 
tinctly to  the 
charge  on 
•which  the  pri- 
soner is  being 
examined, 
and  the 
prisoner  was 
present  when 
it  was  taken, 
had  an  oppor- 
tunity of  cross 
examining, 
and  the  same 
charge  was 
made  against 
him  before  the 
justice,  al- 
though the 
caption  docs 
not  charge  an 
offence.    Sera- 
We  that  no 
caption  is 
necessary. 


must  sign  his  own  deposition,,  yet  the  section  only  required  the  de- 
positions to  (  be  signed  by  the  justice,'  omitting  the  word  ( re- 
spectively,' and  therefore  a  single  signature  of  the  justice,  in  the 
manner  adopted  in  this  case,  was  sufficient.^)  And  so  where  the 
caption  was  'Examination  of  J.  J.  Hill  and  others,  in  the  presence 
of,'  &c.,  and  the  depositions  were  on  separate  sheets  originally,  but 
the  magistrate's  clerk  had  attached  them  together  as  they  were 
when  produced  at  the  trial,  and  the  magistrate  had  signed  them  at 
the  end ;  Pollock,  C.  B.,  held  that  that  was  sufficient,  and  admitted 
one  of  the  depositions,  which  had  not  the  signature  of  the  magis- 
trate upon  it.  (q) 

Where  upon  an  indictment  for  murder  the  deposition  of  a  witness, 
examined  before  the  committing  magistrate,  and  since  dead,  was 
tendered  in  evidence :  there  was  a  caption  or  heading  at  the  com- 
mencement of  the  body  of  the  depositions,  but  there  was  no  caption 
at  the  head  of  this  particular  deposition  ;  and  it  was  objected  that 
the  deposition  was,  on  this  account,  inadmissible.  Alderson,  B., 
(  All  that  is  necessary  in  this  case  is  to  show  that  the  deposition  in 
question  was  regularly  taken  under  the  statute ;  the  heading  applies 
to  all  the  depositions.'  And  the  deposition  was  admitted,  (r) 

The  prisoner  was  indicted  for  obtaining  by  false  pretences  a 
promissory  note  for  £50.  Upon  the  trial  the  deposition  of  Mary 
Howe  was  put  in,  after  proof  that  it  was  taken  by  the  committing 
justice  in  the  presence  of  the  prisoner,  and  that  she  had  a  full  op- 
portunity of  cross-examining  M.  Howe ;  that  it  was  signed  by  the 
said  justice,  and  that  M.  Howe  was,  at  the  time  of  the  trial,  so  ill 
as  not  to  be  able  to  travel.  The  charge  preferred  before  the  said 
justice  was  that  the  prisoner  had  obtained  the  promissory  note  and 
other  valuable  securities  by  means  of  false  pretences,  and  of  this 
charge  the  prisoner  was  informed  by  the  said  justice.  The  caption 
of  the  deposition  of  M.  Howe  was  'Devon,  to  wit.  The  examination 
of  M.  Howe,  wife  of  W.  S.  Howe,  of,  &c.,  taken  on  oath  this  14th 
day  of  February,  A.D.  1849,  at,  &c.,  before  the  undersigned,  one 
of  Her  Majesty's  justices  of  the  peace  for  the  said  county,  in  the 
presence  and  hearing  of  H.  L.  (the  prisoner),  who  is  now  charged 
before  me  this  day  for  obtaining  money  and  other  valuable  security 
for  money  from  the  said  M.  Rowe,'  &c.  It  was  objected  that  the 
charge  set  forth  in  the  caption  is  obtaining  money  and  valuable 
securities,  but  whether  legally  or  illegally  is  not  stated ;  and  no 
offence  was  therefore  shown,  and  the  said  deposition  consequently 
was  not  receivable  in  evidence.  The  objection  was  overruled ;  and, 
upon  a  case  reserved,  Wilde,  C.  J.,  delivered  judgment  as  follows : 
6  The  judges  are  unanimously  of  opinion  that  the  objection  is  not 
valid,  and  that  the  deposition  was  properly  received  in  evidence. 
The  objection  is  not  that  the  evidence  as  set  forth  in  the  examina- 
tion did  not  sufficiently  appear  to  relate  to  the  charge,  upon  which 
the  prisoner  was  being  tried,  so  as  to  warn  and  apprize  her  of  the 
matter  to  which  her  cross-examination  should  be  directed,  but  only 


(p)  Reg.  v.  Young,  3  C."  &  K.  106. 
Greaves,  Q.  C.,  after  consulting  Williams, 
J. 

(9)  Reg.  v.  Lee,  4  F.  &  F.  63.  It  is 
trusted  that  the  text  represents  the  facts 
of  this  case  ;  but  the  report  neither  states 


in  terms  where  the  magistrate's  signature 
wap,  nor  when  the  depositions  were  at- 
tached together. 

(r)  Reg.  r.  Johnson,  2   C.  &  K.  354. 
A.D.  1817. 
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that  the  title  of  the  examination  did  not  with  sufficient  distinctness 
state  the  charge  against  her.  The  title  of  the  deposition  states  the 
occasion  of  its  being  taken,  and  the  matter  to  which  it  refers,  and 
there  is  no  authority  requiring  any  title,  or  as  it  is  called  caption, 
to  the  examination ;  and  it  is  sufficient  if  it  be  described  as  the  ex- 
amination of  the  witness,  and  the  evidence  refers  to  the  charge  upon 
which  the  prisoner  may  be  upon  his  trial ;  and  as  no  objection  was 
raised  that  the  deposition  was  defective  in  that  respect,  we  think 
the  deposition  was  properly  received  in  evidence.  It  may,  how- 
ever, not  be  improper  to  observe  that  the  case  states  that  the  charge 
preferred  against  the  prisoner  was  thai  of  obtaining  the  promissory 
note  and  securities  by  means  of  false  pretences,  and  that  the  prisoner 
was  informed  of  that  charge  by  the  committing  justice,  and  that  she 
had  a  full  opportunity  of  cross-examining  the  witness.'  (s) 

Where  a  deposition  had  '  Kent  to  wit '  in  the  margin,  and  pur- 
ported to  be  { taken  on  oath  before  us  of  Her  Ma- 
jesty's justices  of  the  peace  for  the  said  county,'  and  concluded, 
6  This  examination  was  taken  before  us  in  the  presence  of  (the 
prisoner)  at  Dartford,  on  the  day  and  year  first  above  mentioned 
—  HUGH  JOHNSON;  '  Maule,  J.,  was  of  opinion  that  this  document 
was  inadmissible  under  the  11  &  12  Viet.  c.  42,  s.  17,  as  it  did  not 
purport  to  be  signed  by,  or  to  have  been  taken  before,  any  justice 
of  the  peace  for  the  county  in  which  the  prisoner  was  examined, 
although  it  was  offered  to  be  proved  that  Hugh  Johnson  was  a 
magistrate,  and  acting  as  such  when  the  examination  was  taken ; 
for  such  proof  would  not  make  the  deposition  purport  to  be  signed 
otherwise  than  it  did  purport,  (t) 

Where  a  woman  having  been  violated  cut  her  throat,  and  a  ma- 
gistrate was  sent  for,  and  in  the  presence  of  the  prisoners,  who 
were  brought  into  her  room,  she  made  a  statement  on  oath,  which 
was  taken  down,  read  over,  and  signed  by  her.  The  prisoners  did 
not  in  fact  cross-examine  her.  The  depositions  of  the  other  wit- 
nesses were  taken  before  another  magistrate  on  a  charge  of  rape 
on  the  deceased  a  few  days  afterwards.  There  was  no  caption  to 
the  deposition  of  the  deceased  ;  but  it  was  found  attached  to  the 
depositions  of  the  other  witnesses,  and  there  was  a  caption  to  these 
depositions,  stating  them  to  have  been  taken  before  the  other  magis- 
trate. It  was  urged  that  the  want  of  a  proper  caption  could  be 
supplied  by  parol  evidence ;  but  it  was  held  that  the  11  &  12  Viet. 
c.  42,  s.  17,  authorized  taking  depositions  in  a  particular  way;  and 
unless  it  appeared  upon  the  caption  that  the  prisoners  were  charged 
with  an  indictable  offence,  the  document  was  inadmissible,  (u) 

On  a  trial  for  murder  it  appeared  that  the  statement  of  the  de- 


A  deposition 
is  bad  which 
does  not  state 
that  the  per- 
son signing  it 
is  a  magistrate. 


A  deposition 
without  any 
caption. 


Deposition  on 


(s)  Reg.  v.  Langbridge,  1  Den.  C.  C. 
448.     2  C.  &  K.  975.   A.D.  1849. 

(0  Keg.  v.  Miller,  4  Cox,  C.  C.  166. 
March  1850.  This  decision  may  be 
right  if  it  be  confined  to  deciding  that 
such  an  informal  document  is  inadmissi- 
ble as  a  regular  deposition ;  but  it  ought  to 
have  been  proved  that  the  deposition  was 
in  fact  regularly  taken,  and  the  informal 
document  might  then  have  been  used  to 
refresh  the  memory  of  the  justice's  clerk, 
and  so  the  evidence  might  have  been 
admitted;  but  no  such  attempt  was  made. 


Reg.  v.  Langbridge,  supra,  was  not  cited 
in  this  case. 

(v/)  Reg.  v.  Newton,  1  F.  &  R  641. 
Sum.  Ass.  1859.  Hill,  J.,  after  consulting 
Watson,  B.  Reg.  v.  Langbridge,  supra, 
was  not  cited  in  this  case,  and  the  judg- 
ment in  that  case  is  directly  contrary  to 
this  decision  ;  and  even  if  the  document 
were  held  to  be  inadmissible  as  a  deposi- 
tion, it  might  be  used  to  refresh  the  me- 
mory of  a  witness,  and  he  might  prove 
what  the  deceased  stated.  Even  if  there 
were  no  writing  at  all,  the  evidence  given 
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A  prisoner's 
name  affixed 
to  the  mark  of 
a  witness  by 
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Parol  evidence 
of  a  deposi- 
tion is  not  ad- 
missible unless 
it  be  clear  I/ 
proved  that  it 
was  not  taken 
in  writing. 


Evidence  on 
the  part  of  the 


ceased  had  been  taken  down  as  a  dying  declaration,  and  the  next 
day,  in  the  presence  of  the  prisoner,  this  statement  was  read  over  to 
him,  and  the  deceased  said  it  was  correct,  as  a  dying  man.  The 
deceased  died  two  days  afterwards ;  and  after  his  death  the  witnesses 
made  their  depositions  before  the  magistrates  on  a  charge  of  murder 
against  the  prisoner,  and  the  deposition  of  the  deceased  was  in- 
cluded, as  having  been  taken  on  that  day,  under  the  same  cap- 
tion. It  was  objected  that  it  was  taken  on  a  charge  of  a  different 
oifence,  viz.  cutting  and  wounding  the  deceased.  Wightman,  J., 
said, ( The  caption  shows  that  the  examination  was  taken  on  a  charge 
of  murder,  and  the  caption  shows  that  it  is  the  examination  of  the 
man  charged  with  being  murdered  for  the  murder  of  himself/  and 
rejected  the  deposition,  (v) 

On  a  trial  for  manslaughter,  the  deposition  of  the  deceased  pur- 
ported to  have  been  made  in  the  presence  of  the  prisoner,  and 
was  signed  by  the  deceased  with  a  cross,  he  being  a  marksman. 
By  mistake  the  clerk  wrote  the  prisoner's  name  to  the  mark,  so 
that  it  primd  facie  appeared  to  be  the  deposition  of  the  prisoner. 
On  a  case  reserved  it  was  contended  that  this  was  a  patent  am- 
biguity, which  could  not  be  explained  by  oral  testimony.  It  was 
answered  that  the  document  was  complete  when  the  deceased  put 
his  mark  to  it,  and  that  signature  could  not  be  vitiated  by  what 
another  person  wrote :  and  it  was  held  that  the  deposition  was 
properly  received  in  evidence,  (to) 

And  since,  as  in  the  case  of  examinations,  it  will  be  intended 
that  the  magistrate,  according  to  his  duty,  took  the  deposition  in 
writing,  parol  evidence  of  the  information  is  inadmissible,  till  it  is 
shown  that  it  was  not  reduced  to  writing.  (#)  Thus  where  the 
plaintiff  had  been  arrested  on  a  charge  of  felony  and  taken  before 
a  magistrate,  who  discharged  him,  and  there  was  no  positive  evi- 
dence whether  the  examinations  of  the  witnesses  had  been  taken 
in  writing,  and  it  was  urged  that,  as  no  case  had  been  made  out 
against  the  plaintiff,  it  was  to  be  presumed  that  no  depositions 
had  been  taken  in  writing ;  Jervis,  C.  J.,  said,  '  The  statute 
positively  requires  every  examination  before  justices  to  be  taken 
down  in  writing.  I  know  this  is  frequently  neglected  under  the 
circumstances  mentioned,  but  it  is  a  practice  quite  illegal  and 
highly  improper.  I  cannot  in  any  case  presume  that  the  law  has 
been  violated,  and  therefore,  without  positive  evidence  that  in 
this  case  the  examinations  have  not  been  taken  down,  I  cannot 
admit  parol  evidence.'  (y) 

It  has  been  said  that  *  if  the  magistrate  took  the  information 
regularly  upon  oath,  in  the  presence  of  the  prisoner,  and  sub- 


by  the  witness  in  the  presence  of  the  pri- 
soners might  be  proved  ;  for  the  general 
rule  is,  that  '  where  a  witness  already  ex- 
amined in  a  judicial  proceeding  between 
the  same  parties  is  since  dead,  his  former 
examination  is  admissible  as  secondary 
evidence  ; '  1  Stark.  Evid.  61  ;  and  al- 
though the  new  statute  clearly  makes  a 
deposition  taken  in  pursuance  of  it  the 
best  evidence  of  what  the  witness  stated, 
yet,  if  through  the  neglect  of  the  justice  or 
his  clerk  no  deposition,  or  an  irregular 
deposition,  be  taken,  there  is  nothing  in 


that  statute  to  exclude  the  proof  of  the 
statement  of  the  witness  by  other  means. 

(v)  Reg.  v.  Clarke,  2  F.  &  F.  2.  Sum. 
Ass.  1859.  But  the  statement  was  ad- 
mitted as  a  dying  declaration.  See  the 
preceding  note. 

(to)  Keg.  v.  Mullen,  9  Cox,  C.  C.  339. 
The  deposition  was  headed,  '  Deposition 
of  James  Brennan,'  and  began,  '  Taken 
in  the  presence  and  hearing  of  Peter 
Mullen.' 

(#)  Eex  v  Fear^hire,  1  Leach,  202. 

(y)  Papons  v.  Brown,  3  C.  &  K.  295V 
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scribed  it,  but  instead  of  taking  all  that  was  material,  as  he  ought 
to  have  done  in  pursuance  of  the  statute,  omitted  some  material 
parts  of  the  witness's  statement,  parol  evidence  of  the  parts 
omitted  cannot  be  received;  for  the  statement  which  has  been 
omitted,  though  upon  oath,  and  open  to  cross-examination,  cannot 
be  received  as  part  of  a  judicial  proceeding,  the  magistrate  not 
having  proceeded  in  conformity  with  the  statutes ;  nor  can  such 
supplementary  evidence  be  received  upon  general  principles.  (0) 
In  the  case  of  Rex  v.  Thornton,  (a)  on  a  trial  for  murder,  Mr. 
J.  Holroyd  ruled  that  parol  evidence  could  not  be  admitted, 
either  to  add  to  or  vary  a  deposition. '(i) 

Where  on  an  indictment  for  perjury,   alleged  to  have  been 
committed  on  the  hearing;  before  a  magistrate  of  an  information 

O  O 

for  sporting  without  a  game  certificate,  to  prove  what  the  de- 
fendant swore  before  the  magistrate,  his  deposition  taken  in 
writing  before  the  magistrate  was  put  in ;  Park,  J.  A.  J.,  held 
that  a  witness  could  not  be  called  to  depose  to  other  things  stated 
by  the  defendant  when  he  was  examined  as  a  witness  before  the 
magistrate,  but  which  were  not  contained  in  the  written  depo- 
sition, (c) 
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Crown  is  ad- 
missible to 
add  to  or  vary 
a  deposition. 


(2)  2  Phill.  Ev.  72.  This  paragraph 
was  not  in  the  7th  ed.,  where  Rex  v. 
Thornton  is  cited  in  the  same  brief  man- 
ner as  in  the  last  ed.  C.  S.  G. 

(a)  Warwick   Sum.   Ass.   1817.      No 
such  point   appears  to  have  occurred  on 
this  trial  as  reported  by  Mr.  E.  Holroyd. 

(b)  2  Phill.  Ev.  72.     The  case  of  Rex 
v.  Thornton  is  so  briefly  stated  that  it  is 
hardly  possible  to  ascertain  with  precision 
what  the  ruling  of  the  very  learned  judge 
was.    If  the  evidence   were   offered  to 
contradict  the  deposition,  it  would  seem 
to  be  properly  rejected.    If  it  were  to  add 
matters  not  contained  in  it,  the  decision 
seems  questionable  after  the  decision  of 
Rex  v.  Harris,  ante,  p.  451,  which  is   a 
stronger  case.    As  the  magistrate  in  tak- 
ing depositions  was  at  liberty  to  put  only 
so  much  in  writing  as  shall  be  material, 
there  was  no  presumption  that  he  has  put 
down  everything  that  the   witness   may 
have  said  ;  and  instances  so  frequently 
occur,  in  which  many  things   which  ap- 
peared before  the  magistrates  perfectly 
immaterial  prove  very  important  on  the 
trial,  .  hat  it  may   well  deserve  further 
consideration  if  such  a  question  were  to 
arise,  whether  evidence  were  not  admissi- 
ble on  the  part  of  the  prosecution  to  add 
to  a  deposition.     C.  S.  G. 

(c)  Rex  v.  Wylde,  6  C.  &  P.  380.    See 
ante,  p.  101,  note  (g),  and  Rex  v.  Ed- 
munds, 6  C.  &  P.  164,  ante,  p.  424.  With 
reference  to  cases  where  the  magistrate 
has  not  taken  the  evidence  of  a  witness  in 
writing,  Mr.  Phillipps  observes,  '  If  the 
magistrate  has  not  taken  in  writing  the  in- 
formation of  a  witness,  it  is  clear  that  no 
proof  can  be  admitted  after  his  death  of 
what  he  said  before  the  magistrate ;  or  if  the 
magistrate  took  the  information,  in  writing 


but  irregularly,  as,  for  instance,  if  the  wit- 
ness was  not  sworn,  or  the  magistrate  did 
not  subscribe,  it  is  equally  clear  that  after 
the  witness's  death  parol  evidence  of  his 
information  will  not  he  admissible  ;  for 
such  evidence  would  not  have  been  ad- 
missible except  by  virtue  of  the  statute, 
nor  is  it  admissible  since  the  passing  of 
the  statute,  the  statutory  regulations  not 
having  been  complied  with;  the  written 
information  is  the  primary  and  best  proof 
of  the  information,  and  the  irregularity  of 
that  primary  evidence  is  not  a  sufficient 
ground  for  receiving  evidence  of  a  se- 
condary or  inferior  nature.'  In  this  pas- 
sage (which  does  not  appear  in  the  7th 
edition),  the  observations  must  be  taken 
to  apply  to  *  an  examination  taken  in  the 
presence  of  the  prisoner  ;'  and  taking  them 
so  to  apply,  it  may  admit  of  considerable 
doubt  whether  they  are  well  founded. 
The  deposition  of  a  witness  is  not  admis- 
sible because  it  is  in  writing  under  the 
statute,  but  because  it  is  taken  in  the 
presence  of  the  prisoner,  and  he  has  had 
an  opportunity  of  cross-examining  the 
witness;  and  it  is  conceived  that  at  com- 
mon law  the  rule  is  well  established,  that 
the  testimony  of  a  deceased  witness,  who 
has  been  examined  upon  oath  on  a  former 
occasion  in  a  proceeding  between  the 
same  parties,  on  the  same  subject-matter, 
is  admissible  in  a  subsequent  proceeding 
between  the  same  'parties,  and  may  be 
proved  by  any  one  who  heard  the  evidence 
given.  And  this  rule  extends  to  criminal 
us  well  as  civil  proceedings.  See  ante,  p. 
249.  Now  in  all  criminal  prosecutions  the 
Queen  is  considered  as  the  prosecutrix, 
both  before  the  magistrate  and  on  the 
trial.  The  parties,  therefore,  before  the 
magistrate  and  on  the  trial  are  the  same, 
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But  this  can  no  longer  be  considered  as  the  law.  Where  in  an 
action  for  maliciously  laying  an  information  before  a  magistrate 
that  he,  the  defendant,  apprehended  danger  to  his  life  or  bodily 
harm  from  the  plaintiff,  the  information  of  the  defendant,  taken 
in  writing  by  the  magistrate's  clerk,  was  put  in,  after  being 
proved  by  the  clerk,  and  after  it  was  read  the  counsel  for  the 
defendant  asked  the  clerk  in  cross-examination  whether  the  de- 
fendant had  not,  in  addition  to  what  appeared  in  the  information, 
stated  that,  on  the  occasion  deposed  to,  the  plaintiff  had  used  a 
certain  threat ;  and  the  question  was  objected  to  on  the  ground 
that  it  went  to  explain  or  add  to  the  written  information  ;  Gase- 
lee,  J.,  as  the  point  was  a  difficult  one  and  of  frequent  occurrence, 
consulted  the  other  judges  of  the  Court  of  Common  Pleas,  and 
stated  that  they  all  were  of  opinion  that  evidence  was  admissible 
to  prove  anything  the  party  had  said  as  part  of  his  information, 
beyond  what  was  put  in  writing,  either  for  the  purpose  of  expla- 
nation or  addition,  (e?)  Upon  an  indictment  for  obtaining  money 
by  false  pretences,  a  witness  was  examined  for  the  prosecution, 
who  had  been  examined  before  the  magistrates,  on  the  appli- 
cation of  the  prisoner,  touching  the  present  charge,  and  the 
prisoner's  counsel  now  asked  him  whether,  when  he  was  before 
the  magistrate,  he  did  not  say,  whilst  under  cross-examination  by 
the  prisoner's  attorney,  that  he  knew  the  prisoner  was  collecting 
rates  after  the  24th  of  June.  This  question  was  objected  to  on 
the  ground  that  the  depositions,  being  referred  to,  contained  no 
note  of  any  such  cross-examination.  But  Erie,  J.,  was  of  opinion 
that  the  question  must  be  allowed.  There  did  appear  to  have 
been  decisions  the  other  way,  (e)  but  he  had  always  been  of 
opinion  that  in  principle  these  decisions  were  wrong.  (/) 

Where  on  the  trial  of  an  action  for  a  malicious  prosecution  it 
appeared  that  the  defendant  had  made  a  charge  against  the  plain- 
tiff before  a  magistrate,  the  hearing  of  which  was  in  the  first 
instance  adjourned,  and  on  a  subsequent  occasion  the  case  was 
heard,  and  the  depositions  were  gone  through,  taken  down,  and 
the  plaintiff  committed  for  trial.  A  magistrate's  clerk  attended 


and  consequently  the  evidence  of  a  de- 
ceased witness  examined  in  the  presence 
of  the  prisoner  before  the  magistrate 
might,  at  common  law,  be  proved  by  parol 
on  the  trial  of  the  prisoner.  But  the 
statute  having  required  the  magistrate  to 
put  the  evidence  in  writing,  such  writing 
is  the  best  evidence  of  what  the  witness 
said.  It  is  submitted,  however,  that  in 
case  no  part  of  the  evidence  were  taken 
down,  parol  evidence  would  be  admissible 
of  what  the  witness  said.  The  statute 
has  directed  the  examination  of  a  prisoner 
to  be  taken  in  writing^  and  yet  if  that  be 
not  done,  parol  evidence  is  admissible, 
because  such  parol  evidence  was  admis- 
sible at  common  la:v.  Lambe's  case,  2 
Leach,  552.  The  observations  of  the 
judges  in  this  case  furnish  a  strong  argu- 
ment by  analogy  in  support  of  the  view 
here  contended  for.  It  might  be  further 
contended  that  what  was  said  by  a  wit- 
ness in  the  presence  of  a  prisoner  before 


a  magistrate  was  admissible  at  common 
law,  as  a  statement  made  in  the  prisoner's 
presence,  to  which  he  not  only  might 
reply,  but  which  he  was  called  upon  ex- 
pressly to  answer.  See  Rex  v.  Edmunds, 
6  C.  &  P.  164,  where  Tindal,  C.  J., 
admitted  evidence  of  what  a  deceased 
prosecutor  swore  in  the  presence  of  the 
prisoner  on  an  examination  before  a 
magistrate  for  committing  the  assault, 
from  the  effects  of  which  the  deceased 
died,  '  as  producing  an  answer,  and  like 
any  other  conversation.'  And  see  the  ob- 
servations of  Parke,  B.,  in  Melen  v.  An- 
drews, ante,  p.  423.  C.  S.  G. 

(rf)  Venafra  v.  Johnson,  1  M.  &  Rob. 
316.  See  Rowland  v.  Ashby,  R.  &  M. 
N.  P.  C.  231,  ante,  p.  450;  Rex  v.  Harris, 
R.  &  M.  C.  C.  R.  338,  ante,  p.  451,  and 
Rex  v.  Reed,  M.  &  M.  403,  ante,  p.  457. 

(e)  2  Russ.   C.  &  M.  895,  last  ed. 

(J )  Reg.  v.  Curtis,  2  C.  &  K  763. 
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on  the  first  occasion,  and  took  doivn  what  the  defendant  said,  but 
neither  the  defendant  nor  the  magistrate  signed  it ;  it  was 
objected  that  parol  evidence  of  what  the  defendant  said  on  the 
first  occasion  was  inadmissible,  and  that  the  writing  must  be 
produced.  Cresswell,  J.,  6 1  know  from  the  depositions  returned 
to  me  at  the  assizes,  that  in  practice,  when  a  case  is  adjourned, 
the  depositions  are  not  regularly  reduced  to  writing  under  the 
statute ;  and  I  think  that  parol  evidence  is  admissible  here  of 
what  was  said  on  the  first  occasion.  If  two  persons  are  present 
on  the  examination  of  a  witness,  and  one  takes  a  note  of  what 
the  witness  says,  and  the  other  does  not,  the  latter  is  as  competent 
as  the  former  to  prove  what  he  heard. '(<?) 

The  11  &  12  Viet.  c.  42,  s.  17,  has  extended  the  admissibility 
of  depositions,  taken  before  a  justice,  so  as  to  include  those  taken 
on  a  charge  of  high  treason,  and,  therefore,  on  an  indictment  for 
treason  they  are  now  admissible. 

Where  a  witness  was  gone  to  sea,  his  deposition  was  held  in- 
admissible, but  it  was  held  that,  with  the  consent  of  the  counsel 
for  the  Crown,  it  might  be  read ;  (Ji)  and  on  the  authority  of  this 
case,  where  a  witness  was  too  ill  to  attend  the  trial,  Erie,  J., 
allowed  his  deposition  to  be  read,  as  the  counsel  for  the  Crown 
offered  no  opposition.  ({) 

Where  on  an  indictment  for  forging  a  bill  of  exchange  an 
application  was  made  that  the  deposition  of  a  witness  might  be 
laid  before  the  grand  jury,  as  he  was  too  ill  to  travel,  and  the 
prisoner's  counsel  objected,  as  it  was  most  important  that  the 
witness  should  be  cross-examined,  and  it  did  not  appear  that  the 
illness  was  more  than  temporary ;  Crompton,  J.,  held  that  he 
had  a  discretion  either  to  permit  the  deposition  to  be  read  or  to 
postpone  the  trial,  and  postponed  the  trial,  (j) 

One  of  the  objects  of  passing  these  statutes  was  to  enable  the 
judge  and  jury  before  whom  the  prisoner  is  tried  to  see  whether 
the  evidence  of  the  witnesses  at  the  trial  is  consistent  with  the 
account  given  by  them  before  the  committing  magistrate  ;  (k) 
and  therefore  an  information,  when  judicially  and  regularly  taken, 
may  be  used  on  the  part  of  the  prisoner,  when  the  informant 
gives  his  evidence  at  the  trial,  to  contradict  his  testimony.  Thus 
it  was  admitted  in  Lord  Stafford's  case,  (I)  that  the  deposition 
of  a  witness,  taken  before  a  justice  of  the  peace,  might  be  read  at 
the  desire  of  'the  prisoner,  in  order  to  take  off  the  credit  of  the 
witness,  by  showing  a  variance  between  the  deposition  and  the 
evidence  given  in  court  viva  voce.  And  not  only  on  the  part  of 
the  prisoner,  but  of  the  Crown,  depositions  may  be  so  used,  even 
for  the  purpose  of  impeaching  the  credit  of  a  witness  called  for 
the  prosecution.  Thus  in  OldroycCs  case,  (m)  where  the  counsel 
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(<?)  Jeans  v.  "Wheedon,  2  M.  &  Rob. 
486.  See  the  reporter's  note  there.  See 
also  Reg.  v.  Christopher,  1  Den.  C.  C. 
536,  post, -p.  558. 

(A)  Reg.  v.  Hagan,  8  C.  &  P.  167, 
Bolland,  B.,  and  Coltman,  J.,  ante,  p. 
471. 

(i)  Reg.  -y.  Hunt,  2  Cox,  C.  C.  261. 

ft)  Reg.  v.  Tait,  2  F.  &  F.  553. 

(A-)  Sec    the  judgment    delivered  by 


Grose,  J.,  in  Lambe's  case,  2  Leach,  558. 
2  Phill.  Ev.  76. 

(7)  3  St.  Tr.  p.  131.    2  Phill.  Ev.  76. 

(TO)  R.  &  R.  88.  In  Wright  v.  Bec- 
kett, 1  M.  &  Rob.  414,  Lord  Denman, 
C  J.,  after  citing  this  case,  observed, '  This 
decision  does  not  incur  the  danger  of  col* 
lusion,  as  the  parties  who  conducted  the 
prosecution  neither  called  nor  contra- 
dicted the  witness.  But  it  proves  that  a 
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for  the  Crown,  by  the  direction  of  the  judge,  unwillingly  called 
the  prisoner's  mother  (her  name  being  on  the  back  of  the  indict- 
ment as  having  been  examined  by  the  grand  jury),  and  her 
evidence  was  in  favour  of  the  prisoner  ;  Graham,  B.,  ordered  her 
deposition  before  the  coroner  to  be  read,  for  the  purpose  of  affect- 
ing the  credit  of  her  testimony  by  showing  its  variance  from  the 
deposition.  And  the  twelve  judges  held  that  it  was  competent 
for  the  judge  to  do  so  ;  and  Lord  Ellenborough,  C.  J.,  and 
Mansfield,  C.  J.,  thought  the  prosecutor  also  had  the  same  right. 

And  where  a  witness  for  the  prosecution,  on"  being  examined, 
gave  a  different  account  of  the  transaction  from  what  he  had 
deposed  to  before  the  committing  magistrate,  and  the  counsel  for 
the  prosecution  proposed  to  contradict  him  by  proving  the  de- 
position, which  was  objected  to  on  the  part  of  the  prisoner  ; 
Bayley,  J.,  after  consulting  Holroyd,  J.,  admitted  the  proposed 
Hallett's  case,  contradiction,  (n)  And  so  where  a  witness  on  the  trial  gave  a 
different  account  of  the  transaction  from  that  which  she  gave 
before  the  magistrate,  Coleridge,  J.,  on  the  application  of  the 
counsel  for  the  prosecution,  allowed  the  two  depositions  made  by 
the  witness  before  tke  magistrate  to  be  identified  as  such,  and 
then  read  to  the  witness,  and  she  was  examined  upon  them  by 
the  learned  judge.  (0) 

On  a  trial  for  manslaughter  one  of  the  witnesses  for  the  pro- 
secution having  replied  in  the  negative  to  the  question,  whether 
he  saw  anything  done  to  the  deceased  after  he  was  on  the  ground, 
the  counsel  for  the  prosecution  proposed  to  put  the  deposition  of 
the  witness  into  his  hands,  and  it  was  objected  to  ;  Williams,  J., 
6  This  very  point  was  raised  before  me  on  the  Welsh  Circuit, 
where  a  witness  gave  evidence  different  to  what  was  expected.  I 
permitted  it  to  be  done  on  the  ground  of  refreshing  the  memory 
of  the  witness,  and  the  Court  of  Queen's  Bench  afterwards  held 
that  I  was  right.'  The  deposition  was  then  put  in  the  hands  of 
the  witness,  who  looked  at  it,  and  the  same  question  being 
repeated,  he  said,  (  I  did  not.'  Williams,  J.,  (  You  cannot  get  any 
further.'  The  counsel  for  the  Crown  then  asked,  (  After  the 
deceased  fell,  did  you  see  persons  kicking  and  beating  him  ?  '  and 
Williams,  J.,  held  that  this  question  might  be  put.  (p) 

But  where  a  witness,  who  had  been  examined  before  a  magis- 
trate, gave  a  statement  in  court  more  favourable  to  the  prisoners 

section  '  of  impeaching  the  credit  of  wit- 
nesses.' 

(n)  Rex  v.  Boyle,  cited  in  Wright  v. 
Beckett,  1  M.  &  Rob.  422,  by  Lord  Den- 
man,  C.  J.,  who  added,  '  I  am  bound  to 
add  that  that  eminent  judge  has  no  re- 
membrance of  this  decision,  and  find,  on 
debating  the  matter  with  him,  that  his 
present  opinion  is  against  it.  But  I  can- 
not help  thinking  that  Rex  u.  Oldroyd  ap- 
peared to  him  when  cited,  as  it  does  to 
me,  a  conclusive  authority  for  the  prin- 
ciple now  under  controversy.'  . 

(o)  Reg.  v.  Hallett,  9  C.  &  P.  748. 

(p)  Reg.  v.  Williams,  6  Cox,  C.  C.  343.. 
Williams,  J.,  afterwards  referred  to  1h.: 
preceding  authorities  as  having  settled 
the  practice  in  such  cases. 


former  declaration  may  he  given  in  evi- 
dence to  contradict  what  the  same  witness 
has  sworn  to  on  the  trial,  notwithstanding 
the  danger  of  that  declaration  being 
believed,  and  acted  on  as  evidence  in  the 
cause  ;  and  it  prepares  the  mind  for  con- 
sidering the  very  question  new  before  us. 
For  the  prosecutor  would  have  undoubt- 
edly been  justified  in  expecting  the  evi- 
dence in  court  to  agree  with  that  given 
before  the  coroner,  and  in  summoning  the 
witness  into  the  box  with  that  expectation. 
If  he  had  done  so,  and  had  heard  her  with 
astonishment  gainsay  the  deposition  from 
which  he  examined  her,  could  he  have 
been  prevented  from  neutralising  the 
evidence,  and  defeating  the  attempted 
fraud  by  laying  that  deposition  before  the 
jury  ? '  See  the  cases  collected  in  the 
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than  that  which  he  had  made  before  the  magistrate,  and  it  was 
proposed  on  the  part  of  the  prosecution  to  put  in  his  deposition ; 
and  OldroycCs  case  was  relied  upon;  it  was  objected  that  the 
opinion  there  expressed  was  extrajudicial,  and  that  the  counsel 
for  the  prosecution  had  no  right  to  call  a  witness,  and,  in  case  he 
gave  evidence  against  the  prosecution,  to  discredit  him.  Bol- 
land,  B.,  said,  f  I  do  not  think  the  case  cited  is  an  express  autho- 
rity. I  agree  that  I  can  only  look  at  the  deposition  as  destroying 
the  credit  of  the  witness,  and  therefore  I  shall  not  allow  the 
deposition  to  be  read.'  (g)  So  where  a  witness  called  for  the 
prosecution  contradicted  the  prosecutor  as  to  the  fact  of  the 
prisoner  having  been  at  her  house  as  stated  by  the  prosecutor, 
and  in  order  to  do  away  with  the  effect  of  the  evidence  of  the 
witness,  which,  if  believed,  disproved  the  whole  case  for  the 
prosecution,  it  was  proposed,  on  the  part  of  the  prosecution, 
to  prove  that  the  statements  made  by  the  witness  before  the 
magistrate  were  wholly  inconsistent  with  the  account  given  at 
the  trial ;  the  evidence  was  rejected ;  and  per  Erskine,  J.,  f  You 
cannot  put  in  evidence  for  the  purpose  of  discrediting  your 
own  witness.  You  may  call  other  witnesses  to  prove  the  facts 
denied  by  this  witness,  and  incidentally  contradict  her,  and  show 
her  to  be  unworthy  of  credit ;  but  you  cannot  call  a  witness  or 
give  evidence  not  otherwise  admissible  for  the  purpose  of  dis- 
crediting your  own  witness.' (r) 

Before  depositions  could  be  read  against  the  prisoner  under 
the  former  statutes,  it  was  said,  that  it  must  be  proved  by  the 
justice  or  coroner  who  took  them,  or  the  clerk  that  wrote  them, 
that  they  were  truly  taken.  (s) 

But  it  was  held  that  a  deposition  might  be  proved  by  any 
person  who  was  present  and  saw  it  taken.  The  depositions  in  a 
capital  case  were  proved  to  have  been  signed  by  the  magistrate, 
but  it  appeared  that,  not  having  any  clerk,  he  took  them  himself ; 
and  it  being  necessary  to  read  them  in  evidence  to  contradict  a 
witness,  Parke,  B.,  said,  that  in  so  serious  a  case  it  was  very 
desirable  that  the  magistrate  himself  should  be  present  to  prove 
the  correctness  of  what  he  took  down,  although  in  point  of  law  it 
was  not  absolutely  necessary,  (t)  So  where  the  prosecutor,  being 
quite  infirm  and  bedridden,  and  not  likely  ever  to  bear  a  journey 
to  the  assizes,  a  constable  proved  that  he  saw  the  magistrate  take 
down  what  the  prosecutor  said  in  the  presence  of  the  prisoner, 
and  that  the  deposition  was  all  in  the  handwriting  of  the  magis- 
trate, except  the  cross  at  the  bottom  of  it,  which  the  constable 
saw  the  prosecutor  make ;  and  it  was  objected  that  the  deposition 
ought  not  to  be  read  without  calling  either  the  magistrate  or  his 
clerk  ;  Coltman,  J.,  f  It  is  very  proper,  as  a  matter  of  caution, 
that  the  magistrate  or  his  clerk  should  be  called  in  all  cases 
where  it  can  be  conveniently  done,  but  I  think  it  is  not  necessary 
in  point  of  law.'  (u) 


(9)  Rex  v.  Tunnicliffe,'  Stafford  Spr. 
Ass.  1830,  MSS.  C.  S.  G.  The  learned 
Baron  also  refused  to  permit  the  clerk  to 
the  magistrate  to  prove  that  the  deposi- 
tion wtis  correctly  taken,  in  order  to  give 
the  learned  Baron  himself  grounds  for 
cross-examining  the  witness, 
(r)  Reg.  v.  Ball,  8  C.  &  P.  745,  Erskine, 


Ball's  case. 


Depositions 
before  justice 
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proved 
under  the 
former  sta- 
tutes. 
[898] 


J.,  after  consulting  Patteson,  J.  See  the 
28  &  29  Viet.  c.  18,  s.  3,  post,  p.  570.  > 

(*)  2  Hale,  P.  C.  c.  38,  p.  284.  See 
England's  case,  2  Leach,  770,  as  to  proof 
of  depositions  before  coroners. 

(0  Reg.  r.  Pikesley,  9  C.  &  P.  124. 

(«)  Reg.  v.  Wilslww,  C.  £  M.  145. 
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By  the  11  &  12  Viet.  c.  42,  s.  17, (v)  after  it  has  been  proved 
that  the  witness  is  '  dead  or  so  ill  as  not  to  be  able  to  travel,'  it 
must  be  proved,  1st,  that  'the  deposition  was  taken  in  the  pre- 
sence of  the  person  so  accused ;'  and,  2ndly, '  that  he  or  his  counsel 
or  attorney  had  a  full  opportunity  of  cross-examining  the  wit- 
ness ; '  and  then,  c if  such  deposition  purport  to  be  signed  by  the 
justice '  or  justices  by  or  before  whom  the  same  purports  to  have 
been  taken,  the  deposition  may  be  read  as  evidence  without 
further  proof,  unless  it  shall  be  proved  that  the  deposition  was 
not  in  fact  signed  by  the  justice  purporting  to  sign  the  same. 

A  deposition  taken  before  a  coroner  may  be  proved  by  the 
coroner,  or  by  any  person  who  can  prove  the  signature  of  the 
coroner,  and  that  the  witness  was  sworn,  and  that  the  deposition 
contains  the  evidence  given  by  the  witness,  and  that  the  prisoner 
was  present  and  had  an  opportunity  of  cross-examining  the 
witness.  The  deposition  in  this  case  need  only  contain  so  much 
of  the  evidence  as  is  material.  (?o) 

Where  it  was  proposed  to  prove  the  deposition  of  a  witnees  in 
order  to  cross-examine  her  upon  it,  and  neither  the  magistrate 
nor  his  clerk  were  at  the  assizes,  and  the  witness  denied  her 
mark  to  the  deposition ;  but  a  constable,  who  was  present  before 
the  magistrate  when  the  witness  was  examined,  proved  the  sig- 
nature of  the  magistrate,  but  was  not  sure  that  he  saw  the  witness 
make  her  mark  to  it,  though  he  recollected  seeing  the  pen  in  her 
hand,  and  heard  her  deposition  read  over  to  her,  and  believed  the 
deposition  to  be  the  same  that  was  read  over  to  her,  and  his  own 
deposition  immediately  followed  it;  Coleridge,  J.,  held  that  the 
deposition  might  be  read  to  the  witness  to  examine  her  upon 
it.  (x) 

Upon  an  indictment  for  ravishing  Sarah  Higgins,  it  appeared 
that  she  was  a  person  of  very  weak  intellect ;  but  her  deposition 
before  the  magistrate  was  in  the  usual  form,  and  did  not  show 
anything  as  to  any  inquiry  into  the  competency  of  the  witness  in 
point  of  intellect ;  and  when  she  was  called  as  a  witness,  she  ap- 
peared not  at  all  to  understand  the  nature  of  an  oath,  and  to  have 
no  idea  of  a  future  state ;  upon  which  Wilde,  C.  J.,  observed, '  It 
would  be  always  desirable,  where  a  person  of  weak  intellect  is 
examined  before  a  magistrate  in  a  case  of  felony, 'that  the  magis- 
trate's clerk  should  take  down  in  the  depositions  the  questions 
put  by  the  magistrate,  and  the  answers  given  by  the  witness  as  to 
the  witness's  capacity  to  take  an  oath.'  (y) 

The  7  Geo.  4,  c.  64,  s.  2,  provided  that  magistrates  shall  take 
s  the  information  upon  oath  of  those  who  shall  know  the  facts 
and  circumstances  of  the  case,  and  shall  put  the  same,  or  as 
much  thereof  as  shall  be  material,  into  writing.'  Consequently  a 


(v)  Ante,  p.  439. 

(M;)  See  the  7  Geo.  4,  c.  64,  s.  4,  ante, 
p.  478,  note  (K). 

(x)  Reg.  v.  Hallett,  9  C.  &  P.  748. 
Coleridge,  J.,  said,  '  Suppose  there  was  no 
mark  at  all,  why  should  not  a  third  per- 
son say  that  this  was  the  paper  that  was 
read  over  to  the  witness  ?  ' 

(y)  Reg.  v.  Painter,  2  C.  &  K.  319. 
With  all  deference,  such  questions  and 


answers  are  preliminary  to  the  swearing 
of  the  witness,  and  cannot  therefore  form 
any  part  of  the  deposition.  It  might  be 
well,  however,  to  make  a  note  of  the 
questions  and  answers  either  on  another 
paper,  or  separately  from  and  so  as  to 
form  no  part  of  the  deposition.  In  a 
confession,  such  as  Reg.  v.  Dinglcy,  I  C. 
&  K.  637,  of  course  anything  the  prisoner 
savs  mav  he  inserted. 
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magistrate  was  not  bound  by  law  to  return  all  that  was  stated,  but  nesses  by  ma- 
only  all  that  was  material  to  the  felony,  (z)  However,  after  the  g'strat(*. 
passing  of  the  Prisoner's  Counsel  Bill,  it  became  of  great  im- 
portance that  the  depositions  of  witnesses  should  be  as  fully  and 
accurately  taken  as  they  conveniently  might,  in  order  that  the 
witnesses  might  neither  be  liable  to  the  imputation  of  having 
made  a  different  statement  in  court  from  what  they  made  before 
the  magistrate,  nor  of  having  stated  facts  in  court  which  were  not 
mentioned  before  the  magistrate.  In  a  case  where  several  wit- 
nesses were  cross-examined  as  to  minute  variances  between  their 
testimony  in  court  and  their  depositions  taken  before  the  magis- 
trate, Parke,  B.,  observed,  *  Magistrates  are  required  by  law  to  [a99] 
put  down  the  evidence  of  witnesses,  or  so  much  thereof  as  shall 
be  material.  They  have  hitherto  in  many  cases  confined  them- 
selves to  what  they  deemed  material,  but,  in  future,  it  will  be 
desirable  that  they  should  be  extremely  careful  in  preparing  de- 
positions, and  should  make  a  full  statement  of  all  the  witnesses 
say  upon  the  matter  in  question,  as  the  experience  we  have 
already  had  of  the  operation  of  the  Prisoner's  Counsel  Bill  has 
shown  us  how  much  time  is  occupied  in  endeavouring  to  establish 
contradictions  between  the  testimony  of  witnesses  and  their  de- 
positions, in  the  omission  of  minute  circumstances  in  their  state- 
ments made  before  the  magistrates,  as  well  as  in  other  par- 
ticulars.' (a) 

Where  a  policeman  stated  a  conversation  between  himself  and 
a  prisoner,  which  was  material  to  the  charge,  and  made  against 
the  prisoner,  and  stated  that  he  had  told  the  magistrate  the  same 
conversation,  though  it  did  not  appear  in  the  depositions ;  and  the 
counsel  for  the  prisoner  complained  of  this  as  unfair,  as  it  did  not 
give  the  prisoner  what  the  law  intended  it  should,  viz.  an  ac- 
count of  the  whole  evidence  against  him  given  before  the  magis- 
trate ;  Lord  Denman,  C.  J.,  said,  that  he  thought  the  observation 
well  founded,  with  respect  to  the  omission  in  the  depositions,  and 
that  the  magistrate  ought  to  have  returned  all  that  took  place 
before  him  with  respect  to  the  charge,  as  the  object  of  the  legisla- 
ture, in  granting  prisoners  the  use  of  the  depositions,  was  to 
enable  them  to  know  what  they  had  to  answer  on  their  trial,  (b) 

And  now  by  the  11  &  12  Viet.  c.  42,  s.  17,  the  magistrate  is  to  The  statement 
take  'the  statement'  of  the  witness  in  writing,  and  the  form  in  is  to  be  in  the 
the   schedule    directs  the   deposition  to  be  taken  as  nearly  as  ™-0™!l0tf- thc 

•  i    i          •  i  11  ATT  1  AVI  In  CSS  felnCC 

possible  in  the  words  the  witness  uses.     And  there  can  be  no  theii&ia 
doubt  that  this  change  in  the  terms  of  the  new  Act  was  introduced  Viet.  c.  42. 
in  order  that  the  depositions  should  be  taken  more  fully  and 
accurately  than  was  previously  the  practice ;  still  it  cannot  be 
necessary  to  take  down  immaterial  and  wholly  irrelevant  state- 
ments, (c) 

If  the  prisoner  or  his  counsel  cross-examine  the  witnesses  when 
before  the  magistrate,  the  answers  of  the  witnesses  to  the  cross- 
examination  ought  to  be  taken  down  by  the  magistrate,  and 
returned  to  the  judge,  (d) 

(z)  Per  Alderson,  B.,  Eex  v.  Covency,  (c)  See  per  Erie,  C.  J.  Reg.  v.  Hendy, 

7  C.  &  P.  667.  4  Cox,  C.  C.  243,  ante,  p.  475. 

(«)  Rex  v.  Thomas,  7  C.  &  P.  817.  (d)  Rex  v.  Potter,  7  C.  &  P.  650  note. 

(ft)  Rex  v.  Grady,  7  C.  &  P.  650.  Reg.  Gaseleo,  J.,  and  Vaughan,  B. 
v.  AYcllcr;  2  C.  &  K.  223.     Piatt,  B. 
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Of  the  expe- 
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ing and  re- 
turning the 
examination 
of  the  pri- 
soner's wit- 
nesses. 


It  is  the  duty  of  magistrates  to  return  to  the  court  at  which  the 
prisoner  is  to  be  tried  all  depositions,  that  have  been  taken  at  all 
the  examinations  that  have  taken  place  respecting  the  offence 
which  is  to  be  the  subject  of  the  trial.  Where  a  witness  was 
examined  before  a  magistrate  several  times — at  the  first  exami- 
nation no  person  was  specifically  charged  with  the  offence,  but 
what  was  said  was  taken  down  in  writing ;  and  this  witness  was 
taken  into  custody,  and  while  in  custody  as  an  accused  person  he 
made  another  statement,  which  was  also  taken  down  by  the  same 
magistrate  ;  and  on  a  subsequent  day,  the  present  prisoner  having 
been  apprehended,  the  witness  was  again  examined  as  a  witness  ; 
Alderson,  B.,  observed,  f  I  have  none  of  these  depositions  but  the 
last.  Every  one  of  them  ought  to  have  been  returned  to  me,  as 
it  is  of  the  last  importance  that  the  judge  should  have  every  de- 
position that  has  been  made,  that  he  may  see  whether  or  not  the 
witnesses  have  at  different  times  varied  their  statements,  and,  "if 
they  have,  to  what  extent  they  have  done  so.  Magistrates 
ought  to  return  to  the  judge  all  the  depositions  that  have  been 
made  at  all  the  examinations  that  have  taken  place  respecting  the 
offence  which  is  to  be  the  subject  of  the  trial.'  (e) 

And  it  is  equally  the  duty  of  the  magistrate  to  return  the 
depositions  of  witnesses  who  are  not  bound  over ;  (y)  as,  for 
instance,  the  depositions  of  witnesses  called  by  the  prisoner  to 
prove  an  alibi,  (g]  But  if  the  deposition  of  a  witness  has  been 
taken  after  the  prisoner  has  been  committed,  and  in  his  absence, 
such  examination  ought  not  to  be  returned  as  one  of  the  deposi- 
tions ;  for  nothing  should  be  returned  as  a  deposition  against  a 
prisoner  unless  the  prisoner  had  an  opportunity  of  knowing  what 
was  said,  and  an  opportunity  of  cross-examining  the  person 
making  the  deposition.  (1i) 

It  is  highly  expedient  to  the  furtherance  of  the  ends  of  justice 
that  whenever  prisoners  offer  to  produce  witnesses  before  the 
magistrate,  in  answer  to  the  charge  made  against  them,  such 
witnesses  should  be  regularly  examined  on  oath,  and  their  state- 
ments taken  down  in  writing,  and  returned  with  the  depositions. 
Whether  the  evidence  so  adduced  be  true  or  false,  it  is  very 
important  that  it  should  be  received  and  taken  down.  If  it  be 
true,  it  may  be  so  clear,  positive,  and  distinct  as  to  explain  or 
contradict  the  evidence  adduced  in  support  of  the  charge,  in  such 
a  manner  as  completely  to  satisfy  the  magistrates  that  ( it  is  not 
sufficient  to  put  such  accused  party  on  his  trial ; '  in  which  case  he 
ought  to  be  discharged ;  or  the  evidence  adduced  on  behalf  of  the 


(e)  Rex  v.  Simons,  6  C.  &  P.  540. 

(/)  Rex  v.  Smith,  2  C.  &  K.  207.  Lord 
Denman,  C.  J. 

(0)  Rex  v.  Fuller,  7  C.  &  P.  269. 
Vaughan,  J. 

(hj  Per  Lord  Denman,  C.  J.,  Reg.  v. 
Arnold,  8  C.  &  P.  621.  Strictly  speak- 
ing, the  words  of  the  very  learned  Chief 
Justice  only  show  that  such  an  examina- 
tion should  not  be  returned  AS  a  deposi- 
tion, and  it  may  perhaps  be  going  too  far 
to  infer  from  them  that  such  a  sratement 
should  not  be  returned  at  all.  It  is  con- 
ceived, if  the  examination,  however  irre- 
gularly taken,  were  signed  by  the  witness, 


it  might  be  used  for  the  purpose  of  con- 
tradicting him  in  the  same  way  as  any 
other  instrument  signed  .by  him.  It  is 
conceived  that  magistrates  have  no  juris- 
diction to  administer  an  oath  after  a 
prisoner  has  been  committed,  and  in  his 
absence,  and  that  it  may  admit  of  doubt 
whether  the  administering  such  an  oath 
would  not  render  a  magistrate  liable  to 
indictment  under  the  5  &  6  Will.  4, 
c.  62,  s.  13.  See  Reg.  v.  Nott,  C.  &  M. 
288,  ante,  p.  113.  Woodcock's  case,  1 
Leach,  500,  and  the  judgment  of  Grose, 
J.,  in  Rex  v.  Eriswell,  3  T.  R.  707. 
C.  S.  G. 
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party  charged  may,  in  the  opinion  of  the  magistrates,  weaken  the 
presumption  of  the  party's  guilt,  but  the  evidence  may  notwith- 
standing be  sufficient  to  put  the  accused  party  on  his  trial ;  in 
which  case  the  magistrates  may  admit  the  prisoner  to  bail,  (z) 
And  even  if  the  evidence  so  adduced  should  not  produce  either  of 
these  results,  still  it  is  important,  for  the  sake  of  the  prisoner,  that 
his  witnesses  should  be  examined,  and  their  depositions  returned,  as 
he  is  thereby  freed  from  the  suggestion  often  made  at  the  trial, 
that  the  case  endeavoured  to  be  proved  before  the  jury  has  been 
concocted  since  the  examination  before  the  magistrate ;  and  if,  as 
has  been  suggested,  (j)  the  deposition  of  a  witness,  examined  on 
behalf  of  a  prisoner  before  the  magistrate,  would  be  admissible  in 
evidence  for  the  prisoner  on  his  trial,  in  case  of  the  death  of  such 
witness,  it  is  but  reasonable  that  the  prisoner  should  have  the 
depositions  of  his  witnesses  taken,  in  order  to  be  used  in  case  of 
such  an  event.  On  the  other  hand,  if  the  evidence  adduced  be 
false,  it  is  essential  for  the  ends  of  justice  that  it  should  be  heard 
and  taken  down,  in  order  that  the  prosecutor  may  have  the  means 
before  the  trial  of  investigating  the  facts  deposed  to,  and  the  op- 
portunity of  testing  the  statements  of  the  witnesses,  by  comparing 
those  made  on  the  trial  with  those  made  before  the  magistrate ; 
and,  moreover,  the  taking  the  depositions  would  serve  as  a  check 
upon  the  prisoner  against  setting  up  a  different  defence  on  the 
trial,  and  upon  the  witnesses  against  improving  their  tale  be- 
tween the  time  of  their  examination  before  the  magistrate  and  the 
trial.  (&) 

The  preceding  remarks  have  since  been  fully  confirmed  by  Lord  Den- 
Lord  Denman,  C.  J.,  who  in  his  charge  to  the  grand  jury  at  man's  opinion. 
Taunton  in  1849  (/)  said,  'In  all  cases  in  which  prisoners  charged 
with  felony  have  witnesses,  and  those  witnesses  are  in  attendance 
at  the  time  of  the  examination  before  the  magistrate,  I  should 
recommend  that  the  magistrate  should  hear  the  evidence  of  such 
Avitnesses  as  the  prisoner,  on  being  asked,  wishes  to  be  examined 
in  his  defence.  If  such  witnesses  merely  explain  what  has  been 
proved  in  support  of  the  charge,  and  are  believed,  they  will 
actually  have  made  out  a  defence  on  behalf  of  the  accused,  and 
there  would  of  course  be  no  necessity  for  any  further  proceedings ; 
but  if  the  witnesses  so  called  contradict  those  for  the  prosecution 
in  material  points,  then  the  case  would  be  properly  sent  to  a  jury 
to  ascertain  the  truth  of  the  statements  of  each  party ;  and  the 

(?)  Seethe  11  &  12  Viet.  c.  42,  s.  25,  were   dining  at    a    particular   house  in 

which  shows  what  the  duties  of  raagis-  London,  keeping  the  wedding  day  of  the 

trates  are  in  these  circumstances.  occupier  of  the  house;  on  the  part  of  the 

(/)  See  the  Reporters'  note,  7  C.  &  P.  prosecution  nothing  was  known  of  the  wit- 

270.  nesses  or  of  the  house,  and  consequently 

(A)  Among  the  numerous  cases  which  there  was   little  means  for  testing  their 

have  given  rise  to  these  remarks,  the  fol-  credibility;  the  result  was  that  the  prisoner 

lowing  may  be  mentioned  :    A  prisoner  was  acquitted  ;  and  in  a  short  time  after- 

was    indicted   for  stealing  a   number  of  wards  it  was  well  ascertained   that   the 

watches  at  Cheltenham;  when  taken  be-  whole  story  was  a  fabrication,  and  might 

fore  the  magistrates,  he  produced  a  num-  easily  have  been  proved  on  the  trial  to 

ber  of  witnesses  from  London,  and  pro-  have  been  such,  if  it  had  been  known  that 

posed  to  have  them  examined;  this   was  such   a  defence  had  been  intended,  and 

refused;  and  upon  the  trial  he  produced  that  must  have  been  known  if  the  witnesses 

the  same  witnesses,  and  their  evidence,  if  had  been  examined  before  the  magistrates, 

true,  proved  that  at  the  time  the  watches  C.  S.  G. 

were  stolen  the  prisoner  and  the  witnesses  (/)  2  C.  &  K.  845. 
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magistrates. 


Depositions 
upon  interro- 
gatories by 
consent. 


depositions  of  the  prisoner's  witnesses  being  taken  and  signed  by 
them,  should  be  transmitted  to  the  judge,  together  with  the  depo- 
sitions in  support  of  the  charge.'  (ra) 

Magistrates  should  examine  and  take  the  depositions  of  all 
such  persons  as  may  be  able  to  throw  any  material  light  upon  the 
transaction  under  investigation,  and  ( if  a  person  in  whose  posses- 
sion stolen  property  is  found  give  a  reasonable  account  of  how  he 
came  by  it,  and  refer  to  some  known  person,  as  the  person  from 
whom  he  received  it,  the  magistrate  should  send  for  that  person 
and  examine  him,  as  it  may  be  that  his  statement  may  entirely 
exonerate  the  accused  person,  and  put  an  end  to  the  charge,  and 
it  also  very  often  may  be  that  the  person  thus  referred  to  would 
become  a  very  important  witness  for  the  prosecution,  by  proving, 
in  addition  to  the  prisoner's  possession  of  the  stolen  property,  that 
he  has  been  giving  a  false  account  of  it.'  (n)  (  But  it  certainly 
cannot  be  necessary  for  a  magistrate  to  bind  over  every  witness 
who  is  examined  before  him  in  support  of  a  charge  of  felony ; 
because  it  must  often  happen  that  some  of  the  witnesses  who  are 
examined  before  the  committing  magistrate  really  know  nothing 
of  the  case,  and  on  inquiry  the  whole  of  what  they  state  may  be 
hearsay  only.  The  magistrate  is  only  to  bind  over  those  whose 
evidence  is  material  to  the  case.'  (0) 

Depositions  are  also  sometimes  taken  in  criminal  cases,  by  the 
consent  of  the  prosecutor  and  defendant,  when  a  material  witness 
is  about  to  leave  the  country,  or  resides  abroad,  (p)  But  if  the 


(m)  The  11  &  12  Viet.  c.  42,  passed  in 
August,  1 848,  and  therefore  these  observa- 
tions were  made  after  the  passing  of  that 
Act.  In  Reg.  v.  Clark,  5  Cox,  C.  C.  230, 
Pollock,  C.  B.,  is  reported  to  have  said 
that  '  where  a  prisoner  was  clearly  spoken 
to  by  one  or  more  persons  as  the  person 
by  whom  a  crime  had  been  committed,  it 
would  be  the  duty  of  the  magistrates  to 
commit,  and  it  would  be  quite  useless  to 
call  witnesses  on  the  part  of  the  prisoner 
either  to  prove  an  alibi  or  anything  else 
in  his  favour;  it  would  be  a  useless  ex- 
pense to  call  them  twice  to  prove  the 
same  thing,  and  a  thing  which  no  discreet 
attorney  ought  to  advise  his  client  to  in- 
cur.' These  observations  were  made  in 
answer  to  a  remark  by  the  prisoner's 
counsel  that  observations  might  be  made 
by  the  prosecution  because  the  witnesses 
had  not  been  called  before  the  magistrate; 
though  they  had  been  present,  but  had 
not  been  called  under  the  advice  of  the 
prisoner's  attorney.  No  remark  need  be 
made  as  to  the  exercise  of  the  discretion 
in  calling  the  prisoner's  witnesses  before 
the  magistrate  ;  but  with  all  deference  to 
the  learned  Chief  Baron,  the  case  where  a 
prisoner  has  witnesses  prepared  to  prove 
an  alibi  is  the  very  case  of  all  others  where 
the  witnesses  ought  to  be  examined.  Cases 
of  mistaken  identity  are  of  daily  occur- 
rence, and  the  prisoner's  witnesses  may  so 
clearly  establish  the  mistake  as  to  warrant 
his  instant  discharge,  or  raise  so  much 
doubt  as  to  make  it  proper  to  admit  him 


to  bail.  The  following  case  will  prove 
the  expediency  of  such  a  course,  both  as 
a  mere  act  of  justice  to  the  prisoner,  and 
as  tending  to  bring  the  real  offender  to 
justice  : — One  Yarworth  was  shot  near 
Cheltenham,  and  lingered  for  a  long  time 
before  he  died  of  the  wound  ;  Bowen  was 
charged  before  the  magistrates  with  hav- 
ing shot  him,  and  after  the  witnesses  had 
been  heard  against  him,  he  offered  to 
prove  by  several  witnesses  that  he  was  at 
Worcester  when  the  shot  was  fired  ;  the 
magistrates  refused  to  hear  the  witnesses, 
and  committed  him ;  but  his  trial  was 
postponed  once,  if  not  twice,  in  conse- 
quence of  Yarworth's  surviving,  and  when 
his  trial  came  on,  his  witnesses  not  only 
established  so  clear  an  alibi  that  Cole- 
ridge, J.,  stopped  the  case  before  they  had 
all  been  examined,  but  they  proved  who 
the  real  murderer  was.  Unfortunately, 
owing  to  the  delay,  he  had  escaped,  and 
never  was  taken.  So  that  the  effect  of 
the  magistrates  refusing  to  examine  Bow- 
en's  witnesses  was  to  cause  the  escape  of 
the  murderer,  and  the  lengthened  impri- 
sonment of  a  man  who  was  perfectly  in- 
nocent of  the  crime. 

(n)  Per  Lord  Denman,  C.  J.  Reg.  v. 
Smith,  2  C.  &  K.  207. 

(o)  Per  Lord  Denman,  C.  J.     Ibid. 

(p)  Rex  v.  Morphew,  2  M.  &  S.  602. 
The  Court  of  K.  B.  allowed  them  to  be 
read,  on  an  indictment  for  perjury,  by  the 
consent  of  the  defendant.  Anon.  2  Chit. 
R.  199. 
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trial  comes  on  before  his  departure,  or  after  his  return,  the  depo- 
sitions cannot  be  read,  (q) 

An  order  for  the  examination  of  a  witness  resident  in  England, 
but  unable  from  illness  to  attend  the  trial,  cannot  be  made  by  the 
Court  of  Queen's  Bench  in  a  criminal  prosecution,  either  by  the 
common  law  authority  of  the  court,  or  under  the  1  Will.  4, 
c.  22.  (r) 

Where  an  indictment  or  information  is  exhibited  in  the  King's 
Bench  for  an  offence  committed  in  India,  the  depositions  of  the 
witnesses  may  be  obtained  under  the  provisions  of  the  13  Geo.  3, 
c.  63,  s.  40  and  s.  44.  This  statute  enacts,  that  the  court  may 
award  a  writ  of  mandamus  to  the  judges  of  the  courts  in  India,  as 
the  case  may  require,  for  the  examination  of  witnesses,  who  are  to 
be  examined  publicly  in  the  court,  upon  oath  administered  ac- 
cording to  the  form  of  their  several  religions ;  and  these  deposi- 
tions duly  taken  and  returned,  in  the  form  prescribed  by  the  Act, 
are  to  be  allowed,  and  deemed  as  good  and  competent  evidence,  as 
if  the  witnesses  had  been  sworn  at  the  trial,  and  examined  viva 
voce.  But  where,  on  the  examination  of  a  witness  under  such  a 
mandamus,  original  documents  are  produced,  it  is  not  sufficient  to 
return  copies  of  these  documents  with  the  examination  of  the 
witness ,  but  the  original  documents  themselves  ought  to  be  re- 
turned, (s) 

In  the  case  of  a  prosecution  for  an  offence  committed  abroad 
by  any  person  employed  in  the  public  service,  the  depositions  of 
witnesses  resident  abroad  may  be  obtained  in  the  way  pointed  out 
by  the  42  Geo.  3,  c.  85. 

By  the  17  &  18  Viet.  c.  104,  s.  267,  all  offences  against  pro- 
perty or  person  committed  in  or  at  any  place  either  ashore  or 
afloat  out  of  Her  Majesty's  dominions,  by  any  master,  seaman,  or 
apprentice,  who  is  or  within  three  months  previously  has  been 
employed  in  any  British  ship,  are  to  be  deemed  offences  of  the 
same  nature,  and  are  to  be  tried  in  the  same  manner  and  by  the 
same  courts  as  if  such  offences  had  been  committed  within  the 
jurisdiction  of  the  Admiralty  of  England. 

By  sec.  270,  ( whenever  in  the  course  of  any  legal  proceedings 
instituted  in  any  part  of  Her  Majesty's  dominions  before  any 
judge  or  magistrate,  or  before  any  person  authorized  by  law  or 
by  consent  of  parties  to  receive  evidence,  the  testimony  of  any 
witness  is  required  in  relation  to  the  subject-matter  of  such 
proceeding,  then  upon  due  proof,  if  such  proceeding  is  instituted  in 
the  United  Kingdom,  that  such  witness  cannot  be  found  in  that 
kingdom,  or  if  in  any  British  possession,  that  he  cannot  be  found 
in  the  same  possession,  any  deposition  that  such  witness  may  have 
previously  made  on  oath  in  relation  to  the  same  subject-matter 
before  any  justice  or  magistrate  in  Her  Majesty's  dominions,  or 
any  British  consular  officer  elsewhere,  shall  be  admissible  in 
evidence  subject  to  the  following  restrictions ;  (that  is  to  say), 
(1.)  If  such  deposition  was  made  in  the  United  Kingdom,  it 
shall  not  be  admissible  in  any  proceeding  institute^  in 
the  United  Kingdom : 

(q)  Tidd.  362.     2  Phill.  Ev.  94.  1  Dowl.  P.  C.  520. 

(r)  Eeg.   v.  Upton,  St.  Leonard's,  10          (s)    Reg.  p.  Douglas,  1  C,  &  K,  670. 
Q.  B.  827,  and  sec  Rex  v.  Lady  Briscoc,      Lord  Denman,  C.  J. 
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[BOOK  vi. 
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(2.)  If  such  a  deposition  was  made  in  any  British  possession, 

it  shall  not  be  admissible  in  any  proceeding  instituted 

in  the  same  British  possession  : 
(3.)  If  the  proceeding  is  criminal  it  shall  not  be  admissible 

unless   it  was  made  in  the  presence  of  the   person 

accused : 

every  deposition  so  made  as  aforesaid  shall  be  authenticated  by 
the  signature  of  the  judge,  magistrate,  or  consular  officer,  before 
whom  the  same  is  made  ;  and  such  judge,  magistrate,  or  consular 
officer  shall,  when  the  same  is  taken  in  a  criminal  matter,  certify, 
if  the  fact  is  so,  and  that  the  accused  was  present  at  the  taking 
thereof,  but  it  shall  not  be  necessary  in  any  case  to  prove  the 
signature  or  official  character  of  the  person  appearing  to  have 
signed  any  such  deposition ;  and  in  any  criminal  proceeding  such 
certificate  as  aforesaid  shall,  unless  the  contrary  is  proved,  be 
sufficient  evidence  of  the  accused  having  been  present  in  manner 
thereby  certified ;  but  nothing  herein  contained  shall  affect  any 
case  in  which  depositions  taken  in  any  proceeding  are  rendered 
admissible  in  evidence  by  any  Act  of  Parliament,  or  by  any  Act 
or  Ordinance  of  the  legislature  of  any  colony,  so  far  as  regards 
such  colony,  or  to  interfere  with  the  power  of  any  colonial  legisla- 
ture to  make  such  depositions  admissible  in  evidence,  or  to  in- 
terfere with  the  practice  of  any  court  in  which  depositions  not 
authenticated  as  hereinbefore  mentioned  are  admissible.' 

The  prisoner  was  indicted  for  larceny  alleged  to  have  been  com- 
mitted in  February  1852,  on  board  an  English  merchant  vessel, 
lying  in  the  Bosphorus,  of  which  the  prisoner  was  mate  and  the 
prosecutor  captain.  The  principal  evidence  against  the  prisoner 
consisted  of  the  depositions  of  witnesses  still  abroad ;  and  the  cap- 
tain proved  that  he  made  a  charge  against  the  prisoner  of  stealing 
his  property  before  the  British  Consul  at  Constantinople.  Each 
witness  was  sworn  and  examined  by  the  Consul.  Each  witness 
was  asked  if  he  could  speak  English,  and  if  he  could  not  he  was 
sworn  in  another  language ;  some  were  sworn  in  Greek,  which  the 
captain  did  not  understand.  They  were  all  sworn  on  the  same 
book,  which  was  an  English  bible.  The  captain  did  not  know 
the  religion  of  any  of  the  witnesses  sworn  in  a  foreign  language. 
The  Consul  himself  took  the  examinations,  and  translated  each 
question  and  answer  as  it  was  given,  and  wrote  the  depositions  in 
English ;  and  when  the  whole  of  each  deposition  was  taken  down 
it  was  read  to  the  prisoner,  and  he  was  asked  what  he  had  to  say ; 
and  all  he  said  was  that  he  was  not  guilty.  The  captain  could 
not  be  answerable  whether  the  prisoner  was  asked  whether  he  would 
ask  any  witness  any  question.  He  could  not  ask  questions  of  the 
witnesses,  because  he  did  not  understand  the  language,  and  he  did 
not  tell  the  Consul  anything  he  wished  to  be  asked  of  the  witnesses. 
The  depositions  had  been  transmitted  to  the  Board  of  Trade  by  the 
Consul,  and  by  that  Board  to  the  attorney  for  the  prosecution,  who 
produced  them,  and  the  captain  proved  his  signature  to  his  infor- 
mation and  examination,  which  were  amongst  the  depositions.  The 
depositions  bore  the  official  seal  of  the  English  Consul  for  Constan- 
tinople, and  were  certified  to  have  been  taken  in  the  presence  of 
the  prisoner.  It  was  objected,  1,  that  there  was  no  proof  that  the 
witnesses  were  duly  sworn ;  2,  that  there  ought  to  have  been  an 
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interpreter  sworn,  and  that  the  Consul  could  not  act  as  interpreter 
as  he  had  done,  or  the  depositions  ought  to  have  been  returned  in 
the  language  of  the  witnesses ;  3,  that  the  depositions,  not  being 
in  the  language  of  the  witnesses,  were  not  in  fact  their  depositions ; 
4,  that  the  prisoner  was  not  proved  to  have  had  a  fair  opportunity 
of  cross-examination.  For  the  Crown  it  was  contended  that  the 
Merchant  Shipping  Act,  7  &  8  Viet.  c.  1 12,  s.  59,  made  depositions 
taken  before  a  Consul  abroad  arid  certified  under  his  official  seal 
to  be  the  depositions,  and  that  they  were  taken  in  the  presence  of 
the  accused,  admissible  in  courts  of  criminal  jurisdiction,  ( in  like 
manner  as  depositions  taken  before  any  justice  of  the  peace  in 
England,'  (t)  and  that  by  the  Mercantile  Marine  Act,  13  &  14  Viet, 
c.  93,  s.  115,  depositions  of  any  witnesses  taken  before  any  consular 
officer  in  any  criminal  proceeding  in  the  presence  of  the  accused, 
and  certified  under  his  official  seal  to  have  been  so  taken,  shall  be 
admissible ;  and  '  any  deposition  purporting  to  be  so  certified  shall 
be  deemed  to  have  been  so  taken  and  certified  as  aforesaid,  unless 
the  contrary  is  proved.'  (u)  That  the  deposition  so  certified  is 
the  deposition  as  it  stands  on  the  face  of  the  documents.  The 
8  &  9  Viet.  c.  113,  s.  1,  was  also  cited.  It  was  replied  that  the 
13  &  14  Viet.  c.  93,  s.  115,  was  answered,  because  it  was  proved 
that  the  depositions  were  not  properly  taken ;  and  that  the  7  &  8 
Viet.  c.  112,  s.  59,  only  made  the  depositions  receivable  where  they 
would  have  been  receivable  if  taken  in  England,  and  that  these  de- 
positions would  not  have  been  so  receivable.  Greaves,  Q.  C.,  con- 
sulted Wightman,  J.,  and  they  agreed  that  the  proper  course  would 
be  to  admit  the  depositions,  but  to  reserve  the  points.  The  depo- 
sitions were  then  put  in ;  but  on  examination  they  were  found  to 
contain  a  great  deal  of  hearsay  evidence.  It  was  then  objected 
that  they  were  inadmissible  on  this  ground ;  as  it  was  impossible 
to  separate  the  good  and  bad  evidence,  and  the  statute  had  made 
the  depositions  evidence,  and  there  was  no  power  to  strike  out 
any  part  of  them.  Greaves,  Q.  C.,  was  of  opinion  that  he  might 
run  his  pen  through  all  the  objectionable  parts  of  the  depositions,  (v) 
and  direct  the  officer  to  read  the  remainder,  (w?) 

(£)  This  Act  is  repealed  by  the  17  &  18  for  the  prosecution  that  it  was  very  dif- 

Vict.  c.  120.  ficult  to  presume  that  such  a  person  had 

(«)  This  Act  is  also  repealed  by  the  properly  administered  the  oath  or  given 

17  &  18  Viet.  c.  120.  the  prisoner  a  proper  opportunity  of  cross- 

(v)  See  Small  v.  Nairne,  13  Q.  B.  840.  examination  ;  and,  thereupon,  the  prose- 

HutchinsQn  u.  Bernard,  2  M.  &  Rob.  1.  cution  was  abandoned.  Wightman,  J., 

Steiukeller  v.  Newton,  9  C.  &  P.  313.  thought  that  as  the  witnesses  had  taken 

(u?)  Reg.  v.  Russell,  MSS.  C.S.  G.  S.  C.  the  oath  without  objection,  it  might  per- 
6  Cox,  C,  C.  60.  On  attempting  to  strike  haps  be  presumed  that  they  were  properly 
out  the  objectionable  parts,  it  appeared  so  sworn ;  but  on  the  other  points  he  enter- 
clear  that  the  depositions  had  been  taken  tained  grave  doubts.  Greaves,  Q.C.,  was 
by  a  person  very  little  conversant  with  strongly  inclined  to  think  that  all  the  ob- 
law,  that  Greaves,  Q.  C.,  told  the  counsel  jeetious  were  good. 
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CHAPTER  THE  FIFTH. 

OF  WITNESSES. — WHAT  PACTS  WITNESSES  MAY  DISCLOSE,  AND 
WHAT  ARE  PRIVILEGED  COMMUNICATIONS. — HOW  WITNESSES 
ARE  TO  BE  EXAMINED. — HOW  THE  CREDIT  OF  WITNESSES  MAY 
BE  IMPEACHED. — HOW  MANY  WITNESSES  ARE  SUFFICIENT. — 
HOW  THE  ATTENDANCE  OF  WITNESSES  IS  TO  BE  COMPELLED 
AND  REMUNERATED. — OF  ACCOMPLICES. — AND  WHAT  WIT- 
NESSES ARE  COMPETENT  TO  GIVE  EVIDENCE. 


[9  O2] 

Privileged 
communica- 
tions. 


SEC.  I. 

Of  Privileged  Communications,  and  other  Matters  wliicli  a  Witness 

may  not  Disclose. 


A  WITNESS  is  to  be  sworn  to  speak  the  truth,  the  ivhole  truth, 
and  nothing  but  the  truth.  But  this  form  of  oath,  absolute  as  it 
seems,  must  be  taken  with  an  implied  reservation,  that  the  witness 
is  not  to  disclose  any  facts  within  his  knowledge,  which,  by  the 
law  of  the  land,  founded  on  considerations  of  justice,  and  of  public 
policy,  he  is  forbidden  to  make  known.  Of  such  a  nature  are 
professional  communications  between  a  client  and  his  attorney, 
solicitor,  or  counsel,  and  matters  connected  with  the  government 
of  the  country.  («) 

Between  client       The  law  attaches  so  sacred  an  inviolability  to  communications 
and  attorney,    between  a  client  and  his  legal  advisers,  that  it  will  neither  oblige 

f\i*    r*r\tt  ti  onl  M*  ^^  0         ^^ 

nor  suiter  persons  so  employed  to  reveal  any  facts  confidentially 
disclosed  to  them  at  any  period  of  time,  neither  after  their  employ- 
ment has  ceased  by  dismissal  or  otherwise,  nor  after  the  cause 
in  which  they  were  engaged  is  entirely  concluded.  (£)  The  privi- 
lege of  not  being  examined  on  such  subjects  is  the  privilege  of  the 
client,  and  not  of  the  attorney  or  counsel;  (c)  and  it  never  ceases. 
6  It  is  not  sufficient,'  said  Mr.  J.  Buller,  (d)  f  to  say  that  the  cause 


or  counsel. 
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(a)  It  seems,  however,  to  have  once 
been  thought  necessary  to  vary  the  form 
of  the  oath  on  an  occasion  of  this  sort.  In 
the  case  of  Spark  v.  Middleton,  12  Vin. 
Ahr.  Ev.  B.  a,  4,  p.  38.  1  Keb.  505.  Mr. 
Aylott  having  been  counsel  for  the  de- 
fendant, desired  to  be  excused  to  be  sworn 
on  the  general  oath  as  witness  for  the 
plaintiff  to  give  the  whole  truth  in  evi- 
dence, which  the  court,  after  some  dis- 
pute, granted,  and  that  he  should  only 
reveal  such  things  as  he  either  knew 
before  he  was  counsel,  or  that  came  to 
his  knowledge  since  by  other  persons ; 
and  the  particulars  to  which  he  was  to  be 
sworn  were  particularly  proposed,  viz., 
what  he  knew  concerning  the  will  in 
question  ?  whether  he  knew  anything  of 


his  own  knowledge  ? 

(6)  Lord  Say  and  Scale's  ease,  10 
Mod.  41.  Wilson  v.  Rastall,  4  Term  Rep. 
753,  in  the  judgment  of  Buller,  J.  Sloman 
v.  Herne,  2  Esp.  N.  P.  C.  695.  Rex  v. 
Withers,  2  Campb.  578.  Parkhurst  v. 
Lowten,  2  Swanst,  194,  221.  Richards  v. 
Jackson,  18  Ves.  474. 

(c)  10  Mod.  41.   Bull.  N.P.  284.   But 
if  the  client  waive  his  privilege,  the  wit- 
ness may  be  examined.     Merle  v.  More, 
R.  &  M.  N.  P.  C.  390.     But  he  is   not 
considered  as  waiving  it  by  calling  his 
attorney  as  a  witness.     1  Phill.  Ev.  1 63, 
citing  Waldron  v.  Ward,  Styl.  449.  Vail- 
lantv.  Dodemend,  2  Atk.  524. 

(d)  4  T.  R.  759.  'The  first  duty  of  an 
attorney  is  to  keep  the  secrets  of  his  cli- 
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is  at  an  end  ;  the  mouth  of  such  a  person  is  shut  for  ever.'  And  it 
makes  no  difference  that  the  client  is  not  in  any  shape  party  to  the 
cause  before  the  court,  (e) 

The  privilege  is  strictly  confined  to  communications  made  to  Rule  confined 
counsel,  solicitors,  and  attorneys.  (/)  No  others,  however  confiden-  to  lesal  ad- 
tial,  or  whatever  be  the  relation  or  employment  of  the  party  en- 
trusted, are  privileged.  Therefore  all  other  professional  persons, 
whether  physicians,  surgeons,  or  clergymen,  are  bound  to  disclose 
the  matters  confided  to  them,  (g)  Thus  where  the  prisoner,  being 
a  Papist,  had  made  a  confession  before  a  Protestant  clergyman  of 
the  crime  for  which  he  was  indicted,  that  confession  was  per- 
mitted by  Buller,  J.,  to  be  given  in  evidence  on  the  trial,  and  the 
prisoner  was  convicted  and  executed.  (Ji)  So  a  confession  to  a 
Popish  priest  has  been  held  not  to  be  privileged,  (z)  So  a 


ents,'  per  Gaselee,  J.  Taylor  v.  Black- 
low,  3  B.  N.  C.  235.  He  ought,  there- 
fore, '  to  consider  his  lips  sealed  with  a 
sacred  silence'  as  to  all  confidential  com- 
munications, per  Tindal,  C.  J.,  ibid. 
And  see  Petrie's  case  and  Madam  du 
Barre's  case,  cited  4  T.  R.  756.  An 
attorney,  therefore,  who  without  his  cli- 
ent's consent  discloses  a  confidential 
communication,  is  '  guilty  of  a  gross 
breach  of  a  great  moral  duty,'  per 
Vaughan,  J.,  Taylor  v.  Blacklow,  and 
is  liable  to  an  action  for  any  injury  that 
may  arise  from  such  disclosure.  Ibid. 
Or  he  may  be  punished  by  the  court  to 
which  he  belongs,  admitted  arguendo. 
Ibid.  Two  learned  barons,  however,  in 
Hibberd  v.  Knight,  2  Exc.  R.  1 1,  expressed 
an  opinion  that  if  an  attorney  chose  volun> 
tarily  to  disclose  a  confidential  commu- 
nication, the  court  would  receive  the 
evidence.  These  observations  were  merely 
obiter  dicta,  and  seem  to  have  arisen 
from  an  erroneous  impression  of  the  facts 
in  Marston  v.  Downes,  6  C.  &  P.  381. 1 
A.  &  E.  31.  The  former  of  these  reports 
correctly  states  what  occurred  on  the 
trial,  and  certainly  the  attorney  did  not 
volunteer  any  statement  of  the  contents 
of  any  deed  ;  and  upon  the  observations 
in  Hibberd  v.  Knight  being  cited  in  New- 
ton v.  Chaplin,  10  C.  B.  356,  Maule,  J., 
said,  '  I  presume  that  the  learned  barons 
did  not  mean  that  the  attorney  may  in 
all  cases  betray  his  own  client.'  The 
matter,  however,  seems  to  be  set  at  rest 
by  Cleave  v.  Jones,  7  Exch.  421,  as  it 
was  there  held  that  an  attorney  could  not 
give  in  evidence  on  his  own  behalf  a 
confidential  communication  in  an  action 
against  his  client.  In  Volant  -v.  Soyer, 
13  C.  B.  231,  Jervis,  C.  J.,  started  a  doubt 
whether  the  14  &  15  Viet.  c.  99,  had  not 
taken  away  the  ground  of  objecting  to 
the  production  of  a  document  on  the 
ground  of  its  having  been  received  pro- 
fessionally ;  but  Maule,  J.,  said  that  *  The 
right,  which  a  client  has  always  enjoyed, 
of  being  protected  from  a  breach  of  pro- 
fessional confidence,  remains  the  same.  I 
think  the  protection  still  continues  unim- 
paired, so  far  as  regards  the  prohibition 


to  the  attorney  to  give  evidence  of  the 
contents  of,  or  to  produce  documents  be- 
longing to,  his  client.' 

(e)  Rex  v.  Withers,  2  Campb.  578. 

(/)  4  T.  R.  758.     Rex  v.  Duchess  of 
Kingston,  11  St.  Tr.246. 

(<7)  Ibid. 

(h)  Rex  v.  Sparkes,  cited  in  Du  Barre 
v.  Livette,  Peake  R.  78,  in  which  latter 
case  Lord  Kenyon  said  he  should  have 
paused  before  he  admitted  such  evidence. 
But  the  point,  that  confessions  to  clergy- 
men are  not  privileged,  has  been  fully 
established  by  the  recent  decision  in  Rex 
v.  Gilham,  ante,  p.  400.  In  Broad  v.  Pitt, 
3  C.  &  P.  518,  Best,  C.  J.,  after  recog- 
nising this  decision,  said,  « I,  for  one,  will 
never  compel  a  clergyman  to  disclose  com- 
munications made  to  him  by  a  prisoner, 
but  if  he  chooses  to  disclose  them  1  shall 
receive  them  in  evidence.'  In  Reg.  v. 
Griffin,  6  Cox,  C.  C.  219,  the  chaplain 
of  a  workhouse  was  called  to  prove  cer- 
tain conversations  he  had  had  with  the 
prisoner  as  to  injuries  she  had  inflicted  on 
her  child,  for  whose  murder  she  was  being 
tried,  when  he  visited  her  as  her  spiritual 
adviser ;  Alderson,  B.,  '  I  think  these 
conversations  ought  not  to  be  given  in 
evidence.  The  principle  upon  which  an 
attorney  is  prevented  from  divulging  what 
passes  with  his  client  is  because,  without 
an  unfettered  means  of  ^communication, 
the  client  would  not  have  any  proper  legal 
means  of  assistance.  The  same  principle 
applies  to  a  person  deprived  of  whose  ad- 
vice the  prisoner  would  not  have  proper 
spiritual  assistance.  I  do  not  lay  this 
down  as  an  absolute  rule,  but  I  think  such 
evidence  ought  not  to  be  given.'  No  case 
was  cited. 

(0  Butler  v.  Moore,  M'Nall.  Ev.  253, 
as  cited  1  Phill.  Ev.  165.  In  Reg.u  Hay, 
2  F.  &  F.  4,  Hill,  J.,  committed  a  Roman 
Catholic  priest  for  refusing  to  state  from 
whom  he  received  a  stolen  watch,  which 
he  stated  he  had  received  in  connexion 
with  the  confessional.  But  the  priest  was 
not  asked  to  disclose  anything  that  had 
been  stated  to  him  in  the  confessional, 
and  therefore  no  question  arose  as  to 
that.  Where  a  witness  had  taken  an 
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banker,  (J)  steward,  servant,  or  private  friend,  is  bound  to  disclose 
a  communication,  however  confidential.  (A)  And  where  a  clerk  to 
the  commissioners  of  the  property-tax  was  required  to  prove  the  de- 
fendant to  be  a  collector,  and  he  objected,  because  he  had  taken  an 
oath  of  office  not  to  disclose  what  he  should  learn  as  clerk  concerning 
the  property-tax,  except  with  the  consent  of  the  commissioners,  or 
by  force  of  an  Act  of  Parliament,  it  was  held  that  he  was  bound  to 
give  his  testimony,  and  that  the  evidence  which  a  witness  was  called 
upon  to  give  in  a  court  of  justice  was  to  be  considered  as  an  im- 
plied exception  in  the  Act.  (7)  An  arbitrator  cannot  be  permitted 
to  disclose,  in  an  action  for  a  malicious  holding  to  bail,  what  tran- 
spired before  him  upon  the  examination  of  the  parties  themselves, 
or  on  an  inspection  of  the  plaintiff's  books,  upon  the  principle  that 
the  parties  themselves  could  not  have  been  examined  in  the  former 
cause,  nor  the  plain  tiff  compelled  to  produce  his  books ;  (m)  but  he 
may  be  called  to  prove  what  matters  were  claimed  before  him  on 
a  reference  :  (n)  he  cannot,  however,  be  admitted  or  called  on  to 
give  evidence  of  any  concessions  made  by  one  party  during  the 
reference  for  making  his  peace  and  getting  rid  of  the  suit,  although, 
as  to  regular  admissions  by  the  parties,  there  is  no  objection  to  his 
testimony.  (0)  A  person  who  acts  as  an  interpreter,  (;?)  or  agent,  (q) 
between  the  attorney  and  his  client,  or  the  attorney's  clerk,  (r) 
cannot  be  called  on  to  reveal  a  confidential  communication ;  for 
they  stand  precisely  in  the  same  situation  as  the  attorney  himself, 
and  are  considered  as  his  organs.  So  a  hamster's  clerk  cannot  be 
called  to  prove  his  master's  retainer.  (s) 

It  hars  been  held  that  a  person  who  is  consulted  confidentially 
on  the  supposition  of  his  being  an  attorney,  when  in  fact  he  is  not 
one,  is  compellable  to  answer,  (t)  And  propositions  which  the 
attorney  of  one  party  has  been  professionally  entrusted  to  make  to 
another  party  may  be  proved  by  another  witness  who  was  present 
when  they  were  delivered,  (u)  And  an  attorney  may  be  called 
upon  by  a  plaintiff  to  state  a  conversation  in  which  the  defendant 
proposed  a  compromise  to  the  plaintiff,  although  the  witness  attended 


oath  to  a  prisoner  that  he  would  not  re- 
veal what  the  prisoner  should  tell  him, 
Patteson,  J.,  said,  '  These  oaths  are  very 
wrong  and  wicked,  but  still  they  are  not 
binding,  and  every  person,  except  coun- 
sel and  attorneys,  is  compellable  to  reveal 
what  they  may  have  heard  ;  and  counsel 
and  attorneys  are  only  excepted  because 
it  is  absolutely  necessary,  for  the  sake  of 
their  clients,  that  communications  to  them 
should  be  protected  ; '  and  admittedl  the 
confession.  Rex  v.  Shaw,  6  C.  &  P.  372. 

(j)  Lloyd  v.  Freshfield,  2  C.  &  P.  329. 

(/;)  Vaillant  v.  Dodemead,  2  Atk.  524. 
Lord  Falmouth  v.  Moss,  1 1  Price,  455. 

(Z)  Lee  u.Birrell,  3  Campb.  337. 

(m)  Habershon  v.  Troby,  3  Esp.  38,  by 
Lord  Kenyon. 

(n)  Martin  v.  Thornton,  4  Esp  181,  by 
Lord  Alvanley. 

(o)  Slack  v.  Buchannan,  Peake  N.  P.  C. 
6.  Westlake  v.  Collard,  Bull.  N.P.  236. 
Martin  v.  Thornton, 4  Esp.  181.  It  is  said 
in  Bull.  N.  P.  284,  that  a  trustee  shall 
not  be  a  witness  to  betray  the  trust ;  and 


a  case  is  cited,  Holt  v.  Tyrrel,  where  the 
defendant  pleaded  to  debt  on  bond  the 
statute  of  buying  and  selling  offices,  and 
upon  the  trial  a  witness  was  called  to 
give  an  account  upon  what  occasion  the 
bond  was  given,  and  Lord  C.  J.  Holt 
refused  to  admit  him,  because  he  was 
privately  entrusted  by  both  parties  to 
make  the  bargain,  and  to  keep  it  secret. 
But  this  is  contrary  to  the  later  autho- 
rities, and  may  be  considered  to  have 
been  overruled  by  the  Duchess  of  King- 
ston's case,  and  Wilson  v.  Rastall,  ubi 
supra. 

(p)  Du  Barre  v.  Livette,  Pcakc  N.  P.O. 
78.  S.  C.  4  T.  R.  756. 

(•7)  Parkins  v.  Hawkshaw,  2  Stark. 
239. 

(r)  Taylor  v.  Forster,  2  C.  &  P.  195. 
See  Webb  v.  Smith,  1  C.  &  P.  337. 

(*)  Foote  v.  Hayne,  R.  &  M.  N.  P.  C. 
165. 

(0  Fountain  y.  Young,  6  Esp.  113. 

(u)  Gainsfordy.  Grammar,  2  Campb. 
10. 


CHAP.  v.  §  i.]      Of  Privileged  Communications,  fyc,. 

on  that  occasion  as  attorney  for  the  defendant,  (v)  So  where  the 
plaintiff  and  defendant  went  together  to  the  plaintiff's  attorney's 
office,  and  had  a  conversation  in  the  presence  of  the  attorney's  clerk, 
it  was  held  that  this  conversation  was  not  a  privileged  communica- 
tion, but  might  be  proved  by  the  clerk,  and  that  a  letter  written  by 
the  clerk  in  consequence  of  instructions  given  by  the  defendant  in 
the  course  of  that  interview  was  admissible,  as  that  was  an  act 
done,  (to)  So  where  an  act  is  done  in  pursuance  of  a  bargain  be- 
tween two  parties  and  in  the  presence  of  the  attorneys  of  each  of 
them,  the  communication  made  by  one  party  to  his  attorney  re- 
lating to  that  act  in  the  presence  of  the  other  party  and  his  attorney 
is  not  privileged.  The  defendant,  in  the  presence  of  his  attorney, 
and  one  Clark  and  his  attorney,  Vallance,  signed  a  note,  and  it  was 
held  that  Vallance  might  prove  that  the  note  was  given  by  the  de- 
fendant to  Clark  in  consideration  of  his  withdrawing  all  opposition 
to  the  defendant's  passing  his  last  examination  as  a  bankrupt.  (#) 
So  a  mere  bargain  with  the  other  side  in  the  presence  of  the  op- 
posite attorney  is  not  a  confidential  communication.  (?/)  And 
communications  made  to  a  person,  by  profession  an  attorney,  but 
not  employed  as  an  attorney  in  the  particular  business  which  is  the 
subject  of  inquiry,  are  not  privileged,  though  they  may  have  been 
made  confidentially,  (z) 

Where  twc  parties  employ  the  same  attorney,  a  communication 
by  one  to  him  in  his  common  capacity  is  not  privileged,  but  may  be 
used  by  the  other,  (a)  And  where  a  party  employs  an  attorney 
who  is  also  employed  by  the  other  side,  the  privilege  is  confined  to 
such  communications  as  are  clearly  made  to  him  in  the  character  of 
his  own  attorney. 


and  educated  in  the  way  of  practice, 
otherwise  of  a  gentleman,  parson,  &e., 
Anonymous  Skinn.  404.  And  in  Tur- 
quand  v.  Knight,  2  M.  &  W.  98,  it  ap- 
peared that  Knight  had  applied  to  an 
attorney  to  procure  him  a  loan  of  money, 
and  it  was  contended  that  where  an  at- 
torney was  employed  to  raise  money, 
that  was  not  such  an  employment  as 
brought  him  within  the  rule ;  and  that 
here  he  was  acting  as  a  scrivener  only. 
Lord  Abinger,  C.  B. ,  said,  '  As  to  the 
point  of  this  document  being  brought  to 
him  in  the  character  of  a  scrivener,  Lord 
Nottingham  laid  it  down  that  he  would 
not  compel  a  scrivener  to  disclose  the 
communications  made  to  him.'  Harvey 
v.  Clayton,  2  Swanst,  221  n. 

(a)  Baugh  v.  Cradocke,  1  M.  &  Rob. 
182,  Patteson,  J.  Cleve  v.  Powel,  1  M.  & 
Rob.  228,  Lord  Denman,  C.  J.,  saying, 
'  either  party  has  a  right  to  the  dis- 
closure.' 

(6)  Perry  v.  Smith,  9  M.  &  W.  681, 
per  Parke,  B.;  in  which  case  it  was  held 
that  the  same  attorney  having  been  em- 
ployed upon  the  sale  of  an  estate  by  the 
vendor  and  purchaser,  a  communication 
from  the  purchaser  to  the  attorney,  ask- 
ing him  for  time  to  pay  the  purchase 
money,  was  not  privileged.  See  Griffith 
v.  Davies,  per  Parke,  J.,  supra,  note  (y). 
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(v)  Griffith  v.  Davics,  5  B.  &  Ad.  502. 
And  per  Parke,  J.,  '  This  is  not  a  confi- 
dential disclosure,  but  an  open  commu- 
nication from  one  adversary  to  another, 
witnessed  by  the  attorney  of  one  party. 
In  Gainsford  v.  Grammar,  the  Lord  Chief 
Justice  might  properly  reject  the  attor- 
ney's evidence  of  what  his  client  said  to 
him,  but  not  his  statement  of  what  he 
himself  afterwards  said  to  the  opposite 
party.' 

(10)  Shore  v.  Bedford,  5  M.  &  G.  271. 

(*)  Weeks  v.  Argent,  16  M.  &  W. 
817. 

(y)  Per  Parkc,  B.,  ibid. 

(*)  Wilson  v.  Rastall,  4  T.  R.  753, 760, 
and  see  post ,  p.  5 1 6.  In  a  trial  at  Nisi  Prius 
at  Westminster,  an  attorney  who  had 
drawn  an  agreement  between  a  sheriff 
and  his  under-sheriff,  being  produced 
to  prove  a  corrupt  agreement  between 
them,  was  not  compelled  to  discover  the 
matter,  and  per  Holt,  C.  J.,  it  seems  to 
be  the  same  law  of  a  scrivener ;  and  he 
cited  a  case  where  upon  a  covenant  to 
convey  as  counsel  shall  advise,  et  consilium 
non  dedit  aduisamentum  being  pleaded, 
conveyances  made  by  the  advice  of  a 
scrivener  being  tendered  and  refused,  was 
allowed  to  be  good  evidence  upon  this 
issue ;  for  he  is  a  counsel  to  a  man  with 
whom  he  will  advise,  if  he  be  instructed 
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It  now  remains  to  be  considered  what  sort  of  communications 
made  to  an  attorney,  solicitor,  or  counsel  by  his  client  are  entitled 
to  protection.  A  very  eminent  writer  on  the  Law  of  Evidence  (c) 
has  laid  it  down,  that  the  privilege  of  the  client  is  not  confined  to 
cases  only  where  he  has  employed  the  attorney  in  a  suit  or  cause, 
but  extends  to  all  such  communications  as  are  made  by  him  to  the 
attorney  in  his  professional  character  and  with  reference  to  profes- 
sional business.  And  this  opinion  has  been  confirmed  by  a  case  (d) 
where  it  was  held  that  an  attorney,  to  whom  an  application  had 
been  made  to  draw  an  assignment  of  goods,  which  he  declined  to  do, 
could  not  be  allowed  to  disclose  that  circumstance,  a  question  having 
arisen  whether  an  assignment,  subsequently  drawn  by  another 
attorney,  was  fraudulent.  And  in  that  case  Richardson,  J.,  said, 
that  if  an  attorney  were  to  be  consulted  on  the  title  to  an  estate,  he 
would  not  be  at  liberty  to  disclose  any  information  thus  communi- 
cated to  him  to  the  prejudice  of  his  client.  And  Sir  J.  Leach, 
V.  C.  in  Walker  v.  Wildman,  (e)  considered  the  protection  to  ex- 
tend to  every  communication  made  by  the  client  to  his  counsel  or 
attorney  or  solicitor  for  professional  purposes.  (/)  And  although 
Lord  Tenterden,  C.J.,on  several  occasions,  both  before  and  since 
the  case  of  Cromack  v.  Heatlicote,  expressed  at  Nisi  Prius  a  con- 
trary opinion,  (<?)  yet  it  is  now  clearly  settled  that  the  privilege  of 
professional  confidence  is  not-  limited  to  cases  in  which  a  suit  is  in 
contemplation,  (li)  but  that  the  client's  privilege  extends  much  be- 
yond communications  in  respect  of  a  suit,  (z)  Thus  where  it  was 
proposed  to  ask  an  attorney  whether  a  person  had  not  applied  to 
him  to  draw  a  conveyance,  Parke,  J.,  refused  to  allow  the  question 
to  be  asked,  saying,  ( I  am  of  opinion  that  the  privilege  applies  to 
all  cases  where  the  client  applies  to  the  attorney  in  his  professional 
capacity,  and  an  application  to  draw  a  deed  is,  I  think,  of  that  de- 
scription.' (j) 

The  rule  was  thus  laid  down  by  Lord  Brougham,  C.  J.,  in  Green- 
ough  v.  Gaskell.  (A)  ( If  touching  matters  which  come  within  the 
ordinary  scope  of  professional  employment  they  receive  a  commu- 
nication in  their  professional  capacity,  either  from  a  client  or  on 
his  account,  and  for  his  benefit  in  the  transaction  of  his  business, 
or  which  amounts  to  the  same  thing,  if  they  commit  to  paper,  in 


(c)  Phill.  Ev.  7th  ed.  143. 

(d)  Cromack  v.  Heathcote,  2  B.  &  B.  4. 
(f)  6  Madd.  47. 

(/")  And  from  the  cases  of  Brard  v. 
Ackerman,  5  Esp.  120,  and  Robson  r. 
Kemp,  5  Esp.  52,  it  appears  that  Lord 
Ellenborough,  C.  J.,  was  of  the  same 
opinion. 

(0)  Wadsworth  v.  Hamshaw,  2  Brod. 
&  Bing.  5,    note  (a).      Manning's  Dig. 
374.     Williams    v.    Mundie,  R.   &    M> 
N.  P.  C.  34. 

(A)  Phill.  Ev.  1G8. 

(1)  The  opinion  of   Lord    Chancellor 
Brougham,  Tindal,  C.  J.,  Lord  Lyndhurst, 
C.B.,  and  Parke,  B.,  in    Greenough   v. 
Gaskell,  Mylne  &  K.  98,  as  stated  4  B.  & 
Ad.  87G,  per  Parke,  B. 

0')  Doe  d.  Shellard  ?;.  Harris,  5  C.  & 
P.  592.  The  learned  Baron  also  held  in 
the  same  case  that  the  attorney  could  not 


be  asked  whether  the  party  had  asked  his 
advice  for  a  lawful  or  for  an  unlawful 
purpose,  saying,  'there  is  a  great  deal 
of  difficulty  in  the  witness's  disclosing 
whether  the  conference  between  him  and 
his  client  was  for  a  lawful  or  unlawful 
purpose,  without  one  being  told  what  it 
was.  It  might  be  that  the  party  asked 
if  a  particular  thing  could  legally  be 
done/  The  learned  Baron  also  said,  that 
Williams  v.  Mundie  was  overruled  by 
Greenough  v.  Gaskell.  In  Bowman  v. 
Norton,  5  C.  &  P.  177,  Tindal,  C.  J., 
held  that  a  conversation  between  a  client, 
who  afterwards  became  bankrupt,  and  his 
attorney's  clerk,  on  the  subject  of  his. 
affairs,  was  a  privileged  communication, 
and  could  not  be  given  in  evidence  in  an 
action  by  his  assignees  for  the  purpose  of 
showing  his  motives. 
(k)  Supra. 


CHAP.  v.  §  i.]     Of  Privileged  Communications, 

the  course  of  their  employment  on  his  behalf,  matters  which  they 
knew  only  through  their  professional  relation  to  their  client,  they 
are  not  only  justified  in  withholding  such  matters,  but  bound  to  with- 
hold them,  and  will  not  be  compelled  to  disclose  the  information  or 
produce  the  papers  in  any  court  of  law  or  equity,  either  as  party 
or  as  witness.' 

In  another  case,  (/)  Alderson,  B.,  said,  f  The  rule  seems  to  be 
correlative  with  that  which  governs  the  summary  jurisdiction  of  the 
courts  over  attorneys.  In  Exparte  Aitken,(m)  that  rule  is  laid  down 
thus :  "  Where  an  attorney  is  employed  in  a  matter  wholly  uncon- 
nected with  his  professional  character,  the  court  will  not  interfere 
in  a  summary  way  to  compel  him  to  execute  faithfully  the  trust 
reposed  in  him  ;  but  where  the  employment  is  so  connected  with 
his  professional  character,  as  to  afford  a  presumption  that  his  cha- 
racter formed  the  ground  of  his  employment  by  the  client,  there 
the  court  will  exercise  this  jurisdiction."  So  where  the  commu- 
nication made  relates  to  a  circumstance  so  connected  with  the  em- 
ployment as  an  attorney,  that  the  character  formed  the  ground  of 
the  communication,  it  is  privileged  from  disclosure.'  Thus  com- 
munications made  in  relation  to  the  sale  and  purchase  of  estates 
are  protected ;  an  attorney,  therefore,  who  has  been  employed  in 
the  purchase  and  sale  of  estates,  cannot  be  asked  as  to  a  commu- 
nication made  to  him  by  the  party  who  employed  him.  (n)  So  an 
attorney  who,  being  resorted  to  by  a  borrower  to  raise  money  for 
him,  peruses  on  the  part  of  the  proposed  lender  the  abstracts  of 
the  borrower,  is  not  allowed  to  give  evidence  concerning  them.  (0) 
But  where  a  treaty  had  been  entered  into  by  B.  with  E.  for  the 
exchange  of  lands,  and  an  abstract  was  handed  by  the  attorney 
of  E.  to  the  attorney  of  B.,  and  he  compared  it  with  the  title  deeds, 
and  the  attorney  of  B.  on  being  called  upon  to  produce  the  abstract 
stated  that  his  client  claimed  to  be  entitled  to  the  property  under 
the  contract  of  exchange,  and  that  he  held  the  abstract  as  part  of 
the  evidence  of  the  contract,  and  had  not  applied  to  his  client  for 
leave  to  produce  the  abstract,  but  was  ready  to  do  so  if  the  judge 
thought  he  ought,  and  the  judge  answered  that  there  appeared  no 
sufficient  reason  why  he  should  not,  it  was  held  that  the  abstract 
was  properly  produced,  (p) 

An  attorney  is  not  bound  to  produce,  or  to  answer  any  questions 
concerning  the  nature  or  contents  of,  a  deed  or  other  instrument 
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(0  Turquand  v.  Knight,  2  M.  &  W. 
98. 

(»j)  4  B.  &  Aid.  47.  See  also  Ex  parte 
Yeatman,  4  Dowl.  P.  R.  304. 

(n)  Mynn  v.  Joliffe,  1  M.  &  Rob.  326, 
Littledale,  J. 

(o)  Doe  d.  Peter  v.  Watkins,  3  Bingh. 
N.  C.  42 1 ,  and  per  Tindal,  C.  J.,  '  It  would 
be  of  dangerous  consequence  if,  where 
the  same  professional  man  is  resorted  to 
by  lender  and  borrower,  he  is  permitted 
to  disclose  the  communications  made  to 
him  on  either  side.'  And  see  Taylor  v. 
Blacklow,  3  Bing.  N.  C.  235. 

(p)  Doe  d.  Lord  Egremonty.  Langdon, 
12  Q.  B.  711.  This  case  must  not  be 
taken  to  decide  that  the  court  held  that 
the  production  of  the  abstract  might  have 
been  compelled,  as  Lord  Denman,  C.  J., 


observed,  '  It  cannot  be  said  that  the  wit- 
ness was  in  fact  compelled  to  produce  the 
document  ;  he  did  not  insist  on  the  ob- 
jection ;'  and  the  ground  of  the  decision 
was  thus  stated :  '  The  abstract  was  pro- 
duced by  the  solicitor  for  a  gentleman 
who  had  proposed  to  exchange  some  pro- 
perty with  Lord  E.,  but  which  exchange 
had  not  been  carried  into  effect,  and  who 
had,  therefore,  no  title  which  could  be 
affected  by  the  production  of  it.  Nor  had 
the  solicitor  any  instructions  from  any 
one  not  to  produce  it.  He  did  not  volun- 
teer the  production,  but  said  he  was  ready 
to  do  so,  if  the  judge  thought  that  he  ought 
to  produce  it.  The  judge  thoughttherc  was 
no  sufficient  reason  why  he  should  not ; 
and  we  are  of  the  same  opinion.' 


[906] 
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tents of  any 
document ; 


Of  Evidence. 


[BOOK  vi. 


except  for 
the  purpose 
of  identifica- 
tion. 


The  privilege 
extends  to  all 
knowledge, 
however  ob- 
tained. 


intrusted  to  him  professionally  by  his  client ;  and  the  judge  has  no 
right  to  look  at  the  instrument  to  see  if  the  objection  to  produce 
it  or  to  disclose  its  contents  be  well  founded  or  not ;  for  the  mere 
statement  of  the  attorney  that  he  received  the  document  from  his 
client  professionally  is  enough  to  protect  it.  (</)  But  where  an 
attorney  refused  to  produce  a  deed  on  the  ground  that  it  was  one 
of  his  clients'  title  deeds,  and  his  clients  had  instructed  him  not  to 
produce  it,  the  privilege  was  allowed ;  but  the  judge  directed  him 
to  produce  the  deed  and  permit  a  witness  to  read  the  indorsement 
on  it,  but  not  the  deed  itself,  for  the  purpose  of  identification ;  it  was 
held  that  the  judge  did  right,  for  the  privilege  is  only  not  to  pro- 
duce the  instrument  for  the  purpose  of  disclosing  its  contents,  (r) 
A  communication  made  to  a  solicitor,  if  confidential,  is  privileged 
in  whatever  form  made  ;  if  it  would  be  privileged  when  communi- 
cated in  words  spoken  or  written,  it  will  be  privileged  equally 
when  conveyed  by  means  of  sight  instead  of  words.  (s)  For  the 
privilege  extends  to  all  knowledge  that  the  attorney  obtains,  which 
he  would  not  have  obtained  but  for  his  being  consulted  profes- 
sionally by  his  client.  (£)  Where,  therefore,  the  attorney  of  a  de- 
fendant, at  the  suggestion  of  his  counsel  in  consultation,  obtained 
a  deed  from  the  defendant,  and  in  the  presence  of  his  counsel,  and 
for  their  information  ascertained  its  contents,  it  was  held  that  he 
was  not  bound  to  state  its  contents,  (u)  So  letters  between  a  de- 
fendant and  her  country  or  town  solicitors,  and  letters  between  her 
country  and  town  solicitors,  are  privileged,  (y)  So  is  a  letter  by 
a  defendant  to  his  attorney,  directing  him  to  take  counsel's  opinion 
on  a  question  in  dispute,  (w) 

An  attorney  will  not  be  allowed  to  produce  a  deed  which  has 
been  deposited  with  him  confidentially  in  his  professional  character; 
and  if  the  deed  has  been  obtained  out  of  his  hands,  for  the  pur- 
pose of  being  produced  in  evidence  by  another  witness,  it  cannot 
be  received.  Thus  a  copy  of  a  deed  which  had  been  obtained 
from  one  who  had  formerly  been  entrusted  with  the  original  in  his 
professional  character  as  an  attorney,  is  not  good  secondary  evi- 
Doe  y.  Seaton.  dence  against  his  client.  (#)  But  this  case  has  been  doubted.  (?/) 


Attorney  not 
allowed  to 
produce  docu- 
ments, &c., 
deposited  with 
him  by  his 
client. 


(?)  Volant  v.  Soyer,  13  C.  B.  231. 
-.,(r)  Phelps  v.  Prcw,  3  E.  &  B.  430. 
Coleridge,  J.,  said  that  the  process  of 
identification  might  at  times  involve  a 
disclosure  of  the  contents  of  the  instru- 
ment ;  and  when  it  did  it  was  objection- 
able. But  in  this  case  it  did  not  involve 
any  disclosure  of  the  contents,  and  was 
like  the  case  of  disclosing  a  blot  of  red 
ink  on  the  back  of  a  deed. 

(s)  1  Phill.  Ev.  169,  citing  Robson  v. 
Kemp,  5  Esp.  K.  54,  where  it  was  held 
that  an  attorney  could  not  give  evidence 
as  to  the  fact  of  the  destruction  of  an 
instrument  which  he  had  been  admitted 
in  confidence  to  see  destroyed.  In  Wheat- 
ley  v.  Williams,  1  M.  &  W.  533,  it  was 
held  that  an  attorney  is  not  compellable 
to  state,  when  examined  as  a  witness, 
whether  a  document  shown  to  him  by  his 
client  in  the  course  of  a  professional  in- 
terview was  then  in  the  same  state  as 
when  produced  on  the  trial,  e.g.,  whether 
it  was  then  stamped  or  not ;  and  per 


Lord  Abinger,  C.B.,  'Suppose  an  attor- 
ney, when  searching  for  a  deed  belonging 
to  his  client,  found  another  deed  which 
might  operate  to  the  client's  prejudice, 
can  it  be  said  that  he  would  be  bound  to 
produce  it  ?  If,  therefore,  a  document 
be  exhibited  to  the  attorney  in  pursuance 
of  a  confidential  consultation  with  his 
client,  all  that  appears  on  the  face  of 
such  document  is  a  part  of  the  confiden- 
tial communication.' 

(£)  Per  Alderson,  B.,  in  Wheatley  v. 
Williams,  supra. 

(M)  Davies  v.  Waters,  9  M.  &  W.  608. 

(y)  Reid  v.  Langlois,  1  Mac.  &  Gord. 
627.  Goodall  v.  Little,  1  Sim.  N.  S.  155. 
And  see  Penruddock  y.  Hammond,  11 
Beav.  59.  Blenkinsop  v.  Blenkinsop,  10 
Beav.  277,  as  to  cases  for  counsel,  &c. 

(w)  Vent  v.  Pacey,  4Russ.  193. 

(JT)  Fisher  v.  Hemiug,  MS.  1  Phill. 
Ev.  170,  Bayley,  J.  See  also  Copeland 
v.  Watts,  I  Stark.  N.  P.  C.  93. 

(y)   '  I  have  always  doubted  the  cor- 


CHAP.  v.  §  i.]      Of  Privileged  Communications,  §c. 

Where  a  vendor  had  a  draft  of  conveyance  made  by  his  own  at- 
torney, from  which  the  deeds  were  afterwards  prepared,  and  the 
attorney  was  paid  for  this  business  by  the  vendor  and  purchaser 
in  moieties  by  agreement,  but  the  latter  employed  an  attorney 
on  his  own  part  to  look  over  the  draft,  which  remained  afterwards 
with  the  vendor's  attorney  j  the  Court  of  King's  Bench  held  that 
such  draft  was  confidentially  deposited  with  the  latter  by  the  pur- 
chaser as  well  as  the  vendor,  and  could  not  be  produced  on  a  trial 
against  the  interest  of  the  purchaser's  devisees,  though  with  the 
consent  of  the  vendor  and  his  attorney,  (z)  And  even  if  an  at- 
torney has  on  one  occasion  produced  a  deed  entrusted  to  him  by  a 
client  under  the  erroneous  compulsion  of  one  tribunal,  he  will  not 
be  bound  to  produce  it  before  another  tribunal.  An  attorney  who 
had  received  a  deed  from  his  client  had  been  compelled  to  produce 
it  by  commissioners  of  bankrupt,  and  had  afterwards  received  it 
back  from  them  under  an  undertaking  to  produce  it  again  if  re- 
quired ;  but  Tindal,  C.  J.,  held  that  the  production  of  the  deed 
had  originally  been  improperly  obtained  from  the  witness  by  the 
commissioners,  and  that  he  might  refuse  to  produce  it  in  an  action 
brought  by  the  assignees  of  the  bankrupt,  under  whose  commission 
he  had  been  compelled  to  produce  it.  (a)  So  where  an  attorney, 
attending  under  a  subpoena  duces  tecum,  stated  that  he  had  a  deed  in 
his  custody  as  attorney,  but  that  his  clients  had  instructed  him  not 
to  produce  the  deed,  which  was  one  of  their  title  deeds,  and  he, 
therefore,  refused  to  produce  it,  it  was  held  that  he  was  not  bound 
to  produce  it.  (b)  So  where  upon  an  indictment  for  perjury  al- 
leged to  have  been  committed  on  a  trial  in  the  County  Court  with 
reference  to  the  writing  on  a  paper  then  produced,  an  attorney 
was  called  under  a  subpoena  duces  tecum  to  produce  such  paper ; 
he  had  been  attorney  for  the  prisoner  in  the  County  Court,  and 
had  received  this  paper  from  the  prisoner  for  the  purpose  of  con- 
ducting the  case  in  the  County  Court  as  his  attorney,  and  he 
claimed  a  lien  on  the  paper  for  his  costs;  Coltman,  J.,  held  that 
the  attorney's  possession  was  the  possession  of  the  prisoner,  and 
that  he  ought  not  to  produce  it.  (c) 

So  on  a  prosecution  for  the  forgery  of  a  promissory  note,  an 
attorney  who  had  acquired  possession  of  the  note  in  his  professional 
character  from  the  prisoner  was  not  compelled  or  allowed  to  pro- 
duce it,  although  subpoenaed  so  to  do,  and  although  he  was  not 
employed  professionally  for  the  prisoner  at  the  trial,  but  was 
originally  consulted  about  the  note,  for  the  purpose  of  suing  the 
party  upon  it  whose  name  was  charged  to  be  forged,  (d)  But 
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rectness  of  that  ruling.  Where  an  at- 
torney intrusted  confidentially  with  a 
document,  communicates  the  contents  of 
it,  or  suffers  another  to  take  a  copy, 
surely  the  secondary  evidence  so  ob- 
tained may  be  produced.  Suppose  the 
instrument  were  even  stolen,  and  a  cor- 
rect copy  taken,  would  it  not  be  reason- 
able to  admit  it  ?'  per  Parke,  B.,  in  Lloyd 
v.  Mostyn,  10M.  &  W.  478,  where  it  was 
held  that  a  copy  examined  with  a  bond, 
produced  for  the  purpose  of  admission 
under  a  judge's  order,  was  admissible, 
although  the  attorney  who  held  the  bond 
was  noc  bound  to  produce  it  on  the  trial. 


(2)  Doc  d.  Strode  v.  Seaton,  2  A.  &  E. 
171. 

(a)  Nixon  v.  May  oh,  1  M.  &  Rob.  76. 

(b)  Phelps  ».  Prew,  3  E.  &  B.  431. 

(c)  Keg.  y.  Hankins,  2  C.  &  K.  823. 

(d)  Rex   v.  Smith,   <or.    Holroyd,  J., 
MS.     1   Phill.  Ev.    171.     In  Weeks   v. 
Argent,    16    M.    &  W.  817,   Parke,  B., 
said,   *  All   that   Rex    v.  Smith  decides 
is  that  the  possession  of  the  attorney  for 
the  prisoner  was   the  possession  of  the 
prisoner,  so  that  if  the  prisoner  did  not 
suffer  him  to  produce  it,  secondary  evi- 
dence of  it  would  have  been  admissible 
for  the  purposes  of  criminal  justice.' 


[907] 
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[90S] 


If  a  person 
applies  to  an 
attorney  to 
advance  him 
money  on 
mortgage,  and 
deposits  a 
forged  docu- 
ment with 
him  as  part  of 
the  title  to 
the  property, 
this  is  not  a 
privileged 
communica- 
tion. 


this  case  has  since  been  doubted.  On  an  indictment  for  forging  a 
will,  a  solicitor  stated  that  he  was  applied  to  by  the  prisoner  to  act 
as  his  solicitor  in  raising  some  money  ;  and  that  he  was  the  solici- 
tor of  the  prisoner  in  raising  the  money  as  well  as  of  Williams  in 
the  advance  of  it ;  that  the  prisoner  made  an  application  to  him  ; 
it  was  objected  that  this  was  a  privileged  communication,  as  the 
party  was  the  solicitor  for  the  prisoner;  and  the  preceding  case  was 
relied  upon.  Patteson,  J.,  6  I  think  that  the  case  cited  is  not 
law,  (e)  and  that  the  solicitor  may  be  examined  to  show  what  was 
the  transaction  between  the  parties,  and  what  led  to  that  trans- 
action ;  but  I  will  reserve  the  point  for  the  consideration  of  the 
judges,  if  I  should  hereafter  think  it  necessary  to  do  so.'  The  wit- 
ness then  stated  that  the  prisoner  proposed  to  mortgage  some  land, 
which  had  been  left  him  by  his  aunt,  and  that  the  prisoner  told  him 
the  title  deeds  had  been  burnt,  but  that  he  gave  him  a  paper  which 
he  said  was  his  aunt's  will.  It  was  again  objected  that,  as  the  will 
had  been  delivered  to  the  witness  by  the  prisoner  while  he  was 
attorney  for  the  prisoner,  he  ought  not  to  produce  it ;  Patteson,  J., 
( I  think  he  is  bound  to  do  it.'  The  will  was  produced  and  read, 
and  it  was  the  will  alleged  to  be  forged.  ( f) 

Upon  an  indictment  for  forging  a  will,  it  appeared  that  the  wife 
of  the  prisoner,  by  his  direction,  took  a  will  purporting  to  be  the 
will  of  WiW,  (not  the  will  in  question,  but  another  forged  will)  to 
Mr.  Cadle,  a  solicitor,  and  asked  if  he  could  advance  her  husband 
some  money  upon  mortgage  of  property  under  the  will  of  her 
father,  W.W,  She  left  the  will  with  Mr.  C.,  who  afterwards 
returned  it  to  her  husband,  and  communicated  to  him  what  had 
passed  with  his  wife.  Mr.  C.,  while  the  will  was  in  his  possession, 
had  made  an  exact  copy  of  the  will,  and  the  prisoner  had  had  no- 
tice to  produce  it,  and,  not  producing  it,  the  copy  was  tendered 
in  evidence.  Mr.  C.  said,  that  at  the  time  the  will  was  produced 
to  him  he  was  not  acting  as  attorney  of  the  prisoner,  and  did  not 
charge  for  the  interview,  but  if  he  had  been  acting  as  his  attorney 
he  should  have  made  a  charge;  if  he  had  found  the  security 
sufficient,  he  should  have  advanced  the  money  ;  he  was  in  no  other 
way  acting  as  the  prisoner's  solicitor.  It  was  objected  that  the 
interview  with  the  prisoner's  wife  was  confidential,  and  that  the 
conversation,  which  then  took  place,  and  the  copy  of  the  will,  were 
not  admissible ;  but  the  evidence  was  admitted.  And,  upon  a 
case  reserved,  the  judges  held  that  the  communication  was  not 
privileged.  (g) 


(e)  In  Reg.  v.  Tylney  and  Tuffs,  1 
Den.  C.C.  319,  Patteson,  J.,  said  that 
this  observation  was  too  strong,  and  that 
Rex  v.  Smith  and  Reg.  v.  Avery  were 
distinguishable. 

(/)  Reg.  v.  Avery,  8  C.  &  P.  596. 
The  indictment  charged  the  intent  to  be 
to  defraud  Williams  and  the  attorney  in 
different  counts.  The  prisoner  was  con- 
victed, but  no  sentence  passed  on  the 
indictment  for  forgery,  the  prisoner  being 
sentenced  on  an  indictment  charging  the 
transaction  as  a  false  pretence.  Mr.  Phil- 
lipps,  vol.1,  p.  171,  observes,  that 'the 
distinction  between  this  case  and  Rex  v. 
Smith  is  obvious.  In  Reg.  v.  Avery,  the 
prisoner  deposited  the  instrument  in  the 


hands  of  his  solicitor,  not  with  reference 
to  a  suit,  nor  with  reference  to  any  trans- 
action resting  solely  between  themselves, 
but  for  the  purpose  of  a  money  transaction 
between  himself  and  a  third  person,  and 
to  be  disclosed  and  communicated  to  that 
person.  In  the  case  of  Rex  v.  Smith,  on 
the  contrary,  the  instrument  was  deposited 
with  the  solicitor  for  the  purpose  of  a  suit 
in  which  he  consulted  him  professionally 
as  a  matter  in  confidence  between  him 
and  his  solicitor,  and  solely  for  his  own 
interest.  The  two  cases,  therefore,  are 
not  inconsistent,  and  the  one  does  not 
overrule  the  other.' 

(g)  Reg.  v.  Farley,  1  Den.  C.  C.  197. 
2  C.  &  K.  313.    Pollock,  C.  B.,  in  the 


CHAP.  v.  §  i.]     Of  Privileged  Communications,  fyc. 

The  prisoners  were  convicted  of  uttering  a  forged  will.  One  of 
them  having  possessed  himself  of  some  title  deeds  from  the  house 
of  the  deceased,  placed  the*forged  will  in  the  midst  of  them,  and 
sent  them  to  his  attorney  for  the  ostensible  purpose  of  asking  his 
advice  upon  the  title  deeds;  but  as  Pollock,  C.  B.,  clearly  thought, 
in  order  that  the  attorney  might  find  the  will  among  them,  and  act 
upon  it,  which  he  did  by  producing  it  on  various  occasions  in  the 
presence  of  such  prisoner.  It  was  afterwards  produced  before 
the  magistrates  at  the  preliminary  investigation,  and  returned  to 
the  attorney.  He  was  called  upon  the  trial,  and  required  to  pro- 
duce the  will,  which  he  did  without  objection,  and  handed  it  to  the 
officer  of  the  court.  It  was  objected  that  it  was  a  privileged 
communication,  and  ought  not  to  be  read;  but  Pollock,  C.  B., 
overruled  the  objection,  and,  upon  a  case  reserved,  the  judges 
thought  that  the  will  was  not  put  into  the  attorney's  hands  in 
professional  confidence,  and  that  the  rule  as  to  privileged  commu- 
nications between  attorney  and  client  did  not  apply.  (A) 

So  where  on  an  indictment  for  forging  the  will  of  W.  Tuffs,  an 
attorney,  who  had  possession  of  the  will,  stated  that  the  prisoner 
had  consulted  him,  on  a  previous  occasion,  about  some  profes- 
sional matters,  on  which  he  had  advised  her,  though  he  had  never 
made  any  charge  for  that  advice,  and  that  she  afterwards  brought 
a  paper  (the  forged  will)  with  her,  and  he  judged  from  what  she 
said  that  she  came  to  consult  him  as  to  that  document ;  that  it  was 
for  the  purpose  of  enforcing  that  document :  he  said  further,  '  she 
did  not  come  to  consult  me  as  to  what  her  rights  were,  but  that  I 
might  enforce  her  rights  under  it.'  It  was  objected  on  behalf  of 
the  prisoner  that  the  attorney  could  not  be  allowed  to  produce  the 
document;  but  Coltman,  J.,  considered  the  effect  of  the  attorney's 
evidence  to  be,  that  the  document  was  committed  to  him,  not  to  be 
kept  as  a  confidential  deposit,  but  in  order  that  it  might  be  ex- 
hibited in  court  for  the  purpose  of  enforcing  her  rights,  and 
thought  it,  under  the  circumstances,  advisable  to  receive  the  docu- 
ment in  evidence  with  a  view  of  obtaining  the  opinion  of  the 
judges  on  the  point ;  which  was  reserved,  but  no  opinion  was 
given  upon  it,  as  the  case  went  off  on  another  point.  (?) 

Where  on  an  indictment  for  forgery  it  appeared  that  the  prisoner 
had  charged  one  Brittain  with  forgery,  and  had  employed  an  at- 
torney to  conduct  that  prosecution,  who  had  been  served  with  a 
subpoena  duces  tecum  to  produce  certain  documents  in  this  prosecu- 
tion, and  who,  being  called  as  a  witness,  stated  that  the  documents 
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If  a  forged 
will  be  de- 
livered to  an 
attorney, in 
order  that  he 
may  act  upon 
it,  this  is  not 
privileged. 


course  of  the  argument,  asked,  '  Do  you 
mean  that  a  man  may  always  apply  to  an 
attorney  to  discount  a  forged  bill  with 
impunity?' 

(/i)  Eeg.  v.  Hayward,  2  C.  &  K.  234. 
S.  C.,  as  Reg.  v.  Jones,  1  Den.  C.  C. 
166. 

(i)  Reg.  v.  Tylney  and  Tuffs,  1  Den. 
C.C.  319.  Sec  ante,  vol.  2,  p.  783.  Parke,  B., 
observed,  'the expression  "for  the  purpose 
of  enforcing  the  document"  seems  am- 
biguous. Suppose  it  was  delivered  to  the 
attorney  for  the  express  purpose  of  show- 
ing that  the  tenant  in  possession  might 
give  up  the  possession  to  the  forger  of  the 
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will  ?  Supposing,  on  the  other  hand, 
a  man  gives  his  title  deeds  to  an  attorney 
to  enable  him  to  bring  an  action  of  eject- 
ment, he  ought  not,  perhaps,  to  show  them 
adversely  to  his  client.'  In  the  report  of 
this  case,  3  Cox,  C.  C.  160,  Wilde,  C.  J., 
said, '  If  title  deeds  are  intrusted  to  an 
attorney  as  an  attorney,  can  it  be  doubted 
that  he  is  not  at  liberty  to  produce  them  ? ' 
Lord  Denman,  C.  J.,  '  But  if  a  forged 
and  false  instrument  is  given  to  an  attor- 
ney, ought  he  not  to  take  it  to  a  magis- 
trate ? '  Wilde,  C.  J.,  '  I  apprehend  the 
magistrate  could  not  receive  the  state- 
ment.* 
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As  to  the 
effect  of  the 
24  &  25  Viet 
c.  98,  s.  46. 


Attorney 
employed  for 
an  illegal 
purpose. 


had  come  into  his  possession  as  attorney  for  the  prosecution  in 
Reg.  v.  Brittain,  in  which  case  he  was  retained  by  the  prisoner  as 
attorney  for  the  prosecution.  It  was  urged  for  the  Crown  that  an 
attorney  cannot  refuse  to  produce  documents  deposited  with  him 
by  a  person  charged  with  an  offence  in  respect  of  such  documents, 
otherwise  justice  might  be  defeated.  Were  the  privilege  here 
sought  to  be  established  granted,  conviction  might  be  impossible, 
by  reason  of  the  non-production  of  the  forged  document;  and 
Willes,  J.,  held  that  the  documents  must  be  produced,  (j) 

The  preceding  case  occurred  after  the  passing  of  the  24  & 
25  Yict.  c.  98,  s.  46,  by  which  any  jiistice  may  issue  a  warrant 
to  search  for  any  forged  instrument  whatsoever ;  and,  though  no 
reference  is  reported  to  have  been  made  in  that  case  to  that  clause, 
it  may  possibly  have  influenced  the  decision;  for  as  a  forged 
instrument  may  be  seized  under  that  clause,  it  is  difficult  to  see 
how  an  attorney  can  have  such  a  possession  of  it  as  will  privilege 
him  from  producing  it.  (k) 

A  very  important  question  arises,  where  an  attorney  has  been 
employed  for  an  illegal  purpose,  whether  any  communication  in 
furtherance  of  such  purpose  can  be  considered  as  privileged  ;  and 
the  authorities  appear  to  be  very  strong  that  no  privilege  exists 
in  such  cases.  (I) 


(j)  Reg.  v.  Brown,  9  Cox,  C.  C.  281. 
May  1862.  The  prisoner  was  unde- 
fended, no  case  was  cited,  and  the  re- 
port does  not  state  what  the  documents 
were. 

(£)  See  the  clause  and  the  note  to  it, 
ante,  vol.  2,  p.  846. 

(/)  In  the  great  case  of  Annesley  v. 
The  Earl  of  Angksea,  17  How.  St.  Tr. 
1139,  p.  1226  et  seq.,'\t  appeared  that 
Giffard  had  been  frequently  employed  as 
attorney  for  Lord  Anglesca,  hut  that  for 
some  time  another  firm  had  been  his  at- 
torneys, and  that  on  the  1st  of  May 
Annesley  had  shot  a  man,  on  whom  an 
inquest  was  held  on  the  4th  of  May,  and 
a  verdict  of  murder  found  against  Annes- 
ley, for  which  he  was  afterwards  tried 
and  acquitted  (see  Rex  v.  Annesley,  18 
How.  St.  Tr.  1094),  and  that  on  the  2nd 
of  May  Lord  Anglesea  had  sent  for  Gif- 
fard, and  directed  him  to  collect  evidence, 
and  to  cany  on  the  prosecution,  and  to 
follow  the  directions  of  the  other  attor- 
neys, who  had  advised  him  not  to  appear 
in  the  prosecution  for  fear'of  its  hurting 
him  in  the  cause  which  was  coming  on 
between  him  and  Annesley;  and  that 
Lord  Anglesea,  either  then  or  afterwards, 
but  it  does  not  clearly  appear  when,  told 
Giffard  that  he  did  not  care  if  it  cost  him 
10,000/.  if  he  could  get  Annesley  hanjjed, 
for  then  he  should  be  easy  in  his  title 
and  estates,  and  he  understood  that  it 
was  his  resolution  to  destroy  him  if  he 
could.  It  was  supposed  at  the  time  that 
Annesley  intended  to  sue  for  the  title  and 
estates  of  Lord  Anglesea,  and  this  was 
to  prevent  it.  Giffard  conducted  the  pro- 
secution. The  question  was,  whether 
the  statement  as  to  the  10,OOOZ.  was  pri- 


vileged ;  for  Annesley  it  was  contended 
that  it  was  not.  Sei  jt.  Tisdall  said,  '  If  he 
is  employed  as  an  attorney  in  any  unlaw- 
ful and  wicked  act,  his  duty  to  the  public 
obliges  him  to  disclose  it.  No  private 
obligations  can  dispense  with  that  uni- 
versal one,  which  lies  on  every  mem- 
ber of  society  to  discover  every  design 
which  may  be  formed,  contrary  to  the 
laws  of  society,  to  destroy  the  public  wel- 
fare. For  this  reason,  I  apprehend  that  if 
a  secret,  which  is  contrary  to  the  public 
good,  such  as  a  design  to  commit  trea- 
son, murder,  or  perjury,  comes  to  the 
knowledge  of  an  attorney,  even  in  a  cause 
wherein  he  is  concerned,  the  obligation 
to  the  public  must  dispense  with  the  pri- 
vate obligation  to  the  client:  but  in  this 
case  the  witness  was  not  attorney  to  Lord 
Anglesca  in  any  case  relative  to  his  testi- 
mony.' The  court  held  that  the  state- 
ment was  not  privileged,  and  seem  to 
have  adopted  the  view  urged  by  counsel. 
C.  B.  Bowes  said,  'As  this  was  in  part  a 
wicked  secret,  it  oupht  not  to  have  been 
eoncca'ed  ;  though,  if  cailicr  disclosed,  it 
might  have  been  more  for  the  credit  of 
the  witness.'  Mountcney,  B.,  after  re- 
peating the  statement, said,  'Let  us  con- 
sider the  doctrine. that  such  a  declaration 
made  by  any  person  to  his  attorney  ought 
not  b}r  that  attorney  to  be  proved.  A  man 
(without  any  natural  call  to  it)  promotes 
a  prosecution  against  another  fora  capital 
offence — he  is  determined  at  all  events 
to  get  him  hanged— he  retains  an  attor- 
ney to  carry  on  the  prosecution,  and 
makes  such  a  declaration  to  him  as  I  have 
mentioned  (the  meaning  and  intention  of 
which,  if  the  attorney  has  common  un- 
derstanding about  him,  it  is  impossible 


CHAP.  v.  §  L]     Of  Privileged  Communications,  fyc. 

In  the  case  of  Rex  v.  Dixon  (m)  it  was  held  by  Lord  Mansfield, 
and  the  rest  of  the  court,  that  an  attorney,  who  had  been  served 
with  a  subpoena  duces  tecum  out  of  the  Crown  Office  to  produce 
certain  vouchers  which  his  client,  a  Mr.  Peach,  had  exhibited  and 
relied  upon  before  a  Master  in  Chancery,  and  which  subpoena  had 
been  served  on  the  attorney  in  order  to  found  a  prosecution  for 
forgery  against  his  client,  was  not  bound  to  produce  these  required 
vouchers,  (n)  A  barrister  cannot  be  called  to  prove  what  was 
stated  by  him  on  a  motion  before  the  court,  (o)  And  the  attor- 
ney-general, if  questioned  as  to  the  reasons  for  filing  an  ex  officio 
information,  may  refuse  to  answer. 

he  should  mistake) — he  happens  to  be  too 
honest  a  man  to  engage  in  such  an  af- 
fair— he  declines  the  prosecution — but  he 
must  never  discover  this  declaration  be- 
cause he  was  retained  as  attorney.  The 
prosecutor  applies  in  the  same  manner 
to  a  second,  a  third,  and  so  on,  who  still 
refuse,  but  are  still  to  keep  this  inviolably 
secret ;  at  last  he  finds  an  attorney  wicked 
enough  to  carry  this  iniquitous  scheme 
into  execution,  and  after  all  none  of  these 
persons  are  to  be  admitted  to  prove  this 
in  order  either  to  bring  the  guilty  party  to 
condign  punishment,  or  to  prevent  the 
evil  consequences  of  his  crime  with  re- 
gard to  civil  property.  Is  this  law  ? 
Is  this  reason  ?  I  think  it  is  absolutely 
against  both.'  In  Russell  u.  Jackson,  9 
Hare,  387,  an  attorney  had  been  in- 
structed to  prepare  a  will  by  a  testator  to 
leave  his  property  for  the  purpose  of  es- 
tablishing a  school  for  the  education  of 
children  in  the  doctrines  of  socialism, 
and  the  attorney  intimated  doubts  whe- 
ther the  law  would  permit  such  a  dispo- 
sition, and  the  testator  then  said  that  his 
two  devisees  knew  his  intentions,  and, 
having  confidence  in  them,  he  would 
leave  his  property  to  them,  being  satisfied 
that  they  would  carry  out  his  intentions  ; 
and  the  question  was  whether  these  in- 
structions were  privileged;  and  it  was  held 
that  they  were  not ;  and  V.  C.  Turner 
said,  '  Can  it  then  be  said  that  the  com- 
munication should  be  protected,  because 
it  may  lead  to  the  disclosure  of  an  il- 
legal purpose  ?  I  think  that  it  cannot ; 
and  that  evidence  which  would  otherwise 
be  admissible  cannot  be  rejected  on  such 
a  ground.  On  the  contrary,  I  am  very 
much  disposed  to  think  that  the  existence 
of  the  illegal  purpose  would  prevent  any 
privilege  attaching  to  the  communication. 
Where  a  solicitor  is  party  to  a  fraud,  no 
privilege  attaches  to  the  communications 
with  him  on  the  subject,  because  the  con- 
triving of  a  fraud  is  no  part  of  bis  duty 
as  solicitor  ;  and  I  think  it  can  as  little 
be  said  that  it  is  part  of  the  duty  of 
a  solicitor  to  advise  his  client  as  to  the 
means  of  evading  the  law.'  In  Equity 
any  person  standing  in  the  confidential 
relation  of  a  clerk  or  servant  may  be  pro- 
hibited, subject  to  certain  exceptions,  from 
disclosing  any  part  of  the  transactions  of 
which  he  so  acquires  a  knowledge  ;  and 
VOL,  III.  L 
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in  Gartside  v.  Outram,  26  Law  J.  Chanc. 
118,  the  plaintiffs  filed  a  bill  for  an  in- 
junction to  restrain  their  former  clerk 
from  disclosing  any  of  their  transactions ; 
the  clerk,  by  his  answer,  stated  that  the 
plaintiffs  carried  on  their  business  in  a 
fraudulent  manner,  specifying  the  parti- 
culars, and  filed  interrogatories  for  the 
examination  of  the  plaintiffs,  containing 
questions  as  to  the  alleged  fraudulent 
transactions ;  and  it  was  held  that  the 
plaintiffs  were  bound  to  answer  these 
interrogatories.  Wood,  V.  C.':  *  The  true 
doctrine  is  that  there  is  no  confidence  as 
to  the  disclosure  of  iniquity.  You  cannot 
make  me  the  confidant  of  a  crime  or  a 
fraud,  and  be  entitled  to  close  up  my  lips 
upon  any  secret  which  you  have  the  auda- 
city to  disclose  to  me  relating  to  any 
fraudulent  intention  on  your  part ;  such 
a  confidence  cannot  exist.'  Having  re- 
ferred to  Eeg.  v.  Avery,  ante,  p.  510, 
and  said  that,  '  if  there  is  a  discrepancy  of 
authority  upon  the  subject,  I  much  prefer 
the  decision  of  Patteson,  J.,'  Wood, 
V.  C.,  next  cited  Annesley  v.  the  Earl  of 
Anglesea,  and  spoke  of  it  as  a  case  '  in 
which  the  point  is  put  so  ably  and  clearly 
by  the  counsel  in  argument,  that  I  adopt 
that  argument  as  the  best  expression  of 
my  opinion,'  and  then  read  Serjt.  Tis- 
dalFs  argument,  supra,  and  the  parts 
of  the  judgments  of  C.  B.  Bowes  and  B. 
Mounteney,  supra. 

(m)  3  Burr.  1687,  cited  by  Lord  Ellen- 
borough  in  Amey  v.  Long,  9  East,  485. 

(n)  See  also  Laing  v.  Barclay,  3  Stark. 
38,  where  it  was  held  by  Abbott,  C.  J., 
that  a  solicitor  under  a  commission  of 
bankrupt  was  not  bound  to  produce  the 
proceedings  under  the  commission  in  a 
collateral  action,  where  the  production 
might  tend  to  the  detriment  of  his  clients  ; 
see  also  Harris  v.  Hill,  3  Stark.  N.  P.  C. 
140.  S.  C.  1  Dowl.  &  Ry.  N.  P.  C.  17. 
Rex  v.  Upper  Boddington,  8  Dowl.  &  Ry. 
726. 

(o)  Curry  v.  Walter,  1  Esp.  456,  cor. 
Eyre,  C.  J.,  who  said  it  was  at  the  option 
of  counsel  whether  he  would  give  his  tes- 
timony or  not.  A  court  of  equity  will 
compel  the  production  of  a  case  sub- 
mitted to  counsel,  but  not  his  opinion  on 
it.  Preston  v.  Carr,  I  Younge  and  Jervis, 
175. 

(p)  Rex  v.  Home,  11  St.  Tr.  283. 
L 
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How  far  the 
privilege  ex- 
tends, and  as 
to  what  facts 
an  attorney 
may  be  ex- 
amined. 


[909] 


The  privilege  does  not  attach  to  everything  which  the  client 
says  to  his  attorney ;  the  test  is,  whether  the  communication  is 
necessary  for  the  purpose  of  carrying  on  the  proceeding  in  which 
the  attorney  is  employed;  if  it  is  necessary  it  becomes  privileged,  (q) 
but  if  it  is  not  it  may  be  disclosed.  Thus  an  attorney  may  be 
examined  like  any  other  witness  to  a  fact  which  he  knew  before 
his  retainer,  that  is,  before  he  was  addressed  in  his  professional 
character,  (r)  or  where  he  has  made  himself  a  party  to  the  trans- 
action, (s)  or  where  he  is  questioned  to  a  collateral  fact  which  he 
might  have  known  without  being  intrusted  as  the  attorney  in  the 
cause,  (t)  Thus  he  may  prove  his  client's  handwriting,  though 
the  knowledge  was  obtained  from  witnessing  his  execution  of  the 
bail  bond  in  the  action.  (11)  And  he  may  be  called  to  prove  his 
client's  identity,  (v)  And  if  he  is  a  subscribing  witness  to  a  deed 
he  may  be  examined  concerning  the  execution,  (w*)  Or  if  the 
question  be  about  a  rasure  in  a  deed  or  will,  he  may  be  examined 
whether  he  had  ever  seen  such  deed  or  will  in  other  plight,  for  that 
is  a  fact  of  his  own  knowledge  ;  (#)  but  he  ought  not  to  be  per- 
mitted to  discover  any  confessions  which  his  client  may  have  made 
to  him  on  such  head,  (y)  So  if  the  attorney  were  present  when 
his  client  was  sworn  to  an  answer  in  chancery,  upon  an  indictment 
for  perjury,  he  would  be  a  witness  to  prove  the  fact  of  taking  the 
oath,  for  it  is  a  fact  in  his  own  knowledge,  and  no  matter  of 
secrecy  committed  to  him  by  his  client,  (z)  So  the  attorney  of 
one  of  the  parties  may  be  examined  as  to  the  contents  of 'a  written 
notice  which  had  been  received  by  him  in  the  course  of  a  cause, 
requiring  him  to  produce  papers ;  (a)  for  the  privilege  only 
extends  to  confidential  communications  from  the  client,  and  not 
to  those  from  collateral  quarters,  although  made  to  him  in  con- 
sequence of  his  character  as  an  attorney,  (b)  So  an  attorney 


(9)  Per  curiam  Gillard  v.  Bates,  6  M. 
&  W.  547.  There  an  attorney  was  sued 
for  work  and  labour  in  issuing  an  execu- 
tion, and  the  defence  was  that  he  was 
employed  by  B.,and  not  by  the  defendant, 
and  it  was  held  that  the  plaintiff's  agen', 
an  attorney,  might  be  asked  whether  the 
plaintiff  had  not  said,  on  introducing  B. 
to  him,  that  he,  the  plaintiff,  had  been 
employed  by  B.  to  issue  the  execution  in 
question,  and  that  this  was  not  a  pri- 
•vileged  communication. 

(r)  Cuts  v,  Pickering,  1  Vent.  197. 
Lord  Say  and  Scale's  case,  10  Mod.  41. 
1  Phill.  Ev.  166. 

(s)  Duffin  v.  Smith,  Peake,  N.  P.  C. 
108.  Kobson  v.  Kemp,  5  Esp.  52. 

(0  Bull.  N.  P.  284.     1  Phill.  Ev.  175. 

(w)  Kurd  u.  Moring,  1  C.  &  P.  372, 
Abbott,  C.  J. 

(y)  Studdy  v.  Saunders,  2  Dow.  &  Ry. 
347  ;  but  see  Parkins  r.  Hawkshaw,  2 
Stark.  N.  P.  C.  239. 

(M>)  Doe  v.  Andrews,  Cowp.  846.  Rob- 
son  v.  Kemp,  4  Esp.  235.  S.  C.  5  Esp. 
52.  Weeks  v.  Argent,  16  M.  &  W.  817. 
For  if  an  attorney  puts  his  name  to 
an  instrument  as  a  witness,  he  makes 
himself  thereby  a  public  man,  and  is  no 
longer  clothed  with  the  character  of  an 


attorney  :  his  signature  binds  him  to  dis- 
close what  passed  at  the  execution  of  the 
instrument,  but  not  what  took  place  in 
the  concoction  and  preparation  of  the 
deed  :  by  Lord  Ellenborough,  5  Esp.  54. 

(a-)  But  see  Wheatley  v.  Williams,  1 
M.  &  W.  533,  ante,  p.  508,  note,  where 
it  was  said  that  this  passage  must  apply 
to  a  case  where  an  attorney  has  his  know- 
ledge independently  of  any  communica- 
tion from  his  client. 

(y)  Bull.  N.  P.  284. 

(z)  Bull.K  P.  284,  285.  But  he  is 
not  bound  to  speak  to  the  particulars  of 
a  bill  of  exchange  intrusted  to  him  by 
his  client  ;  for  the  existence  of  such  a 
bill  is  not  a  mere  fact,  but  consists  of 
circumstances,  which  he  came  to  be  ac- 
quainted with  from  the  delivery  of  the 
bill  to  him  by  his  client.  Brard  v.  Ack- 
erman,  'by  Lord  Ellenborough,  5  Esp. 
120. 

(a)  Spencely  v.  Schulenburgh,  7  East, 
357. 

(6)  So  (semble)  a  letter  written  by  an 
attorney  to  his  client,  and  produced  with 
the  client's  signature  endorsed  upon  it,  is 
evidence  against  the  client.  Assignees 
of  Meyer  v.  Sefton,  2  Stark.  N.  P.  C.  274. 
So  an  admission  of  a  debt  made  by  an  at- 
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conducting  a  cause  in  court  may  be  called  as  a  witness  by  the 
opposite  side,  and  asked  who  employs  him,  in  order  to  show  the 
real  party,  and  so  let  in  his  declarations,  (c)  So  an  attorney  may 
be  called  and  asked  whether  he  has  not  a  particular  document  in 
his  possession,  in  order  to  let  in  secondary  evidence,  if  the  docu- 
ment is  not  produced,  (d)  So  an  attorney  who  prepares  deeds 
which  are  granted  on  a  usurious  consideration,  may  be  called  as  a 
witness  to  prove  the  usury :  for  that  does  not  come  to  his  know- 
ledge in  the  character  of  an  attorney,  he  being  as  it  were  a  party 
to  the  original  transaction,  (e}  And  where  an  action  on  a  pro- 
missory note  had  been  compromised  by  the  defendant's  paying  part 
of  the  money  and  giving  a  warrant  of  attorney  to  confess  judg- 
ment for  the  residue,  and  in  the  interval  between  the  time  when 
the  warrant  of  attorney  was  given,  and  the  time  the  money  became 
due  according  to  the  defeasance  thereof,  the  plaintiff  told  his  attor- 
ney in  the  suit,  that  he  was  glad  it  was  settled,  for  that  he  had 
not  given  consideration  for  the  note,  and  he  knew  it  was  a  lottery 
transaction;  it  was  held,  that  the  attorney  was  admissible  to  prove 
this  conversation  in  an  action  to  recover  back  the  money.  (/)  The 
communication,  said  Lord  Kenyon,  was  not  made  by  the  client  in  C91°] 
confidence  as  instructions  for  conducting  his  cause ;  on  the  con- 
trary, the  purpose  in  view  had  been  already  obtained,  and  what 
was  said  was  in  exultation  to  his  attorney  for  having  before 
deceived  him  as  well  as  his  adversary,  and  for  having  obtained  his 
suit. 

Where  a  prisoner  being  in  custody  on  a  charge  of  forgery  Brewer's  case, 
wrote  a  letter  to  a  person,  desiring  him  to  ask  Mr.  Gr.  or  any 
other  solicitor,  whether  the  punishment  of  forging  a  bill  is  the 
same  where  the  name  of  the  parties  are  entirely  fictitious,  as 
where  the  names  are  those  of  real  persons ;  it  was  held  that  this 
letter  was  not  a  privileged  communication,  as  the  relation  of 
client  and  attorney  did  not  exist  between  the  prisoner  and  G.  (<?) 

Foster  had  charged  Brown  before  a  magistrate  with  embezzle-  If  during  a 
ment,  and  had  produced  his  day-book  and  cash-book,  which  were  trial  a. docu- 
examined  both  by  Brown's  counsel  and  the  magistrate,  and  no  duTed'blTone 
entry  of  the  sum  alleged  to  have  been  embezzled  was  found  in  party,  the 
them.     Brown  was  remanded  on  bail,  and  at  that  time  he  had  a  counsel  or 
key  of  the  counting-house  in  which  the  books  were  kept.     When  ^opposite 
brought   again  before  the   magistrate   the  day-book  was  again  party  may 
produced,  when  there  was  found  in  it,  in  the  handwriting  of  afterwards 
Brown,  an  entry  of  the  sum  in  question ;  and  the  charge  was  JJatTin  which 
dismissed.     Brown  then  brought  an  action  against  Foster  for  a  the  document 
malicious  prosecution,  and  it  was  held  that  on  the  trial  of  that  then  was- 
action,  the  counsel  of  Brown  might  be  called  to  prove  that  the 
entry  was  not  in  the  book  on  the  first  hearing  before  the  magis- 

torney  to  the  adverse  party,  by  direction  Moo.  &  Mai.  235,  Best,  C.  J.     So  an 

of  his  client,  is  not  privileged.     Turner  attorney's   clerk  may  be  asked  whether 

v.  Railton,  2  Esp.  474.  he  has  not  received   a  particular  paper 

(c)  Levy  v.  Pope,  Moo.  &  Mai.  410,  from  his  client.     Eicke  v.  Nokes,  Moo.  & 

Parke,  J.  Mai.  303,  Lord  Tenterden,  C.  J. 

(rf)  Coates  v.  Birch,  2  Q.  B.  252.  Dwyer          (e)  Duffin  v.  Smith,  Peake,  N.  P.  C. 

v.  Collins,  7  Exch.  R.  639  ;  though  itap-  108,  by  Lord  Kenyon. 
pears  that  he  obtained  it  from  his  client  (/)  Cobden  v.  Kendrick,  4  T.  R.  432. 

in  the  course  of  a  communication  with          (<?)  Rex  v.  Brewer,  6  C.  &  P.  363,  Park, 

reference  to  the  cause.   Bevan  v.  Waters,  J.  A.  J. 

L  L  2 
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[BOOK  vi. 


If  a  document 
has  been  re- 
ceived con- 
fidentially, a 
person  in- 
terested in  it 
cannot  com- 
pel its  pro- 
duction. 


The  confi- 
dence does 
not  cease  by 
the  attorney 
becoming  in- 
terested. 


An  attorney 
cannot  use  a 
confidential 
communica- 
tion on  his 
own  behalf. 


Communica- 
tions to  obtain 
information 
as  to  facts. 


tratc  ;  for  the  counsel  of  Brown  did  not  acquire  his  knowledge  of 
the  contents  of  the  book  from  his  client ;  and  he  was  only  called 
upon  to  say  what  he  himself  saw  upon  the  document,  not  what 
was  communicated  to  him  by  his  client.  (A) 

Where  in  an  action  against  the  managing  director  of  a  pro- 
jected railway  company,  by  a  shareholder,  to  recover  his  deposits 
on  the  ground  of  fraudulent  misrepresentations  and  failure  of 
consideration,  an  attorney,  who  had  been  served  with  a  subpoena 
duces  tecum  to  produce  the  minute-book  of  the  company,  declined 
to  produce  it,  on  the  ground  that  he  had  received  it,  after  the 
company  had  ceased  to  exist,  from  a  member  of  the  provisional 
committee,  for  the  purpose  of  defending  him  in  an  action  brought 
against  him  as  such ;  it  was  held  that  he  was  not  bound  to  produce 
it,  although  it  was  contended  that  the  plaintiff  was  equally  inte- 
rested in  the  book  with  the  person  from  whom  the  attorney 
received  it.  (z)  It  follows  from  this  decision  that,  where  an  at- 
torney holds  a  document  for  a  client,  he  cannot  be  compelled  to 
produce  it  by  a  person  who  has  an  equal  interest  in  it  with  his 
client.  So  also  confidential  communications  made  by  a  party  to 
his  attorney  or  counsel  do  not  cease  to  be  privileged  by  the  fact, 
that  the  attorney  or  counsel  afterwards  becomes  interested  as 
devisee  of  the  property,  to  the  title  of  which  such  communications 
related.  {  /) 

Where  in  an  action  on  a  promissory  note  it  appeared  thtit  the 
plaintiff,  being  employed  by  the  defendant  as  her  attorney,  had 
written  to  ask  her  for  information  in  order  to  assist  him  in  pre- 
paring a  case  for  the  opinion  of  counsel;  it  was  held  that  he  could 
not  give  in  evidence  an  account  of  monies  paid  and  received, 
which  had  been  sent  to  him  in  consequence  of  his  letter,  for  the 
purpose  of  taking  the  case  out  of  the  Statute  of  Limitations,  (k) 

The  privilege  is  also  confined  to  communications  to  the  at- 
torney in  his  character  of  attorney ;  and,  therefore,  a  commu- 
nication made  to  him,  or  question  asked  him  by  his  client,  not 
for  the  purpose  of  getting  his  legal  advice,  but  to  obtain  infor- 
mation as  to  a  matter  of  fact,  is  not  privileged.  As  where  a 
client  asked  his  attorney  whether  he  could  safely  attend  a  meeting 
of  his  creditors,  called  on  the  attorney's  suggestions,  and  the 
attorney  advised  him  to  remain  at  his  office  for  the  present,  and 
he  accordingly  remained  there  two  hours  to  avoid  being  arrested ; 
it  was  held  that  the  attorney  might  prove  all  these  facts,  in  order 
to  show  an  act  of  bankruptcy,  in  an  action  by  his  client's  as- 
signees. (/)  So  in  the  case  of  Annesley  v.  Lord  Anglesea,  (m)  it 
was  held,  that  a  conversation  which  passed  between  Lord  A.  and 


(&)  Brown  v.  Foster,  1  H.  &  N.  736. 

(t)  Newton  v.  Chaplin,  10  C.  B.  356. 
Wilde,  C.  J.,  after  consulting  Coltman, 
Maule,  Cresswell,  and  Williams,  Js.  The 
question  was  argued  before  the  court, 
but  no  express  decision  given  on  it.  How- 
ever, Maule,  J.,  observed,  *  A  man  has  a 
document  in  his  possession,  the  disclosure 
of  which  may  utterly  ruin  him.  For  his 
necessary  defence  in  another  action,  he 
confides  it  to  his  attorney.  Is  it  to  be 
said  that  the  attorney  is  bound  to  pro- 
duce it,  because  some  other  person  whom 


he.  the  attorney,  does  not  represent,  and 
has  no  connection  with,  has  an  interest  in 
it?'  'The  privilege  of  the  person  who 
delivered  the  book  to  the  attorney,  as  to 
the  book,  was  the  same  in  the  hands  of 
the  attorney  as  if  he  had  kept  the  book  in 
his  own  hands.' 

(/)  Chant  v.  Brown,  7  Hare,  79. 

(k)  Cleave  v.  Jones,  7  Exch.  K.  421. 

(/)  Bramwell  v.  Lucas,.  2  B.  &  C.  745. 

(»)  9  St.  Tr.  391,  before  the  Barons  of 
the  Exchequer  in  Ireland,  1743. 
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his  attorney  twenty  years  ago,  respecting  the  prosecution  of  the 
plaintiff  for  murder,  was  not  privileged,  since  it  was  not  matter  of 
professional  confidence. 

If  an  attorney  or  counsel  be  called  by  his  own  client  to  give  Cross-exami- 
evidence,  he  is  not  privileged  from  cross-examination  on  the  same  nfj!lon  of  an 
matter  as  to  which  he  was  examined  in  chief,  although  it  were  a 
confidential  communication  made  professionally ;  but  the  cross- 
examination  must  not  extend  beyond  that  matter,  (n) 

There  is  another  class  of  cases  in  which,  though  there  is  no  Title  deeds, 
professional  confidence,  yet  parties  are  not  compellable  to  give 
parol  evidence  of  the  contents  of  documents.  Thus  when  a  party 
refuses  to  produce  a  title  deed,  and  is  justified  in  so  doing,  he 
cannot  be  compelled  to  give  parol  evidence  of  its  contents.  Where 
therefore  a  person  declined  to  produce  a  deed  on  the  ground  that 
he  held  it  as  trustee  for  the  defendant,  it  was  held  that  he  was 
not  compellable  to  state  its  contents.  (0) 

Where  a  party  refuses  to  produce  a  document,  and  is  justified  Where  a 
in  so  doing,  he  cannot  be  compelled  to  disclose  its  contents ;  for  Party  .is  Jus- 
it  would  be  perfectly  illusory  for  the  law  to  say  that  a  party  was  fugfoJ  to'pio- 
justified  in  not  producing  a  deed,  but  that  he  was  compellable  to  duce  a  docu- 
give  parol  evidence  of  its  contents ;  that  would  give  him,  or  rather  ment»  he 
his  client  through  him,  merely  an  illusory  protection,  if  he  hap-  compelled  to 
pened  to  know  the  contents  of  the  document,  and  would  be  only  prove  its  con- 
a  roundabout  way  of  getting  from  every  man  an  opportunity  of  tents'  . 
knowing  the  defects  there  might  be  in  the  deeds  and  titles  of  his 
estates,  (p) 

With  respect  to  the  mode  of  determining  the  question  whether  HOW  the 
the  communication  be   privileged  or  not,  '  in  general  it  is  the  question  may 
attorney  who  declines  to  give  the  evidence,  on  the  ground  of  ^e  ^f8^  and 
professional  confidence.     But  it  is  competent  for  the  client  to 
take  the  objection,  and  call  witnesses  to  prove  the  incompetency, 
and  the  judge  is  to  determine  the  law  arising  from  the  facts.'  (^) 
Where,  therefore,  it  was  proposed  to  put  in  a  written  account  on 
the  part  of  the  plaintiff,   it  was   held   that   the  defendant   was 
entitled  to  interpose,  and  put  in  evidence  a  letter  of  the  plaintiff, 
and  examine  a  witness  to  prove  that  the  account  was  confidentially 
communicated  by  the  defendant  to  the  plaintiff  as  her  attorney.  (?*) 

There  are,  besides  these  professional  communications,  a  number  Informers, 
of  cases  of  a  particular  description,  in  which,  for  reasons  of  public 
policy,  information  is  not  permitted  to  be  disclosed.  Courts  of 
justice  will  not  permit  witnesses  to  be  asked  the  names  of  those 
from  whom  they  receive  information  as  to  frauds  on  the  re- 
venue, (s)  And  the  rule  of  public  policy  which  protects  a  witness 
from  being  asked  such  questions  as  would  disclose  the  informer, 

(n)  Vaillant  v.  Dodemead,  2  Atk.  524.  trial  of  the  same  cause.    Hereford  Sum. 

(o)  Davies  v.   Waters,   9  M.   &    W.  Ass.  1849.     MSS.  C.  S.  G. 

608.  (s)  By  Dallas,  C.  J.,  in  Home  v.  Ben- 

(p)  Davies  v.  Waters,  9  M.&  W.  608.  tinck,  2  Brod.   &    Bing.    162.     Hardy's 

Per  Alderson,  B.    Hibberd  v.  Knight,  2  case,  24  How.  St.  Tr.  753.     But  where  a 

Exch.  R.   11.     Marston    v.    Downes,    6  person  officiously  interferes  to  inform  any 

C.  &  P.  381.    1  A.  &  E.  31.  of  the  constituted  authorities  of  alleged 

(9)  Per  Martin,  B.,  Cleave  v.  Jones,  7  abuses,  the  communication  is  not   pri- 

Exch.  421.  yileged ;  and,  if  untrue,  may  be  considered 

(r)  Cleave  v.  Jones,  supra,  Erie,  J.,  at  malicious   and  actionable.     Robinson  v. 

the  trial,  and    sanctioned  by  the   court  May,  2  Smith,  3. 
above  ;   and  per  Rolfc,  B.,  at  the  first 
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police. 


[9X1] 


The  rule  does 
not  apply  to 
ordinary  pro- 
secutions. 


Official  com- 
munications. 


if  he  be  a  third  person,  equally  applies  to  questions  which  would 
disclose  whether  the  witness  is  himself  the  informer.  Therefore 
a  witness  for  the  Crown  in  a  revenue  prosecution  cannot  be  asked 
in  cross-examination,  *  Did  you  give  the  information  ? '  (f)  In  all 
the  trials  for  high  treason  of  late  years,  the  same  course  has  been 
adopted;  and  if  parties  were  willing  to  disclose  the  sources  of 
their  information,  they  would  not  be  suffered  to  do  it  by  the 
judges,  (u)  .  f  If  the  name  of  an  informer,'  said  Buller,  J.,  in 
Hardy* s  case,  6  were  to  be  disclosed,  no  man  would  make  a  dis- 
covery, and  public  justice  would  be  defeated.'  And  this  privilege 
not  only  protects  the  actual  informer  himself,  but  those  questions, 
which  tend  to  the  discovery  of  the  channels  by  which  the  dis- 
closure was  made  to  the  officers  of  justice,  are  not  permitted  to 
be  asked.  Thus  a  person  who  has  been  employed  to  collect 
secret  information  for  the  executive  government,  (v)  or  for  the 
service  of  the  police,  is  not  allowed  to  reveal  the  name  of  his 
employer,  or  the  nature  of  the  connection  between  them ;  (w)  or 
the  names  of  any  persons  to  whom  he  has  communicated  his  in- 
formation for  the  purpose  of  its  being  transmitted,  (x)  whether 
those  persons  were  magistrates,  or  concerned  in  the  administration 
of  government,  or  were  merely  the  channel  through  which  in- 
formation was  conveyed  to  government,  (y) 

In  the  A.  G.  v.  Briant,  (0)  Pollock,  C.  B.,  during  the  argu- 
ment said,  l  In  ordinary  prosecutions  the  name  of  the  sovereign  is 
used ;  but  it  may  be  used  by  the  prosecutor ;  and  probably  the 
rule  does  not  apply  at  all  to  such  cases.'  And  where  on  an  indict- 
ment for  administering  corrosive  sublimate  with  intent  to  murder, 
it  appeared  that  some  communication  had  been  made  to  the  police, 
on  which  they  searched  a  privy  used  only  by  the  prisoner,  and 
found  in  the  soil  a  phial  containing  corrosive  sublimate,  and  on  the 
trial  the  policeman  was  asked  from  whom  he  had  received  the  in- 
formation, and  he  stated  that  all  the  police  had  received  printed 
instructions,  one  of  which  forbad  them  to  name  persons  from  whom 
any  information  was  received ;  and  he  therefore  refused  to  say  who 
were  his  informants  unless  ordered  to  do  so  by  his  superintendent. 
Cockburn,  C.  J.,  ordered  him  to  answer  the  question,  and  he 
answered  that  he  had  it  from  two  girls,  who  were  not  called 
for  the  prosecution,  (a) 

Upon  the  same  ground  the  attorney-general  of  Upper  Canada 
was  not  allowed  to  be  asked  as  to  the  nature  of  a  communication 
made  by  him  to  the  governor  of  the  province,  (b)  So  the  orders 
given  by  the  governor  of  a  foreign  colony  to  a  military  officer 
under  his  command  ought  not  to  be  produced,  (c)  So  Abbott, 


(0  A.  G.  v.  Brian t,  15  M.  &  W.  169. 
(u)  2  Brod.  &  Bing.  162. 
(y)  A  shorthand  writer  sent  to  Ireland 
by  the  government.    Keg.  v.  O'Connell, 

1  Cox,  C.  C.  403. 

O)  24  How.  St.  Tr.  753.     1  Phill.  Ev. 
178. 

(#)  24  How.  St.  Tr.  811. 

(y)  By  Abbott,  J.,  in  Rex  v.  Watson, 

2  Stark.  136.     Stone's  case,  as  cited  by 
Lord  Ellenborough,  C.  J.,  ibid. 

(z)  Supra. 

(a)  Reg.  r.  Richardson,  3  F.  &  F.  693. 


Cockburn,  C.  J.,  pointed  out  that  it  was 
most  material  to  the  ends  of  justice  that 
the  persons  should  be  named,  as  they 
could  have  stated  how  it  was  that  they 
came  to  know  that  the  bottle  was  where 
it  was  found,  and  perhaps  could  have 
given  some  clue  as  to  the  person  who  put 
it  there.  './; 

(6)  Wyatt  v.  Gore,  Holt,  N.  P.  C. 
299,  ruled  by  Gibbs,  C.  J.  1  Phill.  Ev. 
181. 

(c)  Cooke  v.  Maxwell,  2  Stark.  N.P.C. 
185. 
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C.  J.,  refused  to  admit  in  evidence  the  report  of  a  military  court 
of  inquiry,  in  an  action  of  libel  by  an  officer,  respecting  whose 
conduct  the  court  had  been  appointed  to  inquire  ;  and  his  decision 
was  confirmed  on  error  in  the  Exchequer  Chamber,  (d)  And 
Lord  Ellenborough,  C.  J.,  would  not  permit  the  contents  of  a 
letter,  written  by  an  agent  of  government  to  Lord  Liverpool,  then 
secretary  of  state,  or  his  lordship's  answer,  to  be  produced  as  evi- 
dence, (e)  In  Watson's  case,  an  officer  of  the  Tower  of  London  Questions 
was  not  allowed  to  prove  that  a  plan  of  the  Tower,  produced  by  contrary  to 

,  i       T  f      -j  /  s\  state  policy, 

the  defendant,  was  accurate.  (/) 

But  a  letter  written  by  a  private  individual  to  a  public  officer  Letter  by  a 
(the  chief  secretary  of  the  postmaster-general)  complaining  of  the  ] 
misconduct  of  a  person  under  him,  does  not  fall  within  the  preceding 
cases.     They  were  all  cases  of  communication  made  by  and  be- 
tween ministers  and  officers  of  government,  and  in  the  course  of 
the  discharge  of  a  public  duty  by  the  person  making  the  commu- 
nication.    Here  the  letter  was  written  by  a  private  individual, 
having  no  public  duty  in  writing  it.  (<?) 

The  question  whether  the  production  of  a  document  would  be  Wno. is  to  d«- 
injurious  to  the  public  service  must  be  determined,  not  by  the  !urmm!j wh( 
judge,  but  by  the  head  of  the  department  having  the  custody  of  ment  should 
the  paper ;  and  if  he  attends  and  states  that  in  his  opinion  the  be  produced, 
production  of  the  document  would  be  injurious  to  the  public 
service,  the  judge  ought  not  to  compel  the  production  of  it.      If 
indeed  the  head  of  the  department  does  not  attend  personally  to 
say  that  the  production  will  be  injurious,  but  sends  the  document 
to  be  produced  or  not  as  the  judge  may  think  proper,  or  sends  a 
subordinate  with  the  document  with  instructions  to  object,  but 
nothing  more,  the  case  may  be  different,  (h) 

In  the  case  of  the  Seven  Bishops,  the  clerk  of  the  privy  council  Transactions 
was  compelled  to  state  what  passed  in  the  Council  Chamber,  and  °f  Priv7  coua- 
even  what  was  said  by  the  King  himself,  although  the  counsel 
for  the  Crown  objected  to  it.  (z)  And  the  same  evidence  was 
allowed  in  Lord  Strafford's  case,  (j)  But  in  Layer's  case,  (k)  it 
seems  to  have  been  considered  that  the  minutes  taken  before  the 
privy  council  were  not  to  be  divulged ;  and  the  two  other  cases 
above  cited  were  decided  under  the  strong  feelings  which  the  cir- 
cumstances of  the  times  had  produced;  and  the  latter  in  particular 
has  been  considered  as  a  very  unwarrantable  departure  from  law 
and  justice.  (/) 

A  clerk  attending  upon  a  grand  jury  shall  not  be  compelled  Grand  jury. 
to  reveal  that  which  was  given  them  in  evidence ;  (m)  and  the 

(d)  Home  v.  Lord  F.  C.   Bentinck,       of  the   department   to    produce  it.     In 
2  Brod.  &  Bing.  130.  Pickson  v.  the   Earl  of  Wilton,  1  F.  & 

(e)  Anderson  v.  Hamilton  (n.),  2  Brod.       F.  419,   where  a    clerk  from   the  War 
&  Bing.  156.  Office   was   called   to   produce   a   letter 

(/)  2  Stark.  148.  written  by  a  commanding  officer  of  a 

(<?)  Blake  v.  Pilfold,  1  M.  &  Rob.  198,  regiment  to  his  immediate  superior,  but 

Taunton,  J.  submitted  on  behalf  of  the  secretary  of 

(A)  Beatson  v.  Skene,  5  H.  &  N.  838.  war  whether  it  ought  to  be  produced,  Lord 

Martin,  B.,  dissentiente :  he  thought  that  Campbell,  C.  J.,  held  that  it  ought. 

whenever  the  judge  is  satisfied  that  the  (i)  4  St.  Tr.  346. 

document  may  be  made  public  without  (j ' )  1  St.  Tr.  723. 

prejudice  to  the  public  service,  the  judge  (A)  6  St.  Tr.  288. 

ought  to    compel    its    production,    not-  (/)  1  Phill.  Ev.  182. 

withstanding  the  reluctance  of  the  head  (m)  12  Vin.  Abr.  Evidence  B.,  a,  5. 
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jurors  themselves  are  bound  by  oath  not  to  disclose  what  passes 
[912]  before  them  ;  but  it  has  been  held  that  a  grand  juryman  may  be 
called  to  prove  who  was  the  prosecutor  of  an  indictment ;  for  it  is 
a  question  of  fact,  the  disclosure  of  which  does  not  infringe  on  his 
oath,  (n)  But  where  the  grand  jury  returned  a  bill  of  indictment 
containing  ten  counts  for  forging  and  uttering  the  acceptance  of  a 
bill  of  exchange,  with  an  indorsement,  '  a  true  bill  on  both  counts :' 
Patteson,  J.,  would  not  allow  one  of  the  grand  jury  to  be  called 
as  a  witness,  after  the  prisoner's  trial  had  commenced,  and  after 
the  grand  jury  had  been  discharged,  to  explain  their  finding.  (0) 
And  the  Court  of  King's  Bench  have  refused  to  receive  an 
affidavit  from  a  grand  juryman  as  to  the  number  of  grand  jurors 
who  concurred  in  finding  a  bill,  (p) 

Evidence  be-  But  where  a  gentleman  of  the  grand  jury  heard  a  witness  swear 
fore  the  grand  in  court,  upon  the  trial  of  a  prisoner,  directly  contrary  to  the 
jury.  evidence  which  he  had  given  before  the  grand  jury ;  and  he 

immediately  communicated  the  circumstance  to  the  judge,  who, 
upon  consulting  the  judge  in  the  other  court,  was  of  opinion  that 
public  justice  in  this  case  required  that  the  evidence  which  the 
witness  had  given  before  the  grand  jury  should  be  disclosed ;  and 
the  witness  was  committed  for  perjury,  to  be  tried  upon  the  testi- 
mony of  the  gentlemen  of  the  grand  jury.  It  was  held  that'the 
object  of  this  concealment  was  only  to  prevent  the  testimony  pro- 
ducedbefore  them  from  being  contradicted  by  subornation  of  perjury 
on  the  part  of  the  persons  against  whom  bills  were  found.  This 
was  a  privilege  which  might  be  waived  by  the  Crown.  (q)  And  so 
where  the  prisoner  was  indicted  for  perjury  in  evidence  given  be- 
fore the  grand  jury  on  a  bill  of  indictment,  a  police  constable,  who 
was  in  the  grand-jury  room  at  the  time  the  evidence  was  given, 
was  called  to  prove  the  evidence  of  the  prisoner,  and  it  was  urged 
that  one  of  the  grand  jury  would  not  be  allowed  to  give  the  evi- 
dence, and  that  if  this  witness  were  allowed  to  do  so,  it  would  be 
doing  that  indirectly  which  could  not  be  done  directly ;  Tindal, 
C.  J.,  held  that  the  evidence  might  be  given,  as  it  was  for  the 
purposes  of  public  justice,  (r) 

(n)  Sykes  v.  Dunbar,  Selw.  N.  P.  1059,  for  the  King,  this  is  an  offence  punishable 
per  Kenyon,  C.  J.  by  fine  and  imprisonment  on  an  indict- 
(o)  Keg.  v.  Cooke,  8  C.  &  P.  582.  ment.  Mich.  15,  Ja.  B.  R.  in  Smithe  & 
(p)  Rex  v.  Marsh,  6  A.  &  E.  236.  Hill's  case  admit.  And  the  clerks  of  the 
(<?)  Christian's  Note,  4  Bl.  Com.  126.  Crown  Office  said  that  this  is  usual.'  In 
There  appears  to  be  very  little  weight  in  27  Ass.  pi.  63,  a  grand  juryman  was  in- 
the  reason  assigned  for  the  concealment  dieted  as  a  felon  for  discovering  what 
even  before  the  Prisoners'  Counsel  Bill  took  place  before  the  grand  jury  ;  but  it 
passed,  because  the  prisoner  had  in  far  was  said  that  some  justices  held  that  this 
the  greater  number  of  cases  heard  the  was  treason ;  he  was  arraigned,  however, 
evidence  of  the  witnesses  before  the  magis-  for  felony  only,  and  acquitted :  and  a  quaere 
trate,  and  there  is  still  less  weight  now,  is  added  as  to  what  the  judgment  would 
since  the  prisoner  is  entitled  to  copies  of  have  been  if  he  had  been  convicted.  In 
the  depositions.  And  the  oath  itself  seems  the  Poulterers'  case,  9  Rep.  55  b,  the 
not  to  apply  to  the  facts  proved  before  the  judges  heard  the  evidence  given  to  the 
grand  jury  ;  as  far  as  regards  this  sub-  grand  jury  openly  in  court.  In  the  Earl 
ject,  it  is '  the  King's  counsel,  your  fellows'  of  Shaftesbury's  case,  3  Harg.  St.  Tr.  417, 
and  your  own,  you  shall  keep  secret.'  4  on  a  bill  of  indictment  for  high  treason 
Chitt.  Cr.  L.  183.  C.  S.  G.  the  evidence  was  given  in  public  before 
(r)  Reg.  v.  Hughes,  1  C.  &  K.  519.  the  grand  jury,  who  doubted  as  to  the 
In  2  Rolle  Abr.  77  (F.)  1,  we  find  'if  a  legality  of  the  proceeding  ;  but  Pember- 
man  empanneled  and  sworn  on  the  Grand  ton,  C.  J.,  and  North,  C.  J.,  both  de- 
Inquest  discover  to  strangers  the  evidence  clared  that  it  had  always  been  the  prac- 
,given  to  him  and  the  rest  of  the  jurors  tice  to  examine  the  witnesses  publicly 
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In  Watsorfs  case,  (s)  a  witness  was  questioned  by  the  counsel  A  witness  ma/ 

for  the  prisoner  as  to  his  having   produced  and  read  a  certain  Je  asKe(? 
i     c         A*  j    '  j    T       i    TT>n      i,  U     n      T      nc  ^aid  b 

writing  before  the  grand  jury,  and  .Lord  Jiillenborough,  C.  J.,  the  grand 

said,  '  He  had  considerable  doubt  upon  the  subject ;  he  remem-  jury, 
bered  a  case  in  which  a  witness  was  questioned  as  to  what  passed 
before  the  grand  jury,  and  though  it  was  a  matter  of  considerable 
importance,  he  was  permitted  to  answer.'  But  it  has  since  been 
held  that  a  witness  for  the  prosecution  in  a  case  of  felony  may  be 
asked  on  cross-examination  whether  he  has  not  stated  certain  facts 
before  the  grand  jury,  and  that  the  witness  is  bound  to  answer  the 
question,  (f) 

A  witness  was  not  allowed  by  Lord  Ellenborough  to  be  asked  House  of 
as  to  the  expressions  or  arguments  which  a  member  of  the  House  Commons, 
of  Commons  had  made  use  of  in  the  House ;  for,  said  his  lord- 
ship, it  would  be  a  breach  of  duty  in  the  witness  (who  was  a 
member  himself),  and  a  breach  of  his  oath,  to  reveal  the  councils 
of  the  nation;  (u)  but  as  to  the  fact  of  the   plaintiff's   having      [»13] 
taken  part  in  the  debate,  he  was  bound  to  answer,  (v)    So  a  mem- 
ber may  prove  who  acted  as  speaker  on  a  particular  occasion,  (w) 

In  1818  the  following  resolutions  were  passed  by  the  House  of 
Commons :  (  Resolved,  nemine  contradicente,  that  all  witnesses  ex- 
amined before  this  House,  or  any  committee  thereof,  are  entitled 
to  the  protection  of  this  House  in  respect  of  anything  that  may  be 
said  by  them  in  their  evidence.  Resolved,  nemine  contradicente, 
that  no  clerk  or  officer  of  this  House,  or  shorthand  writer  em- 
ployed to  take  minutes  of  evidence  before  this  House,  or  any 
committee  thereof,  do  give  evidence  elsewhere  in  respect  of  any 
proceeding  or  examination  had  at  the  bar  or  before  any  committee 
of  this  House,  without  the  special  leave  of  the  House.'  (#) 

Since  these  resolutions  it  has  been  held  that  a  member  of  the 
House  who  acts  as  a  teller  on  a  division  is  not  an  officer  of  the 
House ;  and  if  a  member  be  asked  how  another  member  voted  on 
a  particular  occasion,  he  will  not  be  compelled  to  answer  if  he 
decline  doing  so,  and  have  not  the  leave  of  the  House  to  give 
evidence,  (y) 

before  the  grand  jury  whenever  it  had  swearing  them  will  not  vitiate  the  indict- 

been     requested    by    those     who  prose-  merat,  as  the  grand  jury  are  at  liberty  to 

cuted  for  the  King.    This  practice  seems  find    a   bill  upon   their  own  knowledge 

strongly  to"  show  that  any  person  not  a  merely.      Reg.  v.  Russell,    C.  &  Mars, 

grand  juror  is  competent  to  prove  what  247.     Gurney,  B.,    and  Wightman,  J. ; 

he  has  heard  a  witness  state  before  the  and   Wightman,    J.,  added,    that   Lord 

grand  jury  ;  for  it  cannot  be  doubted  that  Denman,  C.  J.,  and  himself  had  decided 

any  of  the  public  present  in   court  when  the   same   point  the  same   way   on   the 

the  grand  jury  heard  the  evidence  openly  Northern  Circuit. 

might  prove  what  he  heard.  Shaftesbury's  (u)  Plunkett   v.  Cobbett,  5  Esp.   137. 

case  is  said  to  have  been  the  last  instance  29  How.  St.  Tr.  71,  72. 

of  such  a  procedure.     4  Bl.  Com.  302,  (u)  5  Esp.  137. 

Edit.  Chr.  (w)  Chubb  v.  Salomons,  3  C.  &  K  75. 

(*)  32  How.  St.  Tr.  107.  Pollock,  C.  B. 

(0  Reg.  v.  Gibson,  C.  &  Mars.  672,  (ar)  See  2  C.  &  K.  483.    During   the 

Parke,  B.     It  has  recently  been  held  that  recess  it  has  been  the  constant  practice  of 

when  the  grand  jury  have  found  a  bill,  the  Speaker  to  grant  such  leave  on  the 

the  judges  before  whom  the  case  comes  application  of  the  parties  to  a  suit.  May's 

on  to  be  tried  ought  not  to  inquire  whe-  Law  of  Parl.  314. 

ther  the  witnesses  were  properly  sworn  (y)  Chubb  v.  Salomons,  3  C.  &  K.  75. 

before  they  went  before  the  grand  jury,  Pollock,  C.  B.,  after  consulting  the  other 

and  it  seems  that  an  improper  mode  of  Barons. 
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SEC.  II. 

How  Witnesses  ought  to  be  examined,  and  what  Questions  they 
may  be  Asked,  and  compelled  to  Answer. 

BEFORE  a  witness  is  examined,  he  must  be  sworn  in  open  court. 
The  proper  method  of  administering  the  oath,  and  the  objections 
which  may  be  made  previous  to  the  administration  of  it,  will  be 
hereafter  considered,  (a)  And  the  proper  time  and  mode  of  ob- 
jecting to  the  competency  of  a  witness,  whether  on  the  voire  dire, 
or  at  a  later  stage  of  the  trial,  will  be  discussed  in  the  last  section 
of  this  chapter.  (6) 

After  a  witness  has  been  regularly  sworn,  the  party  who  has 
called  him  proceeds  to  examine  him  in  chief;  respecting  which  ex- 
amination the  most  important  rule  is,  that  leading  questions  must 
not  be  put  to  the  witness ;  that  is,  questions  which,  being  material 
to  any  of  the  points  of  the  issue,  plainly  suggest  to  him  the  answer 
he  is  expected  to  make.  But  this  objection  is  not  allowed  to  be 
applied  if  the  question  is  merely  introductory,  and  one  which,  if 
answered  by  Yes  or  No,  would  not  be  conclusive  on  any  of  the 
points  of  the  issue ;  for  it  is  necessary  to  a  certain  extent  to  lead 
the  mind  of  the  witness  to  the  subject  of  the  inquiry,  (c) 

Thus  in  an  action  of  assumpsit  against  two,  in  order  to  prove 
that  the  defendants  were  partners,  the  first  witness  was  asked 
whether  one  of  them  had  interfered  in  the  business  of  the  other. 
And  upon  this  question  being  objected  to  as  leading,  Lord  Ellen- 
borough  ruled  that  it  might  properly  be  asked,  (d)  An  affirma- 
tive answer  to  this  question  would  not  have  been  conclusive,  for 
the  defendant  might  have  interfered,  without  making  himself  a 
partner.  So  where  the  witness  called  to  prove  the  partnership  of 
the  plaintiffs  could  not  recollect  the  names  of  the  component  mem- 
bers of  the  firm,  so  as  to  repeat  them  without  suggestion,  but  said 
he  might  possibly  recognise  them,  if  suggested  to  him;  Lord  Ellen- 
borough  (alluding  to  a  case  tried  before  Lord  Mansfield,  in  which 
the  witness  had  been  allowed  to  read  a  written  list  of  names),  ruled, 
that  there  was  no  objection  to  asking  the  witness  whether  certain 
specified  persons  were  members  of  the  firm,  (e)  Upon  the  trial  of 
De  Berenger  and  others,  before  Lord  Ellenborough,  at  Guildhall, 
for  a  conspiracy,  it  became  necessary  for  a  witness  (a  post-boy, 
who  had  been  employed  to  drive  one  of  the  actors  in  the  fraud) 
to  identify  De  Berenger  with  that  person ;  and  Lord  Ellenborough 
held,  that  for  this  purpose  the  counsel  for  the  prosecution  might 
point  out  De  Berenger  to  the  witness,  and  ask  him  whether  he 
was  the  person.  (/)  So  in  Rex  v.  Watson,  (g)  tried  at  bar,  upon 
its  becoming  necessary  to  identify  three  of  the  prisoners,  it  was 
objected,  that  the  attention  of  the  witness  was  too  directly  pointed 
to  them ;  but  the  court  held,  that  the  counsel  for  the  prosecution 


(a)  Post,  p.  614. 
(6)  Post,  p.  635. 
(c)  Nicholls  v.  Dowding,  1  Stark.  N.P.C. 


81. 


(d)  1  Stark.  N.  P.  C.  81. 


(e)  Acerro  v.  Petroni,  1  Stark.  N.  P.  C. 
100. 

(/)  1  Stark.  Ev.  p.  167. 
(5)  Stark.  N.  P.  C.  128. 
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might  ask  in  the  most  direct  terms,  whether  any  of  the  prisoners 
was  the  person  meant  and  described  by  the  witness.  So  where 
the  plaintiff's  son,  being  called  as  a  witness  for  his  father,  was 
cross-examined  as  to  the  contents  of  a  letter  received  by  him  from 
the  plaintiff,  which  he  swore  had  been  lost,  and  mentioned  some 
particular  expressions  as  part  of  its  contents ;  and  witnesses  were 
called  on  the  part  of  the  defendant  to  speak  to  the  contents  of  the 
same  letter ;  Lord  Ellenborough  ruled  that  the  defendant's  counsel 
might  ask  one  of  them,  who  had  first  exhausted  his  memory  by 
stating  all  he  recollected  of  the  letter,  whether  it  contained  the 
particular  expressions  sworn  to  by  the  plaintiff's  son;  for  otherwise, 
said  his  lordship,  it  would  be  impossible  ever  to  come  to  a  direct 
contradiction,  (ti) 

When,  upon  cross-examination,  a  witness  has  denied  having  used  Leading  in 
particular  expressions,  or  having  made  a  particular  statement  to  ch"j? to  COQ- 
A.  B.,  who  is  afterwards  called  on  the  part  of  the  adverse  party,  ^itnGSB  of'ad- 
for  the  purpose  of  contradicting  the  first  witness,  by  proving  that  verse  party, 
he  actually  did  speak  the  words,  or  make  the  statement  to  him, 
it  is  very  usual  in  practice  for  the  counsel  of  the  adverse  party,  in 
examining  A.  B.  in  chief  as  his  own  witness,  to  ask  him,  in  the 
first  instance,  whether  the  former  witness,  in  conversing  with  him, 
said  so  and  so,  or  made  such  and  such  a  statement.     And  accord- 
ingly, where  a  witness  of  the  plaintiff's,  in  cross-examination,  had 
been  asked  as  to  some  expressions  he  had  used,  for  the  purpose  of 
laying  a  foundation  for  contradicting  him,  and  he  had  denied  having 
used  them;  Abbott,  C.  J\,  held,  that  the  defendant's  counsel,  having 
called  a  person  to  prove  that  the  former  witness  had  used  such  ex- 
pressions, was  entitled  to  read  to  his  own  witness  the  particular 
words  from  his  brief,  (z)  However,  a  very  able  writer  (/)  has  with 
great  force  endeavoured  to  show,  that  leading  questions  under  such 
circumstances  are  irregular. 

But  this  rule  does  not  apply  to  conversations  which  are  evidence  Where  not 
themselves.  A  witness  who  was  present  at  the  time  of  the  appre-  allowable- 
hension  of  the  plaintiff  by  the  defendant,  was  asked  whether  he  had 
not  used  certain  expressions  in  a  conversation  which  then  took 
place  between  the  plaintiff  and  defendant,  which  he  denied ;  and 
Erskine,  J.,  held  that  a  person  who  was  called  to  prove  that  the 
witness  had  said  what  he  had  denied  could  not  be  examined  by 
the  counsel  reading  from  his  brief  the  very  words  which  the  witness 
had  so  denied  having  used,  but  that  the  examination  must  proceed 
in  the  usual  way  by  asking  what  had  passed.  (A)  Where  one  wit- 
ness has  given  an  account  of  what  a  prisoner  has  said  on  a  particu- 
lar occasion,  and  another  is  called  for  the  prisoner  to  give  a  different 
account,  the  proper  course  is  to  call  upon  him  to  give  his  version 
of  the  matter ;  and  when  he  has  done  so,  then  to  ask  him  whether 
this  or  that  expression  has  been  used ;  for  this  is  not  like  the  case 
of  a  proposed  contradiction,  where  a  witness  has  denied  that  certain 
specific  words  were  used.  (/) 

If  a  witness  should  appear  to  be  in  the  interest  of  the  opposite  Beading  an 

(A)  Courteen  v.  Touse,  1  Campb.  43.  Stark.  Ev.  169,  170. 

(z)  Edmonds    v.    Walter,     3     Stark.  (A)  Hallett  v.  Cousens,  2  M.  &  Eob. 

N.  P.  C.  7.  238. 

(j)  2  Phill.  Ev.  404,405.     The  prac-  (0  Reg.  v.  Fuseell,  3  Cox,  C.  C.  291. 

tice,  however,  is  perfectly  well  settled  as  Wilde,  C.  J.,  Maule,  J.,  and  Parke,  B. 
stated  in  the  text.     C.  S.  G.,  and  see  1 
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party,  or  unwilling  to  give  evidence,  the  court  may  deem  it  right 
to  relax  the  rule  against  leading  questions,  and  allow  the  examina- 
tion in  chief  to  assume  something  of  the  form  of  a  cross-examination. 
It  is  entirely  in  the  discretion  of  the  judge  to  determine  howT  far 
he  will  allow  the  examination  in  chief  to  be  by  leading  questions,  (m) 
And  where  an  issue  had  been  directed  by  the  Court  of  Chancery, 
with  power  to  examine  the  parties,  Best,  C.  J.,  held  that  the  de- 
fendant stood  in  a  situation  which  of  necessity  made  him  adverse  to 
the  plaintiff,  by  whom  he  was  called,  and  that  the  counsel  for  the 
plaintiff  might,  as  a  matter  of  right,  cross-examine  him.  (n)  But  in 
general,  the  fact  of  a  witness  being  an  unwilling  or  adverse  witness 
is  to  be  ascertained  by  the  nature  of  his  evidence,  his  manner  of 
answering,  and  demeanour,  before  the  unrestricted  power  of  leading 
can  be  given ;  it  is  not  enough,  for  instance,  in  a  prosecution,  that 
the  witness  is  intimate  with  the  prisoner,  or  that  he  has  been  in- 
formed against  by  the  prosecutor,  to  justify  the  counsel  in  beginning 
at  once  with  the  cross-examination.  (0) 

After  the  examination  in  chief  is  closed,  the  other  party  is  at 
liberty  to  proceed  to  cross-examination,  without  regard  generally 
to  the  rule  restricting  examinations  in  chief  in  respect  to  leading 
questions. 

If  the  witness  betrays  a  zeal  against  the  cross-examining  party, 
or  shows  an  unwillingness  to  speak  fairly  and  impartially,  he  cannot, 
it  should  seem,  be  led  too  much,  (p)  But  where  the  witness  on 
the  other  hand  discovers  an  anxiety  to  serve  the  cross-examining 
party,  although  the  courts  do  not  usually  exclude  the  counsel,  on 
cross-examination,  from  putting  leading  questions,  it  is  obvious  that 
evidence  so  obtained  is  very  unsatisfactory,  and  is  open  to  much 
observation,  (q)  And,  although  the  witness  may  be  led  on  cross- 
examination  to  bring  him  directly  to  the  point  as  to  the  answer, 
yet  if  he  has  betrayed  an  inclination  to  lean,  and  be  favourable  to 
the  cross-examining  party,  it  is  not  allowable  to  go  the  length  of 
putting  into  the  witness's  mouth  the  very  words  which  he  is  to  echo 
back,  (r)  But  the  practice  has  generally  been  to  put  leading 
questions  in  cross-examination  to  a  witness,  whether  willing  or  ad- 


Cm)  2  Phill.  Ev.  403.  In  Bastin  v. 
Carew,  R.  &  M.  N.  P.  R.  127,  Abbott, 
C.  J.,  allowed  the  cross-examination  of 
an  adverse  witness,  and  said,  '  I  mean  to 
decide  this,  and  no  further — that  in  each 
particular  case  there  mnst  be  some  dis- 
cretion in  the  presiding  judge  as  to  the 
mode  in  which  the  examination  shall  be 
conducted,  in  order  best  to  answer  the 
purposes  of  justice.'  Reg.  v.  Chapman,  8 
C.  &  P.  558,' Lord  Abinger,  C.  B.  Reg.  v. 
Murphy,  8  C.  &  P.  297,  Coleridge,  J. 

(n)  Clarke  v.  Saffery,  R.  &  M.  N.P.R. 
126. 

(o)  2  Phill.  Ev.  404,  citing  Reg.  w.Ball, 
8  C.  &  P.  745,  where  a  witness  called  on 
the  part  of  the  prosecution  contradicted 
the  prosecutor  as  to  the  fact  of  the  pri- 
soner having  been  at  her  house  on  the 
night  when  the  offence  was  committed, 
and  it  appeared  that  she  was  intimately 
acquainted  with  the  prisoner,  and  that 
the  prosecutor  had  informed  against  her 


for  keeping  her  beer-house  open  at  im- 
proper hours  ;  and  on  its  being  submitted 
that  these  facts  raised  such  an  inference 
of  hostility  towards  the  prosecutor,  and  of 
bias  in  favour  of  the  prisoner,  as  to  en- 
title the  counsel  for  the  prosecution  to 
cross-examine  her ;  Erskine,  J.,  said,  '  I 
think  that  the  situation  in  which  this  wit- 
ness stands  towards  either  party  does  not 
give  the  party  calling  the  witness  a  right 
to  cross  examine  her,  unless  her  evidence 
was  of  itself  of  such  a  nature  as  to  make 
it  appear  that  she  was  an  unwilling  wit- 
ness.' 

(p)  2  Phill.  Ev.  406. 

(9)  Mr.  Starkie,  in  his  Treatise  on 
Evidence,  vol.  1,  p.  197,  mentions  that 
he  has  heard  Lord  Tenterden  express 
himself  to  this  effect  more  than  once. 

(r)  By  Buller,  J.,  in  Hardy's  case,  24 
How.  St.  Tr.  755,  referring  to  a  rule  laid 
down  on  the  day  before  by  Eyre,  C.  J., 
to  the  same  effect. 


CHAP.  v.  §  IT.]     Examination  of  Witnesses.  525 

verse  :  and  where  a  counsel  was  putting  leading  questions  in  the 
usual  way  to  a  witness  who  appeared  favourable  to  the  side  of  the 
counsel  who  was  cross-examining  him,  and  this  was  objected  to ; 
Alderson,  B. ,  said, ( I  apprehend  that  you  may  put  a  leading  question 
to  an  unwilling  witness  on  the  examination  in  chief  at  the  discre- 
tion of  the  judge  ;  but  you  may  always  put  a  leading  question  in 
cross-examination,  whether  a  witness  be  unwilling  or  not.'  (s) 

A  witness  cannot  be  asked,  upon  cross-examination,  questions  what  may  be 
which  are  not  in  any  way  relevant  to  the  matters  in  issue ;  (t)  asked  on 
neither  is  a  question  allowed  to  be  asked,  which,  if  answered  affir- 
matively,  would  be  wholly  irrelevant  to  the  issue,  for  the  purpose          [916] 
of  discrediting  the  witness  if  he  answers  in  the  negative,  by  call-  Questions 
ing  other  witnesses  to  disprove  what  he  says;  (u)  but  this  subject 
will  perhaps  be  more  conveniently  discussed  in  a  subsequent  sec- 
tion, (v)  concerning  the  modes  of  impeaching  the  credit  of  a  wit- 
ness ;  (w)  in  which  place  will  also  be  considered  the  obligation  of  a  Obligation  of 
witness  to  answer  questions  tending  to  subject  him  to  a  criminal  witness  to 
prosecution,  or  degrading  to  his  character.    It  is,  however,  proper  JJ^ ^'w^r  er 
to  mention  in  this  place  how  far  a  witness  is  compellable  to  answer  might  subject 
a  question,  whereby  he  may  subject  himself  to  a  civil  action,  or  to  a  penalty 
charge  himself  with  a  debt.     Considerable  doubts  had  been  enter- 
tained  upon  this  subject,  before  the  46  Geo.  3,  c.  37  ;  for  the  settle-  tion. 
ment  of  which  it  was  thereby  declared  and  enacted,  that  a  witness  To  a  civil 
cannot  by  law  refuse  to  answer  any  question  relevant  to  the  matter  suit- 
in  issue  (the  answering  of  which  has  no  tendency  to  expose  him  to 
a  penalty  or  forfeiture  of  any  nature  whatsoever}  by  reason  only, 
and  on  the  sole  ground  that  the  answering  such  questions  may 
establish,  or  tend  to  establish,  that  he  owes  a  debt,  or  is  otherwise 
subject  to  a  civil  suit,  either  at  the  instance  of  his  Majesty,  or  any 
other  persons,  (x)     This  statute,  however,  did  not  affect  the  right 
which  the  parties  to  a  suit  had  of  declining  to  give  evidence  for 
the  opposite  party  :  and,  therefore,  upon  an  appeal,  a  rated  inha- 
bitant of  the  appellant  parish  (being  considered  a  party  to  the  ap- 
peal) could  not  be  compelled,  even  since  the  statute,  to  give  evidence 
when  called  upon  by  the  respondents,  (y)     And  the  witness  is 
still  privileged  from  answering  any  question,  the  answer  to  which 
might  subject  him  to  a  forfeiture  of  his  estate ;  for  the  statute  im- 
plies, that  a  witness  may  legally  refuse  to  answer  a  question  which 
has  a  tendency  to  expose  him  to  a  forfeiture  of  any  nature  whatso- 
ever, (z) 

Counsel  upon  cross-examination  cannot  assume  that  the  witness  Assumptions 

(s)  Parkin  v.  Moon,  7  C.  &  P.  408.  subpoena  duces  tecum.     For  if  a  subpoena 

(t)  A  cross-examination  as  to  a  fact  duces  tecum  is  served,  the  party  must  bring 

otherwise  irrelevant,  is  not  warranted  by  his  deeds  into  court  in  obedience  to  the 

the  circumstance  that  the  adverse  counsel  subpoena,  although,  if  he  states  that  they 

opened  it,  without  any  attempt  at  proof.  are  his  title  deeds,  no  judge  will  ever 

Lucas  v.  Novosiliebki,  1  Esp.  N.  P.  C.  compel  him  to  produce  them.    Pickering 

296.  v.  Noyes,  1  B.  &  C.  263. 

(w)  Post,  p.  559.  (y)  Rex  v-  Woburn,  10  East,  395.    But 

(v)  Sec.  3.  this  decision  was  before  the  54  Geo.  3, 

(u?)  Post,  p.  539.  c.  170,  and  the  3  &  4  Viet.  c.  26,  which 

(JT)  There  is  a  distinction  between  the  provide  that  no  rated    inhabitant  of  a 

obligation  of  a  witness,  since  this  statute,  parish  shall  be  deemed  an   incompetent 

to   answer  questions,  though   they  may  witness  for  or  against  such  parish, 

subject  him  to  civil  suits ;  and  his  obli-  (2)  2  Phill.  Ev.  420. 
gation  to  produce  writings,  &c.,  under  a 
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"Where  one 
prisoner  calls 
witnesses  who 
incriminate 
another  pri- 
soner, the 
latter  is  en- 
titled to  cross- 
examine  such 
witnesses,  and 
to  address  the 
jury  again  on 
their  evidence. 


has  made  an  assertion  in  his  examination  in  chief,  which  was  not 
in  fact  made,  (a)  or  put  a  question  which  assumes  a  fact  not  in 
proof.  (&) 

It  is  not  allowable  upon  cross-examination  to  ask  a  witness  as 
to  the  contents  of  written  instruments,  (c)  although  they  are  shown 
to  be  in  the  possession  of  the  opposite  party,  and  notice  has  been 
given  to  the  opposite  party  to  produce  them,  (d)  Under  what 
circumstances  a  cross-examination  as  to  the  contents  of  a  written 
document,  for  the  purpose  of  impeaching  the  credit  of  a  witness, 
is  allowable,  will  be  considered  hereafter  in  the  third  section  of 
this  chapter.  (<?) 

Upon  the  trial  of  Kroehl,  Gibson,  and  Koech,  (/)  for  a  con- 
spiracy, where  the  three  defendants  defended  separately,  Koech 
alone  called  witnesses,  and  examined  to  a  conversation  between 
himself  and  Kroehl.  The  counsel  for  the  prosecution  was  pro- 
ceeding to  cross-examine  as  to  another  conversation  between  Koech 
and  Kroehl,  when  the  counsel  for  the  prisoner  Kroehl  objected, 
on  the  ground,  that  the  effect  might  be  to  bring  out  a  new  case 
against  Kroehl,  although  he  had  called  no  witnesses,  and  after  the 
case  for  the  Crown  was  finished;  but  Abbott,  J.,  said,  that  as 
Koech  had  called  witnesses,  he  could  not  prevent  the  cross-exa- 
mination as  to  any  conversations  that  might  affect  Koech.  It 
might  be  a  matter  for  future  consideration  whether  the  counsel 
for  Kroehl,  after  such  evidence,  would  have  a  right  to  address  the 
jury  upon  it. 

Woods  and  May  were  indicted  for  manslaughter,  and  separately 
defended ;  the  counsel  for  Woods  addressed  the  jury,  but  called  no 
witness,  and  then  the  counsel  for  May  addressed  the  jury  and 
called  witnesses,  who  threw  the  blame  on  Woods ;  and  it  was 
held  that  the  counsel  for  Woods  should  be  allowed  not  only  to 
cross-examine  May's  witnesses,  but  again  to  address  the  jury. 
The  proper  course  was  for  Woods'  counsel  to  cross-examine  first, 
the  counsel  for  the  prosecution  next,  and  the  counsel  for  May  to 
re-examine.  At  the  close  of  the  evidence,  Woods'  counsel  would 
address  the  jury,  confining  himself  strictly  to  the  evidence  ad- 
duced for  May,  and  then  the  counsel  for  the  prosecution  would 
reply  generally,  (g)  So  where  Burdett  and  Luck  were  tried  for 
stealing  wood,  and  in  the  course  of  the  defence  of  Luck,  Cox  was 
called  as  a  witness  on  his  behalf,  with  a  view  of  showing  that  Luck 
was  an  innocent  agent  in  taking  the  wood,  and  in  so  doing  Cox 
gave  evidence  tending  to  criminate  Burdett ;  Burdett's  counsel 
claimed  the  right  of  cross-examining  Cox,  and  then  addressing  the 
jury  upon  his  evidence ;  but  the  sessions  refused  permission  to 
cross-examine  and  address  the  jury,  but  offered  to  put  through  the 
chairman  such  questions  as  Burdett's  counsel  suggested ;  it  was 
held,  on  a  case  reserved,  that,  in  this  particular  case,  the  counsel 
for  Burdett  had  a  right  to  cross-examine  Cox,  and  to  cross-examine 


(a)  Hill  v.  Coombe,  cor.  Abbott,  J., 
Manning's  Digest,  tit.  Witness,  pi.  236. 

(6)  Doe  v.  Wood,  cor.  Abbott,  J.,  ibid, 
pi.  237.  The  objection  was  frequently 
taken  and  allowed  during  the  proceedings 
in  the  House  of  Lords  in  the  Queen's  case. 
See  the  printed  evidence. 

(<?)    Sainthill    v.  Bound,   4    Esp.    74. 


Howell  r.  Lock,  2  Campb.  14. 

(rf)  Graham  v.  Dyster,  2  Stark.  N.  P.C. 
23.  Sideways  v.  Dyson,  ibid.  49. 

(e)  Post'p.  549. 

(/)  2  Stark.  N.  P.  C.  343. 

(g}  Reg.  v.  Woods,  6  Cox,  C.  C.  224. 
The  Recorder,  after  consulting  Cresswcll, 
J.,  and  Williams,  J. 
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him  without  doing  so  through  the  court,  and  had  also  a  right  to 
reply  on  his  evidence.  But  the  court  must  not  be  understood  as 
saying  that  he  would  have  had  that  right  if  the  evidence  of  Cox 
had  not  tended  to  criminate  him.  All  the  court  decided  was  that 
in  this  particular  case  the  course  taken  was  wrong,  (h) 

If  a  witness  be  called  merely  for  the  purpose  of  producing  a  ^0  may  t,Q 
written  instrument,  he  need  not  be  sworn,  and,  unless  sworn,  he  is  cross-exa- 
not  subject  to  cross-examination.  In  an  action  for  maliciously,  mmetl- 
and  without  probable  cause,  making  a  charge  of  felony  before  a 
justice  of  the  peace  against  the  plaintiff,  and  causing  him  to  be  ap- 
prehended, the  plaintiff's  counsel  having  called  upon  the  justice  to 
produce  the  information  taken  by  him,  which  was  accordingly  pro- 
duced, was  proceeding  to  prove  the  information  by  the  justice's 
clerk ;  when  it  was  insisted  by  the  defendant's  counsel,  that  he 
should  be  allowed  to  cross-examine  the  justice,  who  had  produced 
the  examination :  but  Holroyd,  J.,  held  that  this  could  not  be  done, 
and  that  the  plaintiff's  counsel  might  proceed  to  prove  the  exami- 
nation in  the  regular  manner.  (2)  And  so  on  an  indictment  for 
perjury,  where  a  sheriff's  officer  had  been  subprenaed  to  produce  a 
warrant  of  the  sheriff;  Littledale,  J.,  ordered  him  to  do  so  without 
being  sworn.  (?)  But  where  upon  an  indictment,  for  perjury  the 
attorney  for  the  prosecution  was  called  and  sworn,  and  produced  a 
copy  of  a  declaration  in  an  action  brought  by  the  defendant  against 
the  prosecutor,  though  he  was  not  asked  any  question  on  the  part 
of  the  prosecution ;  Abbott,  C.  J.,  held  that  the  defendant  was 
entitled  to  cross-examine  him.  (k)  And  if  a  witness  be  called, 
though  it  be  through  necessity,  for  the  purpose  of  the  mere  formal 
proof  of  a  document,  this  makes  him  a  witness  for  all  purposes, 
and  he  may  be  cross-examined  as  to  the  whole  of  the  case.  (/)  So 
it  was  once  held,  that  if  a  witness  has  been  called  by  one  party, 
and  sworn,  the  other  may  cross-examine  him,  though  no  question 
has  been  asked  him  in  chief,  (m)  But  it  has  been  since  held  that 
if  a  witness  be  called  under  a  mistake,  and  the  mistake  be  dis-  [9  is] 
covered  before  any  question  is  put  to  him  by  the  counsel  who 
calls  him,  he  is  not  liable  to  cross-examination,  although  he  has 
been  sworn,  (n)  And  so  where  a  witness  being  sworn  was  asked 

(K)  Reg.  v.  Burdett,  Dears.  C.  C.  431.  borough  would  not  allow  the  defendant 

See  Beale  v.  Mouls.  1  C.  &  K.  1.    On  the  to  cross-examine  him,  since  he  could  not 

same  ground  it  would  seem  that  one  pri-  have  been  permitted  to  have  given  evi- 

soner  might  call  witnesses  to  contradict  dence  for  the  plaintiff.     Reed  v.  James, 

the  witnesses  called  for  another  prisoner,  1  Stark.  N.  P.  C.  132. 
if  their  evidence  criminated  him.  (n)  Wood  v.  Mackinson,  2  M.  &  Rob. 

(i)  Simpson  v.  Smith,  2  Phill,  Ev.  397.  273,  where  the  witness  was  called  and 

See  also  Davis  v.  Dale,  M.  &  M.  514.  sworn,  and  the  counsel  said  he  had  been 

Evans  v.  Moseley,  2  Dowl.  P.  R.  364.  misinstructed  as  to  what  the  witness  was 

Perry  v.  Gibson,  1  A.  &  E.  48.  Summers  able  to  prove  ;  and  Coleridge,  J.,   said, 

v.  Moseley,  4  Tyrw.  158.  '  The  more  satisfactory  principle  to   Jay 

(j)  Rex  v.  Murlis,  M.  &  Mai.  515.  down  is  this,  that  if  there  really  be  a  mis- 

(k)  Rex  v.  Brooke,  2  Stark.  N.  P.  C.  take,  whether  on  the  part  of  the  counsel 

472.  or  the  officer,  and  that  mistake  be  dis- 

(/)  Morgan  v.  Brydges,  2  Stark.  N.  P.O.  covered  before  the  examination  in  chief 

314.  has  begun,  the  adverse  party  ought  not 

(m)  Phillipps  v.  Earner,   1   Esp.   356.  to  have  the  right  to  take  advantage  of 

But  where  in  an  action   by  the  assignees  this  mistake  by  cross-examining  the  wit- 

of  a   bankrupt,  the  petitioning  creditor  ness.'     Rush   v,  Smyth,  4  Tyrw.  675.     1 

was  called  for  the  purpose  of  producing  C.  M.  &  R.  94.    Clifford  v.  Hunter,  3 

the  bill  of  exchange  on  which  the  action  C.  &  P.  16. 
was  founded,   and   sworn ;  Lord  Ellen- 
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only  one  immaterial  question,  and  his  evidence  stopped  by  the 
judge,  it  was  held  that  the  opposite  party  had  no  right  to  cross- 
examine  him.  (o) 

Calling  wit-          It  is  fully  settled  that  the  counsel  for  the  prosecution  are  not 
nesses  whose     bound  to  call  every  witness  whose  name  is  on  the  back  of  the  in- 

names  are  on     dictment,  (p}  but  may  call  what  witnesses  they  think  proper,  (a} 
the  back  of  the    ^  vr..         r  xil  Y 

indictment.       The  prosecutor,  however,  ought  to  cause  the  witnesses  to   be 

present  in  court,  because  the  prisoner  may  have  neglected  to 
bring  them  himself  in  consequence  of  their  names  being  on  the 
back  of  the  bill,  (r)  It  was  formerly  the  practice,  where  the 
counsel  for  the  prosecution  did  not  call  a  witness  whose  name  was 
on  the  back  of  the  bill,  for  the  judge  to  call  the  witness,  in  order 
that  he  might  be  cross-examined  by  the  prisoner  in  the  same  way 
as  if  he  had  been  called  by  the  counsel  for  the  prosecution;  (s) 


(o)  Creevy  v.  Carr,  7  C.  &  P.  64,  Gur- 
ney,  B. 

(p)  Reg.  v.  Woodhead,  2  C.  &  K.  520, 
Dec.  1847,  where  Alderson,  B.,  said,  the 
judges  had  laid  down  this  as  a  rule.  Reg. 
v.  Edwards,  3  Cox,  C.  C.  82.  Erie,  J. 
A.D.  1848.  Reg.  v.  Cassidy,  1  F.  &  F. 
79.  March  1858.  Parke,  B.,  after  con- 
sulting Cresswell,  J. 

(<?)  Reg.  v.  Cassidy,  supra.  Reg.  v. 
Edwards,  supra. 

(r)  Reg.  v.  Woodhead,  supra.  Reg. 
v.  Cassidy,  supra. 

(s)  Rex  v.  Simmonds,  1  -C.  &  P.  84, 
Hullock,  B.  Rex  v.  Whitbread,  ibid, 
note  (a).  Reg.  v.  Bull,  9  C.  &  P.  22.  In 
Rex  v.  Beezley,  4  C.  &  P.  220,  Little- 
dale  said  that  the  counsel  for  the  prose- 
cation  ought  to  call  all  the  witnesses  on 
the  back  of  the  bill ;  and  in  many  cases 
on  the  Oxford  Circuit  learned  judges 
have  directed  the  counsel  for  the  prose- 
cution to  call  every  witness  on  the  back 
of  the  bill,  and  it  has  been  treated  as  if 
the  counsel  for  the  prisoner  had  a  right 
to  have  them  all  called  by  the  counsel  for 
the  Crown,  in  order  to  enable  him  to 
cross-examine  them.  Indeed,  the  cases 
have  gone  further  than  this  ;  as  it  has 
been  held  on  several  occasions  that  wit- 
nesses, not  on  the  back  of  the  bill,  but 
who  were  acquainted  with  the  facts  of 
the  case,  ought  to  be  called  on  the  part 
of  the  prosecution.  In  Reg.  v.  H olden, 
8  C.  &  P.  606,  on  an  indictment  for  mur- 
der, Patteson,  J.,  directed  the  daughter 
of  the  deceased,  whose  name  was  not  on 
the  back  of  the  indictment,  to  be  called, 
saying,  'every  witness  who  was  present 
at  a  transaction  of  this  sort  ought  to  be 
called,  and  even  if  they  give  different  ac- 
counts, it  is  fit  that  the  jury  should  hear 
their  evidence,  so  as  to  draw  their  own 
conclusion  as  to  the  real  truth  of  the 
matter.'  And  in  the  same  case,  it  ap- 
pearing that  there  had  been  a  post  mortem 
examination  of  the  body  of  the  deceased 
by  a  surgeon  who  was  examined,  and 
another  surgeon  who  was  in  court,  and 
that  there  was  some  difference  of  opinion 
as  to  the  cause  of  the  death  ;  Patteson,  J., 
said, '  As  the  surgeon  is  in  court,  I  shall 


insist  upon  his  being  examined.  He  is  a 
material  witness,  who  is  not  called  on  the 
part  of  the  prosecution ;  and  as  he  is  in 
court,  I  shall  call  him  for  the  furtherance  of 
justice.'  And  he  was  called  and  examined 
by  the  learned  judge.  In  Reg.  v.  Chap- 
man, 8  C.  &  P.  558,  Lord  Abinger,  C.  B., 
directed  the  name  of  the  brother  of  the 
prisoner,  who  was  present  at  the  time 
when  the  murder  was  alleged  to  have 
been  committed,  to  remain  on  the  back 
of  the  bill,  and  said,  the  counsel  for  the 
prosecution  would  best  discharge  his 
duty  by  calling  him  as  a  witness  on  the 
trial.  See  also  Reg.  v.  Orchard,  ibid, 
note  (6).  In  Rex  v.  Stroner,  1  C.  &  K. 
650,  March  1845,  the  prosecutrix,  on  a 
trial  for  rape,  stated  that  she  imme- 
diately complained  to  her  mistress,  and 
that  her  clothes  were  afterwards  washed 
by  a  woman,  and  neither  of  these  per- 
sons were  bound  over  to  give  evidence, 
and  their  names  were  not  on  the  back  of 
the  indictment ;  but  both  were  attend- 
ing as  witnesses  for  the  prisoner ;  and 
Pollock,  C.  B.,  held  that  they  must  be 
both  called  for  the  prosecution,  but  that 
the  counsel  for  the  prosecution  must  be 
allowed  every  latitude  in  examining  them. 
In  Rex  v.  Bodle,  6  C.  &  P.  186,  Gaselee, 
J.,  and  Vaughan,  B.,  held  that  it  was  in 
the  discretion  of  the  judge  whether  a  wit- 
ness whose  name  is  on  the  back  of  the 
indictment  should  be  called  for  the  pri- 
soner's counsel  to  examine  him  before  the 
prisoner  was  called  on  for  his  defence  ; 
and  the  father  of  the  prisoner  having  been 
examined  before  the  coroner,  and  bound 
over  to  give  evidence  at  the  assizes  against 
the  prisoner  for  murder,  the  learned  judges 
held  that  the  father  ought  to  be  called  ; 
and  he  was  called,  and  asked  as  to  state- 
ments he  had  made  respecting  the 
murder,  with  a  view  of  discrediting  and 
contradicting  him,  and  thereby  raising 
a  suspicion  that  the  witness  might  have 
committed  the  murder  himself ;  and  it 
was  held  that  as  the  father  had  not  been 
examined  by  the  counsel  for  the  prose- 
cution, and  had  been  only  called  at  the 
instance  of  the  counsel  for  the  prisoner, 
the  latter  could  not  be  allowed  to  call 


CHAP.  v.  §  ii.]     Examination  of  Witnesses. 

but  it  is  now  settled  that  where  a  witness  who  is  not  called  by  the 
counsel  for  the  prosecution  is  called  by  the  prisoner,  he  must  be 
considered  his  witness,  as  much  as  those  subpoenaed  and  called  by 
him.  (t)  As  the  witness  is  the  prisoner's  witness,  it  follows  that 
the  counsel  for  the  Crown  may  impeach  his  evidence  in  the  same 
manner  as  if  he  had  been  subpoenaed  and  called  by  the  prisoner.  (M) 

Where  several  witnesses,  who  had  been  bound  over  by  the  ma- 
gistrates to  give  evidence  against  a  prisoner,  did  not  go  before  the 
grand  jury,  nor  were  their  names  on  the  back  of  the  bill ;  Alderson, 
B.,  is  reported  to  have  said,  e  This  practice  must  not  be  allowed. 
Every  witness  whose  deposition  is  taken  by  the  magistrate,  and 
who  is  under  recognizances  to  appear,  should  go  before  the  grand 
jury,  and  his  name  should  be  indorsed  on  the  bill.  Otherwise 
great  injustice  may  be  done  to  prisoners.  A  prisoner  relies  upon 
certain  witnesses  being  produced  by  the  prosecution,  and  whose 
depositions  he  is  entitled  to.  He  has  a  right  to  their  testimony, 
if  it  tells  in  his  favour.'  (v)  But  this  dictum  was  uttered  at  a  time 
when  it  was  considered  that  the  prisoner  was  entitled  to  have  all 
the  witnesses  on  the  back  of  the  bill  called,  in  order  that  he  might 
cross-examine  them,  (w?)  But  as  that  is  no  longer  the  practice,  it 
should  seem  that  it  will  be  quite  sufficient  if  the  prosecutor  has 
the  witnesses  in  court,  though  their  names  are  not  put  on  the  back 
of  the  bill,  and  they  have  not  been  before  the  grand  jury. 

It  is  reported  to  have  been  ruled  by  Lord  Kenyon,  (#)  that 
where  a  witness  has  been  examined  by  one  party,  and  cross- 
examined  by  the  other,  and  the  latter  has  afterwards  occasion  to 
call  the  same  witness  back  as  part  of  his  own  case,  the  privilege  of 
cross-examination  continues,  and  leading  questions  may  be  put  to 
him.  But  it  has  been  very  properly  remarked,  (y)  that  the  mode 
of  examination  under  such  circumstances  is  in  truth  regulated, 
according  to  the  disposition  and  temper  manifested  by  the  witness, 
by  the  discretion  of  the  presiding  judge,  (z) 

Where  on  an  indictment  for  burglary,  there  was  no  counsel  for 
the  Crown,  Taunton,  J.,  after  the  examination  of  witnesses  to 
facts  on  the  part  of  the  prisoners,  recalled  a  witness  for  the  prose- 
cution, and  then,  addressing  the  prisoner's  counsel,  inquired  if  he 
had  any  question  to  ask  upon  it,  saying,  that,  although  he  as 
judge  had  recalled  the  witness  for  the  purposes  of  justice,  he 
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witnesses  to  contradict  him  as  to  the  dif- 
ferent accounts  he  had  given  respecting 
the  murder.  In  Reg.  v.  Vincent,  9  C.  & 
P.  91,  Alderson,  B.,  held  that  the  calling 
such  a  witness  in  felony  was  discretion- 
ary, but  it  was  a  discretion  always  exer- 
cised, and  he  thought  it  might  well  be 
exercised  in  a  case  of  misdemeanor. 

(0  Reg.  v.  Cassidy,  supra.  Reg.  v. 
Woodhead,  sup? a.  The  following  cases, 
therefore,  cannot  be  considered  autho- 
rities any  longer.  Keg.  v.  Barley,  2 
Cox,  191,  where  Pollock,  C.  B.,  after 
con>ulting  Coleridge,  J.,  insisted  on  the 
counsel  for  the  Crown  calling  witnesses 
on  the  back  of  the  bill.  The  dictum 
of  Alderson,  B.,  that  it  was  the  duty  of 
the  prosecutor  to  put  an  adverse  witness 
in  the  box,  in  Reg.  v.  Carpenter,  1  Cox, 
C.  C.  72.  Rex  v.  Beezley,  4  C.  &  P.  220, 
VOL.  III.  M 


where  Littledale,  J.,  held  that  the  coun- 
sel for  the  Crown  was  confined  to  ques- 
tions which  arose  out  of  the  cross-exami- 
nation of  a  witness  whom  he  had  directed 
to  be  called.  Rex  v.  Harris,  7  C.  &  P.  58 1 , 
as  far  as  it  may  tend  to  show  that  where 
the  witness  is  called  by  the  judge,  the 
counsel  for  the  Crown  has  no  right  to  ex" 
amine  him. 

(w)  Reg.  v.  Woodhead,  supra,  per  Al- 
derson, B. 

(y)  Reg.  v.  Carpenter,  1  Cox,  C.  C.  72. 
A.  D.  1844. 

(w}  Alderson,  B. ,  said  so  in  this  case-, 

(#)  Dickinson  v.  Shee,  4  Esp.  67. 

(#)  1  Stark.  Ev.  188. 

(z)  See  also  the  observations  of  Ab- 
bott, C.  J.,  in  Basten  v.  Carew,  Ry.  & 
Mood.  N.  P.  C.  127. 
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thought  it  right  that  the  prisoner's  counsel  should  have  the  oppor- 
tunity of  cross-examining  the  witness  again,  (a) 

The  object  of  re-examining  a  witness  being  merely  to  explain 
the  facts  stated  by  the  witness  on  cross-examination,  he  cannot  be 
re-examined  as  to  any  facts  unconnected  with  it;  but  if  any 
material  question  has  been  omitted  in  the  examination  in  chief, 
the  practice  is  to  suggest  it  to  the  court,  who  will  put  it  to  the 
witness,  or  decline  to  do  so,  at  its  discretion.  \b) 

The  same  principle  is  observed,  with  reference  to  the  conduct 
of  the  entire  case,  as  to  the  restriction  on  the  evidence  in  reply  to 
the  defendant's  case.  After  the  close  of  the  case  for  the  defend- 
ant, the  general  rule  is,  that  the  evidence  in  reply  must  bear 
directly  or  indirectly  upon  the  subject-matter  of  the  defence,  and 
ought  not  to  consist  of  new  matter  unconnected  with  the  defence, 
and  not  tending  to  controvert  or  dispute  it.  (c)  This  is  the 
general  rule,  made  for  the  purpose  of  preventing  confusion, 
embarrassment,  and  waste  of  time;  but  it  rests  entirely  in  the 
discretion  of  the  judge  whether  it  ought  to  be  strictly  enforced 
or  remitted,  as  he  may  think  best  for  the  discovery  of  truth  and 
the  administration  of  justice,  (d) 

Where  on  an  indictment  for  larceny,  the  case  for  the  Crown 
rested  merely  on  the  fact  of  the  stolen  property  being  found  in 
the  house  of  the  prisoner  soon  after  it  was  lost,  and  a  witness  for 
the  defence  proved  that  the  prisoner  bought  the  property  from  a 
third  person,  who  was  called  by  the  counsel  for  the  Crown  to 
prove  not  only  that  the  prisoner  did  not  buy  the  property  of  him, 
but  that  he  saw  the  prisoner  steal  it ;  it  was  held  that  his  evidence 
was  only  admissible  as  far  as  it  went  to  destroy  the  case  set  up  on 
the  part  of  the  prisoner,  that  is,  to  show  that  the  prisoner  did  not 
buy  the  property  of  him.  (e)  So  where  the  defence  of  the 
prisoners  was  an  alibi,  viz.,  that  they  were  at  a  public-house  a  con- 
siderable distance  from  where  the  offence  was  committed,  and  it 
was  proposed  on  the  part  of  the  Crown  to  prove  in  reply  that  the 
prisoners  were  seen  near  the  spot  at  which  the  robbery  was 
committed,  and  that,  therefore,  they  could  not  have  been  in  the 
public-house;  Taunton,  J.,  rejected  the  evidence,  saying,  ' Proving 
that  the  parties  were  near  the  place  at  which  the  offence  was 
committed  is  evidence  in  chief,  and  not  evidence  in  reply.  What- 
ever is  a  confirmation  of  the  original  case  cannot  be  given  as 
evidence  in  reply ;  and  the  only  evidence  which  can  be  given  as 
evidence  in  reply,  is  that  which  goes  to  cut  down  the  case  on  the 
part  of  the  defence,  without  being  any  confirmation  of  the  case  on 
the  part  of  the  prosecution.'  (/)  But  where  on  a  similar  indictment 
a  similar  defence  was  set  up,  Alderson,  B.,  permitted  a  person,  who 
had  been  robbed  on  the  road  near  the  place  where  the  prosecutor 
was  robbed,  to  prove  not  only  that  he  saw  the  prisoner  there, 
but  the  whole  circumstances  under  which  he  met  the  prisoner,  (g) 


(a)  Hex  v.  Watson,  6  C.  &  P.  653. 

(b)  2  Phill.  Ev.  408.    See  post,  p.  562, 
as  to  re-examining  a  witness   who   has 
been  cross-examined  respecting  his  former 
statements  and  declarations. 

(c)  2  Phiil.  Ev.  408. 
(c/)  Ibid. 

(e)  Hex  v.  Stimpson,   2  C.  &  P.  415, 


Garrcw, B.  Mr.Phillipps  observes,  'This 
was  carrying  the  rule  very  far,  as  the  fact 
of  seeing  the  prisoner  steal  the  goods 
would  be  strong  evidence  that  he  did  not 
buy  them.'  2  Phill.  Ev.  410. 

(/)  Rex  v.  Hilditch,  5  C.  &  P.  299. 

(y)  Reg.  v.  Brings,  2  M.  &  Hob.  199. 
Rex  v.  Hilditch  dues  not  appear  to  have 
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And  so  where  in  an  action  for  an  injury  occasioned  by  the  defend-  Briggs  v 
ant  through  negligently  driving  a  carriage,  the  plaintiffs  witnesses  Avnsworth. 
described  the  carriage  as  having  been  driven  by  the  defendant 
when  the  accident  occurred  at  Layton,  and  other  witnesses  spoke 
to  the  defendant  having  been  seen  in  the  neighbourhood  of  Lay- 
ton  about  the  time  in  question ;  and  the  defendant  called  witnesses 
to  prove  that,  at  the  time  in  question,  he  was  at  Richmond,  and 
the  plaintiff  then  tendered  other  witnesses  to  show  that  the  defend- 
ant was  not  at  Richmond,  but  at  Layton ;  Lord  Denman,  C.  J., 
held  that  it  would,  perhaps,  have  been  more  correct  had  the  plain- 
tiff, in  the  first  instance,  called  the  witnesses  then  tendered,  but  he 
did  not  think  that  he  could,   even  at  this  period  of  the  cause, 
exclude  the  evidence  from  the  jury,  which  certainly  went  to  contra- 
dict the  defendant's  alibi,  (h)     And  where  on  an  indictment  for  Findon's  case, 
horse  stealing  the  defence  was  an  alibi,  which  went  to  show  that  the 
prisoner,  on  the  7th  and  8th  of  March,  was  at  places  many  miles 
from  the  place  where  the  horses  were  stolen,  and  on  the  9th  re- 
turned  home;  Tindal,  C.  J.,  permitted  a  witness  to  be  called  to  prove 
that  the  prisoner,  when  taken  into  custody  on  the  10th  of  March,  said 
that  he  had  been  at  home  ever  since  the  Wednesday  before,  (t) 

Where  on  a  trial  for  robbery  the  prosecutor  proved  that  he  had   A  statement 
lost  a  large  quantity  of  blood  from  his  head,  and  that  his  assailant  of  tlie.  Pri" 
had  put  his  arm  round  his  neck,  and  the  prisoner's  coat  appeared  to'thVpri-1'  ^ 
to  have  been  recently  stained  with  blood  on  the  collar  and  sleeve ;   soner's  wit- 
and  the  prisoner  called  a  witness,  who  swore  that  on  the  day  nes8- 
before  the  robbery  he  had  observed  that  the  prisoner's  coat  was 
bloody,  and  that  the  prisoner  had  told  him  the  blood  had  flowed  from 
a  hare  which  he  had  carried  over  his  shoulder;  it  was  held  that  the 
statement  of  the  prisoner  before  the  magistrate,  in  which  he  had 
given  a  different  account  of  the  marks  of  blood,  was  admissible  in 
reply  to  the  evidence  given  by  the  prisoner,  (j) 

Where  the  plaintiff  brought  an  action  against  the  defendant  Evidence  in 
for  imprisoning  her  on  a  false  charge  of  stealing  chaff,  which  was  r.ePlv»  where 
found  in  her  drawer,  and  two  witnesses   called  by  the  plaintiff  ^"xed  with 
stated  that  they  had  sold  her  chaff  similar  to  that  found  in  her  chaff, 
drawer,  and  the  defendant's  witnesses  pointed  out  marks  show- 
ing that  the  chaff  found  in  the  plaintiff's  drawer  corresponded 
with  that  belonging  to  the  defendant,  and  mentioned  in  particular 
that  linseed  was  mixed   with   the  chaff,  which  was  said  to  be 
unusual ;  it  was  held  that  the  plaintiff  might  prove  in  reply  that  lin- 
seed mixed  with  chaff  had  been  previously  sent  to  the  plaintiff,  (k) 

Where  the  counsel  for  the  Crown  has,  per  incuriam,  omitted  to  Reply  corn- 
put  in  a  piece  of  evidence  before  commencing  his  reply,  and  the  menced  before 
course  of  justice  might  be  interfered  with  if  the  evidence  were  evidence111 
not  given,  the  court  may  permit  the  evidence  to  be  given.  (/) 

The   question  whether  any  particular  evidence  ought  to  be  It  is  in  the 

been  cited  in   this  case.    It  may  have  the  reporters.     And  see  Reg.  v.  Frost,  9 

been  thought  in  this  case  that  the  evi-  C.  &  P.  159. 

dence   of  the   second   robbery  was   not  (t)  Rex  v.  Findon,  6  C.  &  P.  132. 
essential  on  the  part  of  the  prosecution  (J)  Reg.  v.  White,  2  Cox,  C.  C.  192. 
until  the  alibi  was  set  up,  and  that  that  Pollock,    C.   B.,    after  consulting    Cole- 
rendered  the  proof  of  the  second  robbery  ridge,  J. 

essential.     See  the  cases  collected,  ante,  (k}  Wright  v.  Willcox,  9  C.  B.  650. 

p.  281,  et  seq.     C.  S.  G.  (/)  Reg.  v.  White,  2  Cox,  C.  C.  192. 

(h)  Briggs  v.  Aynsworth,  2  M.  &  Rob.  See  this  case,  ante,  p.  464. 
168.     See  a  learned  note  to  this  case  by 
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admitted  in  reply,  rests  in  the  discretion  of  the  court,  which  will 
be  exercised  with  a  view  to  attain  the  ends  of  justice  according  to 
the  circumstances  of  the  case,  (m) 

It  has  already  been  remarked  that  a  witness  cannot  be  cross- 
examined  as  to  a  written  document  in  the  possession  of  the  party 
who  calls  him  ;  (n)  and  the  rule  is  general,  that  a  witness  cannot 
either  be  examined  in  chief  or  cross-examined  as  to  the  contents 
of  a  written  document,  not  produced;  yet,  in  civil  cases,  he  has 
sometimes  been  allowed  to  be  examined  as  to  the  general  result 
from  a  great  number  of  documents,  too  voluminous  to  be  read  in 
court.  (0) 

A  witness  may  refresh  his  memory  by  means  of  a  written  in- 
strument, which  cannot  itself  be  legally  produced  in  evidence. 
Mr.  Phillipps  (/?)  divides  the  cases  in  which  a  witness  may  be 
allowed  to  refresh  his  memory  into  three  classes.  First,  where  the 
writing  serves  only  to  revive  or  assist  the  memory  of  the  witness, 
and  to  bring  to  his  mind  a  recollection  of  the  facts.  Secondly, 
where  the  witness  recollects  having  seen  the  writing  before,  and, 
though  he  has  no  independent  recollection  of  the  facts  mentioned 
in  it,  yet  remembers  that  at  the  time  he  saw  it  he  knew  the  con- 
tents to  be  correct.  Thirdly,  where  it  brings  to  the  mind  of  the 
witness  neither  any  recollection  of  the  facts  mentioned  in  it,  nor 
any  recollection  of  the  writing  itself,  but,  nevertheless,  enables 
him  to  swear  to  a  particular  fact,  from  the  conviction  on  his  mind 
on  seeing  a  writing  which  he  knows  to  be  genuine.  In  the  first  class 
of  cases,  where  the  memory  of  the  witness  has  been  revived  by  the 
previous  inspection  of  the  writing,  it  is  not  necessary,  as  a  condition 
of  the  admission  of  his  oral  testimony,  that  the  writing  should  be 
produced  in  court ;  but  the  absence  of  it  might  afford  matter  of 
observation,  (q)  In  the  two  last  classes  of  cases  the  writing  must 
be  produced,  (r) 

Where,  in  order  to  prove  the  taking  of  a  tenement,  a  witness 
produced  a  book  containing  an  entry  made  by  him  of  the  terms  of 
the  taking,  and  stated  that  he  had  no  memory  of  them  but  from 
the  book,  without  which  he  should  not  of  his  own  knowledge  be 
able  to  speak  to  the  facts,  but  on  reading  the  entry  he  had  no 
doubt  that  the  facts  really  happened ;  the  court  held  that  the  wit- 
ness might  look  at  the  entry  to  refresh  his  memory,  and  give  parol 
evidence  of  the  letting,  (s)  So  where  a  receipt  for  money  has 
been  given  on  unstamped  paper,  it  may  be  used  by  the  witness, 
who  saw  it  given,  to  refresh  his  memory.  (#)  And  where  a  wit- 
ness, who  had  received  money  and  given  a  receipt  for  it,  which 
could  not  be  read  in  evidence  for  want  of  a  proper  stamp,  had  be- 
come blind,  the  receipt  was  allowed  by  Abbott,  C.  J.,  to  be  read 
over  to  him  in  court  (he  being  informed  that  the  paper  was  in  his 
handwriting)  in  order  to  refresh  his  memory,  (w)  So  to  prove  an 
act  of  bankruptcy  committed  some  years  back,  a  deposition  made 
at  the  time  by  an  aged  witness  was  allowed  by  Lord  Kenyon  to 


On)  Doe  dem.  Nicoll  v.  Bower,  16  Q.B. 
805.  Wright  v.  Willcox,  9  C.  B.  650. 

(n)  Ante,  p.  526. 

(o)  Meyer  v.  Sefton,  2  Stark.  N.  P.  C. 
276.  Roberts  u.  Doxon,  Peake,  N.  P.  C. 
83. 

(p)2  Phill.  Ev.  411. 

(     Ibid. 


(r)  2  Phill.  Ev.  412.  Doe  v.  Perkins, 
3  T.  R.  794. 

(s)  Rex  v.  St.  Martin's,  Leicester,  2  A. 
&  E.  210. 

(f)  Rambert  v.  Cohen,  4  Esp.  213. 

(M)  Catt  v,  Howard,  3  Stark.  N.  P.  C. 
8.  See  also  Jacob  v.  Lindsay,  1  Ea&t, 
460. 
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be  read  to  him  for  the  same  purpose,  (v)  And  where  a  witness 
was  uncertain  whether  an  execution  was  put  in  on  the  4th  or  5th 
of  May,  Tindal,  C.  J.,  on  the  authority  of  the  preceding  case, 
allowed  his  deposition,  which  had  been  made  before  the  Commis- 
sioners of  Bankrupt  on  the  1 2th  of  the  same  month,  to  be  used  by  the 
witness,  to  refresh  his  memory  as  to  the  date  of  the  execution,  (w) 
So  where  a  deed  bore  date  the  20th  of  June,  and  a  witness 
could  not  recollect  whether  it  was  executed  on  the  day  of  the 
date  or  not ;  Pollock,  C.  B.,  held  that  his  examination  taken  on 
the  3rd  of  July,  whilst  the  facts  stated  in  it  were  fresh  in  his 
memory,  and  which  was  not  in  his  handwriting,  but  was  signed 
by  him,  might  be  used  to  refresh  his  memory,  (x)  But  a  witness 
cannot  refresh  his  memory  by  such  depositions,  if  they  are  not 
taken  contemporaneously,  or  nearly  so,  with  the  matters  to  which 
they  relate,  (y) 

With  regard  to  depositions  in  criminal  cases,  it  has  been  held  Depositions  in 
that  they  are  not  available  for  the  purpose  of   refreshing  the  criminal  cases, 
memory  of  a  witness,  (z)  unless  they  are  used  for  that  purpose 
with  the  sanction  of  the  court,  (a) 

The  general  rule  is,  that  a  witness,  to  assist  his  memory,  may  Rule  as  to 
use  a  written  entry,  if  it  were  made  by  himself  shortly  after  the  memorandum 
occurrence  of  the  facts  to  which  it  relates ;  but  if  he  cannot  speak  memoryh  th° 
to  the  fact  from  recollection,  any  further  than  as  finding  it  entered 
in  a  book  or  paper,  such  book  or  paper  ought  to  be  produced,  and 
if  not  evidence,  the  testimony  of  the  witness  amounts  to  nothing.  (&) 
Although  in  general  the  entries  ought  to  have  been  made  by  the 
witness  himself,  yet  if  another  wrote  them,  and  the  witness  re- 
gularly examined  them  from  time  to  time,  soon  after  they  were 
written,  and  while  the  facts  stated  in  them  were  fresh  in  his 
recollection,  he  may  refresh  his  memory  by  referring  to  them,  as  if 
he  had  written  them  with  his  own  hand,  (c)  So  where  a  witness 
on  looking  at  a  written  paper  has  his  memory  so  refreshed  that  he 
can  speak  to  the  facts  from  a  recollection  of  them,  his  testimony 
is  clearly  admissible,  although  the  paper  may  not  have  been  written 
by  him.  (d)  Where  therefore  a  witness  had  attended  Chartist 


(t>)  Vaughan  v.  Martin,  1  Esp.  N.  P.  C. 
440. 

(u>)  Smith  v.  Morgan,  2  M.  &  Rob. 
257.  But  Tindal,  C.  J.,  refused  to  al- 
low the  witness  to  look  at  more  than 
the  date  of  the  transaction,  as  to  which 
he  was  uncertain  ;  as  it  would  be  lead- 
ing a  witness  too  much  to  attempt  to 
bind  him  down  to  all  that  he  had  thus 
said. 

(a:)  Wood  v.  Cooper,  1  C.  &  K.  645. 

(#)  Whitfidd  v.  Aland,  2  C.  &  K. 
1015,  Wilde,  C.  J.  No  date  is  given 
in  this  case. 

(2)  Reg.  v.  Stokes,  4  Cox,  C.  C.  451, 
Williams,  J.,  saying,  '  The  deposition  is 
not  contemporaneous  with  the  facts  de- 
posed to,  and  does  not  fall  within  the 
description  of  memoranda  and  entries 
available  for  the  purpose  of  refreshing  a 
witness's  memory.'  In  this  case  it  was 
the  counsel  for  the  prisoner  who  pro- 


posed so  to  use  the  depositions.  In  Reg. 
v.  Palmer,  5  Cox,  C.  C.  236,  Pollock, 
C.  B.,  said,  'A  deposition  is  not  the  wit- 
ness's own  memorandum,  made  by  him 
contemporaneously  with  the  occurrence 
of  the  facts  stated  there,  but  a  narrative 
taken  down  by  somebody  else  from  a 
statement  subsequently  made  by  him, 
and,  therefore,  although  very  good  evi- 
dence for  the  purpose  of  contradicting 
him,  it  differs  from  the  principle  of  the 
cases  that  relate  to  refreshing  the  memory.' 

(a)  Reg.  v.  Williams,  6  Cox,  C.  C. 
343,  and  other  cases,  ante,  p.  492. 

(6)  Doe  v.  Perkins.  3  T.  R.  749.  Beech 
v.  Jones,  5  C.  B.  696.  S.  P.  on  the 
authority  of  Doe  v.  Perkins.  See  Henry 
v.  Lee,  2  Chit.  Rep.  124. 

(c)  Burrough  v.  Martin,  2  Campb.  112. 
The  entries  were  in  a  log-book. 

(d)  2  Pliill.  Ev.  413,  citing  the  Duchess 
of  Kingston's  case,  20  How.  Sta.  Tr.  619, 
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meetings  for  the  purpose  of  obtaining  information  and  communi- 
cating it  to  the  government,  and  within  two  hours  after  each 
meeting  he  detailed  such  information  to  an  inspector,  who  took  it 
down  from  his  dictation,  and  some  of  the  accounts  were  read  over 
to  him  and  some  he  read  over  himself,  and  he  often  saw  what  the 
inspector  wrote,  but  did  not  see  all,  and  he  signed  all  the  papers  ; 
and  the  inspector  proved  that  he  took  down  what  the  witness  said 
as  nearly  as  possible,  and  read  the  whole  over  to  the  witness ;  it 
was  held  that  the  witness  might  refresh  his  memory  by  these  papers. 
If  he  could  say  that  when  his  mind  was  so   full  of  the  circum- 
stances, he  ascertained  that  the  paper  correctly  detailed  them,  it 
was  immaterial  whether  he  ascertained  it  by  looking  at  the  paper 
himself  or  by  hearing  it  read  over  correctly  by  another  person,  (e) 
So  where  a  captain  produced  the  ship's  log,  which  was  written  by 
the  mate,  who  was  absent,  but  he  had  himself  read  the  log  about  a 
week  after  it  was  written,  when  the  matters  contained  in  it  were 
fresh  in  his  mind,  and  he  then  thought  it  correct,  it  was  held  that 
he  might  refresh  his  memory  by  it.  (f)     So  where  an  editor  of  a 
paper  proved  that  an  article  on  the  weather  had  been  furnished  by  a 
gentleman,  who  was  in  the  habit  of  writing  such  articles  for  that 
paper,  and  that  the  manuscript  could  not  be  found,  and  the  writer 
stated  that  he  had  no  recollection  of  having  furnished  the  particu- 
lar article,  but  that  the  statements  contained  in  the  articles  he  had 
furnished  were  invariably  true ;  it  was  held  that  the  article  might 
be  used  for  the  purpose  of  refreshing  his  memory,  (g)  But  where  the 
witness  neither  recollects  the  fact,  nor  the  truth  of  the  account  in 
writing,  and  the  writing  was  not  made  by  him,  his  testimony,  so  far 
as  it  is  founded  on  the  written  paper,  would  be  objectionable  as  hear- 
say ;  the  witness  can  be  no  more  permitted  to  give  evidence  of  his 
inference  from  what  a  third  person  has  written,  than  from  what  a 
third  person  has  said.  (A) 

By  a  copy  of         It  has  been  held  that  a  witness  will  not  be  allowed  to  refresh 
a  paper.  j^g  memory  with  a  copy  of  a  paper,  though  the  copy  was  made 

by  himself,  and  though  the  writing  might  have  been  used  for  the 
purpose.  Thus  it  has  been  held  that  a  witness  cannot  refresh  his 
memory  by  a  copy  of  an  original  memorandum,  made  by  him  six 
months  after  he  wrote  the  original,  although  the  original  was  so 
covered  with  figures  as  to  be  illegible,  (z)  But  it  is  said  that  in 
analogy  to  the  ordinary  rules  of  documentary  evidence,  a  copy 
may  be  used  to  refresh  the  memory,  on  proof  that  the  original 
is  lost,  (j)  And  two  cases  are  reported  where  it  is  said  to 

and  other  cases.    In  Lawes  v.  Reed,  2  Cox,  C.    C.  11,    where  a  counsel  gave 

Lew.  152,  Alderson,  B.,  held  that  a  wit-  evidence  from  his  notes  of  a  previous 

ness  might  refresh  his  memory  from  the  trial. 

notes  of  counsel  taken  on  his  brief  at  a  (e)  Reg.  v.  Mullins,  3  Cox,  C.  C.  526. 

former  trial;  and  he   mentioned  Balmo  Mau.'e,  J.,  and  Wightman,  J. 

v.  Hutton,  where  a  witness  had  been  al-  (/)  Anderson   v.  Whalley,  3  C.  &  K. 

lowed  to  refresh  his  memory  from  a  note  54.    Talfourd,  J.     See  Reg.  v.  Stokes,  4 

taken  by  Parke,  B.     He,  however,   ob-  Cox,  C.  C.  451. 

served  that  the  witness  must  afterwards  (0)  Topham  v.  M'Gregor,  1  C.  &  K. 

speak  from  a  refreshed  memory,  and  not  320.  Rolfe,  B. 

merely  from  the  notes.    Reg.  v,  Phillpotts,  (A)  2  Phill.  Ev.  413. 

5  Cox,  C.  C.  329,  S.  P.,  where  Erie,  J.,  (t)  Jones  v.   Stroud,  2  C.  &  P.   196, 

said,  that  if  a  witness   looks  at  a  note  Best,  C.  J. 

within  two  days,  it  has  been  held  suf-  (j)  1  Stark.  Er.  179,  and  see  2  Phill. 

ficient  to  entitle  him   to  refer  to  it  to  Ev.  416. 

refresh   bis  memory.     Keg.    v.    Bird,   5 
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have  been  held  that  a  witness  might  refresh  his  memory  by  a 
copy,  (k)  And  where  a  memorandum  was  made  by  a  witness  at 
the  time  on  a  rough  piece  of  paper,  and  he  copied  it  out  more 
neatly,  it  was  held  that  he  might  refresh  his  memory  by  the 
copy.  (I)  And  where  a  clerk  to  a  tradesman  entered  the  transac- 
tions in  trade  as  they  occurred  into  a  waste-book  from  his  own 
knowledge,  and  the  tradesman  copied  the  entries  day  by  day  into 
a  ledger,  in  the  presence  of  the  clerk,  who  checked  them  as  they 
were  copied  ;  it  was  held  that  the  clerk  might  use  the  entries  in 
the  ledger  to  refresh  his  memory,  although  the  waste-book  was 
not  produced,  nor  its  absence  accounted  for ;  as  the  entries  in  the 
ledger  were  in  the  nature  of  entries  made  by  the  clerk  him- 
self, (m)  A  witness  cannot  refresh  his  memory  by  extracts  made 
by  another  person  from  minutes  or  memoranda  made  by  the  witness 
himself,  (n) 

It  is  not  essential  that  the  memorandum  should  have  been  con- 
temporary with  the  fact ;  it  seems  to  be  sufficient  if  it  has  been 
made  by  the  witness,  or  by  another  with  his  privity,  at  a  time 
when  the  facts  were  fresh  in  the  recollection  of  the  witness,  and 
that  the  reading  such  memorandum  restores  the  recollection  of 
the  fact  which  had  faded  in  the  memory,  or  enables  him  to  swear 
to  the  truth  of  the  fact,  (o)  When  a  witness  refreshes  his 
memory  from  memorandums,  it  is  always  usual,  and  very  reason- 
able, that  the  adverse  counsel  should  have  an  opportunity  of  look- 
ing at  them,  when  he  is  cross-examining  the  witness,  (p) 

A  writing  cannot  be  used  to  refresh  the  memory,  if  it  appears 
to  have  been  made  for  the  purpose  of  the  cause.  Thus  where  a 
witness  refreshed  her  memory  by  papers  in  her  own  handwriting, 
some  of  which  were  in  the  form  of  a  deposition,  which  was  drawn 
by  the  plaintiff's  solicitor,  whom  she  had  requested  to  digest  her 
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(K)  Tanner  v.  Taylor,  cited  in  Doe  v. 
Perkins,  3  T.  K.  749,  where  a  witness 
produced  a  copy  of  a  day-book  which  he 
had  left  at  home;  and  Legge,  B.,  held 
that  if  he  could  swear  positively  to  the 
delivery  from  recollection,  and  the  paper 
was  only  to  refresh  his  memory,  he  might 
make  oath  of  it;  but  if  he  could  not  from  re- 
collection swear  any  further  than  as  find- 
ing the  matters  entered  in  the  book,  then 
the  original  should  have  been  produced. 
And  Anonymous,  I  Lew.  101,  where  Bay- 
ley,  J.,  is  reported  to  have  held  that  a 
witness  cannot  give  a  copy  of  a  shop- 
book  in  evidence  to  prove  facts  contained 
in  the  shop-book,  but  if  he  was  originally 
acquainted  with  the  facts  he  might  refer 
to  such  copy  to  refresh  his  memory. 

(0  Reg.  v.  Duffield,  5  Cox,  C.  C.  404. 
It  is  plain  that  where  a  copy  is  made 
whilst  the  matters  are  fresh  in  the  me- 
mory of  the  witness,  it  may  just  as  well 
be  used  to  refresh  the  memory  as  if  it 
were  the  origimil.  Suppose  the  witness 
made  two  memoranda  whilst  the  matters 
were  fresh  in  his  memory,  either  might 
be  so  used, 

(m)  Burton  v.  Plummer,  2  A.  &  E. 
341.  In  this  case,  Patteson,  J.,  said, 
'  The  copy  of  an  entry,  not  made  by  the 


witness  contemporaneously,  does  not  seem 
to  me  to  be  admissible  fur  the  purpose  of 
refreshing  a  witness's  memory.  The  rule 
is,  that  the  best  evidence  must  be  pro- 
duced, and  that  rule  appears  to  me  to  bo 
applicable,  whether  the  paper  be  produced 
as  evidence  in  itself,  or  used  merely  to 
refresh  the  memory.' 

(w)  2  Phill.  Ev.  414,  citing  a  case  men- 
tioned by  Lord  Kenyon,  C.  J.,  in  Doe 
v.  Perkins,  3  T.  R.  752. 

(o)  1  Stark.  Ev.  177.  2  Phill.  Ev. 
414. 

(p)  By  Evre,  C.  J.,  in  Hardy's  case, 
24  How.  St.'  Tr.  824.  2  Phill.  Ev.  411. 
Sinclair  v.  Stevenson,  1  Carr.  &  P.  582. 
But  if  a  paper  is  put  into  a  witness's 
hands  merely  to  prove  a  handwriting,  the 
other  side  have  no  right  to  see  it.  Ibid, 
per  Best,  C.  J.  If  a  counsel,  in  cross- 
examination,  put  a  paper  into  the  wit- 
ness's hand  to  refresh  his  memory,  the 
opposite  counsel  has  a  right  to  look  at  it, 
without  being  bound  to  read  it  in  evi- 
dence. And  he  may  also  ask  the  wit- 
ness when  it  was  written,  without  being 
bound  to  read  it.  Rex  v.  Ramsden,  2 
C.  &  P.  604,  by  Lord  Tenterden.  Howard 
v.  Canfield,  5  D.  P.R.  417. 


[923] 


At  what  time 
the  memoran- 
dum must  be 
made. 


The  adverse 
party  may 
look  at  the 
memorandum. 

Writing  made 
for  the  pur- 
pose of  the 
cause  is  un- 
available. 
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notes  and  reduce  them  to  some  order ;  and,  after  he  had  done  so, 
she  transcribed  and  altered  them  wherever  it  was  necessary,  to 
make  them  consistent  with  her  meaning ;  it  was  held  that  she 
ought  not  to  have  been  allowed  to  refresh  her  memory  by  these 
notes.  (</) 

The  general  rule  is,  that  a  witness  must  not  be  examined  as 
to  his  opinion,  for  his  testimony  must  be  confined  to  evidence  of 
facts ;  but  in  questions  of  skill  and  judgment,  men  of  science  or 
experience  are  allowed  to  give  evidence  of  their  opinion.  Thus 
in  a  civil  case,  in  an  inquiry  as  to  an  embankment  choking  up  a 
harbour,  an  engineer  has  been  admitted  to  prove,  from  his  own 
experiments,  what  were  the  effects  of  natural  causes  upon  that 
particular  harbour,  and  on  other  harbours  similarly  situated  on 
the  same  coast,  and  that  the  removal  of  the  bank  would  not,  in 
his  opinion,  restore  the  harbour,  (r)  So  shipbuilders  have  been 
admitted  to  state  their  opinion  on  the  sea- worthiness  of  a  ship, 
from  examining  a  survey,  which  had  been  taken  by  others,  and 
at  which  they  were  not  present.  (s)  Where  the  question  is, 
whether  a  seal  has  been  forged,  seal-engravers  may  be  called  to 
show  the  difference  between  a  genuine  impression  and  that  sup- 
posed to  be  false,  (t)  So  on  an  indictment  for  forging  a  will, 
which,  together  with  writings  in  support  of  it,  it  was  suggested 
had  been  written  over  pencil  marks,  which  had  been  rubbed  out ; 
an  engraver  who  had  examined  the  paper  with  a  mirror  and 
traced  the  pencil  marks,  was  held  competent  to  give  evidence  of 
what  he  had  discovered  upon  such  examination,  (u)  So  in  several 
cases  where  the  genuineness  of  certain  handwriting  has  been  in 
question,  persons  skilled  in  the  examination  of  handwriting,  and 
in  the  detection  of  forgeries,  as  inspectors  of  franks,  and  clerks  of 
the  post  office,  have  been  allowed  to  state  their  opinion  whether 
a  particular  writing  is  in  a  genuine  or  imitated  character,  (u) 
But  the  authority  of  these  cases  has  been  shaken  by  the  case  of 
Gurney  v.  Langlands,  (w)  in  which  an  issue  having  been  directed 
to  satisfy  the  Court  of  King's  Bench  as  to  the  forgery  of  a  sig- 
nature to  a  warrant  of  attorney ;  Wood,  B.,  refused  to  admit 
the  evidence  of  an  inspector  of  franks  at  the  post  office,  who, 
having  never  seen  the  party  write,  was  called  to  prove,  from  his 


(9)  Anonymous,  cited  in  Doe  v.  Per- 
kins, 3  T.  R.  752.  The  case  was  in 
chancery,  and  the  Lord  Chancellor  sup- 
pressed the  depositions.  In  Skeinkeller 
v.  Newton,  9  C.  &  P.  313,  a  similar  ob- 
jection was  made,  but  the  point  decided 
was  that  the  paper  was  not  written  near 
enough  to  the  transaction. 

(r)  Folkes  ».  Chad,  MS.  1  Phill.  Ev. 
291,  7th  ed.,  cited  by  Duller,  J.,  in  Good- 
title  v.  Braham,  2  *T.  R.  498.  So  the 
opinion  of  a  person  conversant  with  the 
business  of  insurance  may  be  asked  as  to 
whether  the  communication  of  particular 
facts  would  have  varied  the  terms  of  in- 
surance, though  not  what  his  conduct 
would  have  been  in  the  particular  case. 
Beithon  v.  Loughman,  2  Stark.  N.  P.  C. 
258.  Holroyd,  J.,  but  see  contra  Durrell 
w.  Bederley,  Holt,  N.  P.  C.  286,  by  Gibbs, 
C.  J. 


(s)  Thornton  v.  Eoyal  Exchange  As- 
surance Company,  Peake,  N.  P.  C.  25. 
Cliaurand  v.  Angerstein,  ibid.  43.  Beck- 
with  v.  Sydebotham,  1  Campb.  117.  See 
Alcock  v.  Royal  Exchange  Assurance 
Company,  13  Q.  B.  292,  where  evidence 
that  a  captain  was  addicted  to  drunken- 
ness was  held  admissible  in  order  to  show 
that  he  was  incapable  of  exercising  a 
sound  judgment  in  selling  a  ship. 

(*)  By  Lord  Mansfield  in  Folkes  r. 
Chad,  ubi  supra. 

(u)  Reg.  v.  Williams,  8  C.  &  P.  434. 
Parke,  B.,  after  consulting  Tindal,  C.  J. 

(u)  Goodtitle  v.  Braham,  4  T.  R.  497. 
Rex  v.  Cator,  4  Esp.  N.  P.  C.  117,  145. 
Stranger  v.  Searle,  1  Esp.  14. 

(»)  5  B.  &  A.  330.  Ante,  vol.  2,  p. 
819,  and  see  Doe  d.  Mudd  v.  Suckermore, 
ante,  p.  363. 
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knowledge  of  handwriting  in  general,  that  the  signature  in  question 
was  not  a  genuine  signature,  but  an  imitation.  On  a  motion  for 
a  new  trial,  the  court  refused  to  disturb  the  verdict,  some  of  the 
judges  expressing  doubts  whether  the  evidence  was  admissible, 
and  all  of  them  considering  it,  if  admissible,  not  entitled  to  any 
weight.  (#) 

In  criminal  cases,  the  opinions  of  medical  men  of  science  are  Medical  men. 
very  frequently  employed  as  evidence.  A  physician  who  has  not 
seen  the  patient,  may,  after  hearing  the  evidence  of  others,  be 
called  to  prove,  on  his  oath,  the  general  effect  of  the  disease  de- 
scribed by  them,  and  its  probable  consequences  in  the  particular 
case,  (y)  The  testimony  of  medical  men  is  constantly  admitted 
with  respect  to  the  cause  of  disease,  or  of  death,  in  order  to 
connect  them  with  particular  acts,  and  as  to  the  general  sane  or 
insane  state  of  the  mind  of  the  patient,  as  collected  from  a  number 
of  circumstances.  Such  opinions  are  admissible  in  evidence, 
although  the  professional  witnesses  found  them  entirely  on  the 
facts,  circumstances,  and  symptoms  established  by  others,  and 
without  being  personally  acquainted  with  the  facts,  (z)  Thus 
where  on  a  trial  for  murder  the  medical  witnesses  called  on  the 
part  of  the  prosecution  ascribed  the  death  to  strangulation,  other 
medical  men  called  on  behalf  of  the  prisoner  were  allowed  to  give 
their  opinion  that,  from  the  evidence  they  had  heard  upon  the 
trial,  the  death  did  not  arise  from  strangulation,  although  they 
had  not  seen  the  body  of  the  deceased,  and  had  no  means  of 
forming  a  judgment  of  the  cause  of  his  death  except  from  the 
evidence  given  in  court,  (a)  So  in  prosecutions  for  murder, 
medical  men  have  been  allowed  to  state  their  opinion,  whether 
the  wounds,  described  by  witnesses,  were  likely  to  be  the  cause 
of  death,  (b)  So  in  a  case  of  murder,  (c)  where  the  defence  was  [925] 
insanity,  the  twelve  judges  were  unanimous  in  thinking  that  a 
witness  of  medical  skill  might  be  asked,  whether,  in  his  judgment, 
such  and  such  appearances  were  symptoms  of  insanity,  and  whether 
a  long  fast,  followed  by  a  draught  of  strong  liquor,  was  likely  to 
produce  a  paroxysm  of  that  disorder  in  a  person  subject  to  it. 
But  several  of  the  judges  doubted  whether  the  witness  could  be 
asked  his  opinion  on  the  very  point  which  the  jury  were  to 
decide,  viz.,  whether,  from  the  other  testimony  given  in  the  case, 
the  act  as  to  which  the  prisoner  was  charged  was,  in  his  opinion, 
an  act  of  insanity,  (d)  And  it  has  been  since  held  that  a  physician 

(2)  See  also  the  case  of  Gary  v.  Pitt,  may  have  upon  a  harbour,  or  whether  a 

Peake  Ev.    App.    84,    in    which    Lord  ship  has  been  navigated  skilfully;  because 

Kenyon  refused  to  receive  the  evidence  in  such  cases  the  witness  has  a   know- 

of  an  inspector  of  franks  at  the  post  office,  ledge  of  the  alleged  cause,  and  his  skill 

as  to  whether  he  thought  the  defendant's  enables  him  to  judge  and  form  a  belief 

acceptance   a    genuine    handwriting  or  to  that  effect.' 

otherwise  ;    and   his  lordship    said  that,  (#)  Peake  Ev.  190. 

though   such   evidence   was   received   in  (z)  1   Stark.  Ev.  175. 

Revett  v.  Braham,  he  had  in  his  charge  (a)  Rex  v.  Shaw,  MSS.   C.  S.  G.  cor. 

to  the  jury  laid  no  stress  upon  it.     Mr.  Patteson,  J.     S.  C.  6  C.  &  P.  372. 

Baron  Wood,  in  his  report  in  the  case  of  (£»)  1  Phill.  Ev.  290,  7th  ed. 

Gurney   v.  Langlands,   observed,   *  Opi-  (c)  Rex  v.  Wright,  R.  &  R.  456. 

nions  of  skilful  engineers,  mariners,  &c.,  (</)  It  seems  that  in  Reg.  v.  M'Nagh- 

may  be  given  in  evidence  on  matters  de-  ten,  10  Cl.  &  F.  200,  such  questions  were 

pending  upon  skill,  viz.,  as  to  what  effect  allowed  to  be  asked.     29  Law  Mag.  396. 

an  embankment  in  a  particular  situation  See  vol.  i,  p.  19. 
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who  had  heard  the  whole  evidence  on  a  trial  for  murder  might  be 
asked  whether  the  facts  and  appearances  proved  showed  symptoms 
of  insanity,  (e) 

A  person  of  experience  in  the  profession  of  the  law  of  another 
country  may  state  his  opinion,  what,  according  to  the  law  of  that 
country,  would  be  the  legal  effect  of  the  facts  previously  spoken 
to  by  the  witnesses,  taking  the  facts  to  be  accurate,  (f) 

It  is  usual  for  the  court,  at  the  instance  of  either  party,  in  cri- 
minal as  well  as  civil  cases,  to  make  an  order  that  the  witnesses, 
intended  to  be  examined  on  either  side,  shall  remain  out  of  court 
during  the  examination  of  the  other  witnesses ;  (g)  and  it  was 
formerly  held  that  if  any  person  were  present  contrary  to  that 
order,  he  could  not,  on  any  account,  be  permitted  to  be  exa- 
mined, (It)  although  he  were  the  attorney  in  the  cause,  (i)  But 
an  attorney  was  not  within  the  rule,  and  might  remain,  and  still 
be  admissible  as  a  witness,  his  assistance  being  in  most  cases 
absolutely  necessary  to  the  proper  conduct  of  a  cause,  (j)  And 
it  used  to  be  considered  that  it  was  in  the  discretion  of  the  judge 
whether  he  would  allow  the  witness  to  be  examined  if  he  had 
been  in  court  in  defiance  of  an  order  to  withdraw,  (k)  But  it  is 
now  clearly  settled  that  the  court  cannot  lawfully  refuse  to  per- 
mit the  examination  of  the  witness,  though  he  may  be  fined  for 
disobeying  the  order  to  leave  the  court ;(/)  and  his  wilful  dis- 
obedience of  the  order  may  afford  matter  of  remark  on  the  value 
of  his  testimony. 

A  prosecutor  merely  as  such  has  a  right  in  a  criminal  case  to 
remain  in  court,  but  if  he  is  to  be  examined  as  a  witness,  the 
court  will  order  him  to  leave  the  court  as  well  as  the  other  wit- 
nesses, (m) 

It  sometimes  happens  that  it  is  desirable  that  an  argument  as 
to  the  evidence  of  a  witness  should  not  be  heard  by  him,  and  in 
such  a  case  it  is  almost  a  right  for  the  party  desiring  it  to  have 


(e)  Rex  v.  Searle,  1  M.  &  Rob.  75. 

(/)  Rex  v.  Wakefield,  cor  Hullock, 
B.,  Murray's  ed.  p.  238,  in  which  case  a 
gentleman  at  the  Scotch  bar  was  ex- 
amined as  to  whether  the  marriage,  as 
proved  by  the  witnesses,  would  be  a  valid 
marriage  according  to  the  Scotch  law. 
See  ante,  p.  344. 

(</)  The  order  is  made,  on  the  ap- 
plication of  a  prisoner  as  an  indulgence, 
not  as  a  matter  of  right.  1  Chit.  Cr.  L. 
618.  1  Burn.  Just.  tit.  Evidence,  •  p. 
999. 

(A)  Attorney-General  v.  Bulpit,  9 
Price,  4. 

(i)  Rex  v.  Webb,  cor.  Best,  J.,  MS. 
Mann.  Dig.  p.  324. 

(j)  Pomeroy  v.  Baddeley,  R.  &  M. 
N.  P.  C.  430.  Littledale,  J-  Everett  v. 
Lowdham,  5  C.  &  P.  91,  Bosanquet,  J. 
And  it  is  now  the  ordinary  course  to  per- 
mit, not  only  attorneys,  but  professional 
or  scientific  persons,  to  remain  in  court, 
the  rule  being  considered  as  not  apply- 
ing to  witnesses  of  those  descriptions. 
C.  S.  G. 

(k)  Parker  v.  M'William,  6  Bingh.  R. 


683.  Beamon  v.  Ellice,  4  C.  &  P.  585, 
Taunton,  J.  Rex  v.  Colley,  M.  &  M. 
329.  where  Littledale,  J.,  after  consult- 
ing Gnselee,  J.,  said  it  depended  on  the 
circumstances  of  the  case  whether  such 
a  witness  ought  to  be  examined.  In  Rex 
v.  Wylde,  6  C.  &  P.  380,  Park,  J.  A.  J., 
rejected  a  witness,  saving,  '  I  will  always 
in  a  criminal  case  i  eject  a  witness  re- 
maining in  court  after  all  the  witnesses 
on  both  sides  have  been  ordered  to 
leave  it.' 

(0  Cobbett  v.  Hudson,  1  E.  &  B.  11. 
Chandler  v.  Home,  2  M.  &  Rob.  423, 
where  Erskine,  J.,  said  that  it  was  now 
settled  and  acted  upon  by  all  the  judges 
that  the  judge  has  no  right  to  exclude 
the  witness. 

(w)  Reg.  v.  Newman,  3  C.  &  K.  252, 
Lord  Campbell,  C.  J.  In  (Jharnock  v. 
Dewings,  3  C.  &  K.  378,  Talfourd,  J.,  held 
that  he  had  no  authority  in  a  civil  suit 
to  order  the  parties  to  the  suit  to  leave 
the  courc  as  long  as  they  behaved  them- 
selves with  propriety.  See  Selfe  v. 
Isaacson,  1  F.  &  F.  194. 


CHAP.  v.  §  in.]   Of  Impeaching  the  Credit  of  Witnesses. 

the  witness  out  of  court  while  a  discussion  is  going  on  as  to  his 
evidence,  (n) 

Upon  the  trial  of  a  misdemeanor,  the  defendant  is  not  entitled 
to  the  assistance  of  counsel  to  cross-examine  witnesses,  when  he 
reserves  to  himself  the  right  of  addressing  the  jury  ;  but  counsel 
may  argue  for  him  any  points  of  law  that  arise,  and  may  suggest 
the  questions  to  be  put  to  the  jury.  (0) 

Though  the  counsel  for  the  prosecution  has  closed  his  case,  and 
the  counsel  for  the  prisoner  has  taken  an  objection  as  to  a  defect 
in  the  evidence,  the  judge  is  at  liberty  to  make  any  further  inquiry 
of  the  witnesses  he  thinks  fit,  in  order  to  answer  the  objection. 
In  Rex  v.  Remnant,  (p)  on  a  case  reserved  for  the  opinion  of  the 
judges,  none  of  them  seemed  to  have  any  doubt  but  that  it  was 
competent  and  proper  for  the  judge  to  do  so. 
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SEC.  III. 
How  the  Credit  of  Witnesses  may  be  impeached. 

THERE  are  four  methods  by  which  a  person  may  impeach  the 
credit  of  a  witness  who  is  called  against  him,  besides  the  disproval 
of  the  facts  stated  by  the  witness.  1.  By  cross-examination. 
2.  By  proof  of  statements  made  by  him  previous  to  his  examina- 
tion, inconsistent  with  his  present  evidence.  3.  By  proof  of  his 
acts  and  declarations  touching  the  matters  in  issue.  4.  By  general 
evidence  of  his  character. 

I.  As  to  impeaching  the  credit  of  a  witness  by  cross-examina- 
tion. If  a  witness  be  asked  a  question,  for  the  purpose  of  showing 
him  unworthy  of  credit,  the  answer  to  which  has  a  tendency  to 
expose  him  to  a  penalty,  or  to  any  kind  of  punishment,  or  to  a 
criminal  charge  (as,  for  instance,  if  he  be  asked  whether  he  has 
been  guilty  of  theft,  fraud,  or  any  offence  subjecting  him  to  a 
penalty  or  criminal  proceeding),  he  is  not  obliged  to  answer,  (a) 
So  far  has  this  principle  been  carried,  that  in  an  action  for  a 
libel,  which  was  published  by  the  defendant  in  a  voluntary 
affidavit,  sworn  extrajudicially  before  a  magistrate,  it  was  held 
that  the  magistrate's  clerk  was  not  bound  to  answer  whether  he 


Method  of 
impeaching 
credit  of 
witnesses. 


1.  By  cross- 
examination 
of  the  witness 
as  to  his  own 
conduct,  &c. 


Questions 
tending  to 
criminate. 


(n)  Reg.  v.  Murphy,  8  C.  &  P.  297, 
Coleridge,  J. 

(o)  Rex  v.  White,  3  Campb.  98,  Lord 
Ellenborough.  Rex  v.  Parkins,  R.  &  M. 
N.  P.  C.  166,  Abbott,  C.  J. 

O)  H.  &  R.  136. 

(a)  See  the  cases  collected,  2  Phill.  Ev. 
417.  1  Stark.  Ev.  190.  See  also  ante,  p. 
525,  as  to  the  obligation  to  answer  where 
the  answer  might  subject  to  a  civil  suit. 
The  protection  is  not  confined  to  ques- 
tions where  the  answer  would  lead  to  an 
immediate  conclusion  of  guilt,  but  ex- 
tends to  all  questions  that  tend  to  crimi- 
nate the  witness,  *  and  the  reason  is  that 
the  party  would  go  from  one  question  to 
another ;  and  though  no  question  might 


be  asked,  the  answer  to  which  would 
directly  criminate  the  witness,  yet  they 
would  get  enough  from  him  whereon  to 
found  a  charge  against  him.'  Per  Lord 
Tenterden,  C.  J.  Rox  v.  Slaney,  5  C.  & 
P.  213.  Thus  where  a  witness  in  an 
action  by  the  indorsee  against  the  drawer 
of  a  bill,  where  the  defence  was  usury, 
was  asked  whether  the  bill  had  ever  been 
in  his  possession  before,  and  the  witness 
said  he  thought  his  answer  would  have  a 
tendency  to  convict  him  of  the  offence  of 
usury,  ibr  which  he  had  been  indicted, 
it  was  held  that  he  was  not  bound  to 
answer  the  question.  Gates  v.  Hardacro, 
3  Taunt,  424. 
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wrote  the  affidavit,  and  delivered  it  to  the  magistrate ;  because, 
as  it  was  said,  the  bare  copying  out  of  a  libel  is  criminal,  (b)  So 
a  witness  is  not  bound  to  answer  whether  he  wrote  an  advertise- 
ment referring  to  libellous  letters  which  a  prosecutor  had  re- 
ceived :  and  though  he  is  bound  to  answer  whether  he  knows  in 

c5 

whose  handwriting  it  is,  he  is  not  bound  to  name  the  person,  as 
it  may  be  himself,  (c)  An  accomplice  who  is  admitted  to  give 
evidence  against  his  associate  in  guilt,  though  bound  to  make  a 
full  and  fair  confession  of  the  whole  truth  respecting  the  subject- 
matter  of  the  prosecution,  is  not  bound  to  answer  with  respect  to 
his  share  in  other  offences,  in  which  he  was  not  concerned  with 
the  prisoner  ;  for  he  is  not  protected  as  to  such  offences,  (d)  So 
a  witness  in  custody  upon  a  charge  of  felony  cannot  be  asked, 
'  Have  you  not  said  that  you  committed  the  offence  for  which 
you  are  now  in  custody  ? '  (e)  So  where  a  witness  stated  that  he 
was  in  a  room  which  he  had  let  to  a  club  on  a  night  on  which  it 
was  alleged  that  money  had  been  lost  by  gaming ;  it  was  held 
that  he  was  not  bound  to  answer  the  question,  '  Was  there  a 
roulette  table  in  the  room  ? '  as  his  answer  might  tend  to  involve 
him  in  the  danger  of  being  indicted  as  the  keeper  of  a  common 
gaming  house.  (/ )  But  although  a  witness  is  not  compellable  to 
answer  questions  of  this  description,  it  should  seem  that  such 
questions  may  legally  be  asked.  (^) 

It  has  been  laid  down,  and  seems  now  to  be  considered  to  be 
settled,  that  to  entitle  a  party  called  as  a  witness  to  the  privilege 
of  silence,  the  court  must  see  from  the  circumstances  of  the  case, 
and  the  nature  of  the  evidence  which  the  witness  is  called  to  give, 
that  there  is  reasonable  ground  to  apprehend  danger  to  the  witness 
from  his  being  compelled  to  answer. 


(6)  Maloney  v.  Bartley,  3  Campb.  210. 
Hex  v.  Slaney,  5  C.  &  P.  213. 

(c)  Rex  v.  Slaney,  5  C.  &  P.  213,  Lord 
Tenterden,  C.  J. 

(</)  West's  case,  MS.  2  Phill.  Ev.  419. 

(e)  Rex  v.  Pegler,  5  C.  &  P.  521,  Park, 
J.  A.  J..  and  Littledale,  J. 

(/)  Fisher  v.  Ronalds,  12  C.  B.  762. 

(#)  See  the  observations  of  the  judges 
in  Rex  v.  Watson.  2  Stark.  149.  Rex  v. 
Holding  and  Wade,  O.  B.  1821,  cor. 
Bay  ley,  J.,  MS.  Archb.  Grim.  PI.  238. 
S.  C.  1  Archb.  Pract.  193.  Harris  v. 
Tippet,  2  Campb.  637,  Lawrence,  J. 
Contra,  Rex  v.  Lewis,  4  Esp.  N.  P.  C. 
225.  M'Bride  v.  M'Bride,  ibid.  242;  but 
see  2  Phill.  Ev.  426.  Indeed,  if  the 
imputation  contained  in  a  question  is  so 
connected  with  the  inquiry  and  the  point 
in  issue,  that  the  fact  may  be  proved  by 
other  evidence,  and  the  adverse  party 
intends  to  call  witnesses  for  that  purpose, 
the  witness  proposed  to  be  discredited 
must  be  asked  whether  he  has  been  guilty 
of  the  offence  imputed,  post,  p.  548.  And 
Lord  Tenterden  has  ruled  that  the  coun- 
sel in  a  cause  have  no  right  to  object,  in 
favour  of  a  witness,  that  the  answer  to  a 
particular  question  renders  him  liable  to 
punishment  or  forfeiture  ;  such  objection 
belongs  to  the  witness  only.  Thomas  v. 


Newton,  M.  &  M.  48,  note  (a)  to  East  v. 
Chapman. 

(A)  Reg.  v.  Boyes,  1  B.  &  S.  311.  Os- 
born  v.  London  Dock  Co.  10  Exch.  R. 
698,  where  Parke,  B.,  said  that  this  was 
the  opinion  of  the  majority  of  the  judges 
in  Reg.  v.  Garbett,  1  Den.  C.  C.  236. 
But  that  report  expressly  states  that  the 
majority  of  the  judges  '  did  not  decide, 
as  the  case  did  not  call  for  it,  whether 
the  mere  declaration  of  the  witness  on 
oath  that  he  believed  that  the  answer 
would  tend  to  criminate  him,  would  or 
would  not  be  sufficient  to  protect  him 
from  answering.'  See  also  ex  parte  Fer- 
nandez, 10  C.  B.  3,  and  Bartlett  v.  Lewis, 
12  C.  B.  (N.  S.)  249.  In  Fisher  v.  Ro- 
nalds, 12  C.  B.  762,  Jervis,  C.  J.,  and 
Maule,  J.,  expressed  strong  opinions  that 
it  was  for  the  witness  and  not  for  the 
judjre  to  determine  whether  the  answer 
might  tend  to  criminate.  Maule,  J., 
said,  '  It  is  the  witness  who  is  to  exercise 
his  discretion,  not  the  judge.  The  wit- 
ness might  be  asked,  "  Were  you  in  Lon- 
don such  a  day  ?"  and  though  apparently 
a  very  simple  question,  he  might  have 
good  reason  to  object  to  answer  it,  know- 
ing that,  if  he  admitted  that  he  was  in 
London  on  that  day,  his  admission  might 
complete  a  chain  of  evidence  against  him 
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But  if  the  fact  of  the  witness  being  in  danger  be  once  made  to 
appear,  great  latitude  should  be  allowed  to  him  in  judging  for  him- 
self of  the  effect  of  any  particular  question ;  as  there  is  no  doubt 
that  a  question,  which  might  appear  at  first  sight  a  very  innocent 
one,  might,  by  affording  a  link  in  a  chain  of  evidence,  become  the 
means  of  bringing  home  an  offence  to  the  party  answering,  (z) 

It  has  also  been  laid  down  that  the  danger  to  be  apprehended 
must  be  real  and  appreciable,  with  reference  to  the  ordinary  ope- 
ration of  law  in  the  ordinary  course  of  things, — not  a  danger  of 
an  imaginary  and  unsubstantial  character,  having  reference  to 
some  extraordinary  and  barely  possible  contingency,  so  improbable 
that  no  reasonable  man  would  suffer  it  to  influence  his  conduct. 
A  merely  remote  and  naked  possibility,  out  of  the  ordinary  course 
of  law,  such  as  no  reasonable  man  would  be  affected  by,  should 
not  be  suffered  to  obstruct  the  administration  of  justice,  (j) 

As  to  questions  which  are  asked,  upon  cross-examination,  for 
the  purpose  of  throwing  discredit  on  a  witness,  and  which  tend 
merely  to  disgrace  and  degrade  him,  without  subjecting  him  to  a 
penalty  or  criminal  charge,  the  authorities  are  conflicting  on  the 
point  whether  he  is  compellable  to  answer  them.  In  Cooke's 
case,  (k)  on  an  indictment  for  high  treason,  the  prisoner,  in  order 
to  challenge  a  juryman,  asked  him  if  he  had  not  said  he  was  guilty 
and  would  be  hanged.  Lord  C.  J.  Treby  overruled  the  question, 
and  said,  (  You  may  ask  upon  the  voire  dire  whether  he  has  any 
interest  in  the  cause ;  nor  shall  we  deny  you  liberty  to  ask, 
whether  he  be  fitly  qualified  according  to  law  by  having  a  free- 
hold of  sufficient  value ;  but  that  you  may  ask  a  juror  or  witness 
every  question  that  will  not  make  him  criminous,  that  is  too  large. 
Men  have  been  asked,  whether  they  have  been  convicted,  and 
pardoned  for  felony,  or  whether  they  have  been  whipped  for  petty 
larceny,  but  they  have  not  been  obliged  to  answer ;  for,  although 
their  answer  in  the  affirmative  will  not  make  them  criminal,  nor 
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which  would  lead  to  his  conviction.  It  is 
impossible  that  the  judge  can  know  any- 
thing about  that.  The  privilege  would 
be  worthless,  if  the  witness  were  required 
to  point  out  how  his  answer  would  tend 
to  criminate  him.'  In  Adams  v.  Lloyd, 
3  H.  &  N.  351,  Pollock,  C.  B.,  cited  the 
dictum  of  Maule,  J.,  and  said,  '  I  have 
always  thought  that  the  law  on  that  sub- 
ject was  correctly  stated  by  Maule,  J.,' 
and  added,  'It  is  impossible  to  satisfy 
the  judge  without  exposing  the  whole 
matter ;  and  a  man  may  be  placed  under 
such  circumstances  with  respect  to  the 
commission  of  a  crime,  that  if  he  disclosed 
them  he  might  be  fixed  upon  by  his 
hearers  as  a  guilty  person  ;  so  that  the 
rule  is  not  always  the  shield  of  the 
guilty  ;  it  is  sometimes  the  protection  of 
the  innocent,  although  very  likely  it  was 
originally  introduced  from  humane  mo- 
tives, being  probably  derived  from  the 
maxim  nemo  tenetur  seipsum  accusare* 
In  Chester  v.  Wortley,  17  C.  B.  410, 
Jervis,  C.  C.,  said  that  'In  Fisher  v. 
Ronalds,  my  brother  Maule  and  I  thought 
that  it  was  for  the  witness  and  not  for 


the  judge  to  determine  whether  or  not 
the  answer  to  a  particular  question  may 
tend  to  criminate  him.  Some  judges, 
however,  have  entertained  a  different 
opinion;' but  intimated  no  change  in  his 
own  opinion.  This  case  and  Adams  v. 
Lloyd  were  subsequent  to  Osborn  v.  The 
London  Dock  Company  (which  was  cited 
in  both  of  them),  and  Reg.  v.  Garbctt.  In 
Bartlett  v.  Lewis,  supra,  Byles,  J.,  said, 
'  I  do  not  concur  with  some  of  the  obser- 
vations which  have  been  made  as  to  the 
nature  and  the  reasons  for  the  privilege 
which  a  witness  has  to  protect  himself 
from  answering  as  to  a  matter  having  a 
tendency  to  criminate  him.  The  rule 
was  intended  for  the  protection  of  the 
innocent  and  not  for  that  of  the  guilty.' 

(i)  Reg.  v.  Boyes,  supra,  Osborn  y. 
London  Dock  Co.,  supra,  per  curiam. 

(j  )  Per  curiam,  Reg.  v.  Boyes,  supra, 
where,  after  a  pardon  of  bribery,  it  was 
held  that  the  risk  of  an  impeachment  was 
not  sufficient  to  protect  the  witness  from 
answering. 

£    4  St.  Tr.  748. 
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subject  them  to  punishment,  yet  they  are  matters  of  infamy,  and 
if  it  be  an  infamous  thing,  that  is  enough  to  preserve  a  man  from 
being  bound  to  answer.  A  pardoned  man  is  not  guilty:  his  crime 
is  purged.  But  merely  for  the  reproach  of  it,  it  shall  not  be  put 
upon  him  to  answer  a  question,  whereon  he  will  be  forced  to  for- 
swear or  disgrace  himself.  So  persons  have  been  excused  from 
answering,  whether  they  have  been  committed  to  Bridewell  as 
pilferers  or  vagrants,  &c. ;  yet  to  be  suspected  is  only  a  misfortune 
and  shame — no  crime.  The  like  has  been  observed  in  other  cases 
of  odious  and  infamous  matters,  which  are  not  crimes  indictable.' 

So  in  Layer's  case,  (I)  the  court  would  not  allow  the  witness  to 
be  examined  on  the  voire  dire,  as  to  whether  he  had  been  promised 
a  pardon  or  reward  for  swearing  against  the  prisoner ;  and  Lord 
C.  J.  Pratt  said,  '  If  the  objection  goes  to  his  credit,  must  he  not 
be  sworn,  and  his  credit  left  to  the  jury  ?  No  person  is  to  discredit 
himself,  but  is  always  taken  to  be  innocent  till  it  appear  otherwise.' 
In  Sir  John  Friend's  case,  (m )  who  was  tried  for  high  treason,  it 
was  held  that  a  witness  could  not  be  asked  whether  he  was  a 
Roman  Catholic,  because  he  might  subject  himself  to  penalties  by 
his  answer ;  and  Treby,  C.  J.,  said,  (  No  man  is  bound  to  answer 
any  questions  that  will  subject  him  to  penalties  or  to  infamy.' 
The  expressions  of  the  two  eminent  judges  mentioned  above  are 
certainly  very  strong  and  direct  on  the  point,  that  a  witness  is  not 
compellable  to  answer  degrading  questions  put  for  the  purpose  of 
discrediting  him :  at  the  same  time  it  must  be  remarked,  that  such 
a  decision  was  not  necessary  in  any  one  of  the  above  cases.  In 
the  first  (  Cooke's  case)  the  question  was  asked,  not  to  discredit  a 
witness,  but  to  exclude  a  juryman.  In  the  second  (Layer's  case), 
the  object  of  the  examination  was  not  to  show  the  witness  un- 
worthy of  credit,  but  incompetent  to  give  evidence :  and  in  the  last 
case  (Sir  John  Friend's),  there  was  a  sufficient  objection  to  the 
question,  on  the  ground  that  the  answer  might  subject  the  witness 
to  penalties.  There  are  two  modern  decisions  at  Nisi  Prius,  in 
accordance  with  the  doctrine  laid  down  by  the  chief  justices  in  the 
above  cases.  In  Rex  v.  Lewis,  (n)  which  was  an  indictment  for 
an  assault,  the  prosecutor,  in  the  course  of  cross-examination,  was 
asked  if  he  had  not  been  in  the  House  of  Correction  in  Sussex,  and 
Lord  Ellenborough,  C.  J.,  interposed,  and  said,  that  that  question 
should  not  be  asked ;  that  it  was  formerly  settled  by  the  judges, 
among  whom  were  Treby,  C.  J.,  and  Powell,  J.,  both  of  whom 
were  great  lawyers,  that  a  witness  was  not  bound  to  answer  any 
question,  the  object  of  which  was  to  degrade,  or  render  him  in- 
famous. M'Bride  v.  M'Bride  (o)  was  an  action  of  assumpsit,  in 
which  a  woman  being  called  as  a  witness  for  the  plaintiff,  the 
counsel  for  the  defendant  was  proceeding  to  examine  her  as  to 
her  living  in  a  state  of  concubinage  with  the  plaintiff,  but  Lord 
Alvanley  interposed,  and  said,  he  thought  questions  as  to  general 
conduct  might  be  asked,  but  not  such  as  went  immediately  to  de- 
grade the  witness.  His  lordship  added,  '  I  do  not  go  so  far  as 
others  may.  I  will  not  say  a  witness  shall  not  be  asked  to  what 
may  tend  to  disparage  him ;  that  would  prevent  an  investigation 
into  the  character  of  a  witness,  which  it  may  often  be  of  importance 


(/)  6  St.  Tr.  259.     2  Phill.  Ev.  424. 
(m)  4  St.  Tr.  606.     1  Stark.  Ev.  206. 


(n)  4  Esp.  N.  P.  C.  225. 
(o)  4  Esp.  N.  P.  C.  242. 
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to  ascertain.  I  think  those  questions  only  should  not  be  asked 
which  have  a  direct  and  immediate  effect  to  disgrace  or  disparage 
the  witness.' 

In  the  trial  of  0' Coigley  and  0' Connor  (p)   for  high  treason,  O'Coigley  and 
where  a  witness  was  asked,  on  cross-examination,  how  many  in-  (  'Connor's 
formations  he  had  laid  for  the  purpose  of  throwing  an  imputation 
on  him  as  a  common  informer,  whereupon  he  appealed  to  the  pro-      [929] 
tection  of  the  court :    it  was  held  that  the  question  should  not  be 
repeated  or  followed  up  by  another. 

Where  on  a  trial  for  burglary  a  witness  for  the  prosecution  was  Parker's  case, 
asked  in  cross-examination  whether  he  had  not  been  charged  with 
a  crime,  and  imprisoned  two  years ;  Cresswell,  J.,  held  that  the 
question  might  be  put,  but  the  witness  was  not  bound  to  answer  it, 
as  the  matter  was  of  an  infamous  nature,  (q) 

In  addition  to  these  cases  must  be  mentioned  that  of  Rex  v.  Hodgson'g 
Hodgson)  (r)  which  was  an  indictment  for  a  rape  upon  Harriet  case, 
Halliday.  After  she  had  given  her  evidence,  she  was  cross- 
examined  by  the  prisoner's  counsel,  who  put  these  questions  to 
her :  f  Whether  she  had  not  before  had  connection  with  other 
persons  ?  '  and  '  Whether  she  had  not  before  had  connection  with 
a  particular  person  (named)  ? '  It  was  objected  that  she  was  not 
obliged  to  answer  these  questions ;  and  Mr.  Baron  Wood  allowed 
the  objection,  on  the  ground  that  she  was  not  bound  to  answer 
them,  as  they  tended  to  criminate  and  degrade  her.  And,  on  a 
case  reserved,  the  twelve  judges  determined  that  the  objection 
was  properly  allowed.  (A-)  But  this  case  seems  no  longer  a  bind- 
ing authority.  (£) 

On  the  other  hand,  there  are  the  following  authorities  in  favour  Authorities 
of  the  position,  that  the  witness  is  compellable  to  answer  questions  *hat  the-v  must 
which  merely  disgrace  or  disparage.     In  Rex  v.  Edwards,  (u)  on 
an  application  to  bail  the  prisoner,  who  was  charged  with  grand  w^s" 
larceny,  one  of  the  bail  was  asked  whether  he  had  not  stood  in 
the  pillory  for  perjury?     This  question  was  objected  to,  as  tend- 
ing to   criminate  him;    but  the  court  overruled  the  objection, 
saying,  there  was  no  impropriety  in  the  question,  as  the  answer 
could  not  subject  him  to  any  punishment ;  and,  the  bail  admitting 
the  fact,  he  was  rejected.     In  the  case  of  Frost  v.  Holloway,  (v)  Frost  v.  Hol- 
the  counsel,  in  cross-examining  a  witness,  asked  him  whether  he  Iowa7* 
had  not  been  tried  for  theft  at  Reading.     The  witness  refused  to 
answer,  and  appealed  to  Lord  Ellenborough,  C.  J.,  whether  he 
was  bound  to  answer  such  a  question.  Lord  Ellenborough,  C.  J., 
said,  f  If  you  do  not  answer  the  question,  I  will  commit  you  ; ' 
adding,  (  you  shall  not  be  compelled  to  say  whether  you  were 

(p)  26  How.  St.  Tr.  1353.  might  have  subjected  her  to  punishment 

(9)  Reg.  v.  Parker,  1  Cox,  C.  C.  76.  in  the  spiritual  court.    In  Rex  v.  Pitcher, 

Cresswell,  J.,  referred  to  C.  J.  Treby's  which  was  an  indictment  against  a  female 

opinion,  ante,  p.  541  ;    and  if  the   case  prisoner  for  stealing   from   the   person, 

had  been  of  sufficient  importance  it  seems  Hullock,  B.,  would   not  allow  the  pro- 

the  question  would  have  been  reserved.  secutor  to  be  asked,  on  cross-exam ina- 

(/)  R.  £  R.  C.  C.  R.  211.  But  see  Rex  tion,  whetber  anything  improper  passed 

v.  Barker,  3  C.  &  P  589.  between   him   and    the   prisoner   at   the 

(s)  See  also  Dodd  v.  Norris,  3  Campb.  house   where  he  lost  the  property.     1 

519.     S.  P.  mentioned  by  Lord  Ellen-  C.  &  P.  85. 

borough  as  having  been  decided  by  all  the  (<)  See  the  cases,  ante,  p.  298. 

judges.     It  may  be  observed   that,  be-  («)  4  T.  R.  440. 

sides  degrading  the  witness,  her  answer  (v)  MS.  2  Phill.  Ev.  423. 
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guilty  or  not.'  This  occurred  at  the  sittings  after  Hil.  Term, 
1818;  and  it  would  appear,  that  his  lordship  had  changed  his 
opinion  as  to  the  obligation  on  the  witness  to  answer,  since  his 
decision  in  Rex  v.  Lewis,  as  above  mentioned.  In  Cundell  v. 
Pratt,(w)  Best,  C.  J.,  said,  (  Until  I  am  told  by  the  House  ot 
Lords  that  I  am  wrong,  the  rule  I  shall  always  act  on  is,  to 
protect  witnesses  from  questions,  the  answers  to  which  may 
expose  them  to  punishment ;  if  they  are  protected  beyond  this, 
from  questions  that  tend  to  degrade  them,  many  an  innocent  man 
would  unjustly  suffer.' (#) 

Where  a  pardon  for  an  offence  has  been  granted,  the  rule 
appears  to  be  that  the  pardon  removes  the  privilege  of  a  witness 
of  not  answering  questions,  provided  they  are  relevant  to  the 
issue ;  (y)  but  where  the  adverse  party  is  attacking  the  witness, 
he  is  justified  in  refusing  to  answer  what  would  disgrace  him, 
although  he  has  obtained  a  pardon,  (z) 

Where  a  witness  had  received  a  certificate  under  the  15  &  16 
Viet.  c.  57,  s.  10,  which  protects  witnesses,  who  have  made  a  true 
disclosure  touching  corrupt  practices  at  the  election  of  members 
of  parliament,  it  was  held  that  the  witness  was  bound  to  answer, 
whether  he  had  received  any  sums  of  money  from  a  person  charged 
with  bribery,  as  that  certificate  protected  him  from  all  penal 
actions,  penal  disabilities,  and  criminal  prosecutions  of  every 
kind.  («) 

And  where  in  an  action  on  a  bill  of  exchange  the  defence  was, 
that  the  bill  was  drawn  and  accepted  for  the  balance  of  an  account 
of  stockjobbing  transactions,  and  one  of  the  parties  to  the  trans- 
action objected  to  answer  the  question,  on  the  ground  that  his 
answer  might  subject  him  to  penalties  under  the  Stockjobbing 
Acts  ;  but  the  transaction  had  taken  place  more  than  three  years 
before  the  trial,  and  the  witness  did  not  know  that  any  proceeding 
had  been  commenced  against  him ;  Lord  Tenterden,  C.  J.,  held 
that  the  witness  was  bound  to  answer  the  questions  put  to  him.  (&) 

But  now  by  the  28  &  29  Viet.  c.  18,  s.  6,  'a  witness  may  be 
questioned  as  to  whether  he  has  been  convicted  of  any  felony  or 
misdemeanor,  and,  upon  being  so  questioned,  if  he  either  denies 
or  does  not  admit  the  fact,  or  refuses  to  answer,  it  shall  be  lawful 
for  the  cross-examining  party  to  prove  such  conviction ;  and  a 
certificate  containing  the  substance  and  effect  only  (omitting  the 
formal  parts)  of  the  indictment  and  conviction  for  such  offence, 
purporting  to  be  signed  by  the  clerk  of  the  court,  or  other  officer 
having  the  custody  of  the  records  of  the  court,  where  the  offender 


(u?)  Mood.  &  Malk.  108. 

(#)  See  also  1  Arch.  Pract.  193. 
Arch.  Cr.  PI.  238,  where  a  MS.  case  of 
Rex  v.  Holding  and  Wade  is  cited,  in 
which  Bay  ley,  J,  held  that  all  ques- 
tions must  be  answered  except  those  the 
answer  to  which  muj  subject  the  witness 
to  punishment. 

(y}  Reg.  v.  Boyes,  1  B.  &  S.  311. 

(2)  Per  Crompton,  J.,  ibid,  stating 
that  that  is  the  distinction  between  Reg. 
v.  Boyes  and  Reg.  v.  Reading,  7  How. 
St.  Tr.  259,  296,  where  the  question  was 
put  in  the  cross-examination  of  a  witness 


for  the  Crown ;  and  the  Earl  of  Shaftes- 
bury's  case,  8  How.  St.  Tr.  817,  where 
the  question  was  put  by  a  grand  juror  to 
test  the  character  of  a  witness.  See  M. 
&  M.  193,  note  (b). 

(a)  Reg.  v.  Charlesworth,   2   F.  &  F. 
326.      The   witness  refused   to  answer, 
and  was  committed   and  applied  in  vain 
to  the  Court  of  Exchequer  and  Court  of 
Common   Pleas   to   be   discharged,   and 
both  courts  approved  of  his  commitment. 
Ex  parte  Fernandez,  10  C.  B.  (N.  S.)  3. 
In  re  Fernandes,  6  H.  &  N.  717. 

(b)  Roberts  v.  Allatt,  M.  &  M.  192. 
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was  convicted,  or  by  the  deputy  or  clerk  of  such  officer  (for  which 
certificate  a  fee  of  five  shillings  and  no  more  shall  be  demanded 
or  taken),  shall,  upon  proof  of  the  identity  of  the  person,  be  suffi- 
cient evidence  of  the  said  conviction,  without  proof  of  the  signa- 
ture or  official  character  of  the  person  appearing  to  have  signed 
the  same.' 

Assuming  that  a  witness  be  not  compellable  to  answer  de-  If  the  witness 

grading  questions,  it  seems  allowed  (as  in  the  case  of  criminating  declines  to 

j.'        \  f  \  i.i_  ^  11     i-         i     J    f  j\     ic  xi.      answer,  it  can 

questions)  (c)  that  the  questions  may  legally  be  asked,  (a)    It  the  nave  no  eg-ect 

witness  declines  answering  questions  tending  either  to  criminate  on  the  jury. 
or  degrade  him,  it  seems  hardly  possible  to  avoid  coming  to  a 
conclusion  almost  as  unfavourable  to  his  credit  as  if  he  had  ad- 
mitted the  misconduct  imputed  to  him  in  the  question  ;  but  in  Rex 
v.  Watson,  (e)  Holroyd,  J.,  said  that  he  had  understood  the  rule 
to  be  that  if  you  propose  a  question  to  a  witness  and  he  declines 
to  answer  it,  his  not  answering  it  can  have  no  effect  on  the  jury. 
And  in  Rose  v.  Blakemore,  (f)  where  a  witness  for  the  plaintiff 
refused  to  answer  a  question,  whether  he  had  published  a  par- 
ticular handbill,  on  the  ground  that  he  had  been  threatened  with 
a  prosecution  for  the  publication;  and  the  counsel  for  the  de- 
fendant, in  his  address  to  the  jury,  put  it  to  them  that  the  witness 
really  must  have  been  concerned  in  the  publication,  for  that 
a  denial  of  it,  if  he  could  deny  it,  would  not  injure  him ; 
Abbott,  C.  J.,  interposed  and  said,  that  no  such  inference  ought 
to  be  drawn,  and  that  there  was  an  end  of  the  protection  of  a 
witness,  if  a  demurrer  to  the  question  were  to  be  taken  as  an 
admission  of  the  fact  inquired  into.  And  in  Lloyd  v.  Passingham, 
Lord  Eldon  expressed  a  similar  opinion.  (^) 

If  the  question  be  of  a  tendency  to  criminate  or  degrade,  and  Witness's 
the  witness  answers  it,  the  cross-examining  party  must  be  satis-  answer  con- 
fied  with  the  answer,  and  will  not  be  allowed  to  falsify  it  by  c  uslve> 
evidence ;  (jti)  that  is,  if  the  question  be  merely  collateral  to  the 
point  in  issue ;  for  if  it  be  relevant  to  it,  and  the  witness  deny 
the  thing  imputed,  evidence  may  be  called  to  contradict.     Thus 
where  a  witness  for  a  prosecution  in  larceny  had  been  asked,  in 
cross-examination,  whether  he  had  not  been  charged  with  robbing 
his  master,  and  whether  he  had  not  afterwards  said  he  would  be      [9313 

(c)  See  ante,  p.  540.  which  has   been    relied    upon   by  very 

(c?)  See  1  Stark.  Ev.  212.  high  authorities  in  support  of  the  general 

(e)  2  Stark.  N.  P.  C.  157.  rule  (see  Rex  v.  Watson,  2  Stark.   155, 

(/)  R.  &  M.  N.  P.  C.  382.  158),  it  may  be  perhaps  doubted  whether 

(</)  16  Ves.  64.     See  the  note  of  the  the  decision  of  the  learned  judge  in  this 

Reporters  in  Rose  v.  Blakemore,  in  which  particular  instance  was  correct,  although 

doubts  are  ably  expressed,  with  deference  the  principle  laid  down  by  him  undoubt- 

to  such   high   authorities,  whether  these  edly  is  so.     The  witness  being  called  for 

dicta  be  not  inconsistent   with  the   ge-  the    defendant,   was    asked   whether  he 

•neral  principles  on  which  the  rules  con-  had  not  attempted  to  dissuade  a  witness 

cerning  the  right  of  witnesses  to  refuse  examined  for  the  plaintiff  from  attending 

an  answer  to  questions    have  been  es-  the  trial ;  the  question,  therefore,  it  may 

tablished.  be  argued,  was  not  altogether  collateral, 

(h)  Rex  v.  Watson,  2  Stark.  R.  149,  but    so  connected    with  the   cause   that 

151,  158.     Rex  v.  Clarke,  2  Stark.  R.  other  witnesses  might  be  called  to  con- 

244,  per  Holroyd,  J.    Harris  v.  Tippett,  tradict  him.     See  the  Queen's  case,  2  B. 

2  Campb.  637,  cor.  Lawrence,  J.     For  &   B.   311,    post,    p.  561,   and    see   the 

the  court  will  not  try  a  collateral  ques-  cases  where  a  prosecutrix  in  rape,  and 

tion  whether  the  witness  has  been  guilty  a  daughter  in  an  action  for   seduction, 

of  the  misconduct  imputed  to  him.  How-  have  been  contradicted  by  other  witnesses, 

ever,  in  this  case  of  Harris  v.  Tippett,  ante,  p.  298. 
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revenged  of  him,  and  would  soon  fix  him  in  gaol,  and  had  denied 
both ;  Lawrence,  J.,  ruled,  that  as  to  the  former,  his  answer  must 
be  taken  as  conclusive ;  but  that  as  the  words  were  material  to 
the  guilt  or  innocence  of  the  prisoner,  evidence  might  be  adduced 
that  they  were  spoken  by  the  witness.  (/) 

Where  on  an  indictment  for  murder,  which  was  prosecuted  by 
the  attorney-general  for  the  government,  a  police  officer,  on 
cross-examination,  stated  that  he  had  attended  a  meeting  by  the 
direction  of  the  commissioners  of  police,  and  that  his  instructions 
were  to  attend  the  meeting  and  report,  and  that  he  attended  the 
meeting  and  reported ;  he  was  asked  whether  he  attended  as  a 
spy,  and  the  question  was  objected  to.  Lord  Campbell,  C.  J., 
*  I  am  of  opinion  that  it  is  irregular,  not  on  the  ground  that 
the  witness  is  called  on  to  criminate  himself,  and  may  refuse  to 
answer,  but  on  the  ground  that  he  is  called  upon  to  draw  an 
inference  from  the  facts.  It  will  be  open  to  the  counsel  for  the 
prisoner  to  denominate  the  witness  a  spy  hereafter  if  he  think  fit ; 
but  I  am  of  opinion  that  he  cannot  ask  the  witness  "  Did  you  go 
as  a  spy?"'  (j) 

The  privilege  of  refusing  to  answer  is  the  privilege  of  the 
witness,  and  not  of  the  party ;  for  that  reason,  Lord  Tenterden, 
C.  J.,  refused  to  allow  counsel  to  support,  by  argument,  the  pri- 
vilege as  belonging  to  the  party  whom  he  represented,  (k)  It 
was  formerly  held  that  if  a  witness  answered  any  questions  on 
cross-examination  on  a  matter  rendering  himself  liable  to  for- 
feiture or  punishment,  he  could  not  afterwards  claim  his  privilege, 
but  must  answer  throughout.  (/)  And  so  if  a  witness  voluntarily 
answered  questions  tending  to  degrade  him  on  his  examination 
in  chief,  he  was  bound  to  answer  on  cross-examination,  how- 
ever penal  the  consequence  may  be.  (m)  But  it  has  since 
been  held  that  it  makes  no  difference  in  the  right  of  a  witness 
to  protection  that  he  has  chosen  to  answer  in  part ;  and  the 
witness  is  entitled  to  protection  at  whatever  stage  of  the  examina- 
tion he  chooses  to  claim  it.  (n) 

The  rule  which  requires  the  best  evidence  to  be  produced,  of 
which  the  nature  of  the  thing  is  capable,  is,  it  should  seem,  in 
some  degree  relaxed  in  regard  to  cross-examination  for  the  pur- 
pose of  discrediting  a  witness  ;  for  the  rule  is  to  be  understood  as 
applicable  only  to  the  proof  of  the  issue  or  some  fact  material  to 
the  issue.  (0)  Thus  it  is  usual  in  practice  to  ask  in  cross-examina- 
tion an  accomplice  or  other  witness  who  appears  against  a  person 
on  a  criminal  prosecution,  whether  he  has  not  been  tried  for  some 
offence ;  although  the  fact  of  his  having  been  tried  for  such  an 
offence  is  partly  matter  of  record,  and,  therefore,  according  to  the 
general  rule,  not  to  be  proved  without  the  record,  which  is  the 
highest  species  of  proof.  (/?) 


(/)  Ye  win's  case,  2  Campb.  638;  see 
also  the  Queen's  case,  2  B.  &  B.  313,  and 
post,  p.  561. 

(j)  Reg.  v.  Bernard,  1  F.  &  F.  240. 

(A)  2  Phill.  Ev.  418,  citing  Thomas  v. 
Newton,  M.  &  M.  48  n. 

(/)  East  v.  Chapman,  M.  &  M.  46. 
Lord  Tenterden,  C.  J.  Dixon  v.  Vale,  1 
C.  &  P.  278.  Best,  C.  J. 


(m)  Per  Dampier,  J.,  Winchester  Sum. 
Ass.  18!  5,  Mann  Ind.  Witness,  222. 

(n)  Reg.  v.  Garbett,  1  Den.  C.  C. 
236. 

(o)  1  Phill.  Ev.  301,  7th  ed. 

0>)  1  Phill.  Ev.  301,  7th  ed.  2  Phill. 
Ev.  428,  last  ed.  But  if  the  object  was, 
not  merely  to  discredit,  but  to  exclude 
the  witness  altogether  on  the  ground  of 
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The  preceding  passage  has,  however,  been  questioned.    Where  A  witness 
a  witness  called  for  a  plaintiff  was  asked  on  cross-examination  by  ^"^^^ 
the  defendant's  counsel,  who  produced  a  letter  purporting  to  be  you  n'ot  write 
written  by  the  witness,  '  Did  you  not  write  that  letter  in  answer  that  letter  in 
to  a  letter  charging  you  with  forgery?'  it  was  held  that  the  3JS5^J 
question  could  not  be  put.     The  rule  is  that  the  best  evidence  in  withgforgery?' 
the  possession  or  power  of  the  party  must  be  produced.     Gene- 
rally the  original  document  is  the  best  evidence ;  but  circum- 
stances may  arise  in  which  secondary  evidence  of  its  contents 
may  be  given.     In  this  case  these  circumstances  did  not  exist. 
For  anything  that  appeared,  the  defendant's  counsel  might  have 
the  letter  in  his  hand  when  he  put  the  question.     It  was  sought 
to  give  evidence  of  a  letter  without  in  any  way  accounting  for 
its  absence,  or  showing  any  attempt  made  to  obtain  it.     The  best 
evidence  of  the  document  was  not  tendered,  (q) 

In  the  preceding  case,  on  counsel  urging  that  a  witness  might  Could  a  wit- 
be  asked  in  cross-examination  whether  he  has  not  been  convicted,  ness  ^Q  afked 
Cresswell,  J.,  said,  (  If  objected  to,  it  is  always  disallow ed.'(r)  had  been  con- 
But  where  the  defendant  was  asked  in  cross-examination  whether  victed  ? 
there  had  not  been  proceedings  against  him  in  the  county  court 
at  the  suit  of  one  Agutta  in  respect  of  a  similar  claim,  which  he  ^Tvict  ^c  fs 
had  resisted,  and  upon  which  he  had  given  evidence,  and  the  jury  s.  e,  ante, 
notwithstanding  found  their  verdict  for  the  then  plaintiff,  and  it  P-  544. 
was  objected  that  the  question  could  not  be  put  without  pro- 
ducing the  record  of  the  proceedings  in  the  county  court ;  and 
the  objection  was  overruled,  and  the  defendant  answered  that 
there  had  been  such  proceedings,  in  which  he  had  given  evidence, 
and  that  he  had  lost  the  verdict ;    the  court  held  that  no  new 
trial  ought  to  be  granted  by  reason  of  this  question  having  been 
allowed,  and  said,  (  We  dissent  from  the  obiter  dictum  of  Cress- 
well,  J.,  in  Macdonnell  v.  Evans,  as  to  what  stands  upon  the 
same  ground,  viz.  the  necessity  of  producing  the  record  of  the 

his  conviction  for  a  crime,  the  conviction  duce  it,  and  then  to  ask  the  witness, "  Did 
must  have  been  proved  by  the  produc-  you  not  write  so  and  so  in  answer  to  it?" 
tion  of  the  record.  The  court  treated  the  question  in  this 
(g)  Macdonnell  v.  Evans,  11  C.  B.  case  exactly  the  same  as  if  it  had  arisen 
930.  The  court,  however,  studiously  on  an  examination  in  chief.  In  Boosey 
guarded  against  laying  down  any  gene-  v.  Davidson,  13  Q.  B.  257,  which  was  an 
ral  rule,  Jervis,  C.  J.,  saying,  'It  is  action  for  the  infringement  of  a  copy- 
unnecessary,  as  it  seems  to  me,  for  the  right  of  certain  airs  in  an  opera,  a 
court  to  lay  down  any  general  rule  upon  witness  was  asked  whether  he  had  not 
this  subject. '  During  the  argument  seen  printed  copies  of  these  airs  in  a 
Maule,  J.,  said,  '  If  you  want  the  jury  particular  shop  ;  and  it  was  held  that  the 
to  know  that  there  was  a  letter  con-  question  could  not  be  put,  as  the  answer 
taining  a  charge  of  forgery,  the  proper  would  be  a  statement  of  the  contents  of 
way  to  do  so  is  by  producing  the  letter  a  written  instrument,  without  accounting 
itself ;' and  a<jain,  'Suppose  the  witness  for  its  non-production, 
had  said,  "I  did  write  this  letter  in  answer  (r)  It  may  be  remarked  that  the  fact 
to  another  which  is  in  court,"  good  sense  of  a  trial  or  conviction  may  always  be 
obviously  requires  that  the  letter  should  proved  indirectly.  The  witness  may  be 
be  produced,  if  it  is  wished  to  get  at  asked  whether  he  was  not  in  gaol  at  a 
its  contents  :'  and  in  giving  judgment,  particular  time,  and  whether  that  was 
'  Suppose  we  assume  that  the  paper  was  not  after  he  had  been  in  court  ?  Whe- 
shown  to  the  witness,  and  he  was  asked,  ther  he  has  not  been  charged  with  such 
"  Did  you  not  say  Yes  in  answer  to  some-  an  offence  ?  &c.  And  the  editor  has 
thing  contained  therein  ?"  can  it  be  con-  known  judges  on  many  occasions  object 
tended  that  the  contents  of  the  paper  to  such  a  cross-examination,  and  say, 
could  not  be  shown  ?  It  seems  to  me  that  '  Why  do  you  not  put  the  question  di- 
ifthe  document  was  present,  the  proper  rectly?' 
wa  y  of  dealing  with  it  would  be  to  pro- 
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conviction  in  order  to  found  the  question,  on  cross-examination, 
"  Have  you  been  convicted  ?  "  Upon  a  question  collateral  to  the 
issue,  as  a  rule,  the  questioner  is  bound  by  the  answer ;  so  that 
extraneous  evidence  is  vain.  Either  the  witness  answers,  "  I 
have  been  convicted,"  and  the  question  is  useless,  or  he  denies  it, 
and  then  (apart  from  the  Common  Law  Procedure  Act  1845,  s. 
25,  which  does  not  touch  this  case)  the  proof  of  the  conviction  is 
forbidden.  It  cannot  be  given  in  evidence  before  the  witness  has 
answered,  for  it  is  not  evidence  in  the  cause.  It  could  not  be 
given  in  evidence  after,  because  the  answer  is  conclusive  ;  and  so 
of  the  proceedings  in  the  county  court  in  the  present  case.  The 
case  of  Macdonnell  v.  Evans,  the  Queen's  case,  (s)  and  numerous 
other  cases,  in  which  it  has  been  held  that  documents  must  be 
produced,  are  cases  in  which  either  the  document  would  have 
been  evidence  upon  the  issue,  or  to  contradict  the  witness  if  he 
answered  in  a  particular  way,  or  in  which  the  precise  terms  and 
language  of  the  documents  were  necessary  to  be  referred  to  in 
order  to  answer  the  question.  This  is  not  a  question  as  to  the 
contents  of  a  written  document.'  (£) 

2ndly.  The  credit  of  a  witness  may  be  impeached  by  giving 
evidence  of  his  having  said  or  written  touching  the  cause  what  is 
at  variance  and  inconsistent  with  his  testimony  on  the  trial,  (u) 
But  in  order  to  lay  a  foundation  for  such  discrediting  evidence, 
it  is  necessary  first  to  ask  the  witness,  whom  it  is  proposed  to  dis- 
credit by  proof  of  contradictory  verbal  statements,  upon  cross- 
examination,  whether  he  has  made  the  statement  or  declaration, 
or  held  the  conversation  which  it  is  intended  to  prove,  (v)  Thus 
if  a  witness,  on  being  examined  in  chief  as  to  some  transaction 
supposed  to  have  occurred  between  certain  persons,  should  admit 
that  he  had  heard  of  such  a  thing,  but  does  not  know  its  cause,  it 
would  be  irregular  to  prove  his  having  made  a  declaration  re- 
specting the  cause,  in  order  to  show  his  knowledge  of  the  cause, 
without  first  asking  him  in  the  cross-examination  whether  he  had 
not  made  such  a  declaration ;  or  if  he  had  answered  that  he  did 
not  remember  the  transaction,  it  would  be  equally  irregular, 
without  such  previous  cross-examination,  to  prove  declarations 
made  by  him  respecting  the  transaction  for  the  purpose  of  show- 
ing that  he  must  have  remembered  it :  (w)  for  it  would,  in  many 
cases,  have  an  unfair  effect  upon  the  witness  and  upon  his  credit, 
and  would  deprive  him  of  that  reasonable  protection  which  it  is 
the  duty  of  the  court  to  afford  to  every  person  who  appears  as  a 
witness,  to  allow  proof  of  his  former  conversation  without  first 
interrogating  him  as  to  that  conversation,  and  reminding  him  of 
it,  in  order  to  call  up  all  the  powers  of  his  memory  as  to  the 


(s)  2  B.  &  B.  288,  292. 

(f)  Henman  v.  Lester,  12  C.B.  (N.S.) 
776.  Byles,  J.,  dissentienle. 

(«)  DeSailly  v.  Morgan,  2  Esp.  N.P.C. 
691.  Christian  v.  Combe,  2  Esp.  489. 
See  ante,  p.  491,  as  to  the  depositions  of  a 
witness  before  a  magistrate  being  used 
for  this  purpose.  In  order  to  impeach 
the  credit  of  a  witness  for  a  defendant 
upon  an  information  for  assaulting  reve- 
nue officers,  by  proving  that  on  an  in- 
formation before  two  magistrates  against 


the  same  defendant  for  having  smuggled 
goods  in  his  possession  he  gave  a  different 
account  of  the  matter,  proof  of  the  con- 
viction containing  the  testimony  of  the 
witness  is  insufficient ;  it  is  necessary  to 
prove  it  by  the  testimony  of  those  who 
heard  what  was  said.  Rex  v.  Howe,  1 
Campb.  461.  S.  C.  6  Esp.  125. 

(y)  The  Queen's  case,  2  B.  &  B.  299. 
Carpenter  v.  Wall,  11  A.  &  E.  803. 

(u?)  The  Queen's  case,  2  B.  &  B. 
299. 
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transaction,  (x)  And  it  is  not  enough  to  ask  the  general  question, 
whether  the  witness  has  ever  said  so  and  so,  because  it  may  fre- 
quently happen  that,  upon  the  general  question,  he  may  not 
remember  having  said  so ;  but  the  witness  must  be  asked  as  to 
the  time,  place,  and  person  involved  in  the  supposed  contra- 
diction; because,  when  his  attention  is  challenged  to  particular 
circumstances,  he  may  recollect  and  explain  what  he  has  formerly 
said.  Where,  therefore,  a  witness  had  denied  that  he  had  ever 
said  that  he  was  in  partnership  with  the  defendant,  but  had  not 
been  questioned  as  to  the  particular  person,  or  conversation; 
Tindal,  C.  J.,  refused  to  allow  a  witness  to  be  asked  whether  on 
a  particular  occasion  the  witness  had  told  him  that  he  was  in 
partnership  with  the  defendant,  (y) 

With  respect  to  the  mode  of  proceeding  where  a  contradictory 
statement  formerly  made  by  the  witness  in  writing  is  proposed  to 
be  produced  to  discredit  him,  some  important  rules  were  laid  down 
in  the  House  of  Lords  in  the  Queen's  case,  (z)  A  witness  named 
Louisa  Dumont,  who  had  been  called  on  the  behalf  of  the  pro- 
secution, was  asked  upon  cross-examination  whether  she  had  not 
made  particular  statements,  which  the  counsel  read  to  her  out  of 
a  supposed  letter  to  her  sister;  it  was  objected  that  the  letter 
itself  should  be  put  in  before  any  use  could  be  made  of  its  con- 
tents ;  and  thereupon  the  following  question  was  proposed  to  the 
judges  :  Whether  in  the  courts  below  a  party,  on  cross-examina- 
tion, would  be  allowed  to  represent,  in  the  statement  of  a  question, 
the  contents  of  a  letter,  and  to  ask  the  witness  whether  the 
witness  wrote  a  letter  to  any  person  with  such  contents,  or  contents 
to  the  like  eifect,  without  having  first  shown  to  the  witness  the 
letter,  and  having  asked  that  witness  whether  the  witness  wrote 


(X)  2  B.  &  B.  300.  Abbott,  C.  J.,  in 
delivering  the  opinion  of  the  judges, 
added  that,  in  any  grave  or  serious  case, 
if  the  counsel  had,  on  his  cross-ex- 
amination, omitted  to  lay  the  necessary 
foundation,  the  court  would,  of  its  own 
authority,  call  back  the  witness  in  order 
to  give  him  an  opportunity  of  doing  so. 
Another  reason  why  he  ought  to  be  cross- 
examined  is,  that  he  may  have  an  oppor- 
tunity of  explaining  his  conduct,  2  B.  & 
B.  314. 

(#)  Angus  v.  Smith,  M.  &  M.  473,  The 
witness  was  allowed  to  be  recalled,  and 
asked  the  particular  question  ;  and  the 
same  rule  was  laid  down  by  Parke,  B.,  in 
Crowley  v.  Page,  7  C.  &  P.  789,  post, 
p.  562,  note  (a),  and  in  Rex  v.  Pearce, 
Gloucester  Spr.  Ass.  1829,  MSS.  C.  S.  G. 
Learned  judges  have  in  many  instances 
allowed  witnesses  to  be  recalled  in  order 
to  lay  a  foundation  for  the  admission  of 
such  contradictory  evidence.  In  Reg.  v. 
Harris,  Salop  Spr.  Ass.  1842,  upon  an 
indictment  for  murder,  the  prisoner  had 
no  counsel,  and  in  his  defence  to  the  jury 
he  alleged  certain  statements  to  have 
been  made  by  the  principal  witness  for 
the  prosecution,  and  imputed  that  his 
son,  who  could  prove  the  statements,  had 
been  prevented  from  attending  to  give 
evidence  for  him ;  and  Patteson,  J., 
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Proof  of  con- 
tradictory 
statements  in 
writing. 
[933] 


The  witness 
formerly  must 
not  have  been 
cross-examin- 
ed as  to  the 
contents,  but 
the  paper  must 
have  been 


stopped  the  trial,  and  ordered  the  son  to  be 
sent  for,  at  the  same  time  directing  that  no 
communication  should  be  made  to  him 
of  the  matters  as  to  which  he  was  going 
to  be  examined.  The  prisoner  having 
no  attorney,  and  the  son  not  having  been 
examined  by  any  one  as  to  what  state- 
ments he  had  heard  the  witness  make,  a 
difficulty  arose  as  to  the  mode  which  was 
best  to  be  adopted  in  the  examination 
of  the  son,  and  the  cross-examination  of 
the  witness,  and  the  following  mode  was 
adopted  as  the  best  under  the  peculiar 
circumstances  of  the  case  : — The  son  was 
first  examined  by  the  editor,  at  the  request 
of  the  learned  judge,  as  to  what  he  had 
heard  the  witness  say,  the  witness  being 
kept  out  of  court  during  such  examina- 
tion, and  then  the  witness  was  called  in 
and  cross-examined  by  the  editor  as  to 
the  statements  which  the  son  had  sworn 
that  he  had  made.  The  jury  acquitted 
the  prisoner,  although  the  evidence  for 
the  prosecution  was  very  strong.  This 
case  has  been  mentioned,  as  it  may  serve 
as  a  guide  for  the  practice  in  cases  where 
the  prisoner  wishes  to  call  witnesses  to 
prove  contradictory  statements  made  by 
witnesses  for  the  prosecution,  without  hav- 
ing laid  the  ground  for  so  doing  in  a 
proper  manner.  C.  S.  G. 
(z)  2  B.  &  B.  286. 
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shown  him, 
and  he  must 
have  been 
asked  if 
it  was  his 
writing. 


side. 

If  he  did  not 
admit  it,  he 
could  not  be 


tents. 


amined  as  to 
written  state- 
ments ma.de 
by  him. 


that  letter,  and  his  admitting  that  he  wrote  such  letter  ?     The 
judges  answered  this  in  the  negative  ;  and  Abbott,  C.  J.,  stated 
their  reasons  to  be,  that  the  contents  of  every  written  paper  are 
to  be  proved  by  the  paper  itself,  and  by  that  alone,  if  the  paper 
be  in  existence :   the  proper  course,  therefore,   was  to  ask  the 
witness  whether  or  no  that  letter  was  of  the  handwriting  of  the 
witness.     If  the  witness  admits  this,  the  cross-examining  counsel 
If  he  admitted  may,  at  his  proper  season,  read  that  letter  as  evidence,  (a)     A 
it,  it  might  be    second  question  was  at  the  same  time  put  to  the  judges,  part  of 
the  evidence °    wni°^  was>  whether  the  court  would  allow  a  witness,  in  case  he 
on  the  other      should  not  admit  that  he  did  or  did  not  write  the  same,  to  be 
examined  to  the  contents  of  such  letter,  (b)  To  which  the  learned 
judges  gave  an  answer  in  the  negative,  for  the  same  reason  which 
led  them  to  give  the  answer  to  the  first  question,  viz.,  that  the 
cross-examin-  paper  itself  is  to  be  produced,  in  order  that  the  whole  may  be 
ed  to  its  con-    seen,  and  the  one  part  explained  by  the  other. 

But  now  by  the  28  &  29  Viet.  c.  18,  s.  5,  'a  witness  may  be 
cross-examined  as  to  previous  statements  made  by  him  in  writing, 
or  reduced  into  writing,  relative  to  the  subject-matter  of  the 
indictment  or  proceeding,  without  such  writing  being  shown  to 
him;  but  if  it  is  intended  to  contradict  such  witness  by  the 
writing,  his  attention  must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  which  are  to  be 
used  for  the  purpose  of  so  contradicting  him :  provided  always, 
that  it  shall  be  competent  for  the  judge  at  any  time  during  the 
trial  to  require  the  production  of  the  writing  for  his  inspection, 
and  he  may  thereupon  make  such  use  of  it  for  the  purposes  of  the 
trial  as  he  may  think  fit.'  This  clause,  by  sec.  1 ,  applies  to  '  all 
courts  of  judicature  as  well  criminal  as  all  others,  and  to  all 
persons  having  by  law  or  by  consent  of  parties  authority  to  hear, 
receive,  and  examine  evidence ; '  and  consequently  any  court  of 
sessions  trying  any  offence,  or  any  justice  or  justices  hearing  any 
charge  of  any  offence,  may  require  the  production  of  any  writing, 
&c.,  though  the  word  'judge'  alone  occurs  in  the  clause. 

This  5th  section  is  the  same  in  substance  as  the  17  &  18  Viet. 
c.  125,  s.  24,  and  it  is  not  known  that  any  questions  have  arisen 
upon  its  construction ;  but  as  it  is  obvious  that  some  questions  are 
likely  to  arise  upon  the  new  clause,  it  may  be  well  to  advert  to 
them.  The  clause  seems  to  assume  that  the  writing  is  in  the 
possession  of  the  party  who  is  cross-examining,  and  where  that  is 
the  case,  no  difficulty  as  to  its  production  can  arise.  But  the 
writing  may  not  be  in  his  possession,  and,  in  the  most  common 
case  in  criminal  trials,  the  depositions  are  in  the  custody  of  the 
court.  Here  however,  also,  no  difficulty  can  arise,  as  the  court 
will,  no  doubt,  always  permit  or  cause  them  to  be  used  for  the 


Observations 
on  the  new 
clause. 


(a)  Id.  ibid.  But  if  he  suggests  to 
the  court  that  he  wishes  to  have  the  letter 
read  immediately  in  order  to  found  cer- 
tain questions  upon  its  contents,  that  can- 
not be  well  or  effectually  done  without 
reading  the  letter  itself  ;  in  that  case,  for 
the  more  convenient  administration  of 
justice,  the  letter  is  permitted  to  be  read, 
but  considering  it  as  part  of  the  evidence 
of  the  counsel  proposing  it,  and  subject 
to  all  the  consequences  of  its  being  so 


considered.     Ibid.  289,  290. 

(6)  The  other  part  of  the  question  was 
whether,  when  a  letter  is  produced  in  the 
court  below,  the  court  would  allow  a 
witness  to  be  asked,  upon  showing  the 
witness  only  a  part  or  one  or  more  lines 
of  such  letter,  and  not  the  whole  of  it, 
whether  he  wrote  such  part;  and  the 
judges  were  of  opinion  that  it  should  be- 
answered  in  the  affirmative. 
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purpose  of  the  clause.  But  the  writing  may  be  in  the  custody  of 
other  parties,  and  several  questions  may  arise  where  that  is  the 
case.  It  may  be  in  the  custody  of  the  prisoner,  and  notice  to 
produce  it  may  have  been  given,  or  it  may  be  in  the  custody  of  a 
third  party  who  has  been  subpoenaed ;  in  either  of  these  cases  it  is 
apprehended  that  the  cross-examining  party  is  entitled  to  prove 
the  notice,  and  to  call  for  the  writing,  or  to  call  on  the  party 
subpoenaed  to  produce  the  writing :  and  it  is  now  clearly  settled 
that  such  a  course  ought  at  once  to  be  adopted,  and  not  postponed 
till  the  cross-examining  party  enters  on  his  case,  (c) 

If  the  document  be  obtained  in  either  of  these  modes,  no  diffi- 
culty will  occur ;  but  it  may  be  that  it  may  not  be  produced, 
though  it  is  shown  to  be  in  the  custody  of  the  prisoner  or  witness. 
The  question  will  then  arise  whether  the  judge  has  power  to 
compel  its  production ;  the  words  ( it  shall  be  competent  for  the 
judge,  at  any  time  during  the  trial,  to  require  the  production  of 
the  writing  for  his  inspection,'  are  perfectly  general,  and,  if  they 
stood  alone,  would  seem  to  give  the  judge  such  power ;  but  they 
occur  in  the  proviso  to  the  preceding  part  of  the  clause,  which 
seems  plainly  to  contemplate  that  the  document  is  in  the  hands 
of  the  cross-examining  party :  and  they  seem  to  have  been  in- 
troduced for  the  purpose  of  enabling  the  judge  to  prevent  an 
improper  impression  being  produced  by  a  partial  communication 
of  the  contents  of  the  writing ;  and,  therefore,  it  admits  of  serious 
doubt  whether  it  would  be  held  that  the  judge  was  empowered  in 
such  a  case  by  this  clause  to  compel  the  production  of  the  writing. 
Then,  suppose  the  writing  not  to  be  attainable  in  these  cases,  or 
that  it  is  in  the  possession  of  some  person  who  has  not  been  sub- 
poenaed to  produce  it,  and  is  not  present ;  in  such  a  case,  as  the 
power  to  cross-examine  as  to  any  writing  is  given  in  perfectly 
general  terms,  there  seems  no  doubt  that  the  right  to  cross- 
examine  would  exist ;  but  as,  before  any  contradictory  proof  can 
be  given,  the  attention  of  the  witness  is  to  be  called  to  the  parts 
of  the  writing,  it  seems  to  be  clear  that  in  such  a  case  no  contra- 
dictory proof  will  be  admissible. 

Lastly,  if  a  paper  written  by  the  witness  is  proved  to  have  Where  the 
been  lost  or  destroyed  (in  which  case  the  only  mode  of  con-  PaPer  is  lost- 
tradicting  him  would  be  by  producing  afterwards  some  secondary 
evidence  of  the  contents  of  the  paper),  the  counsel  may  cross- 
examine  the  witness  as  to  the  contents  of  such  paper,  (d)  and  this 
might  be  done  before  the  new  Act.  Thus  where  on  the  trial  of  an 
indictment  which  had  been  found  at  the  Monmouth  Special  Com- 
mission, it  was  proved  that  at  that  Commission  the  depositions  of 
the  witnesses  had  been  frequently  produced,  and  that  they  had  been 
mislaid,  and  that  diligent  search  had  been  made  for  them  several 
times,  and  they  could  not  be  found ;  Patteson,  J.,  held  that  a 
witness  might  be  cross-examined  as  to  what  he  had  said  before  the 
magistrates  by  a  copy  of  the  depositions,  which  was  proved  to  be 
a  correct  copy,  (e) 

A  witness,  who  has  been  examined  before  commissioners  in  a  Statement 

bankruptcy,  may  be  asked  whether  he  had  mentioned  a  fact,  before  Com- 
!_•  i_    i       i      i    •  ,•         IIP         Ai  •     •  -,i  missioners  of 

which  he  had  just  mentioned,  before  the  commissioners,  without  Bankruptcy. 

(e)  Boyle  v.  Wiseman,  11   Exch.  R.  (d)  2  Phill.  Ev.  439. 

360,  and  other  cases,  post,  p.  636.  («)  Reg.  v.  Shellard,  9  C.  &  P.  277. 
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Eight  of  the 
opposite 
counsel  to 
inspect  docu- 
ments. 

[934] 


The  judge  is 
to  decide  as 
to  the  writer 
of  a  paper. 


Cross-exami- 
nation as  to 
statements 
made  before 
committing 
magistrates. 


putting  his  examination  into  his  hand,  as  the  object  is  to  show 
that  he  did  not  mention  the  fact,  and  he  may  admit  that  if  he 
chooses ;  if  he  does  not  ask  for  the  examination  to  refresh  his 
memory,  he  may  answer  without  it  if  he  chooses.  (/} 

It  was  once  said  that,  if  the  counsel  who  cross-examines  puts  a 
paper  into  the  witness's  hand,  and  puts  questions  on  it,  and 
anything  comes  of  the  questions  founded  upon  it,  the  opposite 
counsel  has  a  right  to  see  the  paper,  and  re-examine  upon  it ;  but 
if  the  cross-examination  founded  on  the  paper  entirely  fails,  the 
opposite  counsel  has  no  right  to  look  at  it.  (g)  But  it  has  since 
been  laid  down  that  whenever  counsel  puts  a  document  into  the 
hand  of  a  witness,  and  asks  him  whether  it  is  in  his  handwriting, 
and  then  proceeds  to  found  any  question  on  such  document,  the 
counsel  on  the  opposite  side  has  a  right  to  see  it ;  and  the  only 
case  in  which  the  opposite  counsel  has  not  this  right  is  where 
counsel,  after  handing  the  document  to  the  witness  (and  asking 
him  whether  it  is  his  handwriting),  goes  no  further.  (A)  And  if 
the  counsel  in  cross-examining  a  witness  put  a  letter  in  his  hands, 
and,  after  asking  if  he  wrote  it,  desire  him  to  read  it,  and  then  put 
questions  upon  it,  such  counsel  is  not  bound  to  have  the  letter 
read  until  after  he  has  addressed  the  jury,  (i) 

If  a  letter  or  other  writing  be  tendered  in  evidence  for  the 
purpose  of  contradicting  a  witness,  and  a  question  is  raised 
whether  it  was  written  by  the  party,  it  is  for  the  judge  to  de- 
termine that  question,  (j) 

As  there  has  been  no  decision  on  the  17  &  18  Viet.  c.  125, 
s.  24,  which  can  in  any  way  throw  any  light  on  the  new  clause, 
and  as  it  is  impossible  to  foresee  in  what  manner,  and  to  what 
extent,  the  judges  may  hold  that  that  clause  affects  the  cross-exami- 
nation of  witnesses  as  to  statements  contained  in  their  depositions, 
it  has  been  thought  the  more  expedient  course  to  insert  all  the 
previous  decisions  on  the  subject,  especially  as  some  of  them  may 
serve  as  a  guide  for  the  use  which  the  judges  may  make  of  the 
depositions  for  the  purposes  of  the  trial. 

We  have  seen  (k}  that  by  the  rules  of  the  judges,  which  were 
promulgated  soon  after  the  passing  of  the  Prisoners'  Counsel  Act, 
a  witness  for  the  Crown  cannot,  upon  his  cross-examination,  be 
asked  whether  he  did  or  did  not  in  his  deposition  make  such  or 
such  a  statement,  or  whether  he  did  or  did  not  make  such  a 
statement  before  the  magistrate,  until  after  his  deposition  has  been 
read.  These  rules  have  been  acted  upon  with  great  strictness  in 
practice,  and  it  seems  fully  settled  that  a  counsel  for  a  prisoner 
can  neither  ask  a  witness  as  to  anything  contained  in  his  de- 
position, or  anything  not  contained  in  the  deposition,  without 
first  putting  in  the  deposition  to  show  what  the  witness  did 
state.  (/) 


(/)  Ridley  v.  Gyde,  I  M.  &  Rob.  197, 
Tindal,  C.  J. 

(#)  Reg.  v.  Buncombe,  8  C.  &  P.  369, 
Lord  Den  man,  C.  J. 

(k)  Per  Erie,  J. ,  in  Cope  v.  the  Thames 
Haven  Dock  Company,  2  C.  &  K.  767. 
The  words  between  brackets  are  inserted 
from  the  marginal  note,  and  render  the 
passage  consistent  with  the  regular  prac- 


tice. 

(0  Holland  v.  Reeves,  7  C.  &  P.  36. 
Alderson,  B. 

(j)  Cooper  v.  Dawson,  I  F.  &  F.  550. 
Wightman,  J.  Boyle  v.  Wiseman,-  11 
Exch.  R.  360. 

(k)  Ante,  p.  353. 

(/)  Reg.  v.  Taylor,  8  C.  &  P.  726. 
Erskine,  J.  Reg.  v.  Holden,  8  C.  &  P. 
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Some  cases  occurred  in  which  the  counsel  for  the  prisoner,  on 
cross-examining  a  witness  for  the  prosecution,  offered  to  put  into 
his  hand  his  deposition,  and  then  proposed  to  ask  him  whether, 
having  looked  at  the  paper,  he  still  persevered  in  the  statement 
already  made  in  his  evidence  in  court ;  Parke,  B.,  and  Coltman,  J., 
had  some  doubt  as  to  the  propriety  of  this  course ;  but,  it  having 
been  permitted  by  some  judges,  they  thought  it  right  to  allow  it. 
They,  however,  asked  the  opinion  of  the  judges  whether  they 
were  right,  and  the  judges  were  of  opinion  that  the  course 
pursued  was  inexpedient,  and  that  it  ought  not  to  be  allowed  in 
future,  (m) 

So  where  Ford,  Higginson,  and  Maddock  were  tried  for  a 
burglary,  and  a  policeman,  in  consequence  of  a  statement  by 
Maddock,  went  with  him  to  Ford,  and  asked  Ford  (  where  the 
hams  were  that  he  had  bought  of  Higginson  ? '  Ford  at  that  time 
denied  having  any  hams,  but  on  the  way  towards  his  house  he 
said  to  the  policeman,  '  I  have  the  little  ham  at  home,  but  I  know 
nothing  at  all  about  the  big  ham.'  The  policeman  added  that  neither 
he  nor  Maddock  had  said  anything  about  little  or  big  hams  in 
Ford's  hearing  before  he  made  this  statement.  On  cross-exami- 
nation the  policeman  was  several  times  asked  e  whether  Maddock 
did  not  say  in  Ford's  hearing,  when  he  first  met  with  Ford,  "  That 
is  the  man  that  bought  the  big  and  little  ham  ?  "  which  he  as  often 
denied.  The  prisoner's  counsel  then  proposed  to  put  his  deposi- 
tion into  his  hand,  to  desire  him  to  read  it,  and  then  to  ask  him 
'  whether  he  adhered  to  the  statement  that  nothing  had  been  said 
about  the  big  or  little  ham  in  Ford's  hearing  before  Ford  made  the 
statement  about  them  ? '  But  the  prisoner's  counsel  did  not  propose 
to  put  the  deposition  in  evidence.  The  deposition  did  in  fact  contain 
a  statement  that,  when  the  policeman  met  Ford,  Maddock  said 
f  That  is  the  man  that  bought  the  big  and  the  little  ham.'  Greaves, 
Q.  C.,  consulted  Patteson,  J.,  and  finding  that  he  had  an  im- 
pression that  the  course  proposed  had  been  permitted  by  some  of 
the  learned  judges,  but  that  his  opinion  was  opposed  to  it,  and 
entertaining  himself  a  very  decided  opinion  against  such  a  course 
and  having  on  a  previous  day  at  the  same  assizes  refused  to 
permit  it  to  be  adopted,  he  thought  it  better  to  refuse  to 
permit  it  in  the  present  instance ;  but  in  order  that  the  point 
might  be  finally  settled,  he  reserved  the  question,  whether  the 
prisoner's  counsel  was  entitled,  as  a  matter  of  right,  to  put  the 
deposition  into  the  witness's  hand,  to  desire  him  to  read  it,  and 
then  to  ask  him  whether  he  adhered  to  the  statement  he  had  made. 
On  the  case  coming  on  before  the  judges,  Lord  Campbell,  C.  J., 
said,  '  The  judges  are  all  of  opinion  that  the  course  which  the 
prisoner's  counsel  wished  to  take  ought  not  to  be  allowed ;  that 
the  question  was  res  judicata : '  and  his  lordship  read  the  preced- 
ing case,  and  added,  '  After  that  decision,  the  question  is  certainly 
not  open  for  argument ;  and  I  entirely  concur  in  the  decision.  I 
have  always  considered  it  an  improper  and  inexpedient  practice, 
though  hitherto  I  have  not  had  the  courage  to  prevent  it;  but 
the  matter  is  now  settled  for  the  future ;  and  the  proper  course  to  be 
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A  deposition 
cannot  be  put 
into  the  hand 
of  the  witness, 
and  the  wit- 
ness asked 
whether  he 
adheres  to  his 
previous 
statement. 


A  deposition 
cannot  be 
placed  in  the 
hands  of  a 
witness,  the 
witness  be 
directed  to 
read  it,  and 
then  be  asked 
whether  he 
adheres  to  his 
statement,  if 
it  is  not  in- 
tended to  put 
the  deposition 
in  evidence. 


606,  Patteson,  J.     Rex  v.  Edwards,  8  C. 
&  P.  26,  Littledale,  J., and  Coleridge,  J.; 
and  see  the  cases,  ibid.  31,  note  (a). 
(w)  Anonymous,  cited  in  Keg.  v.  Ford, 


2  Den.  C.  C.  245,  from  the  MSS.  of 
Parke,  B.  April  1843.  This  case  and 
Reg.  v.  Ford  seem  not  to  be  affected  by 
the  new  clause. 
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A  contradic- 
tion must  not 
be  obtained  by 
a  sidewind. 


Where  a 
statement  is 
not  in  the  de- 
position. 


Where  a  de- 
position con- 
tains no  cross- 
examination. 


pursued  is  that  pointed  out  in  the  Queen's  case,  (n)  The  deposition 
should  either  be  read  to  the  witness  at  the  time  of  the  cross- 
examination,  and  before  the  questions  as  to  its  contents  are  put, 
or  should  be  given  in  evidence  by  the  prisoner's  counsel  as  part  of 
his  own  case.'  (o) 

And  so  strictly  has  this  practice  been  adhered  to,  that  it  has 
been  held  that  a  prisoner's  counsel  cannot  be  permitted  to  ask  a 
witness  whether  he  had  ever  made  a  particular  statement  before, 
but  that  the  question  ought  to  be  qualified  by  adding,  f  except 
when  you  were  before  the  magistrate,'  or  '  the  coroner,'  as  the  case 
may  be.  (p) 

Nor  will  the  court  allow  a  question  to  be  put  in  order  to  get  a 
contradiction,  by  a  sidewind,  between  the  evidence  of  a  witness 
and  his  deposition,  without  putting  in  the  deposition.  On  a  trial 
for  murder  a  witness  was  asked  by  the  prisoner's  counsel  whether, 
when  he  was  examined  before  the  magistrate,  he  recollected  a 
particular  fact,  and  it  was  said  that  the  same  question  had  been 
allowed  to  be  put  on  the  previous  trial  of  the  same  case  by  Colt- 
man,  J.  Patteson,  J.,  said  he  had  a  great  respect  for  the  opinion 
of  Mr.  J.  Coltman,  but  the  question  was  evidently  an  evasion,  and 
an  attempt,  by  a  sidewind,  to  get  a  contradiction  between  the 
testimony  of  the  witness  in  the  box  and  his  statement  before  the 
magistrate,  without  putting  in  the  deposition.  This  was  clearly 
irregular,  and  could  not  be  allowed,  (q) 

Where,  however,  a  witness  admitted  that  he  had  been  cross- 
examined  by  the  prisoner's  attorney  when  he  was  before  the 
magistrate,  the  counsel  for  the  prisoner  was  permitted  to  ques- 
tion him  as  to  the  answers  he  gave,' it  appearing  to  the  judge  that 
no  cross-examination  of  the  witness  was  returned  by  the  magis- 
trate, (r)  If  the  counsel  for  the  prosecution  refers  to  the  depo- 
sition, and  states  that  it  contains  no  note  of  any  cross-examination, 
this  entitles  the  prisoner's  counsel  to  cross-examine  the  deponent 
as  to  any  statement  made  by  him  in  cross-examination  before  the 
magistrate,  (s)  So  where  on  a  trial  for  murder  a  witness  stated 
a  conversation  with  the  prisoner,  which  %did  not  appear  in  the 
depositions,  and,  on  cross-examination,  the  witness  was  asked 
whether  she  had  ever  made  that  statement  before,  and  it  was 
objected  that  this  question  included  what  was  said  before  the 
magistrate;  Alderson,  B.,  after  consulting  Cresswell,  J.,  said  ( We 
are  of  opinion  that  the  question  may  be  put.  No  doubt,  if  the 


(n)  2  B.  &  B.  289. 

(o)  Reg.  v.  Ford,  2  Den.  C.  C.  245, 
5Cox,C.  C.184.  Spring  Ass.  1851.  Reg. 
v.  Palmer,  5  Cox,  C.  C.  236.  Pollock, 
C.  B.  S.  P.  April,  1851.  Reg.  v.  Brewer, 
9  Cox,  C.  C.  409,  S.  P.  Blackburn,  J. 
Jan.  1863. 

(p)  Reg.  v.  Holden,  supra.  Reg.  v. 
Shellard,  9  C.  &  P.  277,  Patteson,  J. 
Reg.  v.  Price,  7  Cox,  C.  C.  405,  Wight- 
man,  J.,  is  contra,  but  the  previous  cases 
were  not  cited. 

(q)  Reg.  v.  Newton,  4  Cox,  C.  C.  262, 
March  1850. 

(r)  Rex  v.  Edwards,  8  C.  &  P.  26. 

(s)  Reg.  v.  Curtis,  2  C.  &  K.  763.  A 
witness  bad  been  examined  before  the 


magistrates  touching  the  charge  for  which 
the  prisoner  was  indicted,  and  on  cross- 
examination  in  court  it  was  proposed  to 
ask  him  whether,  whilst  he  was  under 
cross-examination  by  the  prisoner's  at- 
torney before  the  magistrates,  he  did  not 
make  a  certain  statement.  The  counsel 
for  the  prosecution  objected  to  this  ques- 
tion, on  the  ground  that  the  depositions, 
on  being  referred  to,  were  found  to  contain 
no  note  of  any  such  cross-examination. 
Erie,  J.,  was  of  opinion  that  the  question 
must  be  allowed.  There  did  appear  to 
have  been  decisions  the  other  way  (see 
ante,  p.  489),  but  he  had  always  been  of 
opinion  that,  in  principle,  these  decisions 
were  wrong. 


CHAP.  v.  §  in.]   Of  Impeaching  the  Credit  of  Witnesses. 

object  is  to  contradict  a  witness,  or  elicit  what  was  said  before 
the  magistrate,  the  depositions  must  be  put  in ;  but  when  they  are 
in  they  will  not  prove  whether  or  not  such  a  statement  was  made. 
At  the  utmost,  they  could  only  show  that  they  did  not  contain 

it.'  (t) 

In  one  case,  it  seems  to  have  been  considered  a  fitting  course 
for  the  judge  to  look  at  the  depositions  while  the  witnesses  were 
under  examination,  and  question  them  as  to  any  discrepancy 
between  them  and  their  evidence ;  (u)  but  in  other  cases  learned 
judges  have  refused,  where  counsel  were  employed  by  the  pri- 
soner, to  look  at  the  depositions  at  all.  (v) 

Although  the  counsel  for  a  prisoner  must  put  in  the  deposition 
before  cross-examining  the  witness  as  to  what  he  said  before  the 
magistrate,  the  court  may,  in  its  discretion,  if  it  think  fit,  put  any 
question  to  the  witness  without  putting  the  deposition  in  evidence, 
or  may  allow  the  prisoner's  counsel,  as  the  mouthpiece  of  the 
court,  to  put  the  question,  without  putting  in  the  deposition,  (iv) 
Where,  therefore,  a  witness  being  asked  in  cross-examination 
'  whether,  when  the  prisoner  struck  the  blow  with  the  knife,  the 
deceased  did  not  seem  as  if  he  was  going  to  strike  the  prisoner  ?  ' 
and  the  witness  answered  (  No ; '  Wightman,  J.,  drew  the  counsel's 
attention  to  the  witness's  deposition,  and  handed  it  down  to  him, 
saying,  '  You  may  put  it  into  his  hands  to  look  at ;  you  don't 
thereby  make  it  evidence.  He  may  look  at  it  to  refresh  his 
memory.'  The  deposition  was  then  put  into  the  witness's  hands, 
and  after  he  had  looked  at  it  Wightman,  J.,  said,  '  Well,  having 
read  that,  what  do  you  say  ?'  The  witness  said,  ( Yes,  he  did.'  (x) 

Where  the  deposition  was  put  in  the  hands  of  a  witness,  and  on 
being  asked  to  read  it  he  said  he  could  not  read  writing,  it  was 
held  that  there  was  no  objection  to  the  deposition  being  read  over 
to  him,  and  the  officer  of  the  court  read  it  over  to  him  accord- 
ingly, (y)  But  where  a  similar  course  was  proposed  to  be  adopted, 
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(*)  Reg.  v.  Moir,  4  Cox,  C.  C.  279. 
May  1850. 

(w)  Rex  v.  Edwards,  supra.  This  is  a 
course  which  has  not  unfrequently  been 
adopted  in  cases  where  the  prisoner  has  had 
no  counsel,  and  in  such  cases  it  appears 
highly  expedient,  as  prisoners  rarely  have 
copies  of  the  depositions  unless  they  are 
defended  by  counsel,  and,  even  if  they 
had,  probably  would  not  be  able  properly 
to  avail  themselves  of  any  contradictions 
that  might  arise  ;  and  it  is  to  be  remem- 
bered that  the  depositions  are  returned 
to  the  judge  for  the  express  purpose  of 
enabling  him  to  judge  as  to  the  accuracy 
of  the  witnesses.  C.  S.  G. 

(»)  Rex  v.  Thomas,  7  C.  &  P.  817. 
Parke,  B.,  as  stated  8  C.  &  P.  27,  and 
that  statement  is  correct.  Reg.  v.  Holden, 
supra.  In  both  these  cases  the  counsel 
for  the  prisoner  requested  the  judge  to 
look  at  the  depositions,  and  the  object 
was  to  avoid  putting  in  the  depositions, 
and  if  the  judge  had  in  those  cases  looked 
at  the  depositions,  and  questioned  the 
witnesses  upon  them,  it  would  have  been 
indirectly  getting  rid  of  the  effect  of  the 
rules  themselves.  It  is  a  very  different 


question  whether  the  judge  may  not  in 
his  discretion  question  a  witness  as  to 
discrepancies  which  strike  his  mind,  and 
either  have  not  struck  the  counsel  for  the 
prisoner,  or,  if  so,  have  been  considered 
by  him  not  of  such  importance  as  to  in- 
duce him  to  put  in  the  depositions,  and 
so  give  the  counsel  for  the  Crown  the 
reply.  C.  S.  G. 

O)  Reg.  v.  Peel,  2  F.  &  F.  21,  Willes, 
J. 

(#)  Reg.  v.  Quin,  3  F.  &  F.  818.  It  is 
clear  that  the  whole  here  was  done  on  the 
motion  of  the  court,  and  the  marginal 
note  thus  misrepresents  it.  'Wight- 
man,  J.,  allowed  the  deposition  made  by 
a  witness  to  be  put  into  his  hands  to  re- 
fresh his  memory,  and  he  was  then  asked 
what  he  said  about  a  fact  which  he  had 
answered  before  in  the  negative,  and 
answered  the  question  affirmatively.' 

(#)  Rex  v.  Edwards,  8  C.  &  P.  26. 
Littledale,  J.,  and  Coleridge,  J.  It  has 
been  assumed  that  it  was  decided  that 
this  could  be  done  without  putting  in  the 
deposition  ;  but  there  is  no  such  state- 
ment in  the  report,  and,  on  the  contrary, 
though  only  witnesses  to  character  were 


Whether  the 
judge  will 
look  at  the 
depositions. 


The  court  may 
itself  put 
questions,  or 
allow  the  pri- 
soner's coun- 
sel so  to  do, 
without  put- 
ting in  the 
depositions. 


Reading  a 
deposition  to 
a  witness. 
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Depositions 
before  a 
coroner. 


Depositions 
lost. 

[935] 


The  same  rule 
applies  to  the 
counsel  for 
the  prosecu- 
tion cross- 


and  the  preceding  case  was  relied  upon  as  an  authority,  and  it 
was  said  that  Coltman,  J.,  had  acted  on  its  authority,  (z)  Erie,  J., 
held  that  the  course  would  he  irregular  and  contrary  to  all  rule. 
It  would  be  in  effect  putting  the  officer  in  the  position  of  a 
witness,  without  being  on  oath,  to  contradict  the  testimony  of  the 
sworn  witness  in  the  box.  («) 

On  an  indictment  for  murder  a  witness  was  asked,  in  cross- 
examination,  whether  she  had  stated  a  particular  fact  when  she 
was  examined  before  the  coroner;  and  it  was  objected  that  the 
deposition  must  first  be  put  in.  On  the  other  hand  it  was  urged 
that  the  rules  framed  by  the  judges  only  applied  to  depositions 
taken  before  justices  ;  but  it  was  held  that  there  was  no  distinc- 
tion whatever  between  depositions  before  a  coroner  and  deposi- 
tions before  a  magistrate,  (b)  But  where  on  a  trial  for  murder  a 
witness  was  asked  in  cross-examination  whether  he  had  not  made 
before  the  coroner  a  certain  statement,  and  it  was  contended  that 
the  rules  as  to  depositions  did  not  apply  to  the  depositions  taken 
before  coroners ;  Byles,  J.,  said,  '  Unless  some  authority  is  shown 
me  to*  the  contrary,  I  shall  allow  the  question  to  be  put.  The 
rules  laid  down  by  the  judges  apply  to  examinations  before  a 
magistrate ;  examinations  before  a  coroner  are  not  mentioned,  and 
this  seems  to  me  strongly  in  favour  of  the  argument.  If  it  had 
been  intended  that  the  same  rules  should  apply  to  depositions 
taken  before  a  coroner,  they  would  have  been  mentioned.  As  I 
said  before,  unless  an  authority  be  shown  against  such  a  question 
being  put,  I  shall,  in  favor  em  vitce,  allow  it  to  be  put.'  (c) 

In  a  case  where  it  was  proved  that  the  depositions  had  been 
regularly  taken  against  the  prisoner  before  the  magistrates,  and 
returned  to  the  proper  officer,  and  that  officer  proved  that  he  had 
made  diligent  search  after  them,  and  could  not  find  them ;  Pat- 
teson,  J.,  held  that  the  prisoner's  counsel  might  cross-examine 
from  copies  of  them,  which  were  proved  by  the  magistrate's  clerk 
to  be  correct,  (d) 

The  same  rule  applies  as  to  the  cross-examination  of  a  witness 
on  his  deposition  by  the  counsel  for  the  Crown  as  by  the  counsel 
for  the  prisoner.  On  a  trial  for  murder  a  witness  was  called  for 
the  prisoner,  whose  deposition  had  been  taken  by  the  coroner,  and 


called,  the  counsel  for  the  prosecution 
replied.  Probably,  therefore,  the  depo- 
sition was  put  in,  and  so  much  only  is 
reported  as  related  to  the  reading  of  the 
deposition. 

(2)  Reg.  v.  Tooker,  4  Cox,  93  (6). 
But  Coltman,  J.,  there  said,  '  I  do  not 
accede  to  Hex  v.  Edwards ;  but  there 
being  that  case,  I  think  the  prisoner  should 
have  the  benefit  of  it.' 

(a)  Reg.  v.  Matthews,  4  Cox,  C.  C.  93, 
August  1849.  Probably  this  case  is  in- 
accurately reported.  If  the  deposition  is 
put  in,  it  is,  by  the  rules  of  the  judges,  to 
be  read  by  the  officer,  and  the  only  real 
objection  to  the  course  proposed  was  that 
it  was  an  attempt  to  get  at  the  contents 
of  the  deposition  without  putting  it  in 
evidence.  See  Reg.  v.  Ford,  ante,  p.  554, 
and  other  cases  there  cited,  which  clearly 
overrule  the  supposed  decision  in  Rex  v. 


Edwards. 

(6)  Reg.  v.  Barnett,  4  Cox,  C.  C.  269. 
Platt,  B.,  after  consulting  Patteson,  J, 
April  1850.  Platt,  B.,  added,  'We  think 
you  rnay  place  in  a  witness's  hands  any- 
thing that  he  has  written  or  signed  to  re- 
fresh his  memory;  not  to  elicit  from  him 
what  he  may  have  stated  before  on  the 
subject,  but  that,  having  refreshed  his 
memory,  you  may  put  questions  to  him 
respecting  the  transaction  itself.'  The 
deposition  was  put  in  the  witness's  hands, 
and  she  read  it  to  herself,  after  which 
the  cross-examination  was  continued;  but 
the  deposition  was  not  put  in  evidence. 
This  case  is  overruled,  except  as  to  the 
point  stated  in  the  text  by  Reg.  v.  Ford. 

(c)  Reg.  v.  Maloney,  9  Cox,  C.  C.  26. 
No  case  was  here  cited. 

(d)  Reg.  v.  Shellard,  9  C.  &  P. 


CHAP.  v.  §  in.]   Of  Impeaching  the  Credit  of  Witnesses. 

it  was  held  that  the  counsel  for  the  Crown  must  put  in  the  depo- 
sition if  he  cross-examined  the  witness  as  to  any  statement  con- 
tained in  it.  (e) 

But  the  rules  only  apply  to  what  are  strictly  depositions  taken  in 
the  regular  course  before  a  magistrate.  Where,  on  an  indictment 
for  a  rape,  it  appeared  that  the  prosecutrix  had  twice  charged  the 
prisoner  with  the  offence,  and  that  on  the  first  occasion  the  prose- 
cutrix was  sworn  and  her  statement  taken  down,  but  not  read  over 
to  her  or  signed  either  by  the  magistrate  or  the  prosecutrix,  and 
after  this  examination  the  prisoner  was  discharged,  but  was  after- 
wards again  apprehended,  and  committed  by  other  magistrates ; 
Coleridge,  J.,  after  conferring  with  Gurney,  B.,  held  that  the 
counsel  for  the  prisoner  might  ask  the  prosecutrix  whether  she 
had  not  said  certain  things  on  the  first  occasion  when  she  was  so 
examined  without  producing  the  writing  which  had  been  taken 
down,  (f) 

When  the  prisoners  were  first  brought  before  the  magistrate 
charged  with  the  felony  the  witnesses  were  sworn,  examined  by  the 
magistrate,  and  cross-examined  by  the  prisoners,  and  written 
minutes  of  the  examination  and  cross-examination  were  made  by 
the  clerk  to  the  magistrates  under  the  inspection  of  the  magistrates. 
These  minutes  were  then  sent  to  the  office  of  the  clerk  to  the  ma- 
gistrates, and  there  delivered  to  a  clerk  named  Tasker,  who  pro- 
ceeded to  write  the  depositions  from  the  minutes.  The  witnesses 
attended  in  the  office,  and  in  the  course  of  writing  the  depositions 
Tasker  put  some  questions  to  each  of  them,  for  the  purpose  of 
rendering  the  depositions  more  correct,  clear,  and  complete.  The 
answers  given  to  these  questions  were  inserted  in  the  depositions. 
The  magistrate  was  not  present,  nor  were  the  prisoners  at  the  office 
of  the  clerk  to  the  magistrates.  The  depositions  having  been  thus 
written,  the  witnesses  appeared  again  before  the  magistrates,  and  in 
the  presence  of  the  prisoners  were  resworn ;  the  depositions  were 
read  over  to  them,  and  a  full  opportunity  was  afforded  for  cross- 
examination  before  the  depositions  were  signed  by  the  witnesses. 
Upon  these  circumstances  appearing  on  the  trial,  the  counsel  for  the 
prisoners  proposed  to  ask  one  of  the  witnesses  for  the  Crown  this 
question,  '  Did  you  not  tell  Mr.  Tasker  that  you  were  watching  the 
prisoner  Christopher  till  a  quarter  before  one  o'clock  ?'  The  ques- 
tion was  material,  and  had  reference  to  what  was  said  by  the  witness 
in  answer  to  some  question  put  by  Tasker,  as  above  stated,  in  the 
course  of  writing  the  depositions,  and  the  witness's  answer  would, 
according  to  the  evidence,  appear  on  the  depositions.  The  depo- 
sitions were  not  read  or  tendered  in  evidence.  The  question  was 
overruled  by  the  court ;  and  it  was  contended,  on  a  case  reserved, 
that  if  it  were  a  legal  deposition,  it  only  excluded  an  inquiry  into 
what  took  place  before  the  magistrate.  It  was  answered  that,  if 
Tasker  had  taken  down  the  answers,  and  the  witness  had  signed 
them,  that  paper  would  exclude  evidence  of  what  was  said,  and 
that  it  was  like  a  statement  contained  in  a  letter.  (<?)  Wilde,  C.  J., 
'  We  think  the  question  proper  and  legal,  and  that  an  answer  should 
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apply. 
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examinations 
of  witnesses 
before  the 
magistrate, 
and  then  a 
clerk,  in  the 
absence  of  the 
prisoners  and 
magistrate, 
drew  up  depo- 
sitions from 
the  minutes, 
asking  the 
witnesses  any 
question  that 
occurred  for 
the  purpose  of 
explanation, 
it  was  held 
that  the  pri- 
soner's coun- 
sel had  a  right 
to  ask  \vhat  a 
witness  said  in 
answer  to  a 
question  put 
by  the  clerk 
in  the  absence 
of  the  magis- 
trate. 


(e)  Reg.  v.  Muller,  10  Cox,  C.  C.  43. 
Pollock,  C.  B.,  and  Martin,  B. 

(/)  Reg.  v.  Griffiths,  9  C.  &  P.  746. 
It  was  also  contended  that  the  de- 


position was  not  a  legal  deposition  at  all ; 
but  no  opinion  was  pronounced  on  this 
objection. 
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Of  Evidence. 


[BOOK  vi. 


Whether  a 
witness  may 
be  asked  on 
cross-exami- 
nation the 
general  ques- 
tion, whether 
he  has  written 
a  different 
account. 
Query. 


What  ques- 
tions may  be 
asked  to  lay  a 
foundation  for 
contradictory 
evidence. 


[936] 


have  been  required.  It  is  objected  that  the  answer  was  to  be 
found  in  a  paper  signed  by  the  witness,  which  must  be  regarded 
as  a  deposition,  having  acquired  that  character  from  the  circum- 
stances under  which  it  was  made.  But  the  ground  upon  which  a 
deposition  is  exclusive  evidence  of  a  matter  contained  in  it,  is  the 
presumption  that  the  magistrate  has  done  his  duty,  and  taken  down 
all  that  was  material  in  the  testimony  of  the  witness.  But  Tasker 
was  a  mere  stranger ;  he  could  not,  by  any  act  of  his,  attach  to 
the  writing  a  character  which  would  exclude  parol  evidence  of 
what  was  so  written ;  it  does  not  become  primary  evidence  of  such 
matter :  the  witness's  own  words  are  the  primary  evidence  of  the 
statement.  Suppose  the  witness  had  said  something,  and  had  then 
written  it  down  himself,  his  writing  would  not  exclude  his  speech. 
Why  then  should  Tasker's  writing  do  so  ?  The  whole  argument 
was  founded  on  an  incorrect  analogy.  The  conviction,  therefore, 
was  wrong.'  (A) 

A  very  distinguished  writer  on  the  Law  of  Evidence  (z)  has 
stated  his  opinion,  that  the  determination  of  these  points  has  left 
the  question  still  open,  whether  counsel  may  be  allowed  to  cross- 
examine  a  witness  as  to  his  having  given  a  different  account  of  the 
transaction,  or  as  to  his  having  written  a  letter  containing  a  dif- 
ferent account ;  because,  in  the  Queen's  case,  the  question  put  to 
the  witness  related  to  a  variety  of  particular  expressions,  and  entire 
passages,  supposed  to  be  contained  in  a  letter,  and  the  letter,  which 
was  supposed  to  contain  such  expressions,  had  been  actually  pro- 
duced and  shown  by  the  counsel :  whereas  the  question  proposed 
above  is  quite  general,  namely,  whether  the  witness  has  given  any 
account  in  his  letters,  or  otherwise,  differing  from  his  present  ac- 
count, and  the  question  is  proposed  without  any  reference  to  the 
circumstance,  whether  the  letter  is  or  is  not  in  existence,  or  whether 
it  has  or  has  not  ever  been  seen  by  the  cross-examining  counsel,  (j) 
And  the  eminent  author  above  alluded  to  argues  with  great  force 
and  ability  that  such  a  question  may  be  asked  with  propriety,  (k) 

In  order  to  lay  a  foundation  for  contradicting  a  witness,  the 
questions  asked  upon  cross-examination  must,  in  some  way,  be  re- 
levant to  the  matter  in  issue.  Thus  in  an  action  for  usury,  the 
person  with  whom  the  contract,  alleged  to  be  usurious,  had  been 
made,  was  produced  as  a  witness  for  the  plaintiff,  and  the  counsel 
for  the  defendant  proposed  to  cross-examine  him  as  to  other  con- 
tracts he  had  made  with  other  persons,  which  were  not  usurious ; 
intending,  if  the  witness  answered  in  the  affirmative,  to  draw  the 
conclusion  that  he  had  made  the  same  contract  with  the  defendant, 
and  if  the  witness  denied  the  nature  of  those  other  contracts,  to 


(A)  Reg.  v.  Christopher,  1  Den.  C.  C. 
"536.  In  the  course  of  the  argument 
Maule,  J.,  said,  '  Tasker  usurped  an  au- 
thority. He  can  no  more  exclude  parol 
evidence  of  the  witness's  statement  by  re- 
ducing it  to  writing  than  any  one  present 
at  a  seditious  meeting  can  exclude  parol 
evidence  of  words  there  spoken  by  choosing 
to  make  a  memorandum  of  them.' 

(t)  1  Phill.  Ev.  299,  7th  ed. 

(ji)  Mr.  Phillipps  applies  the  same  rea- 
soning to  another  resolution  of  the  judges 
during  the  same  proceedings,  viz.  that  if 
a  witness  be  asked  whether  he  has  re- 


presented such  a  thing,  they  should  direct 
the  counsel  to  ask  whether  the  repre- 
sentation had  been  made  in  writing  or 
words.  This  opinion  of  the  judges  the 
above  learned  writer  conceives  to  have 
been  founded  on  the  supposition  that  the 
witness's  letter  was  actually  in  the  pos- 
session of  the  cross-examining  counsel, 
and  on  the  circumstance  of  the  question 
relating  to  particular  expressions  sup- 
posed to  have  been  contained  in  the  letter. 
See  2  Phill.  Ev.  400. 

(k)  I    Phill.  Ev.   299,    7th  ed.  et  seq. 
See  also  1  Stark.  Ev.  203;  et  seq. 


CHAP.  v.  §  in.]   Of  Impeaching  the  Credit  of  Witnesses. 

call  evidence  to  prove  the  contrary,  and  thereby  destroy  the  wit- 
ness's credit.  But  Lord  Ellenborough  refused  to  suffer  the  question 
to  be  put,  conceiving  it  to  be  entirely  irrelevant  to  the  issue  in  the 
cause;  and  the  Court  of  King's  Bench  were  afterwards  all  of  opinion 
that  he  had  acted  properly ;  and  they  laid  down  the  rule,  that  it  is 
not  competent  for  counsel  on  cross-examination  to  question  the 
witness  concerning  a  distinct  collateral  fact,  which,  if  answered 
affirmatively,  is  wholly  irrelevant  to  the  matter  in  issue,  for  the  pur- 
pose of  discrediting  him,  if  he  answers  in  the  negative,  by  calling 
other  witnesses  to  contradict  him.  (/)  It  need  hardly  be  observed, 
if  a  question  be  wholly  irrelevant,  and  therefore  improperly  asked 
on  cross-examination,  and  the  witness  nevertheless  give  an  answer 
to  it,  the  cross-examining  party  may  not  call  evidence  to  contradict 
that  answer;  but  it  is  further  to  be  remarked,  that  many  questions 
may  be  asked  with  propriety  on  cross-examination,  which  are  irre- 
levant to  the  matter  in  issue,  yet  are  allowable  because  they  go  to 
the  credit  of  the  witness ;  but  the  distinction  is,  as  to  the  right  to 
call  evidence  to  contradict  answers  given  to  questions  put  to  shake 
a  witness's  credit,  that  if  the  questions  go  merely  to  his  credit,  and 
are  in  other  respects  collateral  to  the  issue,  evidence  cannot  be 
called  to  contradict  the  answers  ;  if  they  not  only  go  to  his  credit, 
but  are  also  connected  with  the  subject  of  inquiry,  then  it  is  allow- 
able to  call  witnesses  to  contradict.  Thus  if  a  witness  be  asked, 
on  cross-examination,  whether  he  has  been  guilty  of  a  crime,  or 
any  conduct  which  would  discredit  him  as  a  witness,  but  is  uncon- 
nected with  the  matters  in  issue,  and  he  denies  it,  his  answer  is 
conclusive,  (m) 

So  where  on  the  trial  of  an  information  charging  a  maltster  with 
having  used  a  cistern  for  making  malt  without  having  previously 
entered  it,  a  witness  was  asked  on  cross-examination  whether  he 
had  not  said  that  the  officers  of  the  Crown  had  offered  him  £20  to 
say  that  the  cistern  had  been  used,  and  he  denied  having  said  so ; 
it  was  held  that  evidence  was  inadmissible  to  prove  that  he  had  said 
so ;  for  the  contradiction  would  be  on  a  matter  wholly  irrelevant, 
and  would  in  no  way  affect  the  character  of  the  witness,  (n) 

Where  on  a  trial  for  rape  the  prisoner  called  a  witness,  who  stated 
that  he  could  not  speak  English,  and  was  accordingly  sworn  and 
examined  in  Irish,  through  an  interpreter,  and  on  cross-examina- 
tion he  again  denied  that  he  could  speak  English,  and  he  also 
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(/)  Spencely  v.  De  Willott,  7  East, 
R.  108. 

(m)  Ante,  p.  545. 

(n)  A.  G.  v.  Hitchcock,  1  Exch.  R. 
91.  Pollock,  C.  B.,  said,  'The  test 
whether  the  matter  is  collateral  or  not  is 
this :  if  the  answer  of  a  witness  is  a  matter 
which  you  would  be  allowed  on  your  part 
to  prove  in  evidence — if  it  have  such  a 
connection  with  the  issue  that  you  would 
be  allowed  to  give  it  in  evidence — then 
it  is  a  matter  on  which  you  may  contra- 
dict him.  [But  this  seems  to  be  much 
too  narrow  a  rule,  and  so  said  O'Brien, 
J.,  in  Reg.  v.  Burke,  infra.']  If  you  ask  a 
witness  whether  he  has  not  said  so  and 
so,  and  the  matter  he  is  supposed  to  have 
said  would,  if  he  had  said  it,  contradict 
any  other  part  of  his  testimony,  then  you 
may  call  another  witness  to  prove  that  he 


had  said  so,  in  order  that  the  jury  may 
believe  the  account  of  the  transaction 
which  he  gave  to  that  other  witness  to  be 
the  truth,  and  that  the  statement  he  makes 
on  oath  in  the  witness  box  is  not  true 
(more  accurately,  in  order  that  the  jury 
may  disbelieve  or  doubt  the  statement  of 
the  witness).  It  must  be  connected  with 
the  issue  as  a  matter  capable  of  being 
distinctly  given  in  evidence,  or  it  must 
be  so  far  connected  with  it  as  to  be  a 
matter  which,  if  answered  in  a  particular 
way,  would  contradict  a  part  of  the  wit- 
ness's testimony;  and  if  it  is  neither  the 
one  nor  the  other  of  these,  it  is  collateral 
to,  though  in  some  sense  it  may  be  con- 
sidered as  connected  with,  the  subject  of 
inquiry.'  The  editor  has  inserted  the 
parts  between  brackets." 


In  what  cases 
evidence  may 
be  called  to 
contradict. 


Not  on  a 
matter  wholly 
irrelevant. 


As  to  speak- 
ing English. 
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Of  Evidence. 


[BOOK  vi. 


As  to  know- 
ing the  pri- 
soner. 


Palmer  v. 
Trower. 


Tolman  v. 
Johnstone. 


A  witness 
may  be  con- 
tradicted as  to 
facts  showing 
his  state  of 
mind  towards 
the  opposite 
party. 


Whether  a 
witness  is  the 
mistress  of  the 
plaintiff. 


denied  that  he  had  spoken  in  English  to  two  girls  within  the  last 
few  days,  and  these  girls  were  called,  and  proved  that  he  had  so 
spoken  to  them  in  English ;  upon  a  case  reserved,  it  was  held  that 
the  evidence  of  these  girls  ought  not  to  have  been  admitted.  (0) 
But  where  a  woman,  who  was  the  only  witness  to  prove  an 
abominable  offence,  swore  that  she  did  not  know  the  prisoner 
previously,  evidence  was  admitted  that  they  knew  each  other  well, 
and  were,  in  fact,  intimately  acquainted,  (p) 

Where  in  an  action  on  a  joint  and  several  promissory  note  made 
by  the  father  and  grandfather  of  the  defendant,  who  was  sued  as 
the  administrator  of  his  grandfather,  the  defence  was  that  the  plain- 
tiff had  forged  the  note  in  question,  and  also  another  note,  in  order 
to  cover  the  forgery  of  the  first  note,  and  a  charge  had  been  pre- 
ferred against  the  plaintiff  for  the  forgery  before  the  magistrates, 
but  dismissed ;  the  defendant  was  examined  as  a  witness,  and  was 
asked  on  cross-examination  whether  his  father  had  not,  after  the 
charge  was  preferred  against  the  plaintiff,  said  in  his  presence  that 
'  he  was  sorry  he  had  forgotten  that  he  had  signed  two  notes.'  The 
defendant  answered  in  the  negative.  It  was  held  that  the  plaintiff's 
counsel  could  not  call  a  witness,  in  whose  presence  the  father  had 
made  the  statement,  for  the  purpose  of  showing  that  the  father  had 
made  the  statement,  and  that  the  defendant  had  heard  it ;  for  the 
issue  sought  to  be  raised  was  purely  collateral.  (<?)  So  where  in 
an  action  for  an  assault  on  the  plaintiff's  wife,  she  swore  that  the 
assault  was  of  an  indecent  character ;  the  defendant  denied  it,  and 
on  cross-examination  denied  other  indecent  assaults  on  some  young 
persons  ;  and  evidence  on  the  part  of  the  defendant  was  tendered 
to  disprove  these  imputations,  which  was  objected  to  unless  evi- 
dence was  admitted  in  support  of  them;  it  was  held  that  such  evi- 
dence on  the  one  side  or  the  other  was  inadmissible,  as  the  matter 
inquired  into  was  quite  collateral  to  the  issue  to  be  tried,  (r) 

It  is  allowable  to  ask  a  witness  in  what  manner  he  stands  affected 
towards  the  opposite  party  in  the  cause,  and  whether  he  does  not 
stand  in  such  a  relation  to  that  person  as  is  likely  to  affect  him,  and 
prevent  him  from  having  an  unprejudiced  state  of  mind,  and  whether 
he  has  not  used  expressions  imputing  that  he  would  be  revenged 
on  some  one,  or  that  he  would  give  such  evidence  as  might  dispose 
of  the  cause  in  one  way  or  the  other ;  and  if  he  denies  it,  evidence 
may  be  given  as  to  what  he  said,  not  with  the  view  of  having  a 
direct  effect,  but  to  show  what  is  the  state  of  mind  of  that  witness, 
in  order  that  the  jury  may  exercise  their  opinion  as  to  how  far  he 
is  to  be  believed,  (s)  Where  therefore,  in  an  action  on  a  pro- 
missory note  (in  which  the  defence  appears  to  have  been  that  the 
note  was  forged),  the  female  servant  of  the  plaintiff,  who  was  one 
of  the  attesting  witnesses  to  the  note,  was  asked  on  cross-examina- 


(o)  Reg.  v.  Burke,  8  Cox,  C.  C.  44. 
Three  judges  thought  the  evidence  rightly 
received. 

(p)  Reg.  v.  Dennis,  3  F.  &  F.  502. 
The  admissibility  of  the  evidence  was  not 
disputed,  and  Byles,  J.,  left  it  to  the  jury 
in  favour  of  the  prisoner. 

(q)  Palmer  v.  Trower,  8  Exch.  E.  247. 
Alderson,  B.,  said, '  It  is  a  statement  made 
in  the  presence  of  the  defendant  of  a  fact 


not  within  his  own  knowledge;  if  it 
had  been  made  in  the  presence  of  the 
grandfather,  who  is  represented  by  the 
defendant,  the  case  might  have  been  dif- 
ferent.' 

(r)  Tolman  v.  Johnstone,  2  F.  &  F. 
66,  Cockburn,  C.  J.,  after  consulting  the 
other  judges  of  Q.  B. 

(*)  Per  Pollock,  C.  B.,  A.  G.  v.  Hitch- 
cock, supra. 


CHAP.  v.  §  in.]   Of  Impeaching  the  Credit  of  Witnesses. 

tion  whether  she  did  not  constantly  sleep  in  the  same  bed  with  the 
plaintiff,  which  she  denied ;  Coleridge,  J.,  held  that  a  witness 
might  be  called  by  the  defendant  to  contradict  her;  as  the  question 
was  whether  the  witness  had  contracted  such  a  relation  witli  the 
plaintiff  as  might  induce  her  the  more  readily  to  conspire  with  him 
to  support  a  forgery;  just  in  the  same  way  as  if  she  had  been  asked 
if  she  was  the  sister  or  daughter  of  the  plaintiff,  and  had  denied  that. 
But  if  the  question  had  been  whether  the  witness  had  walked  the 
streets  as  a  common  prostitute,  that  would  have  been  a  collateral 
issue,  and,  if  she  had  denied  it,  she  could  not  have  been  contra- 
dicted, (t) 

If  the  imputed  misconduct  be  relative  to  the  subject  of  inquiry, 
as,  if  a  witness  for  the  Crown  be  asked  whether  he  had  not  said  that 
he  would  be  revenged  on  the  prisoner,  and  would  soon  fix  him  in 
gaol,  (M)  or  whether  he  had  not  made  declarations  to  procure  per- 
sons corruptly  to  give  evidence  in  support  of  the  prosecution,  (v) 
then  evidence  may  be  called  to  contradict  him,  if  he  denies  the 
words  or  declaration  imputed  to  him.  Thus  where  on  an  indict- 
ment for  an  indecent  assault  on  a  girl,  another  girl  denied  in  cross- 
examination  that  two  letters  were  in  her  handwriting;  and  on  the 
part  of  the  prisoner,  the  suggestion  was  that  the  charge  was  the 
result  of  a  conspiracy  among  the  children  and  their  parents ;  it  was 
held  that  it  might  be  proved  that  these  letters  were  in  the  hand- 
writing of  the  girl,  and  that  the  letters  might  be  read  ;  but  that 
they  were  only  evidence  for  the  purpose  of  detracting  from  the 
credit  of  the  girl,  (w) 

Where  on  one  trial  the  jury  were  discharged,  and  on  the  second 
trial  a  witness  admitted  in  cross-examination  that  she  had  been  in 
England  and  had  prosecuted  for  a  felony ;  it  was  held  that  it  might 
be  proved  that  on  the  former  trial  she  had  denied  that  she  had  ever 
been  in  England  or  had  prosecuted  there  ;  for,  no  matter  whether 
the  question  was  relevant  or  irrelevant  to  the  present  issue,  it  went 
to  the  consistency  of  her  evidence  on  the  two  trials,  (x) 
^  If  the  witness  declines  to  give  any  answer  to  such  a  question 
proposed  to  him,  by  reason  of  the  tendency  thereof  to  criminate 
himself,  and  the  court  is  of  opinion  that  he  cannot  be  compelled  to* 
answer,  the  adverse  party  has  also,  in  this  instance,  his  subsequent 
opportunity  of  tendering  his  proof  of  the  matter,  which  is  received, 
if  by  law  it  ought  to  be  received,  (y) 

In  one  case,  where  a  witness  said  on  cross-examination  that  he 
had  no  recollection  of  a  certain  declaration  one  way  or  the  other, 
without  expressly  denying  it ;  Tindal,  C.  J.,  held  that  a  person 
could  not  be  called  to  prove  such  declaration  ;  as  he  had  never  heard 
such  evidence  admitted  in  contradiction,  except  when  the  witness 
had  expressly  denied  the  declaration,  (z)  But  in  a  later  case  where 
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Where  the 
misconduct 
relates  to  the 
subject  of  the 
inquiry. 


Contrary 
statement  on  a 
previous  trial. 


When  the  wit- 
ness declines 
to  answer. 


(0  Thomas  v.  David,  7  C.  &  P.  350. 
In  Melhuish  v.  Collier,  15  Q.  B.  883, 
Coleridge,  JM  said,  '  The  principle  I  went 
upon  in  Thomas  v.  David  was  that  the 
fact  was  one  that  the  defendant  might 
have  proved  in  chief.' 

(M)  Yewin's  case,  2  Campb.  638. 

(v)  The  Queen's  case,  2  B.  &  B.  311. 

(«i)  Reg.  v.  M'Gavaran,  6  Cox,  C.  C.  64. 
Williams,  J.  The  letters  spoke  of  stick- 

VOL.  III.  O 


ing  to  the  charge  made  against  the  pri- 
soners, but  there  was  no  proof  that  they 
had  been  delivered  to  the  persons  to  whom 
they  were  addressed. 

(ar)  Reg.  v.  Rorke,  6  Cox,  C.  C.  196. 
Lefroy,  C.  J.,  and  Monahan,  C.  J. 

(y)  The  Queen's  case,  2  B.  &  B.  313, 
314. 

(z)  Paine  v.  Becston,  1  M.  &  Rob.  20. 


O 
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Of  Evidence. 


[BOOK  vi. 


Where  a  wit- 
ness does  not 
directly 
answer. 


[937] 

3,  By  proof  of 
witness's  acts 
and  declara- 
tions touching 
the  cause. 

Previous 
cross-exami- 
nation neces- 
sary. 


a  witness  neither  admitted jnor  denied  a  verbal  statement ;  Parke, 
B.,  held  that  evidence  was  admissible  to  show  that  the  witness  had 
made  such  a  statement,  (a) 

And  now  by  the  28  &  29  Viet.  c.  18,  s.  4,  ( if  a  witness  on  cross- 
examination  as  to  a  former  statement  made  by  him  relative  to  the 
subject-matter  of  the  indictment  or  proceeding,  and  inconsistent 
with  his  present  testimony,  does  not  distinctly  admit  that  he  has 
made  such  statement,  proof  may  be  given  that  he  did  in  fact  make 
it ;  but  before  such  proof  can  be  given,  the  circumstances  of  the 
supposed  statement,  sufficient  to  designate  the  particular  occasion, 
must  be  mentioned  to  the  witness,  and  he  must  be  asked  whether 
or  not  he  has  made  such  statement.' 

3rdly.  The  credit  of  a  witness  may  be  impeached,  not  only  by 
giving  evidence  to  prove  statements  made  by  him  at  variance  with 
his  testimony,  but  by  calling  witnesses  to  prove  his  declarations 
and  acts  touching  the  subject-matter  of  inquiry,  (b)  And  the 
rules  above  stated,  as  to  the  necessity  of  a  previous  cross-examina- 
tion of  the  witness  whom  it  is  proposed  to  discredit,  apply  equally 
to  this  method  of  discrediting  him  as  to  the  last.  So  that  if  it  is 
intended  to  offer  evidence  of  former  declarations  of  a  witness,  or 
of  acts  done  by  him,  though  not  with  a  view  to  contradict  his 
statement  upon  oath  in  examination  in  chief,  but  with  a  view  of 
discrediting  him  as  a  corrupt  witness ;  in  this  case  also  it  has  been 
determined  that  the  witness  should  be  previously  questioned  as  to 
such  declarations,  or  such  acts,  on  the  cross-examination  ;  (c)  for 
in  the  one  case  as  well  as  the  other  an  opportunity  must  be  afforded 
the  witness  of  explaining  his  conduct  before  evidence  can  be  ad- 
duced to  impeach  his  credit  by  proof  of  the  fact.  Thus  where 
the  witness's  moral  character  is  relevant  to  the  issue,  expressions 
of  the  witness  may  be  proved  without  the  previous  inquiry,  if  they 
tend  merely  to  disgrace  the  witness  by  showing  that  he  has  made 
unbecoming  declarations ;  but  even  if  they  be  of  such  a  nature, 
the  introductory  question  must  not  be  dispensed  with,  if  they  tend 
likewise  to  contradict  some  part  of  the  witness's  evidence.  There- 
fore in  an  action  for  seducing  the  plaintiff's  daughter,  which  the 
^daughter  proves,  the  defendant  cannot  give  evidence  that  she 
has  talked  of  another  person  as  her  seducer  and  the  father  of  her 
child,  unless  she  be  first  asked  on  cross-examination  whether  she 
ever  used  those  expressions, 


designate  the  particular  occasion.  If  the 
witness,  on  the  cross-examination,  admits 
the  conversation  imputed  to  him,  there  is 
no  necessity  for  giving  other  evidence  of 
it ;  but  if  he  says  he  does  not  recollect, 
that  is  not  an  admission,  and  you  may 
give  evidence  on  the  other  side  to  prove 
that  the  witness  did  say  what  is  imputed, 
always  supposing  the  statement  to  be  re- 
levant to  the  matter  at  issue.  This  has 
always  been  my  practice,  and  if  it  were 
not  so  you  could  never  contradict  a  wit- 
ness who  said  he  could  not  remember.' 

(b)  The  Queen's  case,  2  B.  &  B.  31 1. 

(c)  2  B.  &  B.  311. 

(d)  Carpenter  v.  Wall,  supra,  1 1  A.  & 
E.  803. 


(a)  Crowley  v.  Page,  7  C.  &  P.  789. 
The  learned  Baron  said,  *  Evidence  of 
statements  by  witnesses  on  other  occasions 
relevant  to  the  matter  at  issue,  and  incon- 
sistent with  the  testimony  given  by  them 
on  the  trial,  is  always  admissible,  in  order 
to  impeach  the  value  of  that  testimony; 
but  it  is  only  such  statements  as  are  rele- 
vant that  are  admissible,  and  in  order  to 
lay  a  foundation  for  the  admission  of 
such  contradictory  statements,  and  to 
enable  the  witness  to  explain  them,  and, 
as  I  conceive,  for  that  purpose  only,  the 
witness  may  be  asked  whether  he  ever 
said  what  is  suggested  to  him,  with  the 
name  of  the  person  to  whom  or  in  whose 
presence  he  is  supposed  to  have  said  it, 
o*  some  other  circumstance  sufficient  to 
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After  a  witness  has  been  cross-examined  respecting  his  former  Re-examina- 
statements  and  declarations,  for  the  purpose  of  affecting  his  credit,  tion- 
the  counsel  who  called  him  has  a  right  to  re-examine  him  so  as  to 
give  him  an  opportunity  of  explaining  such  statements  and  decla- 
rations.    Thus  if  that  which  the  witness  has  stated  in  answer  to 
the  question  on  his  cross-examination  arose  out  of  the  inquiries  of 
the  person  with  whom  he  had  the  conversation,  the  witness  may  be 
asked  in  re-examination  what  those  inquiries  were,  (e)     And  he 
may  also  be  asked  what  induced  him  to  give  to  that  person  the 
account  which  he  has  stated  in  the  cross-examination,  (f) 

But  this,  it  should  seem,  is  the  limit  of  such  a  re-examination. 
Lord  C.  J.  Abbott,  in  delivering  his  opinion  in  the  Queen's  case, 
said,  *  I  think  the  counsel  has  a  right,  upon  a  re- examination,  to  [938] 
ask  all  questions  which  may  be  proper  to  draw  forth  an  explanation 
of  the  sense  and  meaning  of  the  expressions  used  by  the  witness 
on  cross-examination,  if  they  be  in  themselves  doubtful ;  and,  also, 
of  the  motive  by  which  the  witness  was  induced  to  use  those  ex- 
pressions ;  but  I  think  he  has  no  right  to  go  further,  and  to  intro- 
duce matter  new  in  itself,  and  not  suited  to  the  purpose  of  explain- 
ing either  the  expressions  or  the  motives  of  the  witness.'  (g*) 

His  lordship  afterwards  observed,  ( I  distinguish  between  a  Conversations 
conversation  which  a  witness  may  have  had  with  a  party  to  the  with  a  Part7 
suit,  whether  criminal  or  civil,  and  a  conversation  with  a  third  with  T  third 
person.  The  conversations  of  a  party  to  the  suit,  relative  to  the  person, 
subject-matter  of  the  suit,  are,  in  themselves,  evidence  against  him 
in  the  suit,  and,  if  a  counsel  chooses  to  ask  a  witness  as  to  any- 
thing which  may  have  been  said  by  an  adverse  party,  the  counsel 
for  that  party  has  a  right  to  lay  before  the  court  the  whole  which 
was  said  by  his  client  in  the  same  conversation  ;  not  only  so  much 
as  may  explain  or  qualify  the  matter  introduced  by  the  previous 
examination,  but  even  matter  not  properly  connected  with  the 
part  introduced  upon  the  previous  examination :  provided  only  that 
it  relate  to  the  subject-matter  of  the  suit ;  because  it  would  not  be 
just  to  take  part  of  a  conversation  as  evidence  against  a  party, 
without  giving  to  the  party,  at  the  same  time,  the  benefit  of  the 
entire  residue  of  what  he  said  on  the  same  occasion.  But  the 
conversation  of  a  witness  with  a  third  person  is  not  in  itself 
evidence  in  the  suit  against  any  party  to  the  suit.  It  becomes 
evidence  only  as  it  may  affect  the  character  and  credit  of  the  wit- 
ness, which  may  be  affected  by  his  antecedent  declarations,  and 
by  the  motive  under  which  he  made  them ;  but  when  once  all 
which  had  constituted  the  motive  and  inducement,  and  all  which 
may  show  the  meaning  of  the  words  and  declarations  has  been  laid 
before  the  court,  the  court  becomes  possessed  of  all  which  can 
affect  the  character  or  credit  of  the  witness,  and  all  beyond  this  is, 
in  my  opinion,  irrelevant  and  incompetent.'  (h) 

(e)  2  B.  &  B.  295.  inasmuch  as  they  thought  that  the  entire 

(/")  Ibid.  conversation  ought  to  be  admitted,  not  as 

(0)  2  B.  &  B.  297.  evidence  of  any  fact  that  might  be  as- 

(A)  2  B.  &  B.  297,  298.     The  other  serted  in  the  course  of  it,  but  solely  and 

judges,  except  Mr.  Justice  Best,  agreed  simply  as  explanatory  of  the  witness's 

with   the   Lord   Chief  Justice;   but   the  motives,  and  as  setting  his  character  and 

Lord    Chancellor    and  Lord  Redesdale  credit  in  a  fair,  full,  and  impartial  point 

were  of  the  same  opinion  with  Mr.  J.  of  view. 
Best,  and  differed  from  the  other  judges, 

o   o   2 


564  Of  Evidence.  [BOOK  vr. 

But  the  reasoning  and  the  grounds  of  the  supposed  distinction 
have  been  since  considered  by  the  Court  of  Queen's  Bench,  and 
after  full  consideration  that  court  overruled  the  distinction,  and 
adopted  the  more  safe  and  intelligible  principle  that  the  office  of 
/  re-examination  is  to  be  confined  to  showing  the  true  colour  and 
bearing  of  the  matter  elicited  by  cross-examination,  and  that  new 
facts  or  new  statements,  not  tending  to  explain  the  witness's 
previous  answers,  ought  not  to  be  admitted,  (t) 

1-939]  Thus  where  an  accomplice  being  cross-examined  with  a  view  to 

throw  discredit  on  his  testimony,  confessed  that  he  had  committed 
two  robberies  the  same  night  as  the  one  charged  in  the  indict- 
ment, and  on  re-examination  it  was  proposed  to  ask  him  as  to  the 
particular  circumstances  attending  those  robberies,  and  the  persons 
in  whose  company  they  were  committed,  in  order  to  show  that  the 
prisoners  were  the  persons;  Littledale,  J.,  refused  to  allow  it, 
observing  that  the  cross-examination  having  been  only  Avith  a  view 
to  the  witness's  discredit,  it  was  not  competent  to  the  counsel  for  the 
prosecution,  on  re-examination,  to  ask  questions  not  arising  out 
of  such  cross-examination,  in  order  to  criminate  the  prisoners,  (j) 
4  By  proof  4thly.  The  credit  of  a  witness  may  be  impeached  by  proof  of 
of  witness's  his  general  character.  It  is  now  completely  settled  with  respect 
character.  ^  ^^  mO(je  of  discrediting  a  witness,  that  general  evidence  only, 
and  not  evidence  as  to  particular  facts,  can  be  employed ;  (k)  for 
if  it  were  allowable  to  give  evidence  of  particular  collateral  facts 
to  affect  his  credit,  the  inquiry  might  branch  out  into  an  indefinite 
number  of  issues.  Besides  which,  although  a  witness  may  be  sup- 
posed capable  of  defending  his  general  character,  no  man  can  come 
prepared  to  give  an  answer  to  particular  facts,  which  might  be 
sworn  against  him  to  impeach  his  character,  without  any  previous 
notice  given  to  him.  (/)  The  proper  mode,  therefore,  of  examining 
a  witness,  who  is  called  to  discredit  a  previous  witness  by  proof  of 
his  character,  is  to  ask  whether  the  present  witness  has  had  the  means 
of  knowing  the  former  witness's  general  character,  and  whether, 
from  such  knowledge,  he  would  believe  him  on  his  oath,  (m)  In 
order  to  answer  this  question  negatively  it  is  not  necessary  that  the 
witness  should  ever  have  heard  such  person  give  evidence  on  oath, 
as  the  real  question  is  whether  the  witness  has  such  a  knowledge  of 
the  person's  character  and  conduct  as  enables  him  conscientiously  to 
say  that  it  is  impossible  to  place  any  reliance  on  any  statement 
that  such  person  may  make,  (n)  It  has  been  held  upon  an  indict- 
ment for  perjury  that  a  witness  for  the  defendant  could  not  be 
asked  whether,  from  having  heard  a  witness  for  the  prosecution 
give  evidence  on  the  trial  of  a  former  cause,  he  considered  that  the 

(i)  2  Phill.  Ev.  443,  citing  Prince  v.  the  advance  in  question  was  a  gift  and 

Samo,  7  A.  &  E.  627,  where  in  an  action  not  a  loan;  but  Lord  Denraan,  C.  J., 

for  a  malicious  arrest,  a   witness  called  ruled  that  the  question  could  not  be  put, 

for  the  plaintiff  stated  on  cross  -examina-  and  the  court  held  that  the  ruling  was  right, 

tion  that  the  plaintiff  had  instituted  a  (f)  Fletcher's  case,  1  Lew.  111. 

prosecution  for  perjury  against  a  witness  (k)  Rex  ?;.  Watson,  2  Stark.  N.  P.  C. 

examined  against   him  in  the  action  in  143.     Bull.  N.  P.  296.     2  Phill.  Ev.  430. 

which  he  had  been  arrested,  and  that  the  1  Stark.  Ev.  237. 

plaintiff  had  said  that  he  had  been  re-  (I)  Bull.  N.  P.  296. 

manded  by  the  Insolvent  Debtors'  Court;  (m)  Mawson  y.Hartsink,  4  Esp.  N.P.C. 

on  his  re-examination  it  was  proposed  to  102. 

ask  him  whether  the  plaintiff  had  not  also,  (n)  Rex  v.  Bispham,  4  C.  &   P.   392. 

on  the  trial  of  the  indictment,  sworn  that  Parke,  J.,  and  Garrow,  B. 
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testimony  of  that  witness  could  be  relied  on ;  nor  whether  he  ever 
heard  him  commit  perjury  ;  nor  whether  he  would  not  believe  the 
witness  because  he  had  heard  him  commit  perjury ;  as  the  witness 
must  speak  from  the  general  character.  (0) 

Where  upon  an  indictment  for  stealing  money  it  was  opened  on 
the  part  of  the  Crown  that  an  accomplice  and  one  Mercer  would  be 
called  as  witnesses ;  Parke,  J.,  both  before  and  after  those  persons 
were  called,  allowed  the  prisoner's  counsel  to  ask  the  other  wit- 
nesses for  the  prosecution  whether  the  accomplice  and  Mercer  were 
not  persons  of  very  bad  character,  (p) 

In  answer  to  such  evidence  against  character,  the  other  party  may 
cross-examine  the  witness  as  to  his  means  of  knowledge,  and  the 
grounds  of  his  opinion,  or  may  attack  his  general  character,  (q) 

Where  a  witness  on  cross-examination  stated  that  he  had  be- 
come bail  for  a  witness  who  had  been  previously  examined,  and  he 
believed  it  was  on  a  charge  of  keeping  a  gaming-house  ;  in  order 
to  prevent  any  impression  being  thereby  made  against  the  char- 
acter of  the  previous  witness,  Gaselee,  J.,  and  Taunton,  J., 
allowed  the  previous  witness  to  be  recalled,  and  asked  whether 
the  charge  of  keeping  the  gaming-house  was  in  fact  a  true  charge 
or  not.  (r) 

A  party  cannot  bring  evidence  to  confirm  the  character  of  a  Character  of 

witness  before   the  credit  of  that  witness  has  been  impeached,  Wltness»  Jjow 

•  i  .        •  11  •  (*     \  *       supported, 

either  upon  cross-examination,  or  by  the  testimony  01  other  wit- 
nesses, (s)  Thus  in  a  case  where  a  witness  for  one  party  asserts 
one  thing,  and  a  witness  for  the  other  party  asserts  the  contrary,  and 
direct  fraud  is  not  imputed  to  either,  evidence  to  the  good  char- 
acter of  either  witness  is  not  admissible.  (£)  But  if  the  character 
of  a  witness  has  been  impeached  (although,  according  to  some 
authorities,  upon  cross-examination  only),  evidence  on  the  other 
side  may  be  given  in  support  of  the  character  of  the  witness  by 
general  evidence  of  good  conduct.  (M)  So  in  a  case  where  two 
attesting  witnesses  to  a  will,  which  was  impeached  on  account  of 
fraud  in  procuring  it,  were  dead,  and  a  surviving  attesting  witness 
was  called,  and  spoke  to  a  fraudulent  execution,  it  was  held  allow- 
able to  call  evidence  to  the  general  good  character  of  the  deceased 
witnesses :  (v)  and  Lord  Ellenborough,  in  approving  of  that  de- 
cision, observed,  that  if  they  had  been  alive  they  might  have  been 
produced,  and  their  characters  would  have  appeared  on  cross- 
examination;  and  being  dead,  justice  required  that  an  opportunity 
should  be  given  of  showing  what  credit  was  to  be  given  to  their 
attestation,  (iv)  Whether  in  answer  to  proof  of  statements  made  Previous 
by  a  witness  in  variance  with  his  testimony  at  the  trial,  evidence  similar  state- 
may  be  given  by  the  party  who  called  the  witness,  that  he  affirmed 

(o)  Rex  v.  Hemp,  5  C.  &  P.  468.   Lord  a  rape,  having  been  cross-examined  as  to 

Denman,  C.  J.  having  been  sent  to  the  house  of  correction 

(/?)  Rex  v.  Nichols,  5  C.  &  P.  600.  on  a  charge  of  theft,  evidence  of  her  sub- 

(</)  1  Stark.  Ev.  238.  sequent  good  conduct  was  admitted  in 

(r)  Rex  v.  Noel,  6  C.  &  P.  336.  support  of  the  prosecution  :    cor.   Hol- 

(s)  Bishop  of  Durham  v.  Beamont,  1  royd,  J. ;  but  see  Dodd  v.  Norris,  3  Carnpb. 

Campb.  207.     1  Stark.  Ev.  252.  519. 

(<)  1  Campb.  207.  (u)  By  Lord  Eldon  in  Doe  v.  Stephen- 

(»  1    Stark.  Ev.  252.     Bate  v.  Hill,  son,  3  Esp.  284.     By  Lord  Eenyon  hi 

1  C.  &  P.  100.     Rex  v.  Clarke,  2  Stark.  ])oe  v.  Walker,   4   Esp.   50.    Provis  r. 

N.  P.  C.  241,  where  the  prosecutrix,  upon  Ree9,  5  Bingh.  R.  435. 

an  indictment  for  an  attempt  to  commit  (to)  1  Campb.  210. 
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Party  may  not 
discredit  his 
own  witness 
by  proof  of 
his  character  ; 
but  he  may 
prove  his  case 
by  other  wit- 
nesses. 

[941] 


Whether  a 
party  may 
prove  contrary 
statements 
made  by  his 
own  witness . 


the  same  thing  on  other  occasions,  and  is  still  consistent  with  him- 
self, is  a  point  on  which  there  are  conflicting  authorities.  (#)  The 
better  opinion  seems  to  be  that  such  evidence  is  not  admissible, 
except  in  cases  where  the  counsel  on  the  other  side  impute  a 
design  to  misrepresent  from  some  motive  of  interest  or  relation- 
ship ;  there,  in  order  to  repel  such  imputation,  it  may  be  proper  to 
show  that  the  witness  made  a  similar  statement  at  a  time  when 
the  supposed  motive  did  not  exist,  or  when  motives  of  interest 
would  ^  have  prompted  him  to  make  a  different  statement  of  the 
facts,  (y)  Thus  where  Neville  was  indicted  for  perjury  committed 
on  the  trial  of  Barnes  for  setting  fire  to  a  rick,  and  Heming  swore 
that  Barnes  was  with  him  at  a  distance  from  the  rick,  but  on 
cross-examination  admitted  that,  on  the  trial  for  arson,  he  had 
given  a  different  account,  which  tended  to  support  the  charge 
against  Barnes ;  he  said,  however,  that  the  day  after  the  fire  he 
had  told  the  facts  to  Morgan,  a  constable,  as  he  now  stated  them, 
and  that  he  had  been  induced  to  make  a  false  statement  on  the 
trial  for  arson ;  it  was  held  that  Morgan  might  be  called  to  prove 
that  Heming  had  made  a  statement  to  him  the  day  after  the  fire 
for  the  purpose  of  setting  up  the  witness,  but  that  the  particulars  of 
the  statement  could  not  be  asked  by  the  counsel  for  the  Crown,  (z) 

If  a  party  calls  a  witness  to  prove  a  fact,  he  cannot,  when  he 
finds  the  witness  proves  the  contrary,  give  general  evidence  to 
show  that  that  witness  is  not  to  be  believed  on  his  oath :  (a)  for 
that  would  be  to  enable  the  party  to  destroy  the  witness  if  he 
spoke  against  him,  and  to  make  him  a  good  witness  if  he  spoke  for 
him,  with  the  means  in  his  hands  of  destroying  his  credit  if  he 
spoke  against  him.  (&)  But  if  a  witness  gives  evidence  contrary 
to  that  which  the  party  calling  him  expects,  the  party  is  at  liberty 
to  make  out  his  own  case  by  other  witnesses,  and  to  show  that 
the  facts  which  his  own  witness  had  stated  contrary  to  his  interests 
were  otherwise ;  (c)  for  such  facts  are  evidence  in  the  cause,  and 
the  other  witnesses  are  not  called  directly  to  discredit  the  first 
witness,  but  the  impeachment  of  his  credit  is  incidental  and  con- 
sequential only,  (d)  Still  a  party  is  not  at  liberty  to  set  up  so 
much  of  his  witness's  testimony  as  makes  for  him,  rejecting  and 
disproving  so  much  as  makes  against  him.  (e) 

Whether  it  be  competent  to  a  party  to  prove  that  a  witness 
called  by  him,  who  has  given  evidence  against  him,  has  made  at 
other  times  a  statement  contrary  to  that  made  by  him  at  the  trial, 
is  a  question  on  which  there  has  been  some  difference  of  opinion. 
Such  a  contrary  statement,  it  is  clear,  can  only  be  admitted,  if 


Or)  Gilb.  Ev.  135.    Bull.  N.  P.  294. 

(y)  2  Phill.  Ev.  445.  1  Stark.  Ev.  253. 
See  also  the  opinion  expressed  by  Bayley, 
«L,  in  Wihen  v.  Law,  3  Stark.  N.  P.  C. 
63.  See  also  ante,  chap.  1,  s.  3,  Of 
Hearsay  Evidence. 

(z)  Reg.  v.  Neville,  6  Cox,  C.  C.  69. 
Williams,  J. 

(a)  Ewer  v.  Ambrose,  3  B.  &  C.  750. 

(6)  Bull.  N.  P.  297. 

(c)  3  B.  &  C.  749,  750,  751.  Fried- 
lander  v.  The  London  Assurance  Com- 
pany, 4  B.  &  Ad.  193.  Richardson  v. 
Allan,  2  Stark.  N.  P.  C.  334.  Alexander 
v.  Gibson,  2  Campb.  555.  Particularly 


where  the  witness  is  forced  on  a  party  by 
law;  as,  for  instance,  a  subscribing  wit- 
ness to  a  will  or  deed.  Thus  in  Lowe  v. 
Jolliffe,  1  W.  Bl.  365,  the  subscribing 
witness  to  a  deed  swore  to  the  testator's 
insanity ;  yet  the  plaintiff  was  allowed  to 
examine  other  witnesses  in  support  of  his 
case,  to  prove  that  the  testator  was  sane. 
So  in  Pike  v.  Badmering,  cited  in  2  Stra. 
1096,  where  the  three  subscribing  wit- 
nesses to  a  will  denied  their  hands,  the 
plaintiff  was  permitted  to  contradict  that 
evidence. 

(d)  Bull.  N.  P.  297. 

(e)  2  Campb.  556. 
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admissible  at  all,  for  the  purpose  of  neutralising  or  raising  doubt 
and  suspicion  as  to  those  parts  of  the  witness's  testimony  with 
which  the  contrary  statement  is  at  variance,  (f)     In  Wright  v.  Wright  v. 
Beckett,  (g)  which  was  an  action  of  trespass,  the  plaintiff,  having  Beckett. 
called  four  witnesses  to  prove  that  the  plaintiff  and  his  prede- 
cessors had  immemorially  exercised  acts  of  ownership  over  the 
place  in  question,  called  a  fifth  person  with  a  view  to  establish 
the  same  fact ;  he,  however,  contradicted  the  other  four  witnesses, 
and  the  plaintiff's  counsel  thereupon  asked  him  whether  he  had 
not  given  a  different  account  of  the  facts  to  the  plaintiff's  attor- 
ney two  days  before ;  this  question  was  objected  to  on  the  ground 
that  its  obvious  tendency  was  to  discredit  the  witness.    But  Lord 
Denman  held  that  the  question  might  be  put.     The  witness  gave 
an  evasive  answer  to  the  question.     The  plaintiffs  attorney  was 
then  called,  and,  although  the  course  was  objected  to,  proved  that 
the  witness  had  given  him,  upon  the  occasion  referred  to,  an  ac- 
count of  the  facts  different  from  that  given  by  him  to  the  court, 
and  that  he  took  down  in  writing  the  account  so  given,  and  that 
he  read  it  over  to  the  witness,  who  said  it  was  correct ;  and  this 
account  he  read  to  the  jury.     And  the  jury  were  told  that  they 
were  not  to  look  upon  the  statement  given  to  the  attorney  as 
evidence  of  the  facts  therein  stated,  but  only  by  way  of  neutra- 
lising the  effect  of  the   evidence  which  the  witness  had   un- 
expectedly given  in  court.     And  after  argument,  on  a  motion  for 
a  new  trial,  on  the  ground  that  the  evidence  of  the  attorney  had 
been  improperly  received,  and  time  taken  to  deliberate,  Lord      [942] 
Denman,  C.  J.,  held  that  the  course  adopted  at  the  trial  was 
correct;  but  Bolland,  B.,  was  of  the  contrary  opinion.  (Ji)     And  Dunnv. 
in  an  action  on  the  warranty  of  a  horse,  where  a  witness,  who  Aslett« 
was  necessarily  called  by  the  plaintiff  to  prove  a  resale  of  the 
horse,  although  subpoenaed  by  the  defendant,  stated  a  great  many 
facts  on  cross-examination  tending  to  show  that  the  warranty  had 
not  been  broken ;  Lord  Denman,  C.  J.,  held  that  the  plaintiff's 
counsel  might  ask  the  witness  on  re-examination  whether  he  had 
not  been  living  with  the  defendant,  and  the  defendant's  witnesses, 
since  he  had  been  in  the  assize  town ;  his  lordship  referred  to  the 
preceding  case,  in  which  he  had  expressed  an  opinion,  formed 
after  much  consideration,  that  the  plaintiff  might  show  that  the 
witness  had  given  a  different  account  of  the  matter,  by  which 
different  account  he  had  been  induced  to  call  him,  and  stated  that 
he  remained  of  the  same  opinion ;  and  thought,  on  the  same  prin- 
ciple, that  a  party  calling  a  witness  might  examine  him  as  to  any 
fact  tending  to   show  that  he  had  been  induced  to  betray  that 
party,  (t) 

But  where,  in  order  to  prove  a  plea  of  fraud  and  covin  in  ob-  Holdsworth  v. 
taining  a  bond,  the  defendant  called  a  witness  who  had  taken  Mayor  of 
part  in  giving  the  bond,  who  on  cross-examination  said  that  the  Dai*«»outh. 
transaction  of  giving  the  bond  was,  as  far  as  he  knew,  an  honest 
and  correct  transaction,  and  on  re-examination  the  defendant's 
counsel  was  allowed  to  ask  the  witness  whether  he  had  not  told 
the  defendant's  attorney  that  it  was  a  shameful  transaction,  which 
he  denied,  and  the  counsel  then  proposed  to  call  the  attorney 

(/)  2  Phill.  Ev.  450.  (A)  See  this  case  commented  on  with 

(g)  Wright  v.  Beckett,  1  M.  &  Rob.       great  ability,  2  Phill.  Ev.  454,  et  seq. 
414.  (£)  Dunu  r.  Aslett,  2  M.  &  Kob.  122. 
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and  ask  him  whether  he  had  so  said ;  and  this  was  objected  to. 
Parke,  B.,  said,  '  Upon  consideration,  I  think  the  evidence  inad- 
missible.    My  doubt  at  first  was  whether,  as  the  fact  was  elicited 
in  cross-examination,  the  witness  was  not  made  for  this  purpose 
the  witness  of  the  plaintiff:  and  whether,  as  to  this  particular 
fact,  not  asked  to  in  chief,  the  party  calling  him  might  not  show 
he  had  given  a  different  account.     I  am  now  satisfied  that  it 
makes  no  difference  that  the  fact  is  elicited  on  cross-examination. 
The  effect  and  object  of  the  evidence  is  to  discredit  the  witness. 
It  goes  to  his  general  credit  to  show  that  he  has  given  a  different 
account  of  the  matter  before ;  and  it  is  a  clear  rule  that  a  party 
has  no  right  to  put  a  witness  into  the  box  as  a  witness  of  credit, 
and  when  he  gives  unfavourable  evidence  to  call  testimony  to 
discredit  him.'  (  j) 

And  so  where  a  witness  called  for  the  plaintiff  failed  to  prove 
the  facts  expected,  and  on  cross-examination  stated  very  im- 
portant facts  for  the  defendant,  by  whom  she  appeared  also  to 
have  been  subpoenaed,  and  it  was  proposed  in  re-examination  to 
ask  her  as  to  a  statement  she  had  made  to  the  plaintiff's  attorney; 
Erskine,  J.,  said,  ( I  am  decidedly  of  opinion  that  you  cannot  ask 
the  question.  Mr.  B.  Parke  has,  I  know,  so  ruled :  and  I  re- 
collect ruling  the  same  way  myself  on  the  Oxford  Circuit,  with 
the  approbation  of  Mr.  J.  Patteson,  whom  I  consulted ;  and  I  have 
since  talked  with  several  of  the  other  judges  on  the  point,  and  they 
are  generally  of  opinion  that  Mr.  B.  Parke's  decision  is  right.'  (k) 

On  the  trial  of  an  action  for  an  assault  a  witness  for  the  plain- 
tiff stated  that  the  defendant's  wife  and  the  plaintiff  were  clinging 
together,  and,  as  the  defendant  was  endeavouring  to  part  them, 
the  plaintiff  fell  over  a  chair ;  but  the  witness  did  not  speak  to 
any  act  of  violence  committed  on  the  plaintiff  by  the  defendant. 
The  plaintiff's  counsel  then  questioned  the  witness,  as  in  cross- 
examination,  and  asked  her  whether  she  had  not  seen  defendant 
take  the  plaintiff  by  the  hair.  She  denied  this ;  and  the  plaintiff's 
counsel  then  asked,  referring  to  an  examination  before  the  magis- 
trates, which  was  attended  by  the  plaintiff's  attorney,  whether  on 
that  occasion  she  had  not  said  that  she  saw  it.  She  answered  that, 
if  she  did  say  so,  it  was  all  lies;  that  she  had  said  things  that  were 
false  on  that  occasion ;  that  J.  Melhuish,  the  prochein  amy  of  the 
plaintiff,  who  was  then  present,  had  told  her  what  to  say,  and  had 
threatened  to  send  her  to  gaol  if  she  did  not  say  so  and  so.  She 
was  then  asked  whether  she  did  not  say  to  the  plaintiff's  attorney 
that  she  had  seen  the  defendant  push  his  wife  upstairs,  taking  her 
by  the  shoulder  and  pushing  her  with  his  knee.  The  defendant's 
counsel  objected,  and  contended  that  the  plaintiff's  counsel  was  by* 
it  attempting  to  discredit  his  own  witness,  and  that  the  kind  of 
question  put  conveyed  suggestions  of  facts  which  the  jury  might 
be  led  to  believe  in  opposition  to  her  present  testimony,  though,  if 
she  denied  them,  the  plaintiff  would  not  be  entitled  to  contradict 
her;  Williams,  J.,  after  conferring  with  Cresswell,  J.,  held  that 


(  ;)  Holdsworth  v.  The  Mayor  of  Dart- 
mouth, 2  M.  &  Rob.  153.  His  lordship 
said,  he  never  had  any  doubt  but  that  the 
opinion  of  Bolland,  B.,  in  Wright  v. 
Beckett,  was  right  if  the  fact  were  asked 


to  in  the  examination  in  chief. 

(A)  Winter  v.  Butt,  2  M.  &  Rob.  357, 
The  same  question  arose  in  Allay  v. 
Hutchings,  2  M.  &  Rob.  358,  and  Wight- 
man,  J,,  ruled  the  same  way. 
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the  questions  might  be  put,  not  to  discredit,  but  to  remind  the 
witness,  and  that  the  inconvenience  apprehended  from  a  sug- 
gestion of  facts  by  the  questions  must  be  removed  by  caution- 
ing the  jury  that  the  assertions  supposed  to  have  been  formerly 
made  by  the  witness  were  not  to  be  taken  as  evidence  of  the  facts. 
The  plaintiff's  counsel  then  asked  the  witness,  in  detail,  whether 
she  had  not  told  the  plaintiff's  attorney  of  certain  acts  of  violence 
committed  by  the  defendant ;  and  she  denied  it  in  each  instance. 
On  cross-examination  she  said  that  Mrs.  Melhuish  had  promised 
to  give  her  a  sum  of  money  if  she  would  say  at  the  trial  what  she 
had  already  said  to  the  plaintiff's  attorney.  She  also  stated  that, 
before  the  time  of  the  alleged  assault,  the  plaintiff  had  complained 
to  her  of  a  hurt  now  said  to  have  been  inflicted  by  the  defendant, 
and  had  said  that  it  was  caused  by  a  fall  while  she  was  romping 
with  her  brother.  J.  Melhuish  was  then  called  for  the  plaintiff, 
and  stated,  among  other  facts,  an  admission  by  the  defendant  that 
he  had  struck  the  plaintiff.  He  was  then  asked  if  he  had  ever 
held  out  any  threat  to  the  witness  to  induce  her  to  give  evidence. 
This  question  was  objected  to,  as  contradicting  the  plaintiff's 
own  witness  ;  but  Williams,  J.,  admitted  it,  and  Melhuish  denied 
having  used  any  such  threat.  Mrs.  Melhuish  was  also  called,  and 
asked  if  she  had  ever  promised  the  witness  any  money  to  induce 
her  to  give  evidence.  This  question  was  objected  to,  on  the 
ground  last  taken,  but  admitted ;  and  Mrs.  M.  denied  having 
made  such  promise.  The  plaintiff's  brother  was  also  called, 
and  stated  (after  objection  made  and  overruled)  that  the  romping 
between  him  and  the  plaintiff,  referred  to  by  the  witness,  never 
took  place.  Williams,  J.,  told  the  jury  that,  although  he  had 
allowed  the  witness  to  be  questioned  as  to  the  statements  she  had 
made  to  the  plaintiff's  attorney,  in  order  to  remind  her  of  the 
facts,  yet  nothing  that  she  had  stated  to  the  attorney  was  to  be 
taken  as  proof  of  these  facts ;  so  far  her  evidence  was  to  be 
rejected;  as  to  the  rest,  the  jury  were  to  judge  of  its  credibility, 
As  to  the  other  witnesses,  he  said,  it  had  been  contended  that  the 
plaintiff  could  not,  after  examining  the  first  witness,  produce 
evidence  which  showed  that  her  evidence  was  wilfully  untrue,  or 
was  erroneous ;  but  the  law  was  not  so  unreasonable ;  and  it  was 
competent  to  the  plaintiff,  after  examining  one  witness,  to  call 
others — not  indeed  for  the  sole  purpose  of  discrediting  her,  but  to 
show  the  truth  of  the  facts,  although  differing  from  her  statement, 
and  also  to  negative  her  statement  as  to  their  supposed  attempts 
to  tamper  with  her  evidence ;  and  the  Court  of  Queen's  Bench 
held,  upon  a  motion  for  a  new  trial  after  a  verdict  for  the  plaintiff, 
that  the  questions  were  properly  allowed  to  be  put,  and  the  jury 
properly  directed.  There  was  a  distinction  between  asking  ques- 
tions of  a  witness  as  to  statements  he  may  have  formerly  made, 
and  calling  other  witnesses  to  say,  in  contradiction  to  him,  that  he 
made  such  statements ;  and,  at  all  events,  the  counsel  was  properly 
allowed  to  ask  whether  the  witness  had  not  made  different  state- 
ments before.  As  to  the  other  witnesses,  they  were  witnesses  to 
be  called  in  the  cause,  and  the  plaintiff  was  not  to  let  them  lie 
under  imputation  merely  because  the  witness  who  was  first  exa- 
mined had  made  the  statements.  The  evidence  in  denial  of  the 
tampering  was  not  given  to  discredit  her,  but  to  set  them  up,  and 
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to  show  that  they  were  not  persons  who  had  discredited  themselves. 
This  was  not  a  collateral  matter,  but  was  very  relevant  to  the 
issue.  And  so  was  the  question  as  to  the  injury  which  the  plain- 
tiff was  supposed  to  have  attributed  to  a  fall.  And  where  a 
witness  alleges  a  fact  contrary  to  the  interest  of  the  party  calling 
him,  it  is  clear  that  that  party  may  bring  others  to  prove  opposite 
facts  relevant  to  the  case.  (/) 

Where  a  witness  called  on  the  part  of  the  prosecution  to  prove 
that  he  received  the  note,  with  the  forgery  of  which  the  prisoner 
was  charged,  from  the  prosecutor,  swore  on  his  cross-examination 
that  he  went  with  the  prisoner  to  the  house  of  the  prosecutor, 
with  a  blank  paper,  duly  stamped,  to  get  a  bill  accepted  by  the 
prosecutor,  and  that  the  prosecutor  took  the  paper,  and  returned 
it  to  the  prisoner,  with  his  name  upon  it;  but  this  witness,  before 
the  committing  magistrate,  had  merely  stated  that  he  received  the 
bill  from  the  prisoner  ;  the  counsel  for  the  prosecution  stated  that 
he  was  instructed  that  the  fresh  statement  was  untrue,  and  that 
he  had  witnesses  to  prove  other  statements  made  by  the  witness, 
to  show  that  it  was  made  in  order  to  make  the  prosecutor  pay  the 
bill,  and  proposed  to  cross-examine  the  witness  ;  Patteson,  J., 
said,  f  I  cannot  allow  you  to  do  that;  he  is  your  witness,  and  you 
must  treat  him  as  such.'  (m)  So  where  a  witness,  called  for  the 
prosecution  in  a  case  of  robbery,  stated  on  cross-examination  that 
the  prosecutor  had  given  her  seven  shillings,  which  he  had 
previously  denied,  it  was  held  that  the  counsel  for  the  prosecution 
could  not  ask  whether  she  had  not  said  to  A.  B.  that  the  prose- 
cutor had  not  given  her  any  money,  (n) 

But  now  by  the  28  &  29  Viet.  c.  18,  s.  3,  e  a  party  producing  a 
witness  shall  not  be  allowed  to  impeach  his  character  by  general 
evidence  of  bad  character,  but  he  may,  in  case  the  witness  shall, 
in  the  opinion  of  the  judge,  prove  adverse,  contradict  him  by  other 
evidence,  or,  by  leave  of  the  judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present  testimony  ; 
but  before  such  last  mentioned  proof  can  be  given,  the  circum- 
stances of  the  supposed  statement,  sufficient  to  designate  the 
particular  occasion,  must  be  mentioned  to  the  witness,  and  he 
must  be  asked  whether  or  not  he  has  made  such  statement.' 

The  following  case,  however,  shows  that  where  a  witness  for 
prosecution  gives  a  different  statement  on  the  trial  from  that 
which  he  gave  before  the  magistrate,  the  judge  is  warranted  in 
directing  his  deposition  to  be  read  in  order  to  do  away  with  the 
effect  of  the  statement  made  on  the  trial.  Upon  an  indictment 
^or  murder,  the  counsel  for  the  prosecution  at  first  declined 
examining  the  prisoner's  mother,  but  the  judge  thought  it  right 
to  have  her  examined  (her  name  being  on  the  back  of  the  indict- 
ment as  having  been  examined  before  the  grand  jury),  which  was 


(/)  Melhuish  v.  Collier,  15  Q.  B.  878. 
This  case  still  leaves  unsettled  the  question 
whether  a  person  to  whom  a  former  state- 
ment  was  made  may  be  called  to  contra- 
diet  the  witness,  as  to  which  Erie,  J.,  said, 
*  The  point  is  one  upon  which  judges  have 
differed,  and  opinions  may  vary  to  the 
end  of  time.'  See  Greenough  v,  Eccles, 
S  C.  B.  (N.  S.)  786. 


(m)  Reg.  v.  Farr,  8  C.  &  P.  768.  The 
consequence  was  the  prisoner  was  sic- 
quitted.  The  witness  was  Wm.  Griffiths, 
and  he  was  himself  convicted  of  forgery, 
Monmouth  Spr.  Ass.  1843,  cor.  Wight- 
man,  J. 

(n)  Reg.  v.  Clayfield,  Gloucester  Spr. 
Ass.  1840,  MSS.  C.  S.  G.  Gurney,  B. 
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accordingly  done,  and  she  gave  her  evidence  in  favour  of  the 
prisoner  ;  the  judge  ordered  her  deposition  before  the  coroner  to 
be  read,  in  order  to  show  its  inconsistency  with  her  present  tes- 
timony. And  the  twelve  judges  afterwards  were  of  opinion,  that 
the  judge  had  a  right  to  call  for  the  deposition,  in  order  to 
impeach  the  witness's  credit  ;  and  Lord  Ellenborough  and  Mans- 
field, C.  J.,  thought  that  the  prosecutor  had  the  same  right.  (0) 
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IN  general,  the  testimony  of  a  single  witness  is  a  sufficient  legal 
ground  for  conviction  of  a  crime  or  misdemeanor,  (a)  even  though 
that  single  witness  may  have  been  the  accomplice  in  guilt  of  the 
accused  person,  (b)  But  there  are  two  exceptions  to  this  rule,  viz., 
the  cases  of  treason  and  perjury. 

The  evidence  of  one  witness  is  not  sufficient  to  convict  the  de- 
fendant  on  an  indictment  for  perjury  ;  as  in  such  case  there  would 
be  only  one  oath  against  another,  (c) 

In  high  treason,  no  one  can  be  convicted,  unless  by  the  oaths 
and  testimony  of  two  witnesses,  either  both  to  the  same  overt  act, 
or  one  of  them  to  one,  and  the  other  of  them  to  another  overt  act 
of  the  same  treason  ;  unless  the  party  indicted  shall  willingly, 
without  violence,  in  open  court  confess  the  same,  (d)  The  con- 
fession contemplated,  is  a  confession  in  open  court,  or  pleading 
guilty  ;  any  other  confession,  whether  made  to  persons  in  au- 
thority or  not,  is  evidence  in  the  case,  and  must  be  proved,  like 
other  facts,  by  two  witnesses,  and  it  will  have  its  weight  with 
the  jury  according  to  the  circumstances,  as  confessions  have  in 
all  criminal  cases,  (e)  However,  by  39  &  40  Geo.  3,  c.  93,  (in 
all  cases  of  high  treason,  when  the  overt  act  alleged  in  the  indict- 
ment  is  the  assassination  of  the  King,  or  any  direct  attempt 
against  his  life,  or  against  his  person,  the  prisoner  shall  be  tried 
according  to  the  same  order  of  trial,  and  upon  the  like  evidence, 
as  if  he  stood  charged  with  murder.' 


[944] 

Single  witness 


In  case  of  per- 
JUI7* 

High  treason. 


Two  witnesses 
not  necessary 

at- 
tacks  on  the 

KinS> 


(o)  Oldroyd's  case,  K.  &  R.  88.  See 
the  cases  on  this  subject,  ante,  p.  491. 

(a)  4  Black.  Com.  357.  2  Hawk.  c.  46, 
s.  3. 

(6)  Post,  p.  600. 
,'    (c)  Ante,  p.  77. 

(d)  By  the  I  Edw.  6,  c.  12,  s.  22. 
6  Edw.  6,  c.  11,  s.  12.  7  &  8  Will.  3, 
c.  3.  In  high  treason  concerning  the 
coin,  or  the  King's  seals,  or  sign  manual, 
one  witness  was  sufficient,  as  at  common 


law  before  the  reign  of  Edward  VI.; 
by  the  1  &  2  Ph.  &  M.  c.  10,  s.  12,  and 
1  &  2  Ph.  &  M.  c.  11,  s.  3  (now  repealed). 
It  was  agreed  by  all  the  judges,  that  these 
statutes  extended  to  all  offences  touching 
the  impairing  of  coin,  which  should  after- 
wards  be  made  treason.  Gahagan's  case, 
1  Leach,  42.  1  East,  P.  C.  129,  S.  C. 

(e)  1  East,  P.  C.  131.     Foster's  Crown 
Law,  240,  &c. 
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SEC.  V. 
How  the  Attendance  of  Witnesses  is  to  be  compelled  and  remunerated. 

THERE  are  two  methods  in  which  the  attendance  of  witnesses  in 
criminal  cases  maybe  compelled:  1st — which  is  the  more  ordinary 
and  effectual  means — the  justice  or  coroner  that  takes  the  ex- 
amination of  the  person  accused,  and  the  information  of  the 
witnesses,  may  at  that  time,  or  at  any  time  after  and  before  the 
trial,  bind  over  the  witnesses  to  appear,  (a)  2ndly,  by  process  of 
subpana. 

1st.  If  a  witness  does  not  appear,  according  to  the  terms  of  the 
recognizance  in  which  he  is  bound,  at  the  court  at  which  the  trial 
is  intended  to  be,  to  give  evidence  against  the  party  accused,  the 
recognizance  may  be  estreated,  and  the  penalty  levied.  Justices 
have  authority  by  the  11  &  12  Viet.  c.  42,  s.  20,  to  bind  all  persons 
by  recognizance  to  give  evidence  in  all  cases  of  treason,  felony, 
and  misdemeanor,  and  coroners  have  the  like  authority,  by  the 
7  Geo.  4,  c.  64,  s.  4,  in  cases  of  murder  and  manslaughter.  By  the 
11  &  12  Viet.  c.  42,-  s.  20,  if  a  witness  who  has  been  examined 
before  a  justice  of  the  peace  refuses  to  be  bound  over,  the  justice 
may  commit  him  until  the  trial  of  the  accused,  unless  in  the 
meantime  he  duly  enters  into  a  recognizance  to  prosecute  or  give 
evidence;  and  as  this  is  merely  an  enactment  of  the  previously  ex- 
isting law,  it  should  seem  that  a  coroner  has  the  same  power  where 
a  witness  refuses  to  enter  into  a  recognizance  before  him.  (£) 
And  where  before  the  11  &  12  Viet.  c.  42,  the  witness  was  a 
married  woman,  and  therefore  under  a  legal  disability  to  enter 
into  a  recognizance,  the  justice  was  held  justified  in  committing 
her,  upon  her  refusal  to  appear  to  give  evidence  or  to  find  sureties 
for  her  appearance,  (c) 

2nd.  The  attendance  of  witnesses,  if  they  have  not  entered 
into  recognizances,  may  be  compelled  by  process  of  subpoena, 
which  may  either  be  issued  from  the  Crown  Office,  (d)  or  may  be 
made  out  by  the  clerk  of  the  peace  of  the  sessions,  or  the  clerk  of 
assize,  (e)  And  by  the  45  Geo.  3,  c.  92,  s.  3,  the  service  of  a 
subpoena  on  a  witness  in  any  one  of  the  parts  of  the  United 
Kingdom,  for  his  appearance  on  a  criminal  prosecution  in  any 
other  of  the  parts  of  the  same,  shall  be  as  effectual  as  if  it  had 
been  in  that  part  where  he  is  required  to  appear.  (/) 


(a)  2  Hale,  P.  C.  282.  7  Geo.  4,  c.  64, 
s.  4. 

<6)  2  Hale,  P.  C.  282.  Bennet  v.  Wat- 
son, 3  M.  &  S.  1.  In  Evans  v.  liees,  12 
A.  &  E.  55,  it  was  held  that  a  warrant  to 
bring  a  witness  before  a  justice  to  find 
sufficient  bail  to  appear  and  give  evidence 
at  the  next  assizes  was  bad;  as  it  did  not 
appear  that  the  witness  had  been  exa- 
mined before  the  justice,  or  refused  to 
enter  into  a  recognizance;  but  Lord  Den- 
man  said,  *  I  throw  no  doubt  on  the  power 
of  the  magistrate  to  do  all  that  is  neces- 


sary to  compel  the  attendance  of  those 
witnesses  whom  he  knows  to  be  material.' 

(c)  Bennet  v.  Watson,  supra. 

(d)  Eex  v.  Ring,  8  T.  E.  585. 

(e)  1    Chit.   C.    L.   608.     It   is   more 
prudent  to  sue  it  out  of  the  Crown  Office, 
if  an  application  for  an  attachment  for 
non-attendance  is  likely  to  become  neces- 
sary.    See  post,  p.  575. 

(/)  '  Parts '  in  this  Act  mean  England, 
Scotland,  and  Ireland;  and  not  counties, 
&c.  Rex  v.  Brownell,  1  A.  &  E.  598. 


CHAP.  v.  §  v.]  How  Attendance  is  to  be  compelled.  573 

The  prosecutor  ought  not  to  include  more  than  four  persons  in  Service  of 
one  subpoena.  (g)     And  as  soon  as  the  writ  is  obtained,  a  copy  s^P06113- 
should  be  made  out  for  each  witness,  and  served  on  him  per- 
sonally, and  at  the  same  time  the  writ  should  be  shown  him.  (h) 
The  service  must  be  personal,  and  made  a  reasonable  time  before 
the  day  of  trial ;  for  witnesses  ought  to  have  a  convenient  time  to 
put  their  own  affairs  in  such  order  [that  their  attendance  on  the 
court  may  be  of  as  little  prejudice  to  themselves  as  possible,  (z) 

If  a  witness  have  in  his  possession  any  deeds  or  writings,  which  [946] 
it  is  deemed  necessary  to  produce  at  the  trial,  there  should  be  a  Subpoena 
special  clause  inserted  in  the  subpoena,  called  a  duces  tecum,  com-  duees  tecum* 
manding  the  witness  to  bring  them  with  him.  (j)  The  writ  of 
subpoena  duces  tecum  is  the  regular  and  established  process  of  the 
court ;  and  though  it  was  formerly  doubted,  yet  it  is  now  settled, 
that  this  process  is  of  compulsory  obligation  on  the  witness  to 
produce  the  deeds  or  writings  required  of  him,  which  he  has  in  his 
possession,  and  which  he  has  no  lawful  or  reasonable  excuse  for 
withholding ;  of  the  validity  of  which  excuse  the  court,  and  not 
the  witness,  is  to  judge,  (k)  And  a  person  in  possession  of  any 
paper,  who  is  served  with  a  subpoena  duces  tecum,  is  bound  to 
produce  it,  whether  the  paper  belong  to  him  or  not,  or  though 
there  be  a  regular  way  prescribed  by  law  for  obtaining  it ;  (/)  and 
if  he  refuse  to  do  so,  the  Court  of  Queen's  Bench  will  grant  an 
attachment  against  him.  (m)  The  court,  however,  in  all  such 
cases,  will  exercise  their  discretion  in  deciding  what  papers  shall 
be  produced,  and  under  what  qualifications  as  respects  the  interest 
of  the  witness,  (n)  But  the  court  will  not  allow  counsel  for  the 
witness  to  argue  against  his  liability  to  produce  the  documents.  (0) 
A  person  bringing  papers  under  a  subpoena  duces  tecum  may  be 
compelled  to  produce  them  without  being  sworn,  (p) 

If  a  witness  who  is  sworn  to  give  evidence  has  a  document  in  Person  pre- 
his  possession  in  court,  he  may  be  compelled  to  produce  it ;  for  he  sent  m  courtt 
is  just  as  much  under  the  control  of  the  court  as  if  he  had  brought 
the  document  under  a  subpoena  duces  tecum.  (q) 

In  a  criminal  case,  if  a  person  is  in  court,  he  may  be  compelled 
to  be  examined  as  a  witness,  although  he  has  neither  been  bound  by 
recognizance  nor  served  with  a  subpoena  to  give  evidence,  and  an 

(g)  Doe    v.    Andrews,     Cowp.     845.  be  served,  the  party  must  bring  his  deeds 

Tidd.  855.  in   obedience  to  the  subpoena;  but  if  he 

(A)  In   order  to  save  expense,   it  is  states  them  to  be  his  title  deeds,  no  judge 

settled  that  service  of  a  ticket,  containing  will  ever  compel  him  to  produce  them, 

the  substance  of  a  writ,  will  be  as  effectual  Pickering  v.  Noyes,  1  B.  &  C.  263,  Rex. 

as  service  of  the  writ  itself.     2  Phill.  Ev.  v.  Hunter,   3  C.  &  P.  591,   and   MSS. 

373.  C.  S.  G.     So  an  attorney  having  a  lien 

(i)  2  Phill.  Ev.  373.  on  a  deed  for  costs  of  drawing,  it  is  not 

(j)  2  Phill.  Ev.  371.  bound   to   produce  it.      Kemp  v.  King, 

(A)  Amey  v.  Long,  9   East,   473.     2  2  M.  &  Rob.  437.    Lord  Denman,  C.  J. 
Phill.  Ev.  371.  (o)  Doe    dem.   Rowcliffe    v.   Earl   of 

(/)  Tidd.    856.      Corsen     v.    Dubois,  Egremont,  2  M.  &  Rob.  386.    Rolfe,  B. 
Holt,  N.  P.  C.  239.  O)  Davis  v.  Dale,  M.  &  Malk.  514. 

(m)  Reg.  v.  Greenaway,  7  Q.  B.  126.  Tindal,  C.  J.     Rex  v.  Murlis,  ibid.  note. 

(n)  Tidd.  856.     2  Phill.  Ev.  371.     It  Gaselee,  J.,  and    Taunton,  J.     Perry  v. 

will  be  observed,  that  there  is  a  distinction  Gibson,  1  A.  &  E.  48. 
between  the  obligation  of  a  witness  to          (?)  Snelgrove  v.  Stevens,  C.  &  M.  508. 

answer,  though  it  may  subject  him  to  a  Cresswell,  J.     Doe    dem.  Loscombe  v. 

civil  responsibility,  and  the  obligation  to  Clifford,  2   C.   &  K.    448.  Alderson,    B. 

produce  writings  under  a  subpoena.     See  Reg.  v.  North,  1  Cox,  C.  C.  258.   Dvvyer 

ante,  p.  525.     If  a  subpoena  duces  tecum  v.  Collins,  7  Exch.  R.  639. 
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indictment  for  the  obstruction  of  a  public  footway  is  considered 
as  a  criminal  prosecution  for  this  purpose,  (r) 

The  court  will  not  grant  a  Bench  warrant  to  compel  the  attend- 
ance of  a  witness,  who  is  keeping  out  of  the  way  in  collusion  with 
the  defendants.  (.9) 

When  a  witness  is  in  custody,  or  on  board  a  ship  under  the 
command  of  an  officer  who  refuses  to  permit  his  attendance,  the 
subpoena  is  ineffectual,  but  a  habeas  corpus  ad  testificandum  may 
be  obtained  to  bring  him  up ;  for  which  an  application  may  be 
made  to  any  one  of  the  judges  or  barons  of  the  Courts  of  King's 
Bench,  Common  Pleas,  and  Exchequer,  in  England  or  Ireland, 
who  have  discretionary  power  to  grant  it  to  any  part  of  the 
United  Kingdom,  to  bring  a  witness  before  any  court  of  record, 
to  be  examined  before  such  court,  or  any  grand,  petit,  or  other 
jury,  in  any  cause  or  matter,  civil  or  criminal.  (£)  The  application 
for  this  writ  must  be  made  upon  an  affidavit  sworn  to  by  the 
party  applying,  stating  that  the  party  is  a  material  witness  and 
willing  to  attend ;  (u)  and  if  he  be  at  a  distance,  it  should  be 
shown  how  he  is  material,  (v)  The  writ  being  sued  out  should 
be  left  with  the  sheriff,  or  other  officer,  in  whose  custody  the 
witness  is  detained,  who  will  bring  him  up,  upon  being  paid  his 
reasonable  charges.  (10)  If  a  witness  be  a  prisoner  of  war,  a 
habeas  corpus  will  not  lie  to  bring  him  up,  but  an  order  from  the 
secretary  of  state  must  be  obtained.  (#) 

Upon  an  affidavit  that  a  person  confined  as  a  lunatic  is  not 
dangerous,  but  in  a  fit  state  to  be  brought  up,  a  habeas  corpus 
may  be  granted  in  order  that  he  may  be  examined  as  a  witness,  (y) 
And  where  a  witness  is  under  duress  of  some  third  person,  as  a 
sailor  on  board  a  man-of-war,  his  attendance  may  be  obtained 
by  the  same  means.  (2)  A  subpoena  requiring  the  witness  to 
attend  on  the  commission  day  of  the  assizes  to  give  evidence  on  a 
trial  extends  to  the  whole  assizes,  which  are  but  one  day  in  con- 
templation of  law.  (a) 

But  now  by  the  16  &  17  Viet.  c.  30,  s.  9,  'it  shall  be  lawful 
for  one  of  Her  Majesty's  principal  secretaries  of  state,  or  any 
judge  of  the  Court  of  Queen's  Bench  or  Common  Pleas,  or  any 
baron  of  the  Exchequer,  in  any  case  where  he  may  see  fit  to  do  so, 
upon  application  by  affidavit,  to  issue  a  warrant  or  order  under 
his  hand  for  bringing  up  any  prisoner  or  person  confined  in  any 
gaol,  prison,  or  place,  under  any  sentence  or  under  commitment 
for  trial  or  otherwise  (except  under  process  in  any  civil  action, 
suit,  or  proceeding),  before  any  court,  judge,  justice,  or  other 
judicature,  to  be  examined  as  a  witness  in  any  cause  or  matter, 
civil  or  criminal,  depending  or  to  be  inquired  of,  or  determined  in 
or  before  such  court,  judge,  justice,  or  judicature ;  and  the  person 
required  by  any  such  warrant  or  order  to  be  so  brought  before 


(r)  Rex  v.  Sadler,  4  C.  &  P.  218. 
Littledale,  J. 

(s)  Keg.  v.  Crawford,  6  Cox,  C.  C. 
481. 

(0  43  Geo.  3,  c.  140.  44  Geo.  3,  c. 
102.  2  Phill.  Ev.  374,  375. 

(M)  Kex  v.  Roddam,  Cowp.  672. 

(u)  Tidd.  858.  It  is  said  in  1  Chitt. 
C.  L.  610,  that  the  affidavit  of  readiness 


to  attend  only  applies  when  the  party  is 
on  hoard  ship,  and  not  then  in  all  cases. 

(w*)  2  Phill.  Ev.  375. 

(#)  Furly  v.  Newnham,  2  Dougl.  419. 

O)  Fennell  v.  Tait,  5  Tyrw.  R.  218. 

(.3-)  Rex  v.  Roddam,  Cowp.  672. 1  Stark. 
Evid.  105. 

(a)  Scholes  v.  Hilton,  10  M.  &  W.  15. 
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such  court,  judge,  justice,  or  other  judicature,  shall  be  so  brought 
under  the  same  care  and  custody,  and  be  dealt  with  in  like 
manner  in  all  respects,  as  a  prisoner  required  by  any  writ  of 
habeas  corpus  awarded  by  any  of  Her  Majesty's  superior  courts  of 
law  at  Westminster  to  be  brought  before  such  court  to  be  exa- 
mined as  a  witness  in  any  cause  or  matter  depending  before  such 
court  is  now  by  law  required  to  be  dealt  with.' 

At  common  law,  a  defendant  in  capital  cases  had  no  means  of  Subpoena  for 
compelling  the  attendance  of  witnesses  without  the  special  order  of  pn 
the  court;  (b)  although  in  misdemeanors  the  defendant  has  always 
been  allowed  to  take  out  subpoenas,  (c)  But  the  7  Will.  3,  c.  3, 
s.  7,  provided,  that  in  cases  of  high  treason,  where  corruption  of 
blood  might  be  worked,  the  persons  indicted  shall  have  the  like 
process  of  the  court  where  they  shall  be  tried,  to  compel  their 
witnesses  to  appear  for  them,  as  is  usually  granted  to  compel 
witnesses  to  appear  against  them ;  and  since  the  1  Anne,  st.  2,  c.  9, 
s.  3,  by  which  it  is  provided  that  witnesses  for  the  prisoner,  in 
case  of  treason  or  felony,  shall  be  sworn  in  the  same  manner  as 
witnesses  for  the  Crown,  and  be  subject  to  the  same  punishment 
for  perjury,  the  process  by  subpoena  is  allowed  to  defendants  in 
cases  of  felony  as  well  as  in  other  instances,  (d) 

If  a  party,  having  been  served  with  a  subpoena,  neglect  to  Remedy 
appear  in  obedience  to  it,  an  application  may  be  made  to  the  against  person 
Court  of  Queen's  Bench,  if  the  subpoena  issued  from  the  Crown  "ppear  o'n  * 
Office,  for  an  attachment  against  him  ;  (e)  and  where  the  process  subpoena. 
is  served  in  one  part  of  the  United  Kingdom  for  the  appearance 
of  the  witness  in   another   of  the  parts,  the  court  issuing  the 
same  may,  upon  proof  to  their  satisfaction  of  the  due  service 
of  the  subpoena,  transmit  a  certiorari  of  the  default  of  the  witness, 
under  the  seal  of  the  court,  or  under  the  hand  of  one  of  the 
justices  thereof,  to  the  Court  of  King's  Bench  if  the  service  were 
in  England,  to  the  Court  of  Justiciary  if  in  Scotland,  and  to  the 
Court  of  King's  Bench  in  Ireland,  if  in  Ireland ;  which  courts  are 
empowered  to  punish  the  witness  in  the  same  way  as  if  he  had 
disobeyed  a  subpoena  issued  out  of  those  courts,  provided  the 
expenses  have  been  tendered,  (f)     It  has  been  doubted  whether  Expenses 
in  all  cases,  as  well  as  in  those  within  the  last-mentioned  statute,  nee^  "^  be 
a  witness  may  not  lawfully  refuse  to  obey  a  subpoena  in  a  cri- 
minal prosecution,  as  well  as  a  civil  suit,  unless  he  has  a  tender 
of  his  reasonable  expenses ;  but  the  better  opinion  seems  to  be, 
that  witnesses  making  default  on  criminal  prosecutions  are  not 
exempted  from  attachment,  on  the  ground  that  their  expenses      [948] 
were  not  tendered  at  the  time  of  the  service  of  the  subpoena; 
although  the  court  would  have  good  reason  to  excuse  them  for 

(6)  4  Black.  Com.  359.    2  Hawk.  c.  in  the  case  of  being  subpoenaed  by  a  pro- 

46,  s.  170.    If  tbey  had  attended  they  secutor.     1  Stark.  Ev.  86. 

could  not  have  been  sworn  before  the  1  (f)  43  Geo.  3,  c.  92,  ss.  3,  4.     1  Chit. 

Ann.  st.  2,  c.  9,  s.  3.  Cr.  L.  614.     It  is  said  to   be   doubtful 

(c)  2  Hawk.  P.  C.  c.  46,  s.  170.  whether  the  justices  at  sessions,  &c.,  have 

(d)  2  Hawk.  P.  C.  c.  46,  s.  172.  authority  to  issue  an  attachment,  and  that 

(e)  Rex  v.  Ring,  8  T.  R.  585.     And  the  only  mode  of  proceeding  against  a 
a  witness  who  refuses,  after  being  sub-  witness  in  such  a  case  is  by  indictment, 
pcenaed,  to  attend  to  give  evidence  for  a  Archb.  Cr.  L.  248. 

defendant,  is  liable  to  an  attachment  as 
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In  certain 


not  obeying  the  summons,  if  in  fact  they  had  not  the  means  of 
defraying  the  necessary  expenses  of  the  journey.  (#) 

Formerly  the  law  provided  no  means  for  reimbursing  the  wit- 
nesses  on  criminal  prosecutions.     At  length,  by  the  27  Geo.  2, 
c   3j  lg  Qeo>  3^  c>  19?  an(j  55  Geo.  3,  c.  70,  in  cases  of  felony, 
certain  provisions  were  made  for  that  purpose.     These,  however, 
did  not  extend  to  cases  of  misdemeanors  ;  but  now  by  the  7  Geo.  4, 
c,  64,  s.  22  (repealing  the  above-mentioned  statutes)  it  is  enacted, 
*  that  the  court  before  which  any  person  shall  be  prosecuted  or 
tried  for  any  felony  is  hereby  authorized  and  empowered,  at  the 
request  of  the  prosecutor  or  of  any  other  person,  who  shall  appeal- 
on  recognizance  or  subpoena  to  prosecute  or  give  evidence  against 
anv  person  accused  of  any  felony,  to  order  payment  unto  the 
prosecutor  of  the  costs  and  expenses  which  such  prosecutor  shall 
incur  in  preferring  the  indictment,  and  also  payment  to  the  pro- 
secutor and  witnesses  for  the  prosecution  of  such  sums  of  money  as 
to  the  court  shall  seem  reasonable  and  sufficient  to  reimburse  such 
prosecutor  and  witnesses  for  the  expenses  they  shall  have  severally 
incurred  in  attending  before  the  examining  magistrate  or  magis- 
.  trates   and  the  grand  jury,  and  in  otherwise  carrying  on  such 
prosecution,  and  also  to  compensate  them  for  their  trouble  and  loss 
of  time  therein  ;  and,  although  no  bill  of  indictment  be  preferred, 
it  shall  still  be  lawful  for  the  court,  where  any  person  shall,  in  the 
opinion  of  the  court,  bond  fide  have  attended  the  court  in  obe- 
dience to  any  such  recognizance  or  subpoena,  to  order  payment 
unto  such  person  of  such  sum  of  money  as  to  the  court  shall  seem 
reasonable  and  sufficient  to  reimburse  such  person   for  the  ex- 
penses which  he  or  she  shall  have  bond  fide  incurred  by  reason  of 
attending  before  the  examining  magistrate  or  magistrates,  and  by 
reason  of  such  recognizance  or  subposna,  and  also  to  compensate 
such  person  for  trouble  and  loss  of  time  ;  and  the  amount  of  the 
expenses  of  attending  before  the  examining  magistrate  or  magis- 
trates, and  the  compensation  for  trouble  and  loss  of  time  therein, 
shall  be  ascertained   by  the    certificate    of  such   magistrate   or 
magistrates,  granted  before  the  trial   or  attendance  in  court,  if 
such  magistrate  or  magistrates  shall  think  fit  to  grant  the  same  ; 
and  the  amount  of  all  the  other  expenses  and  compensation  shall 
be  ascertained  by  the  proper  officer  of  the  court,  subject  never- 
theless to  the  regulations  to  be  established  in  the  manner  herein- 
after  mentioned.' 

And  by  sec.  23,  after  reciting  that  for  want  of  power  in  the  court 


(g)  2  Phill.  Ev.  383;  but  see  1  Chit. 
Cr.  L.  613.  At  York  Summer  Assizes, 
1820,  Bayley,  J.,  ruled  that  an  unwilling 
witness,  who  required  to  be  paid  before 
he  gave  evidence,  could  not  demand  it. 
He  said,  'I  fear  I  have  not  the  power  to 
order  you  your  expenses.'  And  on  asking 
the  bar  if  any  one  recollected  an  instance, 
Scarlett  answered,  '  It  is  not  done  in  cri- 
minal  cafes.'  MS.  1  Chetw.  Burn,  1001. 
In  Reg.  v.  Cousens,  Gloucester  Spr.  Ass. 
1843,  Wightman,  J.,  directed  an  officer 
of  the  Ecclesiastical  Court,  who  had 
brought  a  will  from  London  under  a  sub- 
pcena  duces  tecum,  to  go  before  the  grand 
jury,  although  he  objected  on  the  ground 
that  his  expenses  had  not  been  paid.  In 


Rex  v.  Cooke,  1  C.  &  P.  321,  an  indict- 
ment  for  a  conspiracy  removed  into  the 
King's  Bench  by  certiorari,  a  witness 
called  by  the  defendant  stated  before  he 
was  examined,  that  at  the  time  he  was 
served  with  a  subpoena,  no  money  was 
paid  him  ;  he  therefore  asked  that  the 
judge  would  order  the  defendant  to  pay 
him  his  expenses  before  he  was  examined. 
Park,  J.  A.  J.,  having  consulted  with 
Garrow,  B.,  said  they  were  of  opinion 
that  the  judge  had  no  power  in  a  criminal 
case  to  order  a  defendant  to  pay  a  witness 
his  expenses  although  subpoenaed,  and 
though  the  indictment  came  to  be  tried 
as  a  civil  record.  See  also  Pell  v.  Dau- 
beny,  5  Exch.  R.  955, 
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to  order  payment  of  the  expenses  of  any  prosecution  for  a  misde-  cases  of  mis- 
meanor,  many  individuals  are  deterred  by  the  expense  from  prose-  demeanor, 
cuting  persons  guilty  of  misdemeanors,  it  is  further  enacted,  '  that 
where  any  prosecutor  or  other  person  shall  appear  before  any  court 
on  recognizance  or  subpoma,  to  prosecute  or  give  evidence  against 
any  person  indicted  of  any  assault  with  intent  to  commit  felony,  of 
any  attempt  to  commit  felony,  of  any  riot,  of  any  misdemeanor  for 
receiving  any  stolen  property  knowing  the  same  to  have  been  stolen, 
of  any  assault  upon  a  peace  officer  in  the  execution  of  his  duty,  or 
upon  any  person  acting  in  aid  of  such  officer,  of  any  neglect  or 
breach  of  duty  as  a  peace  officer,  of  any  assault  committed  in  pur- 
suance of  any  conspiracy  to  raise  the  rate  of  wages,  of  knowingly 
and  designedly  obtaining  any  property  by  false  pretences,  of  wilful 
and  indecent  exposure  of  the  person,  of  wilful  and  corrupt  perjury, 
or  of  subornation  of  perjury ;  every  such  court  is  hereby  authorized 
and  empowered  to  order  payment  of  the  costs  and  expenses  of  the 
prosecutor  and  witnesses  for  the  prosecution,  together  with  a  com- 
pensation for  their  trouble  and  loss  of  time,  in  the  same  manner  as 
courts  are  hereinbefore  authorized  and  empowered  to  order  the 
same  in  cases  of  felony ;  and  although  no  bill  of  indictment  be  pre- 
ferred, it  shall  still  be  lawful  for  the  court,  where  any  person  shall 
have  bond  fide  attended  the  court,  in  obedience  to  any  such  recog- 
nizance, to  order  payment  of  the  expenses  of  such  person,  together 
with  a  compensation  for  his  or  her  trouble  and  loss  of  time,  in  the 
same  manner  as  in  cases  of  felony :  provided,  that  in  cases  of 
misdemeanor  the  power  of  ordering  the  payment  of  expenses  and 
compensation  shall  not  extend  to  the  attendance  before  the  ex- 
amining magistrate.'  (A) 

The  14  &  15  Viet.  c.  55,  s.  1,  repeals  the  proviso  in  the  pre-  u  &  15  Viet, 
ceding  section,  which  provides  that  the  payment  of  expenses  and  c<  55- 
compensations  shall  not  extend  to  the  attendance  before  the  ex- 


amining magistrate. 


Sec.  2.  *  All  the  provisions  of  the  7  Geo.  4,  c.  64,  as  amended  by  Power  of 


(k)  Sec.  24  provides  that  the  order 
for  the  payment  of  the  expenses  shall  be 
made  out  by  the  clerk  of  the  assizes,  &c., 
and  paid  by  the  county  treasurer;  and 
sec.  25  provides  how  the  expenses  shall 
be  paid  in  places  not  contributing  to  the 
county  rate.  Sec.  26  empowered  the 
Courts  of  Quarter  Sessions  to  make  re- 
gulations as  to  the  rate  of  costs  and 
expenses.  But  this  section  is  repealed 
by  the  14  &  15  Viet.  c.  55,  s.  4.  The  7 
Gco.  4,  c.  64,  s.  27,  empowers  the  judge 
of  the  Court  of  Admiralty  in  felonies  and 
misdemeanors  of  the  denominations  be- 
fore mentioned,  committed  upon  the  high 
seas,  *  to  order  the  assistant  to  the  counsel 
for  the  affairs  of  the  admiralty  and  navy,  to 
pay  such  costs,  expenses,  and  compensa- 
tion to  prosecutors  and  witnesses  in  like 
manner  as  other  courts  may  order  the 
treasurer  of  the  county  to  pay  the  same.' 
The  Municipal  Corporation  Act,  5  &  6 
Will.  4,  c.  76,  s.  113,  provides  that  all 
sums  directed  to  be  paid  by  virtue  of  the 
7  Geo.  4,  c.  64,  in  respect  of  felonies  and 
misdemeanors  committed,  or  supposed  to 
have  been  committed,  in  any  borough 
VOL.  III.  P 


in  which  a  separate  Court  of  Quarter 
Sessions  shall  be  holden,  shall  be  paid 
out  of  the  borough  fund;  and  the  order 
of  the  court  shall  be  directed  to  the  trea- 
surer of  the  borough.  Sec.  114  provides 
for  the  treasurers  of  counties  keeping 
accounts  of  the  expenses  of  prosecutions 
of  offenders  sent  from  boroughs  for  trial 
at  the  assizes,  and  for  the  payment  of 
them  by  the  boroughs.  As  to  the  con- 
struction of  this  section,  see  Reg.  v.  John- 
son, 10  A.  &  E.  740.  The  2  &  3  Viet. 
c.  82,  which  provides  for  the  trial  of 
"offenders  in  detached  parts  of  counties, 
by  sec.  2  provides  for  the  treasurers  of 
counties  keeping  an  account  of  the  ex- 
penses of  prosecutions,  in  detached  parts 
of  counties,  and  for  the  payment  of  the 
same  by  the  county  to  which  the  detached 
parts  belong.  The  5  &  6  Viet.  c.  98,  ss. 
18,  19,  and  20,  contains  also  provisions 
for  the  payment  by  boroughs  of  the  ex- 
penses of  the  prosecution  of  borough 
prisoners  confined  in  county  gaols,  and 
for  the  manner  of  paying  the  expenses  of 
the  conveyance  and  maintenance  of  such 
prisoners. 
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extended  to 


courts  to  allow  this  Act,  authorizing  and  empowering  courts  to  order  payment  of 
expenses  in      costs  and  expenses,  and  compensation  for  trouble  and  loss  of  time, 
for  certain18     *n  cases  °f  ^ne  several  misdemeanors  enumerated  in  section  twenty- 
misdemeanors  three  of  the  said  Act  of  King  George  the  Fourth,  and  concerning 
orders  for  payment  of  such  costs,  expenses,  and  compensation,  and 
the  payment  thereof,  and  all  the  provisions  of  any  other  Act  for, 
concerning,  or  applicable  to  the  payment  of  such  costs,  expenses, 
and  compensation  in  cases  of  the  said  misdemeanors,  shall  extend 
and  be  applicable  in  the  case  of  any  of  the  misdemeanors  herein- 
after mentioned ;  namely,  unlawfully  and  carnally  knowing  and 
abusing  any  girl  being  above  the  age  of  ten  years  and  under  the 
age  of  twelve  years ;  unlawfully  taking  or  causing  to  be  taken  any 
unmarried  girl,  being  under  the  age  of  sixteen  years,  out  of  the 
possession  and  against  the  will  of  her  father  or  mother,  or  of  any 
other  person  having  the  lawful  care"or  charge  of  her ;  (z)  conspiring 
to  charge  any  person  with  any  felony,  or  to  indict  any  person  of 
any  felony ;  conspiring  to  commit  any  felony.' 

Sec.  4  repealed  the  power  of  the  Quarter  Sessions  to  establish 
and  alter  regulations  as  to  the  rate  of  any  costs  and  expenses  in 
criminal  cases. 

Sec.  5.  '  It  shall  be  lawful  for  one  of  Her  Majesty's  principal 
secretaries  of  state  to  revoke  any  regulations  made  under  the 
provision  hereinbefore  repealed,  and  to  make  regulations  as  to 
the  rates  or  scales  of  payment  of  all  or  any  costs,  expenses,  and 
compensations   to   be  allowed  or  ordered  to  be  paid  under  the 
said  Act  or  any  other  Act  or  this  Act  to  prosecutors  and  wit- 
nesses, and  to  persons  attending  the  court  in  obedience  to  any 
recognizance  or  subpoena,  in  cases  of  criminal  prosecutions,  and 
(except  as  hereinafter  mentioned)  to  persons  who  may  have  been 
active  in  or  towards  the  apprehension  of  persons  charged  with 
offences,  and  also  regulations  as  to  the  rates  or  scales  of  payment 
according  to  which  certificates  may  be  granted  by  the  examining 
magistrate  or  magistrates  in  respect  of  the  expenses  of  any  pro- 
secutor, or  witness   or  witnesses  for  the  prosecution,  or  other 
person,  of  attending  before  such  magistrate  or  magistrates,  and  of 
any  compensation  for  trouble  and  loss  of  time   therein,  in  any 
case  where  any  court  or  judge  is  empowered  under  the  said  Act 
of  the  seventh  year  of  King  George  the  Fourth  or  any  other  Act 
or  this  Act  to  order  payment  of  such  expenses  or  compensation, 
and  concerning  the  forms  of  such  certificates  and  the  details  or 
particulars  to  be  inserted  therein  of.  the  expenses,  trouble,  and 
loss  of  time   to  which  such  certificates  relate,  and  it  shall  be 
lawful  for  one  of  Her  Majesty's  principal  secretaries  of  state  from 
time  to  time  to  alter  any  such  regulations,  or  make  new  regu- 
lations in  relation  to  any  of  the   matters   aforesaid,   and  such 
regulations  for  the  time  being  shall  be  binding  on  all  courts  and 
persons  whomsoever.' 

Sec.  6.  6  Where  any  court  or  judge  empowered  under  the  said 
Act  of  the  seventh  year  of  King  George  the  Fourth,  or  under 
any  other  Act  or  this  Act,  in  this  behalf,  shall  order  payment  to 
any  prosecutor,  or  witness  or  witnesses  for  the  prosecution,  or  to 
any  person  attending  the  court  in  obedience  to  any  recognizance 
or  subpoena,  in  the  case  of  any  prosecution  for  felony  or  any 
misdemeanor  or  offence,  of  any  costs  or  expenses  incurred,  or  of 
(z)  The  preceding  cases  are  now  provided  for  by  the  24  &  25  Viet.  c.  100,  s.  77. 
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any  compensation  for  trouble  or  loss  of  time,  or  order  payment 
(except  as  hereinafter  mentioned)  to  any  person  who  may  appear 
to  have  been  active  in  or  towards  the  apprehension  of  any  person 
charged  with  any  offence  of  compensation  for  expenses,  exertions, 
and  loss  of  time  in  or  towards  such  apprehension,  the  amount  of 
such  costs,  expenses,  or  compensation  shall  be  ascertained  by  the 
proper  officer  of  the  court  according  to  the  regulations  made 
under  this  Act ;  and  where  the  expenses  and  compensation  in 
respect  of  attending  before  any  examining  magistrate  or  magis- 
trates are  so  ordered  to  be  paid,  such  expenses  and  compensation 
shall  also  be  ascertained  by  the  proper  officer  of  the  court  ac- 
cording to  such  regulations,  but  the  amount  thereof  as  so  ascer- 
tained shall  not  exceed  the  amount  mentioned  in  the  certificate  of 
the  examining  magistrate  or  magistates,  and,  save  as  aforesaid, 
the  certificate  of  any  examining  magistrate  or  magistrates  shall 
not  be  conclusive  as  to  the  amount  to  be  allowed  for  expenses  of 
attendance  before  him  or  them,  or  for  compensation  for  trouble  or 
loss  of  time  therein.' 

The  Larceny  Act,  24  &  25  Viet.  c.  96,  s.  121,  the  Malicious  Costs  under'; 
Injuries  Act,  24  &  25  Viet.  c.  97,  s.  77,  and  the  Forgery  Act,  the  Criminal 
24  &  25  Viet.  c.  98,  s.  54,  contain  the  like  provisions  as  to  costs  in  Cation  Acts l" 
the  case  of  misdemeanors,  which  are  in  the  following  terms  : — 

The  court  before  which  any  indictable  misdemeanor  against  The  costs  of 
this  Act  shall  be  prosecuted  or  tried,  may  allow  the  costs  of  the  the  proses- 
prosecution  in  the  same  manner  as  in  cases  of  felony ;  and  every  deme^norsT 
order  for  the  payment  of  such  costs  shall  be  made  out,  and  the  against  this 
sum  of  money  mentioned  therein  paid  and  repaid,  upon  the  same  Act  mav  be 
terms  and  in  the  same  manner  in  all  respects  as  in  cases  of  felony.  a 

By  the  Coin  Act,  24  &  25  Viet.  c.  99,  s.  42,  'in  all  pro-  Costs  of  pro- 
secutions for  any  oifence  against  this   Act  in  England,  which  secutions  in 
shall  be  conducted  under  the  direction  of  the  solicitors  of  Her      ' 
Majesty's  treasury,  the  court  before  which  such  oifence  shall  be 
prosecuted  or  tried  shall  allow  the  expenses  of  the  prosecution  in 
all  respects  as  in  cases  of  felony  ;  and  in  all  prosecutions  for  any 
such  offence  in  England  which  shall  not  be  so  conducted  it  shall 
be  lawful  for  such  court,  in  case  a  conviction  shall  take  place, 
but  not  otherwise,  to  allow  the  expenses  of  the  prosecution  in 
like  manner ;  and  every  order  for  the  payment  of  such  costs  shall 
be  made  out,  and  the  sum  of  money  mentioned  therein  paid  and 
repaid,  upon  the  same  terms  and  in  the  same  manner  in   all 
respects  as  in  cases  of  felony. '(^ 

(j)  Before  the  passing  of  this  Act  the  penses;  and  as  in  all  Mint  prosecutions 

costs  of  Mint  prosecutions  were  paid  by  so  conducted  the  expenses  were  invariably 

the  treasury  wherever  they  were  con-  paid,  the  first  part  of  the  clause  is  im- 

ducted  by  the  solicitors  of  the  treasury;  perative,  and  the  court  must  allow  the 

but  in  no  other  case.     As  the  solicitors  expenses. 

of  the  treasury  were  accustomed  to  employ  It  sometimes  also  happened  that  pri- 

attorneys  in  the  country  to  conduct  these  vate  individuals  conducted  Mint  prosecu- 

prosecutions,   and  they  did   not  always  tions,  after  the  officers  of  the  Mint  had 

like  to  pay  the  witnesses  before  they  had  declined  to  prosecute,  and,  considering 

received  the  costs  of  the  prosecution  from  the  importance  of  bringing  offenders  in 

the  treasury,  it  sometimes  happened  that  such  cases   to   justice,  it  was    thought 

the  witnesses  did  not  get  their  expenses  expedient  to  give  the  costs  in  some  of 

till  a  considerable  time  after  the  trial,  and  these  cases;  the  second  part  of  the  clause 

the  earlier  part  of  this  clause  was  intro-  therefore  gives  the  court  a  discretion  to 

duced  in  order  that  the  attorneys  might  grant  the  costs  in  such  cases,  provided 

at  once  obtain  the  costs  of  the  prose-  a  conviction  takes  place,  but  not  other- 

cntion,  and  pay  the  witnesses  their  ex-  wise.    This  provision  will  on  the  one 
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Costs  of  pro- 
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By  the  Offences  against  the  Person  Act,  24  &  25  Viet.  c.  100, 
S.  73,  6  where  any  complaint  shall  be  made  of  any  offence  against 
section  twenty-six  of  this  Act,  (k)  or  of  any  bodily  injury  in- 
flicted upon  any  person  under  the  age  of  sixteen  years,  for  which 
the  party  committing  it  is  liable  to  be  indicted,  and  the  circum- 
stances of  which  offence  amount,  in  point  of  law,  to  a  felony, 
or  an  attempt  to  commit  a  felony,  or  an  assault  with  intent  to 
commit  a  felony,  and  two  justices  of  the  peace  before  whom  such 
complaint  is  heard  shall  certify  under  their  hands  that  it  is  neces- 
sary for  the  purposes  of  public  justice  that  the  prosecution  should 
be  conducted  by  the  guardians  of  the  union  or  place,  or,  where 
there  are  no  guardians,  by  the  overseers  of  the  poor  of  the  place, 
in  which  the  offence  shall  be  charged  to  have  been  committed, 
such  guardians  or  overseers,  as  the  case  may  be,  upon  personal 
service  of  such  certificate  or  a  duplicate  thereof  upon  the  clerk  of 
such  guardians  or  upon  any  one  of  such  overseers,  shall  conduct 
the  prosecution,  and  shall  pay  the  costs  reasonably  and  properly 
incurred  by  them  therein  (so  far  as  the  same  shall  not  be  allowed 
to  them  under  any  order  of  any  court)  out  of  the  common  fund 
of  the  union,  or  out  of  the  funds  in  the  hands  of  the  guardians  or 
overseers,  as  the  case  may  be ;  and,  where  there  is  a  board  of 
guardians,  the  clerk  or  some  other  officer  of  the  union  or  place, 
and,  where  there  is  no  board  of  guardians,  one  of  the  overseers  of 
the  poor,  may,  if  such  justices  think  it  necessary  for  the  purposes 
of  public  justice,  be  bound  over  to  prosecute.'  (/) 

Sec.  74.  f  Where  any  person  shall  be  convicted  on  any  indict- 
ment of  any  assault,  whether  with  or  without  battery  and  wound- 
ing, or  either  of  them,  such  person  may,  if  the  court  think  fit,  in 
addition  to  any  sentence  which  the  court  may  deem  proper  for 
the  offence,  be  adjudged  to  pay  to  the  prosecutor  his  actual  and 
necessary  costs  and  expenses  of  the  prosecution,  and  such  moderate 
allowance  for  the  loss  of  time  as  the  court  shall  by  affidavit  or 
other  inquiry  and  examination  ascertain  to  be  reasonable ;  and, 
unless  the  sum  so  awarded  shall  be  sooner  paid,  the  offender  shall 
be  imprisoned  for  any  term  the  court  shall  award,  not  exceeding 
three  months,  in  addition  to  the  term  of  imprisonment  (if  any)  to 
which  the  offender  may  be  sentenced  for  the  offence.'  (rn) 

Sec.  75.  (  The  court  may,  by  warrant  under  hand  and  seal, 
order  such  sum  as  shall  be  so  awarded  to  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  offender,  and 
paid  to  the  prosecutor,  and  that  the  surplus,  if  any,  arising  from 


hand  encourage  prosecutions  where  there 
are  substantial  grounds  for  them,  and  on 
the  other  hand  it  will  prevent  speculative 
prosecutions  where  the  evidence  is  un- 
satisfactory. 

(£)  This  clause  relates  to  ill-treating 
apprentices  and  servants.  See  it  in  full 
ante,  vol.  1,  p.  1015. 

(/)  This  clause  is  taken  from  the  14 
&  15  Viet.  c.  11,  ss.  6,  7. 

(rn)  This  and  the  following  clauses  are 
new  in  England;  they  are  taken  from 
the  10  Geo.  4,  c.  34,  ss.  33,  34  (I).  It 
had  long  been  the  practice  in  England  in 
such  cases  for  the  courts,  after  a  con- 
viction for  an  assault,  to  allow  compro- 


mises to  be  made  between  the  parties,  and 
such  compromises  were  legal.  Beeley  v. 
Wingfield,  11  East,  46;  Keir  v.  Leeman, 
6  Q.  B.  308;  9  Q.  B.  371.  Such  com- 
promises were  usually  made  by  the  de- 
fendant paying  a  sum  of  money  to  the 
prosecutor  to  indemnify  him  for  his 
expenses;  but  where  there  was  an  obsti- 
nate defendant,  it  frequently  happened 
that  no  compromise  could  be  effected, 
and  the  court  was  sometimes  placed  in 
an  invidious  position.  These  clauses 
place  it  in  the  power  of  the  court  to  do 
full  justice,  without  regard  to  the  wishes 
or  consent  of  either  party. 
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such  sale  shall  be  paid  to  the  owner ;  and  in  case  such  sum  shall 
be  so  levied,  the  imprisonment  awarded  until  payment  of  such 
sum  shall  thereupon  cease.' 

Sec.  77.    *  The  court  before  which  any  misdemeanor  indictable  The  costs  of 
under  the  provisions  of  this  Act  shall  be  prosecuted  or  tried  may  the  prosecu- 
allow  the  costs  of  the  prosecution  in  the  same  manner  as  in  cases  mean^s""8' 
of  felony ;  and  every  order  for  the  payment  of  such  costs  shall  be  against  this 
made  out,  and  the  sum  of  money  mentioned  therein  paid  and  Act  may  be 
repaid,  upon  the  same  terms  and  in  the   same   manner  in  all 
respects  as  in  cases  of  felony.'  (n) 

It  may  be  as  well  to  observe  that  the  14  &  15  Viet.  c.  19,  s.  14,  Costs  of  as- 
is  onlv  in  force  in  one  case,  as  all  the  other  clauses  creating  f?"1?.  Uond.e5 

m       J  i    -i        T-»  1 1      r>  ,1          A  the  14  &  15 

offences  in  that  Act  are  repealed.  J3y  sec.  1 1  ot  that  Act  any  yict.  c.  19. 
person  may  apprehend  any  person  committing  any  indictable 
offence  by  night,  and  by  sec,  12,  any  person  liable  to  be  appre- 
hended under  that  Act  assaulting  or  offering  violence  to  any 
person  authorized  to  apprehend  or  detain  him,  or  to  any  person 
acting  in  his  aid  and  assistance,  is  guilty  of  a  misdemeanor :  and  by 
sec.  14,  ( in  all  prosecutions  for  any  offence  against  the  provisions 
of  this  Act,  it  shall  be  lawful  for  the  court  before  which  any  such 
offence  shall  be  prosecuted  or  tried  to  allow  the  expenses  of  the 
prosecution  in  all  respects  as  in  cases  of  felony.'  (0) 

The  14  &  15  Viet.  c.  55,  s.  3,  recites  the  9  Geo.  4,  c.  31,  s.  27,  Costs  of  as- 
by  which,  where  any  person  shall  assault  or  beat  any  other  saults  un''er 
person,  two  justices  of  the  peace,  upon  the  complaint  of  the  party  y^1*  55^3 
aggrieved,  might  hear  and  determine  the  offence  ;  and  sec.  29,  by 
which,  in  case  the  justices  find  the  assault  or  battery  complained 
of  to  have  been  accompanied  by  any  attempt  to  commit  felony,  or 
shall  be  of  opinion  that  the  same  is  from  any  other  circumstance 
a  fit  subject  for  prosecution  by  indictment,  they  shall  deal  with 
the  case  as  they  would  have  done  before  the  9  Geo.  4,  c.  31, 
and  enacts  that  <  in  every  case  of  assault  so  brought  before  such 
justices  for  summary  decision,  in  which  the  justices  shall  be  of 
opinion  that  the  same  is  a  fit  subject  for  prosecution  by  indict- 
ment, and  shall  thereupon  bind  the  complainant  and  witnesses  in 
recognizance  to  prosecute  and  give  evidence  at  the  assizes  or 
sessions  of  the  peace,  every  such  court  is  hereby  authorized  and 
empowered  at  its  discretion  to  order  payment  of  the  costs  and 
expenses  of  the  prosecutor  and  witnesses  so  appearing  before  such 
court  under  such  recognizance,  together  with  compensation  for 
their  trouble  and  loss  of  time,  in  the  same  manner  as  courts  are 
authorized  and  empowered  to  order  the  same  in  cases  of  felony.' 

In  order  to  obtain  costs  under  this  section,  it  must  be  proved 

(n)  This  clause  is  old,  as  far  as  relates  costs  cannot  be  given;  for  wherever  it  is 
to  the  costs  of  misdemeanors  against  the  necessary  to  insert  in  an  indictment  the 
14  &  15  Viet.  c.  19,  14  &  15  Viet.  c.  11,  particular  words  of  any  clause  in  this  Act 
12  &  13  Viet.  c.  76.  It  is  new  as  to  any  in  order  to  warrant  the  punishment  given 
misdemeanor  created  by  this  Act.  The  by  that  clause,  the  misdemeanor  plainly 
words  of  the  clause  originally  were,  '  any  is  '  indictable  under  the  provisions  of  this 
indictable  misdemeanor  against  this  Act,'  Act.'  Thus,  under  sec.  47,  the  indict- 
but  in  the  committee  of  the  Commons  ment  must  allege  actual  bodily  harm,  and 
they  were  altered  to  'any  misdemeanor  therefore  in  that  case  the  court  may 
indictable  under  the  provisions  of  this  allow  the  costs. 

Act,' in  order  merely  to  exclude  common          (o)  See  sec.  11,  ante,  vol.   1,  p.  648, 

assaults,  and  nothing  more;  and  it  should  a  id  sec.  12,  ante,  vol.  1,  p.  1049. 
seem  that  that  is"  the  only  case  where 
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that  the  case  was  taken  before  two  justices  for  summary  adjudica- 
tion ;  but  a  summons  calling  on  the  defendant  to  appear  before 
justices  of  the  peace  to  answer  a  complaint  for  an  assault  against 
the  form  of  the  statute,  and  to  be  further  dealt  with  according  to 
law,  is  sufficient  for  that  purpose.  (/?) 

By  the  13  &  14  Viet.  c.  101,  s.  9,  6  where  any  person  shall  be 
charged  with  and  convicted  of  any  assault  upon  any  officer  of  a 
workhouse  or  relieving  officer  in  the  due  execution  of  his  duty, 
or  upon  any  person  acting  in  aid  of  such  officer,  the  court  may 
sentence  the  offender  to  the  same  punishment  as  is  provided  by 
law  for  an  assault  upon  a  peace  officer  or  revenue  officer  in  the 
due  execution  of  his  duty,  and  shall  have  the  same  power  as  in 
case  of  such  last-mentioned  assault  to  order  payment  of  the  costs 
and  expenses  of  the  prosecution.'  And  by  the  14  &  15  Viet.  c. 
105,  s.  18,  the  preceding  provision  is  extended  'to  an  assault 
upon  any  person  included  under  the  word  "  officer  "  in  the  4  &  5 
Will.  4,  c.  76,  or  upon  any  other  person  acting  in  his  aid.'^ 

We  have  seen  that  the  14  &  15  Viet.  c.  100,  s.  19,  provides 
that  any  court,  justice,  &c.,  may  direct  a  person  guilty  of  perjury 
in  any  evidence,  &c.,  to  be  prosecuted,  and  may  bind  any  person 
to  prosecute,  and  may  give  to  the  party  so  bound  to  prosecute  a 
certificate  of  the  same  being  directed,  which  is  to  be  deemed 
sufficient  proof  of  such  prosecution  having  been  directed  as  afore- 
said, and  f  upon  the  production  thereof  the  costs  of  such  prosecu- 
tion shall  and  are  hereby  required  to  be  allowed  by  the  court 
before  which  any  person  shall  be  prosecuted  or  tried  in  pur- 
suance of  such  direction  as  aforesaid,  unless  such  last-mentioned 
court  shall  specially  otherwise  direct ;  and  when  allowed  by  any 
such  court  in  Ireland,  such  sum  as  shall  be  so  allowed  shall  be 
ordered  by  the  said  court  to  be  paid  to  the  prosecutor  by  the 
treasurer  of  the  county  in  which  such  offence  shall  be  alleged  to 
have  been  committed,  and  the  same  shall  be  presented  for,  raised, 
and  levied  in  the  same  manner  as  the  expenses  of  prosecutions 
for  felonies  are  now  presented  for,  raised,  and  levied  in  Ireland : 
provided  always,  that  no  such  direction  or  certificate  shall  be 
given  in  evidence  upon  any  trial  to  be  had  against  any  person 
upon  a  prosecution  so  directed  as  aforesaid.'  (q) 

By  the  Bankruptcy  Act,  24  &  25  Viet.  c.  134,  s.  223,  ( the 
court  may  direct  that  the  creditor's  assignee,  or,  if  there  be  no 
creditor's  assignee,  the  official  assignee,  or  any  of  the  creditors  of 
the  bankrupt,  shall  act  as  the  prosecutor  in  respect  of  such 
offence,  (r)  and  shall  give  to  such  assignee  or  creditor  a  certificate 
of  the  court  having  so  directed,  which  certificate  shall  be  deemed 
sufficient  proof  of  such  prosecution  having  been  directed  as  afore- 
said ;  and  upon  the  production  of  such  certificate  the  costs  of 
such  prosecution  shall  be  allowed  by  the  court  before  which  any 
person  shall  be  prosecuted  or  tried  in  pursuance  of  such  direction, 
unless  such  last-mentioned  court  shall  specially  otherwise  direct, 


(p)  Keg.  v.  M'Gavaron,  3  C.  &  K.  320, 
Williams,  J.  It  may,  perhaps,  be  doubted 
whether  the  14  &  15  Viet.  c.  55,  s.  3,  be 
not  impliedly  repealed  by  the  repeal  of 
the  9  Geo.  4,  c.  31  ;  but,  if  that  be  the 
case,  it  seems  very  immaterial ;  for  it  is 
hardly  conceivable  that  a  case  can  occur 
which  would  have  fallen  within  that  pro- 


vision, and  in  which  the  costs  may  not 
be  granted  under  the  24  &  25  Viet.  c.  100, 
s.  73,  or  s.  75. 

(<?)  See  the  section  in  full,  ante,  p.  38. 

(r)  That  is,  any  offence  mentioned  in 
sec.  221;  which  is  given  in  vol.  2,  p.  521 ; 
anc]  see  note  (6),  p.  522. 
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and  when  allowed  by  any  such  court,  such  sum  so  allowed  shall 
be  ordered  by  the  said  court  to  be  paid  and  borne  in  all  respects 
in  the  same  manner  as  the  expenses  of  prosecutions  for  felonies 
are  now  paid  and  borne,  and  the  same  shall  ber  paid  and  borne 
accordingly ;  and  any  expenses  incurred  by  such  prosecutor, 
other  than  those  so  defrayed  in  accordance  with  the  next  following 
clause,  shall  be  paid  out  of  the  account  intituled  "  The  Chief 
Registrar's  Account." 

Sec.  224.  f  The  court  may  direct  the  assignees  to  lay  the  papers  Power  to 
before   the   attorney-general  (or  the   solicitor-general  during   a  co?rt  to  direcfc 

.     xii¥.^^  i\  .£•!_•    j-        *_•  reference  to 

vacancy  in  the  omce  of  attorney-general)  for  his  direction  thereon,  attorney- 
cither  while  the  bankruptcy  is  pending  before  the  court  or  when  general. 
it  has  been  brought  to  a  conclusion.' 

By  the  7  &  8  Viet.  c.  2,  s.  1, (  Her  Majesty's  justices  of  assize  Justices  of 
or  others  Her  Majesty's  commissioners,  by  whom  any  court  shall  °y.er  and  ter- 

be  holden  under  any  of  Her  Majesty's  commissions  of  over  and  ™"ler  may  tr7 
i          i    i  T  ini  11  i  •   •     i       offences  com- 

termmej  or  general  gaol  delivery,  shall  have  severally  and  jointly  mitted  on  the 

all  the  powers  which  by  any  Act  are  given  to  the  commissioners  hish  8eas»  and 
named  in  any  commission  of  oyer  and  terminer  for  the  trying  of  menTof  th*^" 
offences  committed  within  the  jurisdiction  of  the  Admiralty  of  costs  of  the 
England,  and  it  shall  be  lawful  for  the  first-mentioned  justices  prosecution, 
and  commissioners,  or  any  one  or  more  of  them,  to  inquire  of, 
hear,  and  determine  all  offences  alleged  to  have  been  committed 
on  the  high  seas  and  other  places  within  the  jurisdiction  of  the 
Admiralty  of  England,  and  to  deliver  the  gaol  in  every  county 
ajid  franchise  within  the  limits  of  their  several  commissions  of 
any  person  committed  to  or  imprisoned  therein  for  any  offence  al- 
leged to  have  been  committed  upon  the  high  seas  and  other  places 
within  the  jurisdiction  of  the  Admiralty  of  England;  and  all 
indictments  found,  and  trials  and  other  proceedings  had,  by  and 
before  the  said  justices  and  commissioners,  shall  be  valid ;  and  it 
shall  be  lawful  for  the  court  to  order  the  payment  of  the  costs 
and  expenses  of  the  prosecution  of  such  offences,  in  the  manner 
prescribed  by  an  Act  of  the  seventh  year  of  King  George  the  7  G.  4,  c.  64. 
Fourth,  intituled  "  An  Act  for  Improving  the  Administration  of 
Criminal  Justice  in  England,  in  the  case  of  felonies  tried  in  the 
High  Court  of  Admiralty."1 

By  the  Merchant  Shipping  Act,  17  &  18  Yict.  c.  104,  s.  267,  Cost  of  pro- 
6  all  offences  against  property  or  person  committed  in  or  at  any  seditions 
place  either  ashore  or  afloat  out  of  Her  Majesty's  dominions  by  chamSea-" 
any  master,  seaman,  or  apprentice,  who  at  the  time  when  the  men's  Act. 
offence  is  committed  is  or  within  three  months   previously  has 
been  employed  in  any  British  ship,  shall  be  deemed  to  be  offences 
of  the  same  nature  respectively,  and  be  liable  to  the  same  punish- 
ment respectively,  and  be  inquired  of,  heard,  tried,  determined, 
and  adjudged  in  the  same  manner  and  by  the  same  courts  and  in 
the  same  places  as  if  such  offences  had  been  committed  within 
the  jurisdiction  of  the  Admiralty  of  England ;  and  the  costs  and 
expenses  of  the  prosecution  of  any  such  offence  may  be  directed 
to  be  paid  as  in  the  case  of  costs  and  expenses  of  prosecutions  for 
offences  cemmitted  within  the  jurisdiction  of  the  Admiralty  of 
England.'     By  sec.  518,  the  court  before  which  any  misdemeanor 
under  that  Act  '  is  tried,  may  in  England  make  the  same  allow- 
ances and  order  payment  of  the  same  costs  and  expenses  as  if  such 
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misdemeanor  had  been  enumerated  in  the  7  Geo.  4,  c.  64,  or  any 
other  Act  that  may  be  passed  for  the  like  purpose ;  and  may  in 
any  other  part  of  Her  Majesty's  dominions  make  such  allowances 
and  order  payment  of  such  costs  and  expenses  (if  any)  as  are 
payable  or  allowable  upon  the  trial  of  any  misdemeanor  under 
any  existing  Act  or  ordinance,  or  as  may  be  payable  or  allowable 
under  any  Act  or  law  for  the  time  being  in  force  therein.' 

By  the  19  &  20  Viet.  c.  16  (which  empowers  the  Court  of 
Queen's  Bench  to  order  certain  offenders  to  be  tried  at  the 
Central  Criminal  Court),  s.  13,  e  whenever  any  indictment  or 
inquisition  shall  have  been  transmitted  or  removed  to  the  said 
Central  Criminal  Court,  under  the  provisions  of  this  Act,  it  shall 
be  lawful  for  the  said  Central  Criminar  Court  to  order  such  ex- 
penses of  the  prosecutor  and  witnesses,  and  such  other  expenses, 
and  such  of  the  several  rewards  payable  in  pursuance  of  any 
statute  made  or  to  be  made,  as  to  such  Central  Criminal  Court 
shall  seem  reasonable  and  sufficient,  to  be  paid  by  and  to  the 
same  persons  and  in  the  same  manner  as  if  such  Central  Criminal 
Court  were  holden  under  commissions  of  oyer  and  terminer  and 
gaol  delivery  for  the  county  or  place  in  which  such  indictment 
shall  have  been  found  or  such  inquisition  shall  have  been  taken.' 

Sec.  25.  (  Whenever  any  application  shall  be  made  on  behalf 
of  Her  Majesty  or  of  any  prosecutor  to  the  said  Court  of  Queen's 
Bench,  or  to  any  judge  thereof,  for  an  order  that  any  person 
charged  with  any  offence  shall  be  tried  at  the  said  Central  Cri- 
minal Court  under  the  provisions  of  this  Act,  it  shall  be  lawful 
for  the  said  Court  of  Queen's  Bench  in  term  time,  or  for  the  said 
judge  in  vacation,  to  issue  a  certificate,  upon  the  production  of 
which  the  commissioners  of  Her  Majesty's  treasury  may  order  to 
be  paid  out  of  any  monies  provided  by  parliament  for  law  charges 
in  England  to  the  person  so  charged  a  sum  not  exceeding  twenty 
pounds,  to  enable  such  person  to  defray  the  charges  and  expenses 
of  the  attendance  of  his  witnesses :  provided,  that  the  sum  so 
advanced  shall  be  allowed  for  in  the  sum  which  in  the  event  of 
the  acquittal  of  such  person  may  become  payable  under  the  order 
hereinafter  mentioned.' 

Sec.  26.  ( In  case  any  person  who  shall  be  tried  at  the  said 
Central  Criminal  Court  under  the  provisions  of  this  Act,  upon  an 
application  on  behalf  of  Her  Majesty  or  of  any  prosecutor,  shall 
be  there  acquitted,  it  shall  be  lawful  for  the  justices  and  judges 
of  the  said  Central  Criminal  Court  before  whom  any  such  ac- 
quittal shall  have  taken  place,  or  for  any  two  or  more  of  them,  to 
order  reimbursement  to  the  person  so  acquitted  of  such  sum  as 
shall  appear  to  them  to  have  been  properly  expended  for  such 
removal  of  the  trial  of  such  person,  and  the  commissioners  of  Her 
Majesty's  treasury  shall  upon  receipt  of  such  order  pay  such  sum 
or  sums  out  of  any  monies  provided  by  parliament  for  law  charges 
in  England. '(s) 

The  Central  Criminal  Court  Act,  4  &  5  Will.  4,  c.  36,  s.  12, 
enacts,  that f  it  shall  be  lawful  for  any  two  of  the  said  justices  and 


(s)  By  sec.  24  the  Court  of  Queen's 
Bench  may  impose  terms  on  the  pro- 
secutor or  person  charged  as  to  costs,  &c. 
By  sec.  27,  the  treasurer  of  the  county 


where  the  offence  was  committed  is  to 
pay  for  the  prisoner's  maintenance  in 
Newgate. 
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judges  of  oyer  and  terminer  and  of  gaol  delivery  to  order  and 
direct  the  costs  and  expenses  of  prosecutors  and  witnesses,  in  all 
cases  where  prosecutors  and  witnesses  may  be  by  law  entitled 
thereto,  to  be  paid  by  the  treasurer  of  the  county,  in  which  the 
offence  of  any  person  prosecuted  would  have  been  tried  but  for  this 
Act ;  and  that  every  such  treasurer,  or  some  known  agent,  shall 
attend  the  said  justices  and  judges  of  oyer  and  terminer  and  gaol 
delivery  during  the  sitting  of  the  court,  to  pay  all  such  orders.' 

The  38  Geo.  3,  c.  52,  ss.  2,  3,  provides  for  the  trial  in  the  next  Costs  of  pro- 
adjoining  county  of  offences  committed  or  charged  to  have  been  secutions  in 

committed  in  certain  cities  and  towns  corporate;  and  by  sec.  8,  'in  adJ°ininS 
«  .  -IT  -i.  1  •  r  -          .1          •'  i    counties. 

all  cases  of  indictments  and  other  proceedings,  which  may  be  tried 

before  his  Majesty's  justices  of  oyer  and  terminer  or  general  gaol 
delivery  for  any  county,  in  pursuance  of  the  provisions  contained 
in  this  Act,  it  shall  and  may  be  lawful  for  such  justices  to  order  the 
expenses  of  the  prosecution,  and  of  the  witnesses,  and  of  the  several 
rewards  payable  in  pursuance  of  the  statutes  in  such  cases  made  „ 
and  provided  on  the  conviction  of  offenders,  to  be  paid  by  and  to 
the  same  persons,  and  in  the  same  manner,  as  the  same  would  be 
payable  if  such  indictment  had  been  tried  in  the  court  of  oyer  and 
terminer  or  general  gaol  delivery  of  the  county  of  such  city  or 
town  corporate.'  (t)  The  51  Geo.  3,  c.  100,  s.  2,  extends  the 
preceding  clause  to  the  expenses  of  maintaining  the  prisoner  and 
carrying  his  sentence  into  execution  in  the  adjoining  county.  The 
14  &  15  Viet.  c.  55,  s.  19,  provides  that  in  the  counties  of  cities 
and  towns  named  in  the  first  column  of  Schedule  (C.)  to  the 
5  &  6  Will.  4,  c.  76,  prisoners  may  be  committed  and  tried  in 
the  counties  declared  by  sec.  24  to  be  the  next  adjoining  counties, 
and  which  are  those  mentioned  in  the  second  column  of  the  said 
schedule,  and  sec.  23  provides  that  all  the  provisions  of  the 
51  Geo.  3,  c.  100,  applicable  to  convictions  in  pursuance  of  the 
provisions  of  the  38  Geo.  3,  c.  52,  e  and  to  the  execution  of  the 
sentences  passed  upon  any  convicts  on  such  convictions,  and  all 
the  provisions  of  the  said  Acts  respectively  concerning  the  pay- 
ment of  expenses,  shall  be  applicable  in  all  cases  of  persons  who 
may  be  tried  in  or  removed  for  trial  to  any  adjoining  county  in 
pursuance  of  the  provisions  of  this  Act,  in  like  manner  as  in  cases 
of  persons  tried  in  or  removed  for  trial  to  any  adjoining  county  in 
pursuance  of  the  provisions  of  the  said  Act  of  the  thirty-eighth 
year  of  King  George  the  Third.' 

The  60  Geo.  3  and  1  Geo.  4,  c.  14,  s.  1,  authorizes  justices  of  Costs  of  the 
the  peace  to  commit  any  person  charged  with  any  capital  offence  Pr°secu^on  of 

(t'i7")if'ilr*'i*s(i(s 

committed  within  any  exclusive  jurisdiction,  not  being  a  county,  to  in  exclusive 
the  gaol  of  the  county  within  which  such  exclusive  jurisdiction  is  jurisdictions 
situated,  to  be  tried  at  the  next  assizes  for  such  county ;  and  by  not  b®inS 
sec.  3,  '  in  all  cases  of  any  commitment  to  the  county  gaol,  under 
the  authority  of  this  Act,  all  the  expenses  to  which  the  county 
may  be  put  by  reason  of  such  commitment,  together  with  all  such 
expenses  of  the  prosecution  and  witnesses  as  the  judge  shall  be 
pleased  to  allow  by  virtue  of  any  law  now  in  force,  shall  be  borne 
and  paid  by  the  said  town,  liberty,  soke  or  place  within  which 

(0  Sec.  9  makes  Yorkshire  the  next       Tyne.     Sec.  10  of  this  Act  is  repealed  by 
adjoining  county  to  Kingston-upon-Hull,       the  5  &  6  Will.  4,  c.  76,  s.  109. 
and  Northumberland  to  Newcastle- upon- 
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Where  the 
prosecutor  was 
not  bound  by 
recognizance. 


such  offence  shall  have  been  committed,  in  like  manner  and  to  be 
raised  by  the  same  means  whereby  such  expenses  would  have 
been  raised  and  paid  if  the  offender  had  been  prosecuted  and  tried 
within  the  limits  of  such  exclusive  jurisdiction;  and  that  the 
judge,  or  court  of  oyer  and  terminer  and  general  gaol  delivery, 
shall  have  full  power  and  authority  to  make  such  order  touching 
such  costs  and  expenses  as  such  judge  or  court  shall  deem  proper; 
and  also  to  direct  by  whom  and  in  what  manner  such  expenses 
shall  in  the  first  instance  be  paid  and  borne,  and  in  what  manner 
the  same  shall  be  repaid  and  raised  within  the  limits  of  such  ex- 
clusive jurisdiction,  in  case  there  be  no  treasurer  or  other  officer 
within  the  same,  who  by  the  custom  and  usage  of  such  place 
ought  to  pay  the  same  in  the  first  instance.' 

The  following  cases  relative  to  the  allowance  of  costs  under 
these  statutory  provisions  may  properly  be  introduced  in  this 
place. 

A  party  bound  over  by  the  sessions  to  prosecute  at  a  superior 
court  is  entitled  to  his  expenses  under  the  7  Geo.  4,  c.  64.  The 
prosecutor  was  bound  over  by  the  Court  of  Quarter  Sessions  for 
Surrey,  to  prosecute  for  a  burglary  at  the  Central  Criminal 
Court,  and  it  was  held  that  he  was  entitled  to  his  expenses,  (u) 

Where  the  prosecutor  and  his  witnesses  had  been  bound  by 
recognizance  to  prosecute  and  give  evidence  at  the  assizes, 
but  by  a  mistake  the  prisoner  had  been  discharged  by  procla- 
mation at  the  adjourned  sessions,  which  preceded  the  assizes ; 
and  the  prosecutor  and  his  witnesses  had  appeared  at  the  assizes 
and  preferred  an  indictment,  which  had  been  found  by  the  grand 
jury;  Taunton,  J.,  held,  that  as  the  bill  had  been  preferred 
and  found,  he  might,  under  the  word  '  prosecuted,'  in  sec.  22, 
order  the  expenses ;  but  if  the  witnesses  had  merely  appeared 
at  the  assizes  according  to  their  recognizances,  and  no  bill  had 
been  preferred,  he  should  have  had  no  authority,  (v) 

Where  a  prosecutrix  and  witnesses  were  bound  over  to  pro- 
secute and  give  evidence  against  a  prisoner  for  feloniously 
administering  a  destructive  thing  to  the  prosecutrix,  but,  by  the 
advice  of  counsel,  no  indictment  for  felony  was  preferred,  but 
only  an  indictment  for  a  common  law  misdemeanor,  the  costs  of 
the  attendance  of  the  prosecutrix  and  witnesses  were  allowed 
under  the  7  Geo.  4,  c.  64,  s.  23.  (w) 

Where  a  prisoner,  who  was  committed  on  a  charge  of  felony 
during  the  assizes,  did  not  reach  the  assize  town  until  after  the 
grand  jury  were  discharged,  Hullock,  B.,  after  reference  to  the 
statute,  allowed  the  witnesses  their  expenses.  (#) 

Where  an  indictment  for  a  riot  was  found  at  one  assizes,  and 
the  trial  took  place  at  the  subsequent  assizes,  but  no  person  was 
bound  over  to  prosecute  at  these  assizes,  but  the  witnesses  were 
subposnaed  to  appear  at  both  the  assizes ;  the  Court  of  King's 
Bench  were  clearly  of  opinion  that  the  judge  had  authority  to 
order  the  costs  of  the  witnesses  to  be  paid ;  but  it  was  doubted 
whether  the  judge  had  authority  to  grant  the  prosecutor  his 


(w)  Rex  v.  Paine,  7  C.  &  P.  135,  Lord 
Denman,  C.  J.,  Park,  J.  A.  J.,  and 
Bolland,  B. 

(y)  Rex  v.  Roley,  5  C.  &  P.  552. 

(u;)  Reg.  v.  Hanson,  2  C.  &  K.  912. 


Williams,   J.     The  charges   in   the  in- 
dictment   were    of    misdemeanors,    for 
which  no  costs  could  have  been  allowed, 
(.r)  Anonymous,  1  Lew.  128. 
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costs,  (y)  But  where  the  prosecutor,  in  a  case  of  perjury,  was  not 
bound  over  to  prosecute  by  any  magistrate,  but  he  had  included 
his  own  name  in  a  subposna,  which  he  had  caused  to  be  issued,  the 
court  were  of  opinion  that  the  words  of  the  Act  did  not  limit  the 
allowance  of  the  expenses  of  the  prosecutor  to  those  which  he  in- 
curred as  a  witness,  but  that  he  was  entitled  to  receive  them  in  his 
character  of  prosecutor ;  and  they  made  an  order  accordingly,  (z) 

Where  the  prisoner  had  been  apprehended  by  a  Bench  warrant, 
and  the  prosecutor  was  under  no  recognizance  to  prosecute,  and 
none  of  the  witnesses  were  under  recognizances,  but  one  of  them 
had  been  subpo3naed ;  on  a  motion  for  the  costs  of  the  prosecution, 
Parke,  B.,  at  first  thought  that  he  could  only  grant  the  costs  of 
the  witness  who  had  been  subpo3naed,  but  said  he  would  consider 
the  point;  and  on  the  following  day  his  lordship  said  that  on 
comparing  the  words  of  the  7  Geo.  4,  c.  64,  s.  22  (relating  to 
felonies)  with  those  of  the  subsequent  section  (relating  to  mis- 
demeanors), it  appeared  to  him  that  the  court  had  authority,  in 
prosecutions  for  the  former  class  of  offences,  to  award  the  pro- 
secutor his  costs,  even  though  he  is  not  under  any  recognizance ; 
and  his  lordship  accordingly  granted  the  costs  of  the  prosecution 
generally,  including  the  witnesses,  (a) 

A  prosecution  upon  the  8  &  9  Viet.  c.  109,  s.  17,  (£)  for  winning 
money  by  unlawful  devices,  is  one  in  which  the  costs  can  be 
ordered  under  the  words  '  knowingly  and  designedly  obtaining 
any  property  by  false  pretences,'  in  the  7  Geo.  4,  c.  64,  s.  23.  (c) 

Where  in  a  case  of  manslaughter  the  father  of  the  deceased  gave 
a  retainer  to  an  attorney  to  prosecute,  and  he  prepared  briefs  and 
delivered  them  to  counsel,  and  obtained  and  paid  for  copies  of  the 
depositions  before  the  coroner ;  but  the  magistrates,  who  committed 
the  prisoner  for  trial,  bound  over  a  constable  of  the  county  police 
to  prosecute,  and  as  was  usual  in  such  cases,  and  in  pursuance  of 
general  orders  given  to  the  attorney  of  the  police  force  by  the 
constabulary  committee  for  the  county,  he  prepared  a  brief,  which 
he  delivered  to  another  counsel ;  it  was  held  that  the  person  who 
was  bound  over  to  prosecute  was  really  the  prosecutor,  and  that  he 
must  be  allowed  the  expenses  of  the  prosecution,  but  that  the 
attorney  retained  by  the  father  could  not  be  allowed  any  costs,  (c?) 

Where  an  engine  driver  on  a  railway  had  been  committed  by 
the  coroner  for  manslaughter,  and  the  grand  jury  ignored  the  bill, 
and  no  evidence  was  offered  on  the  coroner's  inquisition  with  the 
sanction  of  the  judge,  and  an  attorney,  acting  on  the  instructions 
of  the  relations  of  the  deceased,  had  carried  on  the  prosecution. 
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00  Rex  v.  Jeyes,  3  A.  &  E.  416.  It 
was  contended  that  the  words  must  be 
read  reddendo  singula  singulis ;  and  the 
statute  therefore  applied  where  the  pro- 
secutor appeared  on  recognizance  or  the 
witness  on  subpo3na.  Littledule,  J ,  said, 
4  There  is  much  doubt  in  my  mind  as  to 
the  expenses  of  the  prosecutor.  At  pre- 
sent 1  think  that  he  is  not  entitled  to 
them  ;  it  seems  likely  that  the  legislature 
meant  to  give  the  expenses  to  the  prose- 
cutor only  where  he  goes  before  a  magis- 
trate, who  binds  him  over.  A  magistrate 


on  hearing  the  complaint  frequently  dis- 
misses it :  if  the  prosecutor  then  goes  to 
the  grand  jury,  I  think  he  ought  not  to 
be  paid  by  the  treasurer.' 

(z)  Rex  v.  Sheering,  7  C.  &  P.  440, 
cor.  Park,  J.  A.  J.,  and  Coleridge,  J. 

(a)  Reg.  v.  Butterwick,  2  M.  &  Rob. 
196. 

(6)  Ante,  vol.  1,  p.  624. 

(c)  Reg.  v.  Gardner,  5  Cox,  C.  C.  140. 
Talfourd,  J.,  after  consulting  Patteson,  J. 

(t/)  Reg.  v.  Yates,  7  Cox,  C.  C.  361. 
Martin,  B.,  and  Bramwell,  B. 
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Bex  v.  the 
Treasurer  of 

Exeter. 


Everything  had  been  done  which  was  necessary,  and  the  secretary 
of  state  had  expressed  his  opinion  that  it  should  be  a  government 
prosecution.  But  the  superintendent  of  police  had  been  bound 
over  to  prosecute,  and  this  had  been  reported  to  the  deputy  clerk 
of  the  peace,  who  was  authorized  to  prosecute  at  the  expense  of 
the  county,  but  had  declined  to  do  so  because  the  costs  allowed  by 
the  treasury  were  insufficient.  It  was  held  that  as  no  authority 
was  given  by  the  superintendent  of  police  to  the  attorney  to  pro- 
secute, he  could  not  be  allowed  the  costs,  (e) 

An  indictment  charging  that  the  defendant  assaulted  J.  S.,  and 
unlawfully  and  indecently  (not  saying  publicly)  exposed  his  per- 
son to  J.  S.,  with  intent  to  incite  J.  S.  to  commit  an  unnatural 
offence  with  the  defendant,  is  not  an  offence  within  the  7  Geo.  4, 
c.  64,  s.  23,  and  therefore  the  court  cannot  allow  the  prosecutor 
his  expenses  under  that  clause,  (f) 

Neither  the  committing  magistrate  nor  the  judge  at  the  trial  has 
power  to  order  the  costs  of  apprehending  a  prisoner  on  a  charge  of 
felony  in  Scotland  (<?)  or  in  America ;  (A)  nor  has  the  court  any  au- 
thority to  order  payment  of  the  expenses  of  taking  a  prisoner  who 
is  in  custody  in  Millbank  penitentiary  to  an  assize  town  under  a 
habeas  corpus,  in  order  that  he  may  be  tried  for  a  felony,  (i) 

Where  an  indictment  for  riot  was  found  at  the  Quarter  Sessions, 
and  removed  by  the  prosecutor  into  the  Court  of  King's  Bench  by 
certiorari)  and  the  record  sent  down  for  trial  at  Nisi  Prius,  made 
a  remanet,  and  again  entered  at  the  following  assizes,  when  the  de- 
fendants were  convicted.  No  recognizance  had  been  returned 
to  the  Crown  Office,  and  the  prosecutor  was  not  bound  by  recogni- 
zance to  prosecute  in  the  Court  of  King's  Bench.  The  witnesses 
were  subpoenaed,  but  their  expenses  were  not  prayed  by  them,  but 
by  the  prosecutor,  as  having  been  defrayed  by  him ;  the  prosecutor 
also  had  caused  himself  to  be  subpoenaed.  The  consideration  of 
the  judges  was  desired  whether,  in  such  case  of  an  indictment 
for  a  misdemeanor,  removed  by  the  prosecutor  himself  from  the 
Quarter  Sessions  into  the  King's  Bench,  an  order  of  Nisi  Prius 
might  legally  be  made  for  any  and  what  costs,  or  whether  the 
application  must  not  be  elsewhere ;  and  the  judges  determined 
that  no  costs  were  allowable  under  the  statute,  (j) 

Where  six  indictments  for  felony  were  removed  by  the  prisoner, 
one  of  which  only  was  tried,  and  at  the  trial  the  judge  doubted 
whether  he  had  any  power  to  give  the  prosecutor  his  costs,  the 
Court  of  King's  Bench  refused  to  order  the  treasurer  of  the  county 


(e)  Reg.  v.  Cook,  1  F.  &  F.  389.  Brain- 
well,  B. 

(/)  Reg.  v. 8  A.  &  E. 

589. 

(<?)  Reg.  v.  Seaton,  6  Cox,  C.  C.  78, 
note,  Cresswell,  J. 

(A)  Reg.  v.  Barrett,  6  Cox,  C.  C.  78. 
Williams,  J.,  suggested  that  the  proper 
course  was  to  memorialize  the  secretary 
of  state,  and  then  probably  the  judge 
would  be  referred  to,  and  would  report 
whether  it  was  a  fit  case  for  the  allow- 
ance. 

(t)  Reg.  v.  Waters,  8  Cox,  C.  C.  350. 
Channell,  B.,  after  consulting  Keating,  J. 

0')  Rex  v.  Johnson,  R.  &  M.  C.  C.  R. 
173.  The  same  point  was  decided  by 


the  judges  in  Rex  v.  Gates,  mentioned  in 
R.  &  M.  C.  C.  R.  175.  In  Rex  v.  Ellis, 
convicted  at  Nisi  Prius,  at  Exeter,  in 
1826,  for  a  felony  committed  before  the 
7  Geo.  4,  c.  64,  was  in  operation,  and 
whilst  the  58  Geo.  3,  c.  70,  was  in  force, 
the  Court  of  King's  Bench  made  a  rule 
absolute,  ordering  the  city  and  county  of 
Exeter  to  pay  the  expenses.  The  7  Geo. 
4,  c.  64,  was  in  force  at  the  time  of  the 
trial.  R.  &  M.  C.  C.  R.  175.  See  Rex 
v.  The  Treasurer  of  the  County  of  the 
City  of  Exeter,  infra,  where  the  court 
seem  to  have  been  of  opinion  that  the 
costs  had  been  improperly  allowed  in 
this  instance,  and  to  have  overruled  this 
case. 
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of  the  city  of  Exeter  to  pay  the  prosecutor  the  expenses  of  the 
prosecution ;  as,  if  the  costs  of  the  prosecution  could  be  granted  at 
all,  they  ought  to  be  granted  by  the  judge  who  tried  the  prisoner,  (k) 

Where,  in  pursuance  of  a  recognizance,  the  prosecutor  at  the 
Quarter  Sessions  preferred  an  indictment  for  a  riot,  and  he  after- 
wards removed  it  into  the  Court  of  King's  Bench,  it  was  held  that 
the  prosecutor  was  not  entitled  to  his  costs  ;  and  Lord  Tenterden, 
C.  J.,  said,  that  the  matter  had  been  considered  by  the  twelve 
judges,  who  were  all  of  opinion  that  the  Act  did  not  apply  to  cases 
where  the  indictment  had  been  removed  into  the  Court  of  King's 
Bench  by  certiorari.  (I) 

But  where  an  indictment  was  found  at  the  Middlesex  Quarter 
Sessions,  and  removed  by  the  defendant  by  certiorari  into  the 
Queen's  Bench,  and  tried  at  the  sittings  after  term,  when  Lord 
Denman,  C.  J.,  made  an  order  for  the  payment  to  the  prosecutor 
or  his  attorney  of  the  expenses  of  the  prosecution  and  the  wit- 
nesses, and  that  order  was  afterwards  made  a  rule  of  court ;  upon 
showing  cause  against  a  rule  to  show  cause  why  that  rule  should 
not  be  discharged,  it  was  contended  that  the  words  of  the  statute 
applied  to  any  court,  and  that  the  reason  of  the  decision  in  Rex 
v.  Jeyes  (m)  was,  that  the  statute  was  passed  to  indemnify  persons 
unable  to  bear  the  expense,  and  that  inability  was  not  likely  to 
exist  where  the  party  voluntarily  removed  the  indictment  to  the 
superior  court,  and  that  the  view  taken  by  Littledale,  J.,  in  Hex 
v.  The  Treasurer  of  Exeter  (n)  was  incorrect.  In  support  of  the 
rule  it  was  contended  that  the  statute  ceased  to  apply  after  a  re- 
moval by  certiorari)  and  that  there  was  no  distinction  as  to  the 
party  removing  the  indictment ;  the  court,  however,  did  not  express 
any  opinion  upon  this  point.  (0) 

Under  the  7  Geo.  4,  c.  64,  s.  22,  the  court,  upon  a  trial  for 
murder  or  manslaughter,  has  no  power  to  allow  the  costs  of  the 
attendance  of  witnesses  at  the  inquest  held  upon  the  body  of  the 
deceased,  (p)  or  of  a  surgeon  for  examining  the  body  by  order  of 
the  coroner,  (q) 


589 


Rex  v. 

Richards. 


Quaere  whe- 
ther costs  can 
be  granted 
after  a  re- 
moval by  cer- 
tiorari by  the 
defendant. 


[953] 

No  costs  of 
attending  a 
coroner's 
inquest. 


(A)  Rex  v.  The  Treasurer  of  Exeter,  5 
M.  &  Ry.  167.  Littledale,  J.,  added, 
'  even  the  judge  has  no  power  where  the 
case  has  been  removed  by  certiorari. 
There  is  no  difference  in  substance  be- 
tween an  indictment  removed  by  the  pri- 
soner and  an  indictment  removed  by  the 
prosecutor.'  '  The  Act  only  applies  to 
indictments  tried  before  the  courts  in 
which  they  were  found.' 

(/)  Rex  v.  Richards,  8  B.<  &  C.  420. 
It  is  not  stated  that  the  prosecutor  or  the 
witnesses  attended  the  trial  under  sub- 
poena or  recognizance. 

(m)  Supra. 

(M)  Supra. 

(o)  Reg.  v. 8  A.  &  E. 

589.  See  this  case,  ante,  p.  588. 

(o)  Rex  v.  Rees,  5  C.  &  P.  302. 

(?)  Rex  v.  Taylor,  5  C.  &  P.  301. 
The  6  &  7  Will.  4,  c.  89,  however,  after 
by  sec.  1  providing  that  the  coroner  may 
summon  medical  witnesses,  and  by  sec. 
2,  that  a  majority  of  the  jury  may  require 
the  coroner  to  summon  additional  me- 
dical witnesses,  if  the  first  are  not  satis- 


factory, enacted  by  sec.  3  that  legally 
qualified  practitioners  attending  in  obe- 
dience to  such  summons  should  receive 
such  remuneration  and  fees  as  were 
specified  in  the  schedule  to  that  Act, 
which  were  in  Great  Britain,  to  be 
paid  out  of  the  funds  collected  for  the 
relief  of  the  poor ;  but  by  sec.  4,  no 
fee  is  to  be  paid  if  the  examination 
takes  place  without  the  order  of  the 
coroner ;  or  by  sec.  5,  where  the  death 
was  in  any  hospital,  infirmary,  &c.  By 
the  1  Viet.  c.  68,  s.  1,  the  justices  of  the 
peace  at  Quarter  Sessions,  and  the  town 
council  of  any  borough  having  a  coroner, 
are  to  make  a  schedule  of  the  fees  to  be 
paid  by  the  coroner  holding  an  inquest 
(other  than  the  fees  payable  to  medical 
witnesses  under  the  6  &  7  Will.  4,  c.  89). 
Sec.  2  repeals  so  much  of  the  6  &  7  Will. 
4,  c.  89,  as  relates  to  the  payment  of  the 
fees  to  medical  witnesses  out  of  the  funds 
raised  for  the  relief  of  the  poor,  and  pro- 
vides that  the  coroner  shall  pay  them  ; 
and  by  sec.  3,  the  coroners  of  counties 
are  to  lay  iheir  accounts  before  the  Quar- 
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the  prosecu- 
tion.' 


Costs  of  cases 
reserved. 


Where  the  grand  jury  ignored  a  bill  of  indictment  for  concealing 
the  birth  of  a  child,  and  the  coroner's  clerk,  who  was  also  under- 
clerk  to  the  magistrates,  was  bound  over  to  prosecute,  Maule,  J., 
refused  to  allow  the  costs,  (r) 

Where  a  witness  was  brought  to  bed  during  her  attendance 
under  a  recognizance  at  the  assizes,  Parke,  J.,  allowed  her  the 
difference  between  the  expenses  which  would  have  been  incurred 
had  she  been  at  home  and  those  actually  incurred  at  the  assize 
town  ;  (s)  and  so  where  a  witness  who  had  come  to  the  assizes  at 
York,  under  a  recognizance  to  give  evidence  in  a  case  of  forgery, 
became  insane,  and  it  was  thought  necessary  to  convey  him  to  the 
lunatic  asylum  at  Wakefield;  Patteson,  J.,  upon  the  authority  of 
the  preceding  case,  ordered  a  similar  allowance  as  to  the  expenses 
of  medical  attendance  during  the  time  the  witness  remained  at 
York  after  he  was  attacked,  and  also  for  the  expenses  of  convey- 
ing him  to  the  asylum  at  Wakefield.  (t) 

Where  in  a  case  of  bigamy  the  prisoner's  first  wife  had  been 
brought  from  a  distance  in  order  to  be  identified,  if  necessary,  by 
a  witness  who  was  willing  to  take  her  back,  but  could  not  well 
afford  to  do  so,  and  she  was  in  very  poor  circumstances,  but  it  did 
not  become  necessary  to  identify  her ;  Rolfe,  B.,  allowed  the  wit- 
ness all  the  reasonable  expense  of  bringing  the  wife  and  returning 
her  home,  in  the  same  manner  as  a  party  who  had  brought  a  regis- 
ter or  book  would  be  allowed  all  the  reasonable  cost  of  producing 
it  in  court  and  restoring  it  to  its  former  place  of  custody,  (u) 

Where  in  a  case  of  murder  it  appeared  that  the  offence  was 
committed  in  a  small  township,  the  inhabitants  of  which  were  a 
small  community,  and  extremely  poor,  and  had  shown  great  zeal 
and  activity  in  getting  up  the  case,  and  had  been  put  to  consider- 
able expense  in  so  doing,  which  they  were  but  ill  able  to  afford ; 
the  court  was  applied  to  that  certain  expenses  might  be  allowed 
over  and  above  those  usually  allowed  by  the  officer  of  the  court, 
and  it  was  submitted  that  the  words  '  in  otherwise  carrying  on  the 
prosecution '  were  sufficiently  large  to  include  the  expenses  applied 
for;  Lord  Denman,  C.  J.,  after  time  taken  to  consider,  granted 
the  application,  and  the  clerk  of  assize  made  out  the  order  for 
all  the  expenses  incurred,  except  the  attendance  of  the  witnesses 
before  the  coroner,  (v) 

Upon  the  trial  of  a  felony  a  case  was  reserved  for  the  opinion  of 
the  judges  at  the  York  Winter  Assizes,  and  at  the  following  Win- 
ter Gaol  Delivery  at  York  Williams,  J.,  who  had  reserved  the  case, 


ter  Sessions,  and  the  coroners  of  boroughs 
to  lay  them  before  the  town  council,  and 
the  coroner  is  to  be  repaid  in  the  former 
case  out  of  the  county  rates,  and  in  the 
latter  out  of  the  borough  fund.  It  may  be 
proper  to  observe  that  it  is  the  bounden 
dutv  of  a  coroner,  wherever  the  death  has 
arisen  under  such  circumstances  as  lead 
to  the  conclusion  that  the  party  has  died 
from  the  criminal  acts  of  another,  to  cause 
a  post  mortem  examination  of  the  body  to 
be  made  by  some  medical  practitioner. 
In  Keg.  v.  Webb,  Hereford  Spr.  Ass. 
1843,  on  an  indictment  for  murder  by 
violence  inflicted  upon  the  head,  no  post 
mortem  examination  had  taken  place,  and 


Wightman,  J.,  commented  in  strong 
terms  on  the  great  impropriety  of  ne- 
glecting such  a  course,  and  observed 
that  it  was  clearly  the  duty  of  a  coroner 
to  order  such  an  examination  to  take 
place. 

(r)  Eeg.  v.  Hodgson,  1  Cox,  C.  C. 
43.  No  ground  is  stated  for  the  re- 
fusal. 

(s)  Anonymous,  cited,  1  Lew.  133. 

(0  In  re  Mallison,  1  Lew.  132. 

(M)  Eeg.  v.  Thomas,  1  Cox,  C.  C. 
44. 

(y)  Lewen's  case,  2  Lew.  161.  The 
depositions  taken  before  the  coroner  were 
allowed  for. 
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after  reading  the  7  Geo.  4,  c.  64,  s.  22,  allowed  the  costs  of  the 
argument  before  the  judges  as  expenses  in  otherwise  carrying  on 
the  prosecution.  (10)  So  where  a  prisoner  had  been  convicted  of 
obtaining  money  by  false  pretences,  and  a  point  reserved,  which  was 
decided  against  the  prisoner,  and  the  costs  of  the  prosecution  had 
been  ordered  on  the  conviction  of  the  prisoner;  Williams,  J.,  after 
passing  sentence  on  the  prisoner  at  the  assizes  after  the  conviction 
was  affirmed,  allowed  the  costs  of  the  case  reserved,  (x)  But  it  has 
since  been  held  that  the  court  which  reserves  the  case  may  at  the 
time  allow  the  costs  to  be  incurred  in  the  court  above  as  well  as 
the  other  costs  of  the  prosecution.  And,  although  the  court  above 
has  no  power  to  make  an  order  for  the  costs,  it  would  be  conveni- 
ent for  the  officer  of  that  court  to  examine  into  the  costs  incurred 
in  that  court ;  and,  although  his  certificate  could  not  in  law  bind 
the  taxing  officer  below,  those  officers  would  no  doubt  consider  it 
as  binding  upon  them,  (y) 

In  one  case  it  was  said  that  when  a  trial  for  felony  is  postponed,  ~  E954J 

-  .  ,j  ,  ,  .          J  /.„     .  '   Cases  where 

the  practice  is  not  to  allow  the  prosecutor  his  expenses  till  the  the  trial  has 

assize  at  which  the  trial  comes  on,  and  the  expenses  were  in  that  been  post- 
case  refused  at  the  assizes  at  which  the  trial  was  postponed,  (z)  P°ned- 
So  where  a  defendant  did  not  appear  in  pursuance  of  his  recogni- 
zances, and  the  prosecutor's  recognizances  were  enlarged  until  the 
defendant  could  be  apprehended ;  Patteson,  J.,  declined  to  make 
any  order  for  costs  until  the  case  was  finally  disposed  of.  («)  But 
where  the  coroner  had  bound  over  the  prosecutor  and  witnesses  to 
appear  at  the  assizes  to  give  evidence  in  a  case  of  manslaughter, 
but  the  prisoner,  who  had  neither  been  apprehended  nor  was 
under  recognizance,  did  not  appear  at  the  assizes ;  Alderson,  B., 
after  ordering  him  to  be  called,  and  directing  the  trial  to  be  put 
off  till  the  next  assizes,  allowed  the  expenses  of  the  prosecutor 
and  witnesses,  (b)  So  in  a  case  of  murder,  which  was  postponed 
until  the  following  assizes,  on  the  application  of  the  prisoner,  and 
in  which  the  costs  of  the  prosecution  were  very  heavy ;  Alderson, 
B.,  made  an  order  for  their  payment,  (c)  So  where  a  prisoner 
charged  with  murder  had  been  removed  to  a  lunatic  asylum  under 
the  3  &  4  Viet.  c.  54,  and  a  bill  was  found  against  him  for  the 
murder ;  Pollock,  C.  B.,  directed  the  trial  to  be  postponed  to  the 
next  assizes,  and  the  recognizances  of  the  witnesses  to  be  respited 
until  then,  and  thought  that  the  costs  of  the  witnesses  should  not 
be  allowed  until  it  should  be  seen  whether  the  prisoner  could  then 

(to)  Reg.  v.  Cluderoy,  3  C.  &  K  205.  Park,  J.  A.  J. 

A.D.1849.    See  1  Den.  C.  C.  514,  for  the  (a)  Reg.  v.  Young,  2  Cox,  C.  C.  280. 

case  before  the  judges.  The  bill  in  this  case  was  found  at  the  Sum- 

(a:)  Reg.  v.  Woolley,  4  Cox,  C.  C.  452.  mer  Assizes,  1846,  and  the  defendant's 
Lord  Campbell,  C.  J.,  probably  was  con-  bail  obtained  an  enlargement  of  his  re- 
sulted on  this  point.  cognizances  on  the  ground  of  his  ill 

(y)  Reg.  v.  Lewis,  D.  &  B.  326;  and  health.     At  the  Spring  Assizes,  1847,  his 

though  the  court  spoke  of  drawing  up  a  recognizances  were  estreated,  and  the  ap- 

rule,  it  has  not  been  done,  and  no  doubt  plication  for  costs  was  at  the  Summer 

the  practice  will  be  in  future  according  Assizes,  1847,  when  every  endeavour  had 

to  this  opinion  of  the  court.     In  Reg.  been  made  in  vain  to  procure  his  appre- 

v.  Dolan,  Dears.  C.  C.  436,|  and  Reg.  v.  hension. 

Hornsea,  Dears.   C.  C.  291,  the  court  (6)   Flannery's  case,  1  Lew.  133,  and 

above  held  that  they  had  no  jurisdiction  in  a  similar   case  Gurney,  B.,  allowed 

over  the  costs.                                      •  the  costs,  ibid.  note. 

(z)  Rex  v.  Hunter,  3  C.  &  P.  591,  ^  (c)  Bolantfs  case,  Rose.  Cr.  Ev.  220. 
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be  brought  up.  (d)  But  at  the  next  assizes,  on  an  affidavit  that 
the  prisoner  was  in  a  hopeless  condition  of  insanity  and  never 
likely  to  be  better ;  Patteson,  J.,  allowed  the  costs,  and  bound  the 
witnesses  to  appear  when  called  upon,  (e) 

Hayward  and  others  were  convicted  upon  an  indictment  for 
forging  a  will  at  the  Shrewsbury  assizes.  The  offence  was  laid" 
as  having  been  committed  at  the  parish  of  W.  in  the  county  of 
Salop.  An  order  was  made  ( by  the  court '  and  signed  by  the 
clerk  of  assize,  requiring  the  treasurer  of  the  stock  of  the  borough 
of  Oswestry,  in  the  county  of  Salop,  to  pay  the  prosecutor  and  his 
witnesses  the  costs.  The  borough  of  Oswestry  does  not  con- 
tribute to  the  county  rate,  but  raises  a  rate  of  the  same  nature 
within  itself,  which  is  applicable  to  the  costs  of  prosecutions  for 
offences  committed  within  the  borough.  The  body  of  the  will 
appeared  to  have  been  written,  and  the  supposed  mark  of  the 
testatrix  and  signature  of  the  first  witness  affixed,  in  the  borough 

C?  '  C5 

of  Oswestry.  The  second  signature  was  added  at  Wrexham  in 
Denbighshire.  Hayward  was  apprehended  at  L.  in  Shropshire, 
where  he  had  had  the  will,  but,  before  his  apprehension,  he  had 
brought  the  will  to  Oswestry,  and  sent  it  to  St.  Asaph  for  pro- 
bate. The  prosecutor  and  witnesses  were  bound  over  by  magis- 
trates of  Shropshire  to  give  evidence  of  an  offence  stated  by  the 
recognizances  and  commitment  to  have  been  there  committed. 
The  treasurer  having  refused  to  obey  the  order,  the  Court  of 
Queen's  Bench  held  that  the  order  was  conclusive,  and  granted  a 
mandamus  to  enforce  it;  and,  assuming  that  the  validity  of  the 
order  could  be  inquired  into,  Lord  Denman,  C.  J.,  and  Patte- 
son,  J.,  held  that  it  was  rightly  made.  The  offence  appeared  to 
have  been  committed  partly  in  Shropshire  and  partly  in  Denbigh- 
shire ;  and,  therefore,  the  case  was  rightly  tried  in  Shropshire 
under  the  7  Geo.  4,  c.  64,  s.  12.  And  no  act  appeared  to  have 
been  done  in  any  part  of  Shropshire  but  Oswestry;  then  as 
between  the  county  and  Oswestry,  for  the  purpose  of  this  order, 
the  offence  was  one  committed  in  Oswestry.  (/") 

The  7  Geo.  4,  c.  64,  s.  28,  '  for  the  better  remuneration  of 
persons  who  have  been  active  in  the  apprehension  of  certain 
offenders,'  enacts,  that  f  where  any  person  shall  appear  to  any 
court  of  oyer  and  terminer,  gaol  delivery,  superior  criminal  court 
of  a  county  palatine,  or  court  of  great  sessions,  to  have  been 
active  in  or  towards  the  apprehension  of  any  person  charged  with 
murder,  or  with  feloniously  and  maliciously  shooting  at,  or  at- 
tempting to  discharge  any  kind  of  loaded  firearms  at  any  other 
person,  or  with  stabbing,  cutting,  or  poisoning,  or  with  adminis- 
tering anything  to  procure  the  miscarriage  of  any  woman,  or  with 
rape,  or  with  burglary  or  felonious  housebreaking,  or  with  robbery 
on  the  person,  or  with  arson,  or  with  horse-stealing,  bullock- 
stealing,  or  sheep-stealing,  or  with  being  accessory  before  the  fact 
to  any  of  the  offences  aforesaid,  or  with  receiving  any  stolen 
property,  knowing  the  same  to  have  been  stolen;  every  such 


(cZ)  Reg.  v.  Dwerryhouse,  2  Cox,  C.  C. 
291. 

(e)  Ibid.  p.  446. 

Reg.  v.  Oswestry,  12  Q.  B.  239. 


At  all  events  there  seems  to  have  been 
an  uttering  in  Oswestry.  See  the  case  as 
Reg.  v.  Hayward,  2  C.  &  K.  234,  and  as 
Reg.  v.  Jones,  1  Den.  C.  C.  166. 
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court  is  hereby  authorized  and  empowered  in  any  of  the  cases 
aforesaid  to  order  the  sheriff  of  the  county  in  which  the  oifence 
shall  have  been  committed  to  pay  to  the  person  or  persons  who 
shall  appear  to  the  court  to  have  been  active  in  or  towards  the 
apprehension  of  any  person  charged  with  any  of  the  said  offences, 
such  sum  or  sums  of  money  as  to  the  court  shall  seem  reasonable 
and  sufficient  to  compensate  such  person  or  persons  for  his,  her,  or 
their  expenses,  exertions,  and  loss  of  time  in  or  towards  such 
apprehension  ;  and  where  any  person  shall  appear  to  any  court  of 
sessions  of  the  peace  to  have  been  active  in  or  towards  the  appre- 
hension of  any  party  charged  with  receiving  stolen  property, 
knowing  the  same  to  have  been  stolen,  such  court  shall  have 
power  to  order  compensation  to  such  person  in  the  same  manner 
as  the  other  courts  hereinbefore  mentioned  :  provided  always,  that 
nothing  herein  contained  shall  prevent  any  of  the  said  courts  from 
also  allowing  to  any  such  persons,  if  prosecutors  or  witnesses, 
such  costs,  expenses,  and  compensation  as  courts  are  by  this 
Act  empowered  to  allow  to  prosecutors  and  witnesses  respec- 
tively.'^) 

Sec.  30.  f  If  any  man  shall  happen  to  be  killed  in  endeavouring  If  any  man  is 
to  apprehend  any  person  who  shall  be  charged  with  any  of  the  killed.in  at- 
offences  hereinbefore  last  mentioned,  it  shall  be  lawful  for  the  taktfceifain 
court  before  whom  such  person  shall  be  tried  to  order  the  sheriff  offenders,  the 
of  the  county  to  pay  to  the  widow  of  the  man  so  killed,  in  case  he  court 
shall  have  been  married,  or  to  his  child  or  children,  in  case  his 
wife  shall  be  dead,  or  to  his  father  or  mother,  in  case  he  shall  family. 
have  left  neither  wife  nor  child,  such  sum  of  money  as  to  the       [955] 
court  in  its  discretion  shall  seem  meet;  and  the  order  for  payment 
of  such  money  shall  be  made  out  and  delivered  by  the  proper 
officer  of  the  court  unto  the  party  entitled  to  receive  the  same,  or 
unto  some  one  on  his  or  her  behalf,  to  be  named  in  such  order  by 
the  direction  of  the  court  ;   and  every  such  order  shall  be  paid  by 
and  repaid  to  the  sheriff  in  the  manner  hereinbefore  mentioned.' 

By  the  14  &  15  Viet.  c.  55,  s.  7,  f  nothing  in  this  Act  or  in  any  Act  not  to 
regulations  under  this  Act  shall  interfere  with  or  affect  the  power  interfere 
of  any  court  to  order  payment  to  any  person  who  may  appear  to  I^ecT 
such  court  to  have  shown  extraordinary  courage,  diligence,  or  traordinar 
exertion  in  or  towards  any  such  apprehension  as  hereinbefore  c<>urage»  di- 
mentioned  of  such  sum  as  such  court  shall  think  reasonable  and  fxerdons  *" 
adjudge  to  be  paid  in  respect  of  such    extraordinary  courage, 
diligence,  or  exertion.' 

Sec.  8.  (  When  any  person  appears  to  any  court  of  sessions  of  Powers  given 
the  peace  to  have  been  active  in  or  towards  the  apprehension  of  tojudges  by 
any  party  charged  with  any  of  the  offences  in  the  said  enactment  t'0  orderly-  ' 
mentioned  which  such  sessions  may  have  power  to  try,  such  court  ments  in  re- 
of  sessions  shall  have  power  to  order  compensation  to  be  paid  to  sPect  of  th.c 
such  person  in  the  same  manner  as  the  other  courts  in  the  said  of  certain^of" 
enactment  mentioned  :  provided,  that  such  compensation  to  any  fenders  ex- 
one  person  shall  not  exceed  the  sum  of  five  pounds,  and  that  tended  to 
every  order  for  payment  to  any  person  of  such  compensation  be  sessions  of  the 
made  out  and  delivered  by  the  proper  officer  of  the  court  unto  peace. 
such  person  without  fee  or  payment  for  the  same.' 

(</)  Sec.  29  provides  that  such  orders      tain  immediate  re-payment  on  application. 
shall  be  paid  by  the  sheriff,  who  may  ob-      to  the  treasury. 
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Bullock- 
stealing. 


Burglary. 


Attempt  to 
murder. 


Stealing  from 
the  person. 

'  Exertions.' 


Where  no 
expense  or 
loss  of  time. 


Affidavit  may 
be  necessary. 
[956] 


The  7  Geo.  4,  c.  64,  s.  28,  does  not  authorize  the  court  to  award 
compensation  to  persons  who  have  been  active  in  and  towards  the 
apprehension  of  a  person  guilty  of  sacrilege.  (Ji)  And  upon  the 
authority  of  this  case,  Bolland,  B.,  refused  to  allow  compensation 
in  a  similar  case ;  though,  in  the  absence  of  such  authority,  both 
he  and  Parke,  J.,  would  have  been  disposed  to  put  a  different 
construction  upon  the  statute,  (i)  But  it  has  been  held  that  a 
person  who  has  been  active  in  the  apprehension  of  a  prisoner  charged 
with  stealing  a  cow  is  entitled  to  a  reward  under  this  section,  as  the 
words  bullock-stealing,  horse-stealing,  and  sheep-stealing  are  in- 
tended to  describe  the  kind  or  class  of  offences  in  connection  with 
which  rewards  were  to  be  allowed,  (j)  Where  the  prosecutrix's 
brother-in-law,  who  lived  in  her  house,  was  attacked  and  wounded 
in  bed  by  some  burglars,  but  he  made  a  gallant  resistance  and  got 
outside  the  door  of  his  room  and  shut  it,  keeping  the  burglars  in- 
side, and  shouting  aloud  for  assistance,  and  some  neighbours  came 
and  secured  the  prisoners,  who  were  still  in  the  room;  Talfourd,  J., 
held  that  giving  a  liberal  construction  to  the  7  Geo.  4,  c.  64,  s.  28, 
the  case  was  within  it,  and  ordered  a  reward  accordingly,  (k}  And 
where  a  prisoner  was  indicted  for  an  attempt  to  murder  her  child 
by  suffocating  it,  and  an  application  was  made  to  allow  the  extra 
expenses  incurred  by  the  constable  in  apprehending  the  prisoner, 
and  for  his  loss  of  time,  and  the  attention  of  the  court  was  directed 
to  the  case  not  being  one  within  the  words  of  sec.  28  ;  Patteson,  J., 
was  of  opinion  that  it  was  within  the  spirit  and  intention  of  the  Act, 
though  not  within  the  words,  and  therefore  allowed  the  expenses.  (I) 
But  stealing  from  the  person  is  not  included  within  the  words 
'  robbery  from  the  person.'  (m)  And  where  on  a  trial  for  robbery 
it  appeared  that  the  prosecutor  had  displayed  great  courage  in  ap- 
prehending the  prisoner;  Parke,  B.,  ordered  him  to  be  paid  a 
reward,  under  the  word  '  exertions.'  (n) 

The  rewards  which  may  be  given  under  this  section  are  not 
confined  to  cases  where  the  party  has  been  put  to  expense  or  loss  of 
time,  but  have  been  ordered  to  be  paid  to  persons  who  have  dis- 
played great  courage  in  the  apprehension  of  offenders,  although  they 
have  neither  been  put  to  expense  nor  loss  of  time.  Thus  they  have 
been  granted  where  the  person  has  apprehended  the  prisoner  in  the 
actual  commission  of  a  burglary  ;  (0)  and  also  where  the  party  came 
downstairs  when  a  burglary  was  committed,  but  did  not  apprehend 
the  prisoners,  who  were  three  in  number,  but  was  able  to  give  such 
a  description  of  them  as  caused  their  apprehension,  (p) 

Where  it  does  not  appear  upon  the  evidence  given  on  the  trial 
that  the  party  has  been  active  in  the  apprehension,  an  affidavit  is 
necessary  to  be  laid  before  the  judge,  in  order  to  induce  him  to 


(/*)  Eobinson's  case,  1  Lew.  129,  Hul- 
lock,  B.,  who  said  that  *  The  word  "  sacri- 
lege," if  used  alone  in  a  statute,  would 
not  be  construed  to  come  within  the 
words  "  burglary"  or  "  housebreaking; " 
and  that  wherever,  in  a  penal  statute, 
churches  are  intended  to  be  included, 
the  word  "  sacrilege  "  is  introduced.' 

(z)  Anonymous,  1  Lew.  130. 

(j)  Rex  v.  Gilbrass,  7  C.  &  P.  444, 
Law,  Recorder. 


(k)  Reg.  v.  Dunning,  5  Cox,  C.  C.  142. 

(1)  Durkin's  case,  2  Lew.  1 63. 

(m)  Reg.  v.  Thompson,  1  Cox,  C.  C.  43. 
Maule,  J.,  Rose.  C.  E.  225. 

(n)  Womersly's  case,  2  Lew.  162. 

(o)  Rex  v.  Barnes,  7  C.  &  P.  166,  Cole- 
ridge, J. 

(/>)  Rex  v.  Blake,  7  C.  &  P.  166,  Wil- 
liams, J.  And  rewards  were  ordered  in 
a  similar  way  at  the  Bristol  Special  Com- 
mission. See  7  C.  &  P.  167. 


CHAP.  v.  §  v.]  Attendance  of  Witnesses,  how  remunerated. 

grant  a  reward,  (q)  Thus  where  in  a  case  of  horse-stealing  a 
constable  had  used  great  exertions  in  apprehending  the  prisoner, 
and  establishing  the  case  against  him,  and  had  gone  various  journeys 
and  been  at  considerable  expense;  Lord  Campbell,  C.  J.,held  that 
the  application  must  be  founded  on  an  affidavit  of  the  party,  stating 
the  amount  of  money  actually  expended,  &c.  (r) 

The  entire  order  of  a  court  to  pay  the  costs  of  a  prosecution  made 
under  the  7  Geo.  4,  c.  64,  s.  26,  must  be  served  on  the  county 
treasurer,  and  if  the  part  served  only  contain  a  portion  of  the  order, 
the  treasurer  is  not  bound  to  obey  it.  (s) 

By  the  6  &  7  Viet.  c.  96,  s.  8, ( in  the  case  of  any  indictment  or 
information  by  a  private  prosecutor  for  the  publication  of  any  de- 
famatory libel,  if  judgment  shall  be  given  for  the  defendant,  he  shall 
be  entitled  to  recover  from  the  prosecutor  the  costs  sustained  by 
the  said  defendant  by  reason  of  such  indictment  or  information ; 
and  that  upon  a  special  plea  of  justification  to  such  indictment  or 
information,  if  the  issue  be  found  for  the  prosecutor,  he  shall  be  en- 
titled to  recover  from  the  defendant  the  costs  sustained  by  the 
prosecutor  by  reason  of  such  plea,  such  costs  so  to  be  recovered  by 
the  defendant  or  prosecutor  respectively  to  be  taxed  by  the  proper 
officer  of  the  court  before  which  the  said  indictment  or  information 
is  tried.' 

The  Court  of  Queen's  Bench  has  no  authority  in  a  case  where  an 
indictment  for  libel  has  been  tried  on  the  Crown  side  under  a  com- 
mission of  oyer  and  terminer,  to  direct  the  clerk  of  assize  to  re- 
view his  taxation  of  the  costs  under  the  preceding  section ;  but  it 
seems  that  one  of  the  judges  named  in  such  a  commission  might 
direct  a  review  of  the  taxation  at  any  time  before  that  commission 
was  superseded  by  a  new  one.  (f) 

A  person  subpoenaed  as  a  witness,  or  bound  over  by  recogni- 
zance, either  to  prosecute  or  give  evidence,  or  attending  voluntarily 
for  the  bond  fide  purpose  of  giving  evidence,  is  privileged  from 
arrest  during  the  necessary  time  occupied  in  going  to  the  place 
where  his  attendance  is  required,  in  staying  there  for  the  purpose 
of  such  attendance,  and  in  returning  from  that  place,  (u)  And  in 
allowing  witnesses  time  sufficient  for  these  purposes,  the  courts  are 
always  disposed  to  be  liberal,  (v)  If  a  witness  under  these  circum- 
stances be  arrested,  the  court  out  of  which  the  subpoena  issued,  or 
the  judge  of  the  court  in  which  the  cause  has  been  or  is  to  be  tried, 
will,  upon-  application,  order  him  to  be  discharged,  (w) 

When  any  offence  has  arisen  in  India,  which  is  tried  in  this 
country,  the  evidence  of  witnesses  resident  in  India  may  be  ob- 
tained in  the  manner  prescribed  by  the  13  Geo.  3,  c.  63,  ss.  40, 
44.  (x)  And  in  case  of  a  prosecution  for  any  oifence  committed 
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(q)  Rex  v.  Jones,  7  C.  &  P.  167,  Park, 
J.  A.  J. 

(r)  Reg.  v.  Haines,  5  Cox,  C.  C.   114. 

(s)  Reg.  v.  Jones,  2  M.  C.  C.  R.  171. 

(0  Reg.  v.  Newhouse,  1  Bail  Court 
C.  129.  Erie,  J, 

(w)  Meekins  v.  Smith,  1  H.  Bl.  636. 
Lightfoot  v.  Cameron,  2  Bl.  1113.  Chil- 
derston  v.  Barrett,  1 1  East,  439.  Arding 
v,  Flower,  8  T.  R.  536.  But  this  pri- 


Q 


vilege  does  not  extend  to  arrests  by  his 
bail,  for  the  purpose  of  being  surren- 
dered ;  for  he  is  supposed  to  be  in  their 
custody  even  while  attending  as  a  wit- 
ness. Ex  parte  Lyne,  3  Stark.  N.  P.  C. 
132 

(u)  1  Phill.  Ev,  4. 

(M?)  Archb.  Cr.  PI.  248. 

(x)  See  ante,  p.  498,  as  to  depositions 
or  interrogatories  by  consent. 
Q  2 


The  entire 
order  for  costs 
must  be  served 
on  the  trea- 
surer. 

On  prosecu- 
tion for  pri- 
vate libel,  de- 
fendant en- 
titled to  costs 
on  acquittal. 


The  Queen's 
Bench  cannot 
review  the 
taxation  of 
costs  under  a 
commission  of 
oyer  and 
terminer. 

Protection  of 
witness  from 
arrest. 


Evidence  of 
witnesses  resi- 
dent abroad. 
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abroad  by  any  person  employed  in  the  public  service,  the  evidence 
of  witnesses  resident  abroad  may  be  obtained  in  the  mode  pointed 
out  by  the  42  Geo.  3,  c.  85. 


Evidence 
against  pri- 
soner. 


[957] 

Indicted  se- 
parately. 


Promise  of 
pardon  or 
reward. 


Approvement. 


SEC.  VI. 
Of  Accomplices. 

ALTHOUGH  it  had  been  shown  by  a  witness's  own  admission  that  he 
had  been  guilty  of  an  infamous  crime,  he  was  not  deemed  incompe- 
tent without  other  proper  proof  that  he  had  been  convicted  of  it :  («) 
from  which  it  necessarily  followed  that  the  testimony  of  an  avowed 
accomplice  with  the  prisoner  at  the  bar  was  not  to  be  excluded  from 
being  given  against  him ;  and  accordingly  it  had  been  long  a  settled 
rule  that  an  accomplice  might  give  evidence  against  his  associates, 
provided  he  had  not  been  already  convicted :  (b)  so  he  might  in- 
deed, even  after  a  conviction,  if  judgment  had  not  passed,  for  it 
was  not  the  conviction,  but  the  judgment,  that  created  the  dis- 
ability, (c)  But  we  shall  see  hereafter  that  such  disability  no  longer 
exists,  (d)  And  not  only  if  two  or  more  persons  were  accomplices 
might  one,  who  was  not  indicted,  be  a  witness  against  the  others, 
but  he  might  also  be  so,  it  seems,  when  he  was  indicted  jointly  with 
his  partners  in  guilt  (<?)  (although  it  was  not  usual  or  proper  to  in- 
clude him  in  the  indictment,  (/*))  provided  he  had  not  been  put  on 
his  trial  at  the  same  time  with  the  others.  (//)  It  was  formerly 
thought  that  an  accomplice  separately  indicted  for  the  same  offence 
could  not  be  a  witness  against  his  associate,  unless  he  had  first 
pleaded  guilty  to  his  indictment ;  (/*)  but  the  rule  is  now  other- 
wise, (z)  It  was  also  perfectly  settled,  though  contrary  to  one 
great  authority,  (j)  that  no  promise  of  pardon  or  reward,  whether 
absolute  or  conditional,  will  render  an  accomplice  incompetent,  (A) 
although  the  circumstances  under  which  his  evidence  is  given  ought 
to  have  great  weight  with  a  jury  in  considering  the  credit  to  which 
such  evidence  is  entitled.  The  practice  of  admitting  the  testimony 
of  accomplices  and  the  promise  of  pardon,  express  or  implied,  under 
which  they  usually  give  their  evidence,  were  introduced  instead  of 
the  ancient  system  of  approvement,  which  Lord  Hale,  in  his  pleas 
of  the  Crown,  speaks  of  as  having  been  already  long  disused.  (/) 


(«)  Rex  v.  Castcll  Careinion,  8  East, 
R.  77. 

(i)  2  Hawk.  P.  C.  c.  46,  ss.  94,  95. 
Tong's  case,  Kel.  17,  18.  1  Hale,  P.  C. 
303,  304. 

(c)  1   Phill.  Ev.   28.     And  the  infor- 
mation of  a  dead  accomplice,  taken  by  a 
justice  of  the  peace,  may  be  read  in  evi- 
dence against  the  prisoner.  Rex  v.  West- 
beer,  1  Leach,  12.  Rex  v.  Russell,  R.  &  M. 
C.  C.  R.  35 G. 

(d)  Post,  p.  622. 

(e)  1  Hale,  P.  C.  305.     If  A.,  B.,  and 
C.  be   indicted  of  perjury  on   three   se- 
veral indictments  concerning  the   same 
matter,  A.  pleads  not  guilty,  B.  and  C. 
may  be  examined  as  witnesses  for  A., 


for  yet  they  stand  unconvicted,  although 
they  are  indicted.  Bilmore's  case,  1  Hale, 
305.  Rex  r.  Clark,  ibid.  note. 

(/)  Ibid. 

(y)  2  Stark.  Ev.  12.  The  learned 
author  adds  a  qiuere.  And  see  Reg.  v. 
Lyons,  9  C.  &  P.  555. 

(//)  Sir  Percy  Cresby's  case,  1  Hale, 
P.  C.  303. 

(0  1  Phill.  Ev.  28. 

(j  )  Lord  Hale,  2  P.  C.  280. 

(£)  Tong's  case,  Kel.  17.  Layer's  case, 
6  St.  Tr.  259.  2  Hawk.  P.  C.  c.  46, 
s.  135.  1  Hale,  P.  C.  304.  1  Phill. 
Ev.  27. 

(/)  2  Hale,  226. 


CHAP.  V.  §  VI.] 
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Approvement  was  when  a  prisoner,  arraigned  for  treason  or  felony, 
confessed  the  fact  before  plea  pleaded,  and  appealed  or  accused 
others  his  accomplices  of  the  same  crime,  in  order  to  obtain  his 
pardon,  (m)  Pie  was  also  bound  to  discover  on  oath,  not  only  the 
particular  crime  charged  upon  him,  but  all  treasons  and  felonies  of 
which  he  could  give  any  information,  (n)  It  was  purely  in  the  dis- 
cretion of  the  court  to  permit  the  approvement  or  not ;  if  they  al- 
lowed it,  the  party  accused  was  put  on  his  trial :  whereon,  if  he 
was  convicted,  the  approver  had  his  pardon  ex  debito  justifies:  (o) 
if  he  was  acquitted,  the  approver  received  judgment  of  death  upon 
his  own  confession  of  the  indictment,  (p) 

All  the  good  that  could  be  expected  from  this  method  of  approve- 
ment is  now  more  fully  provided  for  and  secured  by  one  of  the 
following  methods :  (</)  1st,  By  special  proclamation  in  the  Gazette 
or  otherwise,  pardon  is  sometimes  promised  upon  certain  conditions. 
Accomplices  within  this  class  have  a  right  to  pardon,  (r)  2ndly, 
By  the  practice  most  usually  adopted  accomplices  are  admitted  to 
give  evidence  for  the  Crown,  under  an  implied  promise  of  pardon, 
on  condition  of  their  making  a  full  and  fair  confession  of  the  truth.  (.9) 
On  a  strict  and  ample  performance  of  this  condition,  to  the  satis- 
faction of  the  judge  presiding  at  the  trial  (although  they  are  not  of 
right  entitled  to  pardon),  they  have  an  equitable  title  to  a  recom- 
mendation for  the  Queen's  mercy,  (t)  They  cannot  plead  this  in 


(m)  4  Black.  Com.  330. 

(w)  2  Hale,  P.  C.  227. 

(o)  4  Black.  Com.  330. 

(/?)  Ibid. 

(<?)  In  the  case  of  offences  relating  to 
coining  and  uttering  counterfeit  money, 
the  6  &  7  Will.  3,  c.  17,  s.  12,  and  15 
Geo.  2,  c.  28,  s.  8,  enacted,  that  if  any 
such  offender,  being  out  of  prison,  should 
discover  two  or  more  persons  who  had 
committed  the  like  offences,  so  as  they 
might  be  convicted  thereof,  lie  should  be 
entitled  to  a  pardon  ;  but  these  statutes 
were  repealed  by  the  2  Will.  4,  c.  34, 
s.  1. 

(r)  Rex  v.  Rudd,  Cowp.  334,  by  Lord 
Mansfield,  in  giving  judgment.  S.P.  S.  C. 
1  Leach,  118,  4th  ed.  But  the  promise 
of  a  pardon  by  proclamation  in  the  Ga- 
zette does  not  give  the  party  a  legal 
right  to  exemption  from  punishment. 
Where,  therefore,  a  prisoner  convicted 
of  murder  was  brought  up  to  the  Court 
of  King's  Bench,  and  asked  why  execution 
should  not  be  awarded  against  him,  and 
pleaded  that  the  King,  by  proclamation 
in  the  Gazette,  had  promised  pardon  to 
any  person,  except  the  actual  murderer, 
who  should  give  information  whereby 
such  murderer  should  be  convicted,  and 
that  he,  not  being  the  actual  murderer, 
had  given  such  information,  and  thereby 
entitled  himself  to  a  pardon,  the  plea 
was  held  insufficient.  Rex  v.  Garside,  2 
Ad.  &  E.  266.  The  proper  course  in 
such  a  case  seems  to  be  to  apply  to  the 
judge  to  postpone  the  execution,  in  order 
that  an  application  may  be  made  to  the 
secretary  of  state  for  a  pardon.  C.  S.  G- 

(s)  Rex  v.  Rudd,  supra. 


(<)  Ibid.  The  equitable  claim  to  par- 
don does  not  protect  an  accomplice  from 
prosecutions  for  other  offences,  in  which 
he  was  not  concerned  with  the  prisoner, 
but  it  is  entirely  in  the  discretion  of  the 
judge  whether  he  will  recommend  the 
prisoner  to  mercy.  Rex  v.  Lee,  R.  &  R. 
361.  Rex  v.  Brunton,  ibid.  454.  S.  C. 
MS.  Barn's  Just,  by  Chetwynd,  tit.  Ap- 
prover. With  respect  to  such  offences, 
therefore,  he  is  not  bound  to  answer  on 
his  cross-examination.  West's  case,  MS. 
1  Phill.  Ev.  28.  If,  however,  the  pri- 
soner having  been  admitted  as  an  accom- 
plice as  to  one  felony,  be  thereby  in- 
duced to  suppose  that  he  has  freed  him- 
self from  the  consequences  of  another 
felony,  the  judge  will  recommend  the 
indictment  for  such  other  felony  to  be 
abandoned.  Where  an  accomplice  made 
a  disclosure  of  property,  which  was  the 
subject-matter  of  a  different  robbery  by 
the  same  parties,  under  the  impression 
that  by  the  information  he  had  previously 
given  as  to  the  robbery  of  other  property 
he  had  delivered  himself  from  the  conse- 
quences of  having  the  property  he  so 
disclosed  in  his  possession  ;  Coleridge,  J., 
recommended  the  counsel  for  the  prose- 
cution not  to  proceed  against  the  accom- 
plice for  feloniously  receiving  such  pro- 
perty. Garside's  case,  2  Lew.  38.  The 
judges  will  not  in  general  admit  an  ac- 
complice as  King's  evidence,  if  it  appear 
that  he  is  charged  with  any  other  felony 
than  that  on  the  trial  of  which  he  is  to 
be  a  witness.  This  was  stated  by  Park, 
J.  A.  J.,  in  several  cases  on  the  Oxford 
Spring  Circuit,  1826,  Carr.  Crim.  L.  67. 
It  has  been  held  in  America  that  if  an 
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bar  to  an  indictment  against  them,  nor  can  they  avail  themselves 
of  it  as  a  defence  on  their  trial,  though  it  may  be  made  the  ground 
of  a  motion  for  putting  off  the  trial,  in  order  to  give  the  prisoner 
time  for  an  application  in  another  quarter,  (w)  And  if  an  accom- 
plice, after  being  received  as  a  witness  against  his  companions, 
breaks  the  condition  on  which  he  is  admitted,  and  refuses  to  give 
full  and  fair  information,  he  will  be  sent  to  trial  to  answer  for  his 
share  of  guilt  in  the  transaction,  (v)  It  is  not  a  matter  of  course  to 
admit  an  offender  as  witness  on  the  trial  of  his  associates,  not  even 
after  he  has  been  so  allowed  by  the  committing  magistrate.  The 
practice  is  (where  the  accomplice  is  in  custody)  for  the  counsel 
for  the  prosecution  to  move  that  the  accomplice  be  allowed  to  go 
before  the  grand  jury,  pledging  his  own  opinion,  after  a  perusal  of 
the  facts  of  the  case,  that  his  testimony  is  essential,  (w)  And  it  is 
in  the  discretion  of  the  court,  under  all  the  circumstances  of  the 
case,  whether  the  application  be  granted  or  refused.  (#)  And  where 


accomplice  appears  to  have  been  the  prin- 
cipal offender,  he  will  be  rejected.  The 
People  v.  Whipple,  9  Cowen,  707,  Greenl. 
Ev.  426  ;  but  in  England  principals  have 
frequently  been  allowed  to  become  wit- 
nesses against  accessories.  See  Wild's 
case,  post,  p.  600,  note  (/).  And  cases 
frequently  occur  where  the  accessory  is 
far  the  more  guilty  party;  as  where 
young  persons  have  been  induced  to 
commit  crimes  by  the  procurement  of  old 
offenders:  and  in  such  cases  the  young 
persons  are  not  unfrequently  admitted  as 
witnesses  for  the  Crown. 

(w)  1  Phill.  Ev.  28. 

(v)  Ibid.  Moore's  case,  2  Lew.  37.  In 
one  instance  a  prisoner,  who  had  made  a 
confession  after  a  representation  made  to 
him  by  a  constable  in  gaol,  that  his  ac- 
complices had  been  taken  into  custody, 
which  was  not  the  fact,  and  who,  after 
having  been  admitted  as  a  witness  against 
his  associates,  on  a  charge  of  maliciously 
killing  sheep,  upon  the  trial  denied  all 
knowledge  of  the  subject,  was  afterwards 
tried  and  convicted  upon  his  confession. 
Bex  v.  Burley,  cor.  Garrow,  B.,  Leices- 
ter Lent  Assizes,  1818.  And  the  con- 
viction was  afterwards  approved  of  by  all 
the  judges.  MS.  2  Stark.  Ev.  13.  So 
where  an  accomplice  when  sworn  pre- 
tended that  he  knew  nothing  of  the  steal- 
ing of  a  sheep,  Coleridge,  J.,  committed 
him  for  trial  at  the  next  assizes,  when 
he  was  convicted  and  transported,  upon 
proof  of  his  statement  made  to  a  police- 
man before  he  was  called  as  a  witness. 
Reg.  v.  Smith,  Gloucester  Spr.  and  Sum. 
Ass.  1841.  So  where  an  accomplice, 
who  was  called  as  a  witness  against  seve- 
ral prisoners,  gave  evidence  which  showed 
that  all,  except  one,  who  was  apparently 
the  leader  of  the  gang,  were  present  at 
a  robbery,  but  refused  to  give  any  evi- 
dence as  to  that  one  being  present,  and 
the  jury  found  all  the  prisoners  guilty ; 
Parke,  B.,  thinking  that  the  accomplice 
had  refused  to  state  that  the  partidular 
prisoner  was  present  in  order  to  screen 


him,  ordered  the  accomplice  to  be  kept 
in  custody  till  the  next  assizes,  and  then 
tried  for  the  robbery.  Rex  v.  Stokes  and 
others,  Stafford  Spr.  Ass.  1837.  It  has 
been  held  in  America,  that  if  an  accom- 
plice, having  made  a  private  confession, 
upon  a  promise  of  pardon  made  by  the 
attorney-general,  should  afterwards  re- 
fuse to  testify,  he  may  be  convicted  upon 
the  evidence  of  that  confession.  Com- 
monwealth v.  Knapp,  10  Pick.  477,  as 
cited  Greenl.  Ev.  426.  And  where  an  ac- 
complice, who  had  made  a  full  disclosure 
of  the  facts  attending  the  commission  of 
a  burglary  when  before  the  committing 
magistrate,  refused  before  the  grand  jury 
to  give  any  evidence  at  all ;  Wightman, 
J.,  ordered  his  name  to  be  inserted  in  the 
bill  of  indictment,  and  he  was  convicted 
on  his  own  confession.  Reg.  v.  Hol- 
tham  and  five  others,  Stafford  Spr.  Ass. 
1843. 

(w)  2  Stark.  Ev.  2.  If,  however,  the 
accomplice  be  taken  before  the  grand 
jury,  by  means  of  a  surreptitious  and  il- 
legal order,  the  indictment  so  found  is 
good.  Doctor  Dodd's  case,  1  Leadh,  155. 
It  is  not  usual  to  admit  more  than  one 
accomplice.  Barnsley  Rioters'  case,  1 
Lewin,  5,  Parke,  J.  But  under  peculiar 
circumstances  three  have  been  admitted. 
Scott's  case,  2  Lew.  36,  Lord  Denman, 
C.  J.  In  this  case  the  accomplices  spoke 
to  different  facts,  and  no  one  could  prove 
the  whole.  See  Rex  v.  Noakes,  5  C.  &  P. 
326. 

O)  1  Phill.  Ev.  29.  The  court  usually 
considers  not  only  whether  the  prisoners 
can  be  convicted  without  the  evidence  of 
the  accomplice,  but  also  whether  they 
can  be  convicted  with  his  evidence.  If, 
therefore,  there  be  sufficient  evidence  to 
convict  without  his  testimony,  the  court 
will  refuse  to  allow  him  to  be  admitted 
as  a  witness.  So  if  there  be  no  reason- 
able probability  of  a  conviction  even 
with  his  evidence,  the  court  will  refuse  to 
admit  him  as  a  witness.  Thus  where 
several  prisoners  were  committed  as  prin- 


CHAP.  V.  §  VI.] 


Of  Accomplices. 


599 


Where  he  is 
m" 


one  prisoner  pleaded  guilty,  and  an  application  was  made  to  admit 
him  as  a  witness  against  the  other;  Hill,  J.,  directed  the  witnesses, 
who  were  relied  upon  to  corroborate  him,  to  be  called  first,  and,  if 
their  evidence  was  sufficiently  strong,  then  the  accomplice  might 
be  examined  as  a  witness,  (y) 

This  application  is  usually  made  before  the  bill  is  taken  before 
the  grand  jury,  and  if  the  application  is  granted,  the  accomplice 
is  not  included  in  the  indictment  ;  but  where  he  has  been  in- 
eluded  with  his  confederates  in  a  joint  indictment,  he  may  still 
be  used  as  a  witness  with  the  consent  of  the  court.  (0)  Upon  an 
indictment  for  conspiracy  the  court  allowed  an  acquittal  to  be  taken 
against  some  of  the  defendants  in  order  that  they  might  be  called 
as  witnesses  for  the  .  prosecution,  (a)  And  the  same  course  may 
be  adopted,  with  the  permission  of  the  court,  in  a  case  of 
felony.  (Z>)  Upon  an  indictment  for  rape,  as  soon  as  the  jury 
were  sworn,  it  was  proposed,  on  the  part  of  the  prosecution,  that 
one  of  the  prisoners  should  be  acquitted  before  the  case  was  gone 
into,  as  he  was  intended  to  be  called  as  a  witness  against  the 
other  prisoners,  and  upon  this  being  objected  to,  on  behalf  of  the 
other  prisoners;  Williams,  J.  (having  conferred  with  Alder- 
son,  B.)  said,  (  I  had  little  doubt  as  to  the  course  I  ought  to 
take,  and  my  learned  brother  entirely  agrees  with  me  that  this  is 
a  matter  very  much  of  ordinary  occurrence.  In  cases  of  this 
kind  the  court,  if  it  sees  no  cause  to  the  contrary,  is  in  the  habit 
of  relying  on  the  discretion  of  the  counsel  who  conduct  the  pro- 
secution. I  shall,  therefore,  in  this  case,  intrust  it  to  the  discre- 
tion of  the  counsel  whether  he  will  have  the  prisoner  acquitted 
before  the  case  is  gone  into  or  not.  I  think  it  almost  of  course.'  (c) 

It  may  be  proper  to  observe  that  it  is  the  duty  of  magistrates 
in  all  cases  where  there  may  be  an  intention  to  call  an  accom- 
plice as  a  witness  for  the  prosecution,  to  commit  and  not  to  bail 
him.  (d) 

In  prosecutions  for  a  misdemeanor  in  receiving  stolen  goods,  on  Principal 
the  repealed  statute  22  Geo.  3,  c.  58,  the  principal  felon,  though  felon  a  wit' 
not  convicted  or  pardoned,  was  a  competent  witness  against  the 
receiver.  (<?)     So  the  principal  felon  might  be  a  witness  under 
the  4  Geo.  1,  c.  10,  s.  4,  against  a  party  indicted  for  taking  a 


eipals,  and  several  as  receivers,  but  no 
corroboration  could  be  given  as  to  the 
receivers,  against  whom  the  evidence  of 
the  accomplice  was  required  ;  Gurney,  B., 
refused  to  permit  one  of  the  principals  to 
become  a  witness.  Rex  v.  Mellor  and 
others,  Stafford  Sum.  Ass.  1833.  So  in 
Keg.  v.  Saunders  and  others,  Worcester 
Spr.  Assizes,  1842,  on  a  motion  to  admit 
an  accomplice,  Patteson,  J.,  said, '  I  doubt 
whether  I  shall  allow  him  to  be  a  wit- 
ne*ss  ;  if  you  want  him  for  the  purpose  of 
identification,  and  there  is  no  corrobo- 
ration, that  will  not  do.'  And  in  Reg. 
v.  Salt  and  others,  Stafford  Spr.  Ass.  1843, 
where  there  was  no  corroboration  of  an 
accomplice.  Wightman,  J.,  refused  to  al- 
low him  to  become  a  witness. 

(y)  Reg.  v.  Sparks,  1  F.  &  F.  388. 

(z)  1  Phill.  Ev.  29. 

(a)  Rex  v.  Rowland,  R.  &  M.  N.  P.  R. 


401.  So  formerly  if  an  accomplice  jointly 
indicted  with  others  pleaded  guilty,  and 
was  fined  by  the  court,  and  paid  the  fine 
(in  a  case  where  such  fine  might  be  im- 
posed by  way  of  punishment,  and  where 
the  suffering  the  punishment  restored 
the  competency),  he  might  be  called  as  a 
witness  by  the  other  prisoners.  Rex  v. 
Fletcher,  1  Str.  633.  See  also  Rex  v. 
Sherman,  C.  T.  H.  303. 
(6)  1  Phill.  Ev.  29. 

(c)  Reg.  v.  Owen,  9  C.  &  P.  83.    At 
the  conclusion  of  the  opening,  the  pri- 
soner was  asked  whether  he  would  give 
evidence,  and  refused,  and  the  case  pro- 
ceeded against  all  the  prisoners.     See  2 
Hawk.  P.  C.  c.  46,  s.  95. 

(d)  Rex  v.  Beardmore,  7  C.  &  P.  497, 
Patteson,  J.  Rex  v.  Rudd,  1  Leach,  115. 

(e)  Ante,  vol.  2,  p.  571, 


600 

Information 
for  bribery. 


Accomplice's 
evidence  alone 
sufficient  in 
point  of  law, 
but  in  prac- 
tice corrobor- 
ation  is  always 
deemed  essen- 
tial. 


Of  Evidence. 


[BOOK  vi 


[961] 


reward  to  help  to  stolen  goods.  (/)  So  on  an  information  under 
2  Greo.  2,  c.  24,  for  bribery  at  an  election,  a  person  who  had 
received  a  bribe  might  be  a  witness  against  the  defendant,  though 
in  case  of  a  conviction  he  would  be  indemnified  from  the  penalties 
of  the  Act.  (g) 

It  being  established  that  an  accomplice  is  a  competent  witness, 
the  consequence  is  inevitable,  that   if  credit   be   given   to   his 
evidence,  it  requires  no  confirmation  from  another  witness.  (Ji) 
And  therefore,  in  strictness,  if  the  jury  believe  the  evidence  of  an 
accomplice,  they  may  legally  convict  a  prisoner  upon  it,  though 
it  stands  totally  uncorroborated,  (z)     But  from  a   consideration 
of  the  situation  of  an  accomplice,  this  doctrine  has  been  greatly 
modified  in  practice  ;  and  it  has  long  been  considered  as  a  general 
rule  of  practice  that  the  testimony  of  an  accomplice  ought  to 
receive  confirmation,  and  that,  unless  it  be  corroborated  in  some 
material  part  by  unimpeachable   evidence,  the  presiding  judge 
ought  to  advise  the  jury  to  acquit  the  prisoner,  (y)     It  has  been 
laid  down  that  this  practice  of  requiring  some  confirmation  of  an 
accomplice's  evidence  must  be  considered  in  strictness  as  resting 
only  upon  the  discretion   of  the  judge,  (k)     And  this,  indeed, 
appears  to  be  the  only  mode  in  which  it  can  be  made  reconcileable 
with  the  doctrine  already  stated,  that  a  legal  conviction  may  take 
place  upon  the  unsupported  evidence  of  an  accomplice.     But  it 
may  be  observed  that  the  practice  in  question  has  obtained  so 
much  sanction   from  legal   authority,  that  it  '  deserves  all  the 
reverence  of  law,'(/)  and  a  deviation  from  it  in  any  particular 
case  would  be  justly  considered  of  questionable  propriety,  (m) 
This  confirmation  need  not  extend  to  every  part  of  the  accom- 
plice's evidence,  for  there  would  be  no  occasion  to  use  him  at  all 


(/)  See  ante,  vol.  2,  p.  575.  Jonathan 
Wild's  case,  1  Leach,  17,  note  (a). 

(g)  Bush  v.  Rawlins,  cited  by  Lord 
Mansfield  in  Clarke  v.  Shee,  Cowp.  199. 
Mead  v.  Robinson,  Willes,  422. 

(/i)  By  Lord  Ellenborough  in  Rex  v. 
Jones,  2  Campb.  133.  Rex  v.  Hastings, 
7  C.  &  P.  152,.LordDenman,C.  J.,Park, 
J.,  and  Alderson,  B. 

(t)  Rex  v.  Atwood,  1  Leach,  464,'  also 
cited  by  Grose,  J.,  in  Jordaine  v.  Lash- 
brooke,  7  T.  R.  609.  Rex  v.  Durham, 
1  Leach,  478.  Reg.  v.  Andrews,  1  Cox, 
C.  C.  183.  Reg.  v.  Avery,  1  Cox,  C.  C. 
206.  Reg.  v.  Stubbs,  Dears.  C.  C.  555. 

(j)  1  Phill.  Ev.  31.  Smith  andDavis's 
case,  1  Leach,  479,  in  note  (a)  to  Dur- 
ham's case.  They  were  tried  for  robbing 
George  Hunter.  During  the  night  the 
prosecutor  was  attacked  by  four  ruffians, 
whose  persons  he  was  unable  to  identify  ; 
but  during  the  scuffle  he  had  torn  a 
piece  of  the  coat  which  one  of  them  had 
on,  who,  on  being  discovered  by  this 
means,  turned  King's  evidence,  and  im- 
plicated the  two  prisoners.  But  the  court, 
although  it  was  admitted  as  an  established 
rule  of  law  that  the  uncorroborated  tes- 
timony of  an  accomplice  is  legal  evi- 
dence, thought  it  too  dangerous  to  suffer 
a  conviction  to  take  place  on  his  unsup- 


ported testimony,  and  the  prisoners  were 
acquitted.  See  per  Lord  Abinger,  C.  B., 
in  Reg.  v.  Farlcr,  post,  p.  603,  and  Reg. 
v.  Dunne,  5  Cox,  C.  C.  507. 

(A)  1  Phill.  Ev.  32.  By  Lord  Ellen- 
borough,  Rex  v.  Jones,  2  Campb.  132. 
Rex  v.  Durham,  supra. 

(/)  Per  Lord  Abinger,  C.  B.,  in  Reg. 
v.  Farler,  post,  p.  603. 

(m)  1  Phill.  Ev.  32.  In  Grecnl.  Ev. 
426,  the  learned  author  observes,  that  it 
is  now  so  generally  the  practice  to  advise 
juries  not  to  convict  without  corrobo- 
ration  of  the  accomplice,  '  that  its  omis- 
sion would  be  regarded  as  an  omission  of 
duty  on  the  part  of  the  judge.'  It  is  well 
observed  that  *  the  substantial  result  ap- 
pears to  be  the  same  as  if  the  practice 
had  depended  upon  a  rule  of  law,  instead 
of  being  only  the  exercise  of  the  discre- 
tion of  the  judge.  The  only  distinction 
appears  to  be  that  if  the  judge  were- to 
submit  a  case  of  this  nature  to  the  jury 
without  any  such  recommendation,  and  a 
conviction  ensued,  or  if  a  jury  were  to 
convict  in  opposition  to  the  recommen- 
dation of  the  judge,  it  could  not  properly 
be  said  in  either  case,  consistently  with 
the  authorities  on  the  subject,  that  the 
conviction  would  be  illegal.'  1  Phill. 
Ev.  32. 
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as  a  witness  if  his  narrative  could  be  completely  proved  by  other 
evidence,  free  from  suspicion.  But  the  question  is,  whether  he 
is  to  be  believed  upon  points  which  the  confirmation  does  not 
reach.  And  if  the  jury  find  some  part  of  his  evidence  satisfactorily 
corroborated,  this  is  a  good  ground  for  them  to  believe  him  in 
other  parts  as  to  which  there  is  no  confirmation,  (n)  So  far  all 
the  authorities  agree ;  the  only  point  on  which  any  difference  of 
opinion  has  been  supposed  to  exist,  relates  to  the  particular  part 
or  parts  of  the  accomplice's  testimony  which  ought  to  be  con- 
firmed. (0) 

In  some  cases  it  seems  to  have  been  considered  that  if  the  Corroboration 
accomplice  was  confirmed  as  to  some  of  the  prisoners,  though  not  ®s  to  some» 

11    •.  f&   •  ^'^1      ji  v  '   vl          i    but  not  as  to 

as  to  all,  it  was  sumcient  to  entitle  the  accomplice  to  credit,  ana  au  t|,e  prj_ 
to  warrant  the  judge  in  leaving  the  case  to  the  jury  without  a  poncrs,  con- 
recommendation  to  acquit  those  prisoners  as  to  whom  there  was  si.dered  suffi- 
no  confirmation.  Accordingly,  where  an  accomplice  was  ex- 
amined on  the  part  of  the  prosecution,  who  was  confirmed  in  the 
testimony  which  he  gave  as  to  some  of  the  prisoners,  but  not  as 
to  the  rest ;  Bayley,  J.,  told  the  jury  that  if  they  were  satisfied 
by  the  confirmatory  evidence  which  had  been  given,  that  the 
accomplice  was  a  credible  witness,  they  might  act  upon  that 
testimony  with  respect  to  others  of  the  prisoners,  although,  as  far 
as  his  evidence  affected  them,  it  had  received  no  confirmation ; 
and  all  the  prisoners  were  convicted,  (p)  To  the -same  effect  is  a 
case  mentioned  by  Lord  Ellenborough  in  Rex  v.  Jones,  (q)  as 
having  been  within  a  few  years  referred  to  the  twelve  judges, 
where  four  men  we_re  convicted  of  burglary  on  the  evidence  of  an 
accomplice,  who  received  no  confirmation  concerning  any  of  the 
facts  which  proved  the  criminality  of  one  of  the  prisoners ;  but 
the  judges  were  unanimously  of  opinion  that  the  conviction  of  all 
four  was  legal,  and  upon  that  opinion  they  all  suffered  the  sen- 
tence of  the  law.  (r)  So  in  the  report  of  the  York  trials  under  a 
special  commission,  it  was  laid  down  by  Thompson,  C.  B.,  that 
(  confirmation  need  not  be  of  circumstances,  which  go  to  prove 
that  the  accomplice  speaks  truth  with  respect  to  all  the  prisoners, 
when  several  are  tried,  and  with  respect  to  the  share  they  have 
each  taken  in  the  transaction;  for  if  the  jury  are  satisfied  that  he 
speaks  truth  in  those  parts  in  which  they  see  unimpeachable 
evidence  brought  to  confirm  him,  that  is  a  ground  for  them  to 
believe  that  he  speaks  also  truly  with  regard  to  the  other  pri- 
soners, as  to  whom  there  may  be  110  confirmation.'  (s)  Upon 
these  cases  it  has  been  well  observed,  that  *  it  would  be  difficult 

(n)  1  Phill.  Ev.  34.  2  Stark.  Ev.  14.  (7)  2  Campb.  133. 
(o)  1  Phill.  Ev.  34.  (r)  So  in  Birkett's  case,  R.  &  R.  251, 
(p)  Rex  v.  Dawber,  3  Stark.  N.  P.  C.  the  judges  were  of  opinion  '  that  an  ac- 
34  ;  in  note  («)  to  which  the  learned  re-  complice  did  not  require  confirmation  as 
porter  remarks,  that  in  judging  of  the  to  the  person  lie  charged,  if  he  was  con- 
credit  due  to  the  testimony  of  an  accom-  firmed  in  the  particulars  of  his  story.'  This 
plice,  it  seems  to  be  a  necessary  principle  is  the  whole  statement  in  the  report.  But 
that  his  testimony  must  be  wholly  re-  all  these  cases  amount  to  is,  that  in  point 
ceived  as  that  of  a  credible  witness,  or  of  law  the  jury  might  act  on  the  uncor- 
wholly  rejected.  But  this  is  a  palpable  roborated  testimony  of  the  accomplice, 
fallacy  ;  for  though  the  jury  may  believe  It  is  no  more  than  Reg.  v.  Stubbs,  Dears, 
him  as  to  what  criminates  himself,  they  C.  C.  555,  post,  p.  606.  C.  S.  G. 
may  well  disbelieve  him  as  to  what  affects  (s)  Reg.  v.  Swallow,  report  of  the 
another,  either  from  his  prevarication  in  trials  at  York  in  1814,  cited  1  Fhill. 
the  box  or  otherwise.  C.  S.  G.  Ev.  35. 
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to  assign  a  satisfactory  ground  for  requiring  confirmation  as  to 
a  prisoner  indicted  alone,  and  dispensing  with  confirmation  as  to 
prisoners  jointly  indicted ;  the  same  reasons  which  render  confir- 
mation necessary  in  the  former  case  appear  to  require  it  in  the 
latter :  if  a  distinction  between  the  two  cases  were  to  be  allowed, 
a  prisoner's  acquittal  or  conviction  upon  an  accomplice's  testimony 
might  depend  upon  the  mere  accident  of  his  being  indicted  alone 
or  jointly  with  others.'  (t) 

Upon  an  indictment  for  larceny,  the  counsel  for  the  prosecution, 
in  stating  the  case,  said  that  he  should  call  an  accomplice  as  a  wit- 
ness, and  admitted  that  he  should  not,  according  to  the  depositions, 
be  able  to  confirm  his  testimony  as  to  the  particular  prisoners 
charged,  yet  he  could  confirm  him  as  to  the  general  circum- 
stances of  the  case,  and  as  to  the  mode  in  which  the  robbery  had 
been  committed.  Lord  Denman,  C.  J.,  said,  in  the  presence  of 
Park,  J.  A.,  and  Alderson,  B.,  ( I  consider,  and  I  believe  my 
learned  brothers  agree  with  me,  that  it  is  altogether  for  the  jury, 
and  they  may,  if  they  please,  act  upon  the  evidence  of  the  accom- 
plice without  any  confirmation  of  his  statement.  But  one  would 
not,  of  course,  be  inclined  to  give  any  great  degree  of  credit  to  a 
person  so  situated.'  The  accomplice  was  examined  and  several 
other  witnesses,  but  the  other  witnesses  rather  contradicted  than 
confirmed  him  in  anything,  and  the  prisoners  were  acquitted,  (u) 

But  it  is  now  well  established  by  the  current  of  recent  autho- 
rities, that  it  is  not  sufficient  to  corroborate  an  accomplice  as  to 
the  facts  of  the  case  generally,  but  that  he  must  be  corroborated 
as  to  some  material  fact  or  facts  which  go  to  prove  that  the 
prisoner  was  connected  with  the  crime  charged.  And  where 
several  prisoners  are  jointly  indicted,  and  the  accomplice  is  cor- 
roborated as  to  some  of  them,  although  the  jury  may  give  credit 
to  him  as  to  those  to  whom  the  corroboration  applies,  they  ought  to 
be  directed  to  pay  no  attention  to  the  evidence  of  the  accomplice 
as  to  those  against  whom  there  is  no  corroboration. 

Upon  an  indictment  for  breaking  into  a  warehouse  and  stealing 
a  quantity  of  cheese,  an  accomplice  proved  that  the  thieves  took 
a  ladder  from  certain  premises,  and  it  was  proved  by  a  witness 
that  the  ladder  was  so  taken  away,  and  it  was  proposed  to  call 
other  witnesses  to  confirm  the  accomplice  as  to  the  mode  in 
which  the  felony  was  committed.  Williams,  J.,  (  You  must  show 
something  that  goes  to  bring  home  the  matter  to  the  prisoners. 
Proving  by  other  witnesses  that  the  robbery  was  committed  in 
the  way  described  by  the  accomplice,  is  not  such  confirmation  as 
will  entitle  his  evidence  to  credit,  so  as  to  affect  other  persons. 
Indeed,  I  think  it  is  really  no  confirmation  at  all,  as  every  one 


(0  1  PhilL  Ev.  37,  8th  ed. 

(w)  Hex  v.  Hastings,  7  C.  &  P.  1 52. 
This  case  is  stated  to  be  'a  distinct 
decision '  to  the  extent '  that  it  is  not  ne- 
cessary to  have  any  confirmation  of  an 
accomplice/  note  7,  C.  &  P.  153.  It  is 
submitted  that  all  that  the  learned  chief 
justice  intended  to  say  was  that  in  point 
of  law  the  jury  might  act  upon  the  un- 
confirmed testimony  of  an  accomplice, 
but  that  in  point  of  fact  the  jury,  as 


reasonable  persons,  ought  not  to  give 
credit  to  persons  so  situated.  It  must  be 
presumed  that  this  was  the  meaning  of 
the  observation,  as  it  was  made  in  the 
presence  of  the  two  learned  judges,  who 
have  so  often  expressed  opinions  to  that 
effect.  In  this  view  the  observation  is  in 
perfect  harmony  with  all  the  more  recent 
authorities.  The  report  does  not  state  in 
what  way  the  case  was  left  to  the  jury. 
C.  S.  G. 
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will  give  credit  to  a  man  who  avows  himself  a  principal  felon,  for, 
at  least,  knowing  how  the  felony  was  committed.  It  has  been 
always  my  opinion  that  confirmation  of  this  kind  is  of  no  use  what- 
soever.' (v)  So  where  the  prisoner  was  indicted  for  stealing  a  Dyke's  case, 
lamb,  and  an  accomplice  proved  that  he  assisted  the  prisoner  in 
stealing  the  lamb,  but  the  only  evidence  to  confirm  his  statement 
was  that  of  a  witness,  who  found  the  skin  of  the  lamb  in  the  field 
where  the  lamb  had  been  kept ;  it  was  held  that  the  confirmation 
was  insufficient;  and  upon  its  being  submitted  that  there  was 
evidence  to  go  to  the  jury,  and  Rex  v.  Hastings  (w)  being  cited 
as  showing  that  the  confirmation  of  the  accomplice  need  not  be 
as  to  the  party  accused ;  Gurney,  B.,  said,  (  Although  in  some 
instances  it  has  been  so  held,  you  will  find  that  in  the  majority 
of  recent  cases  it  is  laid  down  that  the  confirmation  should  be  as 
to  some  matter  which  goes  to  connect  the  prisoner  with  the 
charge.  I  think  that  it  would  be  highly  dangerous  to  convict 
any  person  of  such  a  crime  on  the  evidence  of  an  accomplice, 
unconfirmed  with  respect  to  the  party  accused.'  (x) 

The  corroboration  ought  to  be  as  to  some  fact  or  facts,  the  truth  Addis'  case, 
or  falsehood  of  which  goes  to  prove  or  disprove  the  offence  charged  ^e  Q0^0^" 
against  the  prisoner.    Upon  an  indictment  for  murder,  it  appeared  go  to  prove 
that  a  party  of  poachers  were  found  in  the  night  in  a  wood,  and  the  offence 
that  the  deceased,  who  was  an  assistant  keeper,  and  others  pursued  asamst  tho 
them,  and  tried  to  apprehend  them;  upon  which  one  of  the  poachers 
turned  round  and  shot  the  deceased,  and  an  accomplice"  was  called 
to  prove  that  the  prisoner  was  the  person  who  shot  the  deceased  ; 
and  other  witnesses  were  called  who  corroborated  him  as  to  colla- 
teral facts ;  but  none  of  those  facts  went  to  connect  either  the 
prisoner  and  the  accomplice  together,  or  the  prisoner  with  the 
transaction.      Patteson,  J.,  '  The  corroboration  of  an  accomplice 
ought  to  be  as  to  some  fact  or  facts,  the  truth  or  falsehood  of 

^j  *  • 

which  goes  to  prove  or  disprove  the  offence  charged  against  the 
prisoner.'  (y) 

The  corroboration  must  not  only  connect  the  prisoner  and  the  Farler's  case, 
accomplice  together,  but  must  be  such  as  to  show  that  the  prisoner  The  corrobor- 
was  engaged  in  the  transaction  which  forms  the  subject-matter  of  to^ffe^the 
the  charge  under  investigation.       Upon  an  indictment  on  the  identity  of 
9  Geo.  4,  c.  69,  s.  9,  for  night-poaching,  it  was  proved  that  three  the  Party 
persons  were  found  in  a  wood  by  night  in  the  pursuit  of  game,  and  connect  him 
an  accomplice,  who  was  taken  on  the  spot,  swore  to  the  prisoner  with  the  crime 
being  one  of  the  persons  in  the  wood,  but  the  only  corroboration  charged, 
of  his  statement  was,  that  the  prisoner  had  been  seen  on  the  night     \ 
in  question  drinking  with  the  accomplice  at  a  public-house  which 
was  four  miles  from  the  preserve,  and  that  they  were  there  till  the 
public-house  shut  up,  when  they  left  together ;  but  it  also  ap- 
peared that  the  prisoner  was  in  the  habit  of  drinking  at  the  same 
public-house,  and  Ijjred  within  one  hundred  and  fifty  yards  of  it. 
Upon  the  opening  of  the  case,  Lord  Abinger,  C.  B.,  said,    f  I  am 
clearly  and  decidedly  of  opinion,  and  always  have  been,  and  always 

(y)  Rex  v.  Webb,  6  C.  &  P.  595.  The      prisoner  was  acquitted.    InKelsey's  case, 
prisoners  were  acquitted.  2  Lew.  45,  Patteson,  J.,  said,  'I  think  an 

(w)    Ante,  p.  602.  approver  should  be  confirmed  not  only 

(ar)  Reg.  f.  Dyke,  8  C.  &  P.  261.  in   some   facts  generally,   but  in  some 

(y)  Rex  v.  Addis,  6  C.  &  P.  388.  The      particularly,  which  affect  the  prisoner.' 
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shall  be,  that  there  must  be  a  corroboration  as  to  the  particular 
prisoner ; '  and  in  summing  up,  the  very  learned  chief  baron  said, 
f  I  am  strongly  inclined  to  think  that  you  will  not  consider  the 
corroboration  in  this  case  sufficient.  Xo  one  can  hear  the  case 
without  entertaining  a  suspicion  of  the  prisoner's  guilt,  but  the 
rules_oflaw^^  men  alike.  It  is  a  practice 

w^ncEf  cTe"ser vesTafl tlie  reverence^oT  law",~ thrll ^judges  have  uni- 
formly told  juries  that  they  ought  not  to  pay  any  respect  to  the 
testimony  of  an  accomplice  unless  the  accomplice  is  corroborated 
in  some  material  circumstance.  Now,  in  my  opinion,  that  corrobo- 
ration ought  to  consist  in  some  circumstance  that  affects  the  identity 
of  the  party  accused.  A  man  who  has  been  guilty  of  a  crime 
himself  will  always*  be  able  to  relate  the  facts  of  the  case,  and  if 
the  confirmation  be  only  of  the  truth  of  that  history,  without 
identifying  the  persons,  that  is  really  no  corroboration  at  all.  If  a 
man  were  to  break  open  a  house,  and  put  a  knife  to  your  throat,  and 
steal  your  property,  it  would  be  no  corroboration  that  he  had  stated 
all  the  facts  correctly ;  that  he  had  described  how  the  person  did 
put  the  knife  to  the  throat,  and  did  steal  the  property  ;  it  would 
not  at  all  tend  to  show  that  the  party  accused  participated  in  it. 
Here  you  find  that  the  prisoner  and  the  accomplice  are  seen  to- 
gether at  the  public-house.  If  they  were  found  together  under 
circumstances  that  were  extraordinary,  and  where  the  prisoner  was 
not  likely  to  be  unless  there  were  concert,  it  might  be  something. 
But  he  lives  within  one  hundred  and  fifty  yards,  and  there  is  no- 
thing extraordinary  in  his  being  there;  and  he  left  when  they 
were  shutting  up.  the  house.  It  is  perfectly  natural  that  he  should 
have  been  there,  *and  have  left  when  he  did.  The  single  circum- 
stance is,  that  the  prisoner  was  seen  in  a  house  which  he  frequents, 
where  he  may  be  seen  once  or  twice  a  week,  and  there  the  case 
ends  against  him ;  all  the  rest  depends  on  the  evidence  of  the 
accomplice.  The  danger  is,  that  when  a  man  is  fixed,  and  knows 
that  his  own  guilt  is  detected,  he  purchases  impunity  by  falsely 
accusing  others.  I  would  suggest  to  you  that  the  circumstances 
are  too  slight  to  justify  you  in  acting  on  this  evidence.'  (z) 

6  There  is  a  great  difference  between  confirmations  as  to  the  cir- 
cumstances of  the  felony  and  those  which  apply  to  the  individual 
charged ;  the  former  only  prove  that  the  accomplice  was  present 
at  the  offence ;  the  latter  show  that  the  prisoner  was  connected 
with  it.  This  distinction  ought  always  to  be  attended  to.'  (a) 
Wilkes  and  Edwards  were  charged  with  stealing  a  lamb,  and  an 
accomplice  proved  the  case  against  both  the  prisoners,  and  stated 
that  they  threw  the  skin  of  the  lamb  into  a  whirley  hole,  the  situa- 
tion of  which  he  described  ;  and  a  constable  proved  that  he  found 
the  skin  in  the  whirley  hole.  A  quantity  of  meat  was  found  of  a 
kind  corresponding  with  that  of  the  stolen  lamb  in  the  house  of 
Edwards,  but  could  not  be  positively  identified,  and  a  witness 
proved  that  Wilkes  had  come  to  him  to  borrow  a  pair  of  shears, 
and  had  then  made  a  statement  to  him  to  the  same  effect  as  the  evi- 
dence of  the  accomplice.  Alderson,  B.,  said  in  summing  up,  '•  The 
confirmation  of  the  accomplice  as  to  the  commission  of  the  felony 
is  really  no  confirmation  at  all,  because  it  would  be  a  confirmation 


(2)   Reg.  v.  Farler,  MSS.  C.  S.  G.  8 
C.  &P.  106. 


(a)  Per  Alderson,  B.,  Rex  v.  Wilkes, 
infra. 
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as  much  if  the  accusation  were  against  you  and  me  as  it  would  be  as 
to  those  prisoners  who  are  now  upon  their  trial.  The  confirmation, 
which  I  always  advise  juries  to  require,  is  a  confirmation  of  some  fact 
which  goes  to  fix  the  guilt  upon  the  particular  person  charged.  You 
may  legally  convict  on  the  evidence  of  an  accomplice  only,  if  you 
can  safely  rely  upon  his  testimony ;  but  I  advise  juries  never  to  act 
on  the  evidence  of  an  accomplice  unless  he  is  confirmed  as  to  the 
particular  prisoner  who  is  charged  with  the  offence.  With  respect 
to  Edwards  it  is  proved  that  meat  of  a  similar  kind  was  found  in 
his  house.  The  meat  cannot  be  identified,  but  it  is  similar ;  that 
is,  therefore,  some  confirmation  of  the  accomplice  as  to  Edwards 
more  than  any  one  else.  It  is  also  proved  that  the  skin  was  found 
in  a  whirley  hole ;  that  is  no  confirmation,  because  it  does  not 
affect  the  prisoners  more  than  it  affects  any  other  persons.  With 
respect  to  Wilkes,  it  is  proved  by  the  witness  that  he  told  him 
nearly  the  same  story  as  the  accomplice  has  told  you  to-day.  If 
you  believe  that  witness,  there  is  confirmation  as  to  Wilkes.  You 
will  say  whether,  with  these  confirmations,  you  believe  the  accom- 
plice or  not.  If  you  think  that  his  evidence  is  not  sufficiently 
confirmed  as  to  one  of  the  prisoners,  you  will  acquit  that  one ;  if 
you  think  he  is  confirmed  as  to  neither,  you  will  acquit  both; 
and  if  you  think  that  he  is  confirmed  as  to  both,  you  will  find  both 
guilty.'  (b) 

Upon  an  indictment  for  receiving  a  sheep  knowing  it  to  have 
been  stolen,  an  accomplice  proved  that  a  brother  of  the  prisoner 
and  himself  had  stolen  two  sheep,  one  a  large,  the  other  a  small 
one,  and  that  the  brother  gave  one  of  them  to  the  prisoner,  who 
carried  it  into  the  house  in  which  the  prisoner  and  his  father  lived, 
and  the  accomplice  stated  where  the  skins  were  hid ;  on  the  houses 
of  the  prisoner's  father  and  the  accomplice  being  searched,  a  quan- 
tity of  mutton  was  found  in  each,  which  had  formed  parts  of  two 
sheep  corresponding  in  size  with  those  stolen;  and  the  skins  were 
found  in  the  place  named  by  the  accomplice.  Patteson,  J.,  ( If  the 
confirmation  had  merely  gone  to  the  extent  of  confirming  the  ac- 
complice as  to  matters  connected  with  himself  only,  it  would  not 
have  been  sufficient.  For  example,  the  finding  the  skins  at  the 
place  at  which  the  accomplice  said  they  were  would  have  been  no 
confirmation  of  the  evidence  against  the  prisoner,  because  the  ac- 
complice might  have  put  the  skins  there  himself.  But  here  we 
have  a  great  deal  more ;  we  have  a  quantity  of  mutton  found  in  the 
house  in  which  the  prisoner  resides,  and  that  I  think  is  such  a 
confirmation  of  the  accomplice's  evidence  as  I  must  leave  to  the 
jury.'  (c) 

Where  the  principal  witness  against  two  prisoners  was  an  ac- 
complice who  was  supported  by  other  evidence  in  his  statement 
against  one  of  the  prisoners,  but  not  against  the  other ;  Alderson, 
B.,  told  the  jury  that  f  where  there  is  one  witness  of  bad  character 
giving  evidence  against  both  prisoners,  a  confirmation  of  his  tes- 
timony with  regard  to  one  is  no  confirmation  of  his  testimony  as  to 
the  other.  If,  therefore,  you  find  there  is  a  corroboration  appli- 


(i)  Rex  v.  Wilkes,  7  C.  &  P.  272. 

(c)  Keg.  v.  Birkctt,  8  C.  &  P.  732. 
The  prisoner  was  acquitted.  Assuming 
that  the  confirmation  in  this  case  showed 


the  prisoner  to  have  been  connected  with 
the  transaction,  the  fact  of  his  being  the 
receiver  and  not  the  principal  seems  to 
have  been  wholly  uncorroborated.  C.S.G. 


/ 
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The  proper 
course  where 
there  is  only 

/one  prisoner 
is  to  advise 
the  jury  not 
fto  convict  him 
unless  the 
evidence  of 
the  accomplice 
be  confirmed, 
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cable  to  one  prisoner,  take  it  as  against  him;  but  unless  it  exists 
with  regard  to  both,  it  seems  to  me  that  it  would  be  unjust  to  give 
it  a  general  effect.'  (d) 

"Where  Stubbs,  Wardle,  and  Wraithman  were  indicted  for 
larceny  of  copper,  and  three  accomplices  were  examined,  but  their 
evidence  was  not  corroborated  as  to  Stubbs,  but  only  as  to  the 
other  prisoners,  it  was  urged  on  behalf  of  Stubbs  that  the  jury 
ought  to  be  directed  that  the  evidence  of  the  accomplices  ought  to 
have  been  corroborated  as  to  Stubbs ;  but  the  chairman  directed  the 
jury  that  it  was  not  necessary  that  the  accomplices  should  be  cor- 
roborated as  to  each  individual  prisoner ;  that  their  being  corrobo- 
rated as  to  material  facts  tending  to  show  that  the  other  prisoners 
were  connected  with  the  larceny  was  sufficient  as  to  the  whole 
case,  but  that  the  jury  should  look  with  more  suspicion  at  the 
evidence  in  Stubbs'  case,  where  there  was  no  corroboration,  but 
that  it  was  a  question  for  the  jury ;  and  upon  a  case  reserved  upon 
the  question  whether  this  direction  was  right,  Jervis,  C.  J.,  said, 
f  We  cannot  interfere  in  this  case,  although  we  may  regret  the  re- 
sult that  has  been  arrived  at.  It  is  not  a  rule  of  law  that  an  ac- 
complice must  be  confirmed  in  order  to  render  a  conviction  valid, 
and  it  is  the  duty  of  the  judge  to  tell  the  jury  that  they  may,  if  they 
please,  act  on  the  unconfirmed  testimony  of  an  accomplice.  It  is 
a  rule  of  practice,  and  that  only,  and  it  is  usual  in  practice  for  the 
judge  to  advise  the  jury  not  to  convict  on  the  testimony  of  an  ac- 
complice alone,  and  juries  generally  attend  to  the  direction  of  ,the 
judge,  and  require  confirmation.  There  is  a  further  point  in  this 
case.  Where  an  accomplice  speaks  as  to  the  guilt  of  three  pri- 
soners, and  is  confirmed  as  to  two  of  them  only,  the  jury  may  no 
doubt,  if  they  please,  act  on  the  evidence  of  the  accomplice  alone 
as  to  the  third  prisoner ;  but  it  is  proper  for  the  judge  in  such  case 
to  advise  the  jury  that  it  is  safer  to  require  confirmation  as  to  the 
third  prisoner,  and  not  to  act  on  the  accomplice's  evidence  alone  ; 
for  nothing  is  so  easy  as  for  the  accomplice,  speaking  truly  as  to 
all  the  other  facts  of  the  case,  to  put  the  third  man  in  his  own 
place ;  but  a  jury  may,  if  they  choose,  act  on  the  unconfirmed  tes- 
timony of  an  accomplice :  in  this  case  they  have  acted  on  the  evi- 
dence before  them,  and  we  cannot  interfere.'  Parke,  B.,  '  During 
the  time  I  have  been  on  the  bench,  now  more  than  a  quarter  of  a 
century,  I  have  uniformly  laid  down  the  rule  of  practice  as  it  has 
been  stated  by  the  Lord  Chief  Justice.  I  have  told  the  jury  that 
it  was  competent  for  them  to  find  a  prisoner  guilty  upon  the  un- 
supported testimony  of  an  accomplice,  but  that  great  caution 
should  be  exercised,  and  I  have  advised  them,  and  juries  have  acted 
on  that  advice,  not  to  find  a  prisoner  guilty  on  such  testimony  un- 
less it  was  confirmed.  There  has  been  a  difference  of  opinion  as 
to  what  corroboration  is  requisite,  but  my  practice  has  always  been 
to  direct  the  jury  not  to  convict  unless  the  evidence  of  the  accom- 
plice be  confirmed,  not  only  as  to  the  circumstances  of  the  crime, 
but  also  as  to  the  identity  of  the  prisoner.  An  accomplice  neces- 
sarily knows  all  the  facts  of  the  case,  and  his  story,  when  the  ques- 
tion of  identity  is  raised,  does  not  receive  any  support  from  its 
consistency  with  these  facts.  The  chairman  in  this  case  has  de- 
parted from  the  usual  practice,  but  the  jury  having  acted  upon  the 
(d)  Reg.  v.  Jenkins,  1  Cox,  C,  C,  177. 
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evidence,  the  secretary  of  state  can  only  interfere.'  Cresswell,  J., 
( I  agree  in  the  view  of  the  question  taken  by  my  brother  Parke, 
and  have  always  acted  upon  it.  You  may  take  it  for  granted  that 
the  accomplice  was  present  when  the  offence  was  committed,  and 
there  may  therefore  be  no  difficulty  in  corroborating  him  as  to  the 
facts,  but  that  has  no  tendency  to  show  that  any  particular  person 
who  may  be  accused  was  there.'  (e) 

Where  on  an  information  for  bribery  which  contained  eightx 
counts,  each  charging  a  distinct  act  of  bribing  different  voters,  it 
appeared  that  the  witnesses  went  successively  into  a  house,  and 
into  a  back  room,  in  which  the  defendant  was  seated,  and  after  an 
interview  with  the  defendant  each  of  them  passed  into  another 
room  in  which  another  person  was  seated,  from  whom  each  re- 
ceived the  several  sums  mentioned  in  the  several  counts  of  the  in- 
formation, and  then  passed  into  the  street  and  to  the  hustings  and 
voted ;  it  was  objected  that  there  was  no  corroborative  evidence  o 
each  of  the  witnesses,  and  that  the  jury  ought  to  be  directed  not 
to  act  upon  the  evidence  of  each  of  the  witnesses,  but  to  acquit  the 
defendant.  Martin,  B.,  however,  left  the  case  to  the  jury  as  follows : 
( Assume,  for  the  purposes  of  the  present  discussion,  that  this  man 
was  speaking  the  truth.  Is  there  any  law  which  prohibits  a  jury 
from  believing  a  man  who  (it  must  be  assumed  for  the  sake  of  ar- 
gument) spoke  the  truth  simply  because  he  is  not  corroborated  ?  I 
know  of  none.  I  know  of  no  rule  of  law  myself,  but  there  is  a  rule 
of  practice  which  has  become  so  hallowed  as  to  be  deserving  of 
respect ;  I  believe  these  are  the  very  words  of  Lord  Abinger — it 
deserves  to  have  all  the  reverence  of  the  law.  (/)  This  case  is 
distinguishable  from  Reg.  v.  Stubbs,  for  they  were  there  accessories 
properly  so  called,  and  all  the  persons  were  concerned  in  the  same 
offence  in  which  they  came  to  give  evidence ;  in  this  particular 
case  it  is  not  so,  because  all  of  these  cases  are  separately  gone  into, 
and  it  is  not  one  and  the  same  offence ;  and  if  you  think  that  all 
these  witnesses  have  spoken  the  truth,  then  it  is  clear  that  each 
case  is  separate ;  each  person  giving  money  is  a  distinct  offence. 
I  own  I  think  also  that  this  is  a  very  important  point,  and  that  it 
may  be  very  doubtful  whether  or  not  the  evidence  in  this  case  will 
be  found  to  be  of  that  corroborative  character  which  the  law  re- 
quires.' (g)  The  jury  found  a  verdict  of  guilty  on  one  count  only  ; 
and  on  a  motion  for  a  new  trial,  the  court  held  that  the  direction  to 
the  jury  was  right,  even  supposing  the  witnesses  could  be  consi- 
dered as  accomplices  of  the  defendant.  The  law  on  this  subject 
was  correctly  laid  down  in  Reg.  v.  Stubbs.  It  is  not  a  rule  of  law 
that  an  accomplice  must  be  corroborated  in  order  to  render  a  con- 
viction valid,  but  it  is  a  rule  of  general  and  usual  practice  to  advise 
juries  not  to  convict  on  the  evidence  of  an  accomplice  alone.  The 
application  of  that  rule,  however,  is  matter  for  the  discretion  of  the 
judge  by  whom  the  case  is  tried.  Moreover,  in  this  case  the  court 
thought  there  was  corroborative  evidence.  It  was  not  necessary 
that  there  should  be  corroborative  evidence  as  to  the  very  fact ;  it 
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(e)  Reg.  v.  Stubbs,  Dears.  C.  C.  555. 
(/)  See  Reg.  v.  Farler,  ante,  p.  604. 
(g)  This  summing  up  is  taken  from 


the  report  in  5  Law  T.  R.  147,  where  it 
is  much  better  given  than  in  the  report 
in  1  B,  &  S.  311. 
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is  enough  if  there  be  such  as  to  confirm  the  jury  in  the  belief  that 
the  accomplice  is  speaking  the  truth.  (A) 

Where  it  was  strongly  contended  that  two  accomplices  had  not 
been  corroborated;  Maule,  J.,  said,  fl  quite  agree  that  the  confir- 
mation of  an  accomplice  as  to  the  mere  fact  of  a  crime  having  been 
committed,  or  even  the  particulars  of  it,  is  immaterial  unless  the 
fact  of  the  prisoner  being  connected  with  it  is  proved.  It  often 
happens  that  an  accomplice  is  a  friend  of  those  who  committed  the 
crime  with  him,  and  he  would  much  rather  get  them  out  of  the 
scrape  and  fix  an  innocent  man  than  his  real  associates.  Confir- 
mation does  not  mean  that  there  should  be  independent  evidence 
of  that  which  the  accomplice  relates,  or  his  testimony  would  be 
unnecessary.  If,  for  instance,  a  burglary  had  been  committed, 
and  an  accomplice  gave  evidence  that  a  person  charged  was  present 
when  it  was  effected ;  if  that  person  had  been  seen  hovering  about 
the  premises  some  time  before,  or  was  seen  in  possession  of  some 
of  the  stolen  property  shortly  after,  that  might  be  reasonable  con- 
firmation of  the  statement  that  the  prisoner  helped  to  commit  the 
crime.'  (z) 

It  has  been  held  that  confirmation  by  the  wife  of  an  accomplice 
is  no  confirmation  at  all.  Upon  an  indictment  for  stealing  a  sheet 
it  appeared  that  the  sheet  was  found  in  the  house  of  the  accom- 
plice, who  gave  evidence  to  prove  that  the  prisoners  stole  the  sheet, 
and  the  wife  of  the  accomplice  was  the  only  person  to  confirm  the 
accomplice's  statement ;  Park,  J.  A.  J.,  (  Confirmation  by  the  wife 
is,  in  a  case  like  this,  really  no  confirmation  at  all.  The  wife 
and  the  accomplice  must  be  taken  as  one  for  this  purpose.  The 
prisoners  must  be  acquitted.'  (j) 

Where  a  principal  and  receiver  are  jointly  indicted,  and  an  ac- 
complice is  confirmed  as  against  the  principal,  but  not  as  against 
the  receiver,  this  is  not  sufficient  to  support  the  case  against  the 
receiver.  The  two  Moores  were  indicted  for  stealing,  and  Spindlo 
for  receiving  some  ducks,  and  an  accomplice  proved  that  the  Moores 
and  himself  went  to  the  house  of  Spindlo,  at  Wantage,  and  sold 
him  the  stolen  ducks,  at  the  same  time  telling  him  from  whom 
they  had  been  stolen,  and  a  witness  proved  that  he  saw  the  ac-  . 
complice  at  Wantage  in  company  with  the  Moores.  Alderson,  B., 
6  The  corroboration  you  should  have  is  a  corroboration  affecting 
Spindlo.  Confirming  the  evidence  of  the  accomplice  as  against 
the  Moores  does  not  advance  the  case  as  against  Spindlo.'  (A)  So 


(A)  Reg.  v.  Boyes,  1  B.  &  S.  311.  As 
to  the  distinction  taken  between  Reg.  v. 
Stubbs  and  this  case,  it  seems  to  make  no 
difference.  If  a  man  is  charged  with  se- 
veral offences  in  the  same  indictment,  the 
evidence  to  prove  each  ought  to  be  the 
same  as  if  each  were  the  subject  of  a  se- 
parate indictment.  In  this  case  each  act 
of  bribery  appears  to  have  been  proved 
by  the  party  bribed  alone  ;  there,  there- 
fore, was  no  corroboration  at  all  as  to 
any  one  act  of  bribery.  Suppose  a  ser- 
vant were  indicted  for  three  larcenies 
from  his  master  within  six  months,  and 
three  receivers  gave  evidence  against 
him,  but  they  were  the  only  witnesses,  it 
seems  clear  the  case  ought  wholly  to  fail 
for  want  of  any  corroboration.  See  Reg. 


v.  Pratt,  4  F.  &  F.  315,  Appendix. 

(i)  Reg.  v.  Mullins,  3  Cox,  C.  C.  526. 
Wightman,  J.,  was  present. 

<j)  Rex  v.  Neal,  7  C.  &  P.  168.  Mr. 
Phillipps,  vol.  1,  p.  33,  observes,  that  in  this 
case  '  the  circumstances  of  the  case  might 
have  been  such  as  to  warrant  this  deci- 
sion. But  it  may  often  happen  that  the 
evidence  of  the  wife  is  so  free  from  all 
suspicion,  so  independent  of  the  evidence 
of  the  husband,  so  manifestly  uncoiicertcd 
and  uncontrivcd,  and  so  undesigncdly 
corroborative  of  his  evidence,  that  it  might 
be  proper  not  to  consider  the  accomplice 
and  his  wife  as  one,  but  to  act  upon  her 
evidence  as  sufficient  confirmation.' 

(£)  Rex  v.  Moores,  7  C.  &  P.  270. 
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confirmation  as  to  the  receivers,  without  confirmation  against  the 
principal,  is  insufficient.  One  prisoner  was  indicted  for  stealing, 
and  two  other  prisoners  for  receiving,  several  pairs  of  shoes,  know- 
ing them  to  have  been  stolen,  and  the  only  witness  to  prove  the 
felony  was  an  accomplice,  and  she  also  proved  the  case  against  the 
receivers ;  she  was  confirmed  as  to  the  latter,  but  there  was  no  con- 
firmation whatever  as  to  her  testimony  against  the  principal ;  it 
was  objected  that  even  as  to  the  receivers  the  confirmation  was 
not  sufficient  in  itself;  but  if  it  was,  it  would  still  be  necessary  to 
confirm  the  witness  as  against  the  principal ;  for  if  the  case  failed 
against  her,  the  receivers  would  be  entitled  to  an  acquittal.  Little- 
dale,  J.,  *  The  confirmation  as  to  the  receivers  is  slight ;  but  as 
there  is  no  confirmation  against  the  principal  felon,  I  think  the 
case  fails  altogether;  there  ought  to  be  confirmation  on  that 
point  before  the  jury  can  be  asked  to  believe  the  witness's  testi- 
mony.' (/) 

So  where  on  an  indictment  against  a  prisoner  for  receiving 
stolen  oats,  a  quantity  of  oats  were  found  on  the  prisoner's  pre- 
mises, which  the  prosecutor  believed  to  be  his,  but  could  not  posi- 
tively identify  them,  as  they  were  mixed  with  peas,  and  the  only 
other  evidence  was  that  of  the  thief,  who  had  pleaded  guilty ; 
Pollock,  C.  B.,  advised  the  jury  to  acquit  the  prisoner,  it  being 
perilous  to  convict  a  person  as  receiver  on  the  sole  evidence  of  the 
thief.  This  would  put  it  in  the  power  of  a  thief,  from  malice 
or  revenge,  to  lay  a  crime  on  any  one  against  whom  he  had  a 
grudge.  And  here  there  was  no  adequate  confirmation  of  the 
thiefs  evidence,  (m} 

The  practice  of  requiring  confirmation  where  the  case  for 
the  prosecution  is  supported  by  one  accomplice,  applies  equally 
when  two  or  more  accomplices  are  brought  forward  against 
a  prisoner,  (n)  Upon  an  indictment  for  assisting  in  the  illegal 
landing  of  uncustomed  goods,  some  part  of  the  evidence  de- 
pended upon  the  testimony  of  two  accomplices,  and  Littledale, 
J.,  in  summing  up,  said,  (  Then  was  the  prisoner  there.  Two 
of  his  accomplices  speak  distinctly  to  him.  If  these  statements 
were  the  only  evidence  against  him,  I  should  not  advise  you 
to  convict  upon  their  testimony.  It  is  not  usual  to  convict 
upon  the  evidence  of  one  accomplice  without  confirmation; 
and  in  my  opinion  it  makes  no  difference  that  there  are  more 
than  one.'  (o) 

A  married  woman  who  consents  to  her  husband  committing  an 
unnatural  offence  with  her  is  an  accomplice  in  the  felony,  and  as 
such  her  evidence  requires  confirmation.  (/?)  And  the  same  would 
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(/)  Rex  v.  Wells,  M.  &  M.  326.  All 
the  prisoners  were  acquitted.  It  is  not 
stated  what  the  form  of  the  indictment 
was,  but  it  is  conceived  it  must  have  al- 
leged the  receipt  to  be  of  the  shoes  *  so 
stolen  as  aforesaid,'  so  that  an  acquittal 
of  the  principal  necessarily  caused  an 
acquittal  of  the  receivers.  See  Hex  v. 
Woolford,  1  M.  &  Rob.  384,  ante,  vol.  2, 
p.  556.  If  there  had  been  counts  charging 
the  receivers  with  a  substantive  felony, 
there  seems  no  reason  why  the  receivers 
VOL.  III.  K 


might  not  have  been  convicted,  though 
the  principal  was  acquitted.  See  ante, 
vol.  2,  p.  557,  and  Rex  v.  Field,  post, 
p.  611.  C.  S.  G. 

(///)  Reg.  v.  Robinson,  4  F.  &  F.  43. 

(n)  1  Phill.  Ev.  33.  Reg.  v.  Stubbs, 
Dears.  C.  C.  555,  ante,  p.  C07. 

(o)  Rex  v.  Noakes,  5  C.  &  P.  326,  cor. 
Littledale,  J.,  Bolland,  B.,  and  Alder- 
son,  J. 

(/>)  Reg.  v.  Jelly  man,  8  C,  &  P.  604. 
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be  the  case  if  the  party  with  whom  the  offence  was  committed  was 
a  male,  and  consented,  (y) 

There  are  some  persons  who,  although  themselves  in  point  of 
law  participators  with  the  prisoner  in  the  crime  with  which  he  is 
charged,  have  been  considered  as  not  in  such  a  situation  as  to  make 
it  requisite  that  their  evidence  should  be  confirmed.  Thus,  al- 
though all  persons  who  are  present  aiding  and  assisting  at  a  prize 
fight  are  in  point  of  law  principals  in  the  second  degree  in  man- 
slaughter if  death  ensues,  yet  they  have  been  holden  not  to  be  such 
accomplices  as  to  require  any  evidence  to  confirm  their  testi- 
mony, (r) 

Where  on  an  indictment  against  certain  Chartists  under  the 
11  &  12  Viet.  c.  12,  two  witnesses  admitted  that  they  joined  the 
conspirators  simply  for  the  purpose  of  betraying  them,  and  each 
did  so  without  the  knowledge  of  the  other,  but  both  had  been 
as  active  as  any  of  the  conspirators,  endeavouring  to  persuade 
strangers  to  join  them,  and  urging  those  who  were  members  to 
deeds  of  violence  :  it  was  held  that  there  was  no  rule  of  law  which 
declared  that  their  evidence  required  confirmation,  nor  any 
rule  of  practice  which  said  that  juries  ought  not  to  believe  them. 
A  spy  may  be  an  honest  man  ;  he  may  think  that  the  course  he 
pursues  is  absolutely  essential  for  the  protection  of  his  own  in- 
terests and  those  of  society ;  and,  if  he  does  so,  if  he  believes  that 
there  is  no  other  method  of  counteracting  the  dangerous  designs 
of  wicked  men,  there  is  no  impropriety  in  his  taking  upon  himself 
the  character  of  informer.  The  'government  are  justified  in  em- 
ploying spies,  and  a  person  so  employed  does  not  deserve  to  be 
blamed  if  he  instigates  offences  no  further  than  by  pretending  to 
concur  with  the  perpetrators.  Under  such  circumstances  they  are 
entirely  distinguished  in  fact  and  in  principle  from  accomplices,  (s) 

Where  upon  an  indictment  against  two  prisoners  for  malici- 
ously shooting,  and  against  a  third  as  an  accessory  after  the  fact, 
a  person  proved  that  he  had  been  employed  by  the  accessory  to 
remove  the  principals  out  of  the  way,  and  for  this  he  had  received 
money,  and  had  hidden  the  principals  in  an  outhouse,  and  there 
was  no  corroboration  by  any  other  witness  as  to  these  facts ;  and 
it  was  contended  that  as  the  witness  was  an  accomplice  he  ought 
to  be  corroborated ;  Gurney,  B.,  observed,  in  summing  up,  that 
(  with  regard  to  the  necessity  of  confirming  an  accomplice  much 
might  depend  upon  the  nature  of  the  crime  in  question :  it  was  for 
the  jury  to  consider  whether  there  was  anything  in  the  witness's 
conduct  to  warrant  their  disbelieving  him.'  (f) 

It  has  been  holden  that  the  fact  of  a  party  having  been  sum- 
marily convicted  for  poaching  in  the  night  under  the  9  Geo.  4,  c. 
69,  s.  1,  does  not  dispense  with  the  necessity  of  producing  confir- 


(</)  Per  Patteson,  J.,  ibid. 

(r)  Rex  v.  Hargrave,  5  C.  &  P.  170, 
Patteson,  J. 

(s)  Reg.  v.  Mullins,  3  Cox,  C.  C.  526. 
Maule,  J. ,  and  Wightman,  J. 

0)  Rex  v.  Jarvis,  2  M.  &  Rob.  40.  In 
Rex  v.  Durham,  1  Leach,  478,  where  a 
receiver  was  admitted  as  a  witness  against 
some  burglars,  and  was  uncorroborated, 
the  court  observed  that  the  receiver  was 
to  be  considered  rather  as  an  accessory 


after  the  fact  than  as  an  accomplice  in 
the  facts  ;  but  this  distinction  seems 
never  to  have  been  acted  upon  in  any  case, 
and  the  case  in  which  it  was  taken  was 
decided  on  the  authority  of  Rex  v.  At- 
wood,  ante,  p.  600,  on  the  ground  that 
the  circumstance  of  his  being  an  accom- 
plice went  to  his  credit  only,  and  that  his 
evidence  might  be  left  to  the  jury,  al- 
though it  was  entirely  uncorroborated. 
See  Reg.  r.  Robinson,  ante,  note  (m\ 
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matory  evidence  of  his  testimony  when  produced  as  a  witness 
against  his  companions  upon  an  indictment,  under  the  9th  section 
of  the  same  statute,  founded  upon  the  same  transaction,  (u) 

The  practice  of  requiring  confirmation  has  been  stated  not  to 
extend  to  misdemeanors,  (v)  but  it  has  been  well  observed  that 
there  appears  to  be  no  sound  reason  for  such  a  distinction,  (w)  and 
the  case  of  Reg.  v.  Farler  (x)  is  a  distinct  authority  that  the 
practice  does  extend  to  misdemeanors. 

Upon  a  review  of  the  cases,  the  utmost  that  can  properly  be 
deduced  from  them  seems  to  be  that  on  the  trial  of  a  prisoner, 
against  whom  an  accomplice  appears  as  a  witness,  there  should  be 
(for  warranting  a  judge  in  advising  the  jury  to  give  credit  to  such 
a  witness,  and  to  warrant  the  jury  in  convicting)  some  confirmatory 
evidence,  that  is,  some  proof  independent  of  the  evidence  of  the 
accomplice,  from  which  it  may  be  reasonably  inferred  that  the 
prisoner  was  concerned  with  the  accomplice  in  the  commission  of 
the  crime.  And  on  the  trial  of  several  prisoners  charged  as  being 
jointly  concerned  in  a  crime  there  should  be  some  unimpeachable 
independent  evidence,  from  which  the  jury  may  reasonably  be 
satisfied  that  the  accomplice  speaks  truly  as  to  all  the  prisoners, 
and  that  they  were  all  jointly  concerned  with  him.  But  it  would 
be  going  much  too  far  to  bind  the  discretion  either  of  a  judge  or 
jury  by  any  fixed  rigid  rule  as  to  the  quantity  or  kind  of  confir- 
matory evidence  which  ought  to  be  given.  This,  however,  is 
settled,  that  the  confirmation  required  should  not  be  a  confirmation 
merely  of  those  parts  of  the  narrative  which  implicate  the  accom- 
plice alone,  and  which  may  be  true  without  involving  the  prisoners 
in  any  share  in  the  transaction ;  but  such  a  corroboration  by  unim- 
peached  evidence  as  may  satisfy  the  jury  that  those  persons  whom 
he  charges  with  a  participation  of  the  crime  were  in  truth,  as  he 
represents,  his  confederates  and  associates  in  guilt,  (y) 

Whether  the  evidence  brought  forward  to  confirm  the  accom- 
plice is  a  satisfactory  and  sufficient  confirmation  is  a  question  which 
the  jury  are  to  determine.  (2) 

Where  an  accomplice  is  confirmed  as  to  some  of  the  prisoners, 
but  not  as  to  all,  the  jury  may  be  recommended  not  to  rely  on  his 
testimony  as  to  the  latter,  but  to  give  it  credence  as  to  the  former. 
In  a  case  of  great  importance  where  an  accomplice  swearing  posi- 
tively to  several  prisoners  was  confirmed  as  to  some  and  not  con- 
firmed as  to  others;  Vaughan,B.,  recommended  the  jury  to  acquit  the 
latter,  and  they  were  accordingly  acquitted,  while  those  as  to  whom 
the  accomplice  was  confirmed  were  convicted  and  executed,  (a) 

An  accomplice  is  a  competent  witness  for  his  associates  as  well 
as  against  them,  even  when  they  are  severally  indicted  for  the 
same  offence,  whether  he  is  convicted  or  not.  (b)  Where  there  is 
not  any  or  very  slight  evidence  against  one  of  several  prisoners 

(u)  Reg.  v.  Farler,  8  C.  &P.  106,  ante, 
p.  603. 

(y)  Per  Gibbs,  Attorney-General,  in 
Rex  v.  Jones,  31  How.  St.  Tr.  315. 

(w)  1  Phill.  Ev.  32,  note. 

(or)  Supra,  note  (M).     And  see  Reg,  v. 
Boyes,  1  B.  &  S.  311.     Ante,  p.  608. 

(y)  1  Phill.  Ev.  37,  38. 

(z)  1  Phill.  EY.  38. 

R  R   2 


marily  con- 
victed. 


In  cases  of 
misdemeanor. 


Result  of  the 
cases. 
[968] 


The  jury  may 
convict  some 
and  acquit 
others  upon 
the  evidence 
of  the  same 
accomplice. 


Accomplice 
evidence  for 
prisoner. 


(a)  Rex  v.  Field,  Dick.  Q.  S.  520.  See 
per  Alderson,  B.,  in  Rex  v.  Wilkes,  ante, 
p.  604. 

(6)  2  Stark.  Ev.  13.  2  Hale,  P.  C.  280, 
citing  the  case  of  Bilmore,  Gray,  and 
Harbin,  2  Roll.  Abr.  685,  pi.  3.  Bath 
and  Montague's  case,  cited  in  Lock  v. 
Hay  ton,  Fortesc.  246. 
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indicted  and  tried  together,  the  court  will  sometimes  direct  the  jury 
to  give  their  verdict  as  to  him,  and  upon  their  acquittal  of  him  admit 
his  testimony  for  the  others,  (c)  In  a  case  where  one  of  the  defend- 
ants on  an  indictment  for  an  assault  submitted  and  was  fined,  and 
paid  the  fine ;  Pratt,  C.  J.,  allowed  him  to  be  a  witness  for  the 
other,  considering  the  trial  at  an  end  with  respect  to  him.  (rf)  But 
on  a  joint  indictment  against  several  for  a  misdemeanor,  a  defend- 
ant who  suffered  judgment  by  default  has  been  held  not  to  be  a 
witness  for  the  other  defendants.  (<?)  Where,  however,  one  of  two 
prisoners  charged  with  housebreaking  pleaded  guilty ;  Coltman, 
J.,  held  that  this  prisoner  might  be  called  as  a  witness  by  the 
other  prisoner  to  prove  that  he  was  not  present  at  the  committing 
of  the  offence ;  (f)  and  in  another  case  Erie,  J.,  allowed  a  prisoner 
who  pleaded  guilty  to  an  indictment  for  uttering  a  forged  note, 
and  against  whom  a  previous  conviction  was  proved,  to  be  called 
as  a  witness  for  another  prisoner ;  but  he  was  previously  sentenced, 
which  Erie,  J.,  considered  to  be  the  proper  course,  (g) 


tency  of 
witnesses. 


SEC.  VII. 
Wliat  Witnesses  are  Competent. 

Of  the  compe-  BY  the  competency  of  a  witness  is  meant  his  admissibility  to  give 
evidence ;  if  he  is  incompetent  (of  which  the  court  is  to  judge)  (a) 
he  is  to  be  totally  excluded  from  giving  his  testimony ;  if  he  is 
competent,  it  will  then  be  for  the  jury  to  decide  whether  his  evi- 
dence, when  given,  is  entitled  to  credit. 

All  persons  are  admissible  witnesses  who  have  the  use  of  their 
reason,  and  such  religious  belief  as  to  feel  the  obligation  of  an  oath, 
and  who  are  not  interested  in  the  manner  hereafter  mentioned,  (b) 
The  causes  of  incompetency,  therefore,  to  be  considered  are — 1. 
Defect  of  understanding.  2.  Defect  of  religious  belief.  3.  Interest ; 
and  therewith  of  the  incompetency  of  husband  and  wife. 

1.  Persons  incompetent  from  want  of  understanding.  Idiots  (c) 
are  not  admissible  to  give  evidence.  By  the  word  ( idiot '  is  meant 
a  fool  or  madman  from  his  nativity,  who  never  has  any  lucid  in- 
tervals, (d)  A  person  deaf  and  dumb  from  his  nativity  (though  in 
presumption  of  law  an  idiot),  (e)  if  he  is  capable  of  conversing  by 
signs,  and  has  a  proper  sense  of  the  obligation  of  an  oath,  may  be 
admitted  as  a  witness  and  examined  with  the  assistance  of  an  in- 
terpreter. (/)  But  however  intelligent  and  capable  of  communi- 
cating and  receiving  information  by  signs  he  may  be,  he  cannot  be 


Want  of  un- 
derstanding. 

Idiots. 

Deaf  and 
dumb. 


(c)  2  Hawk.  P.  C.  c.  46,  s.  98.  Hex  v. 
Bedder,  1  Sid.  237.  2  Stark.  Ev.  13. 

(J)  Rex  v.  Fletcher,  1  Str.  633.  Rex 
v.  Sherman,  Gas.  temp.  Hardw.  303.  1 
Phill.  Ev.  68. 

(e)  Rex  v.  Lafone  and  others,  5  Esp. 
N.  1*.  C.  155  ;  but  this  case  has  been 
doubted,  and,  as  it  should  seem,  on  very 
good  grounds.  1  Phill.  Ev.  68. 


(/)  Reg.  v.  George,  C.  &  M.  1 1 L 
(#)  Reg.  v.  Jackson,  6  Cox,  C.  C.  525. 

(a)  2  Hale,  P.  C.  277. 

(b)  Per  Lawrence,  J.,  in  Jordaine  v. 
Lashbrooke,  7  T.  R.  610. 

(c)  Com.  Dig.  Testmoign,  A.  1. 

(d)  See  ante,  vol.  1,  p.  11. 
0)  Ibid. 

(/)  Ruston's  case,  1  Leach,  C.  C.  408. 
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admitted  as  a  witness  if  it  does  not  appear  that  he  clearly  under- 
stands the  nature  of  an  oath.  (^7)     So  lunatics  are  incompetent ;  Lunatics, 
that  is,,  persons  usually  mad,  but  if  they  have  intervals  of  reason  (A) 
they  are  competent  during  those  times,  (z)     And  in  such  cases  it 
is  for  the  judge  to  determine  whether  the  insane  person  has  the 
sense  of  religion  in  his  mind,  and  whether  he  understands  the 
nature  and  the  sanction  of  an  oath,  and  then  the  jury  are  to  decide 
on  the  credibility  and  the  weight  of  his  evidence,  (j)  With  respect  Children. 
to  children,  the  rule  now  seems  to  be  that  their  competency  does 
not  depend  on  their  age,  but  that  a  child  of  any  age  may  be  ex- 
amined, if  capable  of  distinguishing  between  good  and  evil ;  (A) 
but  whatever   be  its  age,  it  cannot  be  examined  without  being 
sworn.  (/)     Whether  the  infant  be  competent  or  not  is  a  question 
for  the  discretion  of  the  court,  (m)     Before  a  child  is  examined 
the  judge  must  be  satisfied  that  the  child  feels  the  binding  obliga-      [970] 
tion  of  an  oath  from  the  general  course  of  its  religious  education. 
The  effect  of  the  oath  upon  the  conscience  of  the  child  should 
arise  from  religious  feelings  of  a  permanent  nature,  and  not  merely 
from  instructions,  confined  to  the  nature  of  an  oath,  recently  com- 
municated to  it  for  the  purposes  of  a  trial.     Where,  therefore,  on 
an  indictment  for  murder  it  appeared  that,  previous  to  the  happen- 
ing of  the  circumstances,  to  which  a  child  came  to  speak,  she  had 
had  no  religious  education  whatever,  and  had  never  heard  of  a 
future  state,  and  she  had  been  twice  visited  by  a  clergyman  who 
had  given  her  some  instruction  as  to  the  nature  and  obligation  of 
an  oath,  but  she  had  no  intelligence  as  to  religion  or  a  future  state 
at  the  time  of  trial ;  her  testimony  was  rejected,  (n)     There  is 
no  difference  in  respect  of  the  competency  of  children  between 
capital  cases  and  misdemeanors.   (0)     Where  the  child  has  ap-  Postponing 
peared  not  sufficiently  to  understand  the  nature  and  obligation  of  ta°  ir™l  in 
an  oath,  judges  have  often  thought  it  necessary  for  the  purposes  child  may  be 
of  justice  to  put  off  the  trial  of  a  prisoner,  directing  that  the  child  instructed, 
in  the  meantime  should  be  properly  instructed,  (p)     It  is  entirely 
in  the  discretion  of  the  court  whether  the  trial  should  be  postponed 
for  this  purpose  or  not :  and  where  the  want  of  understanding  the 
nature  and  obligation  of  an  oath  arose  from  no  neglect,  but  from 

(g)  Reg.  v.  O'Brien,  1  Cox,  C.  C.  185,  Patteson,    J.      In    Reg.   v.  Holmes,  2 

Jackson,  J.  F.  &  F.  788,  Wightman,   J.,  seems  to 

(A)  Ante,  vol.  1,  p.  12.  have  thought  it  sufficient  to  allow  a  child 

(0  Com.  Dig.  Testmoign,  A.  1.  of  six  years  old  to  be  sworn,  that  to  the 

(j)  Eeg.  v.  Hill,  2  Den.  C.   C.   254.  question,  '  Is  it  a  good  or  bad  thing  to 

See  this  ca.se,  post,  p.  636.  tell  a  lie  ?'  the  child  answered,  'A  bad 

(A)   Ante,  vol.  1,  p.   931.     By  such  thing.'     But  the  following  questions  and 

capability  must  be  understood  a  belief  in  answers  were  also  put  and  given  :  '  Do 

God,  or  in  a  future  state  of  rewards  and  you  say  your  prayers  ?'     'Yes.'    'What 

punishments  ;  from  which  the  court  may  becomes  of  a  person  who  tells  lies  ?'    'If 

be  satisfied  that  the  witness  entertains  a  he  tells  lies    he  will  go  to  the  wicked 

proper  sense  of  the  danger  and  impiety  fire  ;'  and  the  child  was  then  sworn.  And 

of  falsehood,   ibid.     'It  certainly  is  not  Wightman,  J.,  admitted  a  child  of  about 

law  that  a  child  under  seven  cannot  be  the  same  age,  who  answered  the  question, 

examined  as   a  witness.      If  he  shows  'Is  it  a  good  or  bad  thing  to  tell  a  lie?' 

sufficient    capacity   on    examination,    a  by  saying  it  was  a  bad  thing.     Anony- 

judge  would  allow  him  to  be  sworn.'  Per  mous  in  the  note,  ibid. 
Alderson,  B.,  Reg.  v.  Perkins,   2   Moo.  (o)  Rex  v.  Travers,  2  Stra.  700. 

C.  C.  R.  135.  (;>)  Ante,  vol.  1,  p.  931.     1  Phil!.  Ev.  5. 

(/)  See  further  on  this  subject,  ante,  But  this  must  not  be  done  in  order  that 

vol.  1,  p.  931.  an  adult  may  become  capable,  ibid,  post, 

(m)  1  Stark.  Ev.  94.  p.  617. 
(n)  Rex  v.  Williams,  7  C.  &  P.  321, 
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the  child  being  only  six  years  old,  and  therefore  being  too  young 
to  have  been  taught;  Pollock,  C.  B.,  refused  to  postpone  the  trial, 
as  he  doubted  whether  the  loss  in  point  of  memory  would  not  more 
than  countervail  the  gain  in  point  of  religious  education,  (y)  But 
an  application  to  postpone  the  trial  on  this  ground  ought  pro- 
perly to  be  made  before  the  child  is  examined  by  the  grand  jury, 
or,  at  all  events,  before  the  trial  has  commenced ;  for  if  the  jury 
are  sworn,  and  the  prisoner  is  put  upon  his  trial  before  the  in- 
competency  of  the  witness  is  discovered,  the  judge  cannot  discharge 
the  jury,  but  should  direct  an  acquittal,  (r)  When  the  child  is  in- 
competent to  be  sworn,  the  account  which  it  has  given  of -the 
transaction  to  others  is  inadmissible,  (s) 

2.  Of  incompetency  from  defect  of  religious  belief.  The  rule 
as  now  settled  appears  to  be,  that  as  far  as  regards  this  kind  of 
incompetency,  infidels  of  this  and  all  other  countries,  who  yet  be- 
lieve in  a  God,  the  avenger  of  falsehood,  are  admissible  as  witnesses, 
and  the  only  persons  incompetent  are  those  who  do  not  believe  in 
a  God,  the  dispenser  of  future  rewards  and  punishments ;  (t)  and 
it  should  seem  that  it  makes  no  difference  whether  the  belief  is  that 
such  dispensation  is  to  take  place  in  a  present  or  in  a  future  state 
of  existence.  6  Such  infidels,'  says  Lord  C.  J.  Willes,  in  the  case 
of  Omichund  and  Barker,  (u) '  who  either  do  not  believe  a  God,  or, 
if  they  do,  do  not  think  that  He  will  either  reward  or  punish  them 
in  this  world  or  in  the  next,  cannot  be  witnesses  in  any  case,  nor 
under  any  circumstances — for  this  plain  reason,  because  an  oath 
cannot  possibly  be  any  tie  or  obligation  to  them.' 

Where  a  plaintiff  being  called  as  a  witness  was  sworn  on  the 
voire  dire,  and  was  questioned  and  answered  as  follows : — ( Do  you 
believe  in  a  God  ? ' — f  I  do  not.'  ( Do  you  believe  in  the  obligation 
of  an  oath  ? ' — c  I  believe  my  word  is  my  bond.'  '  Do  you  believe 
that  there  is  an  obligation  attached  to  the  oath  ?' — 1 1  do  not  believe 
in  an  obligation  of  an  oath  any  more  than  on  that  of  my  word.' 
( Do  you  believe  in  a  future  state  of  rewards  and  punishments  ?  '- 
'  I  do  not.'  f  Do  you  believe  that  you  are  bound  to  speak  the 
truth?' — CI  do.'  'Do  you  believe  you  are  responsible  if  you 
tell  a  falsehood  ? ' — '  I  do,  to  my  fellow  men  and  to  my  own  con- 
science.' 'Do  you  believe  in  a  moral  obligation  to  speak  the 
truth?' — '  I  do.'  f  Do  you  believe  that  you  are  morally  bound  to 
speak  the  truth  by  the  solemn  declaration  you  have  taken  ? ' — e  I 

do.'     It  was  held  that  the  judge  rightly  refused  to  permit  her  to 
i  •     j   /  \  jo  j  r 

be  examined,  (v) 

The  proper  method,  however,  of  administering  the  oath  must 
vary  according  to  that  which  the  proposed  witness  himself  consi- 
ders most  obligatory ;  (w)  for,  e  as  the  purpose  is  to  bind  his  con- 
science, every  man  of  every  religion  should  be  bound  by  that  form 


(9)  Keg.  v.  Nicholas,  2  C.  &  K.  246. 
Pollock,  C.  B.,  observed  that  he  could 
easily  conceive  that  there  might  be  cases 
where  the  intellect  of  the  child  was  much 
more  ripened,  as  in  the  cases  of  children 
of  nine,  ten,  or  twelve  years  old,  where 
their  education  had  been  so  utterly  ne- 
glected that  they  were  wholly  ignorant 
on  religious  subjects ;  and  in  these  cases 
a  postponement  of  the  trial  might  be  very 


proper. 

(r)  1  Phill.  Ev.  5,  citing  Rex  v.  Wade, 
post,  p.  617. 

(«)  Beg.  v.  Nicholas,  2  C.  &  K.  246. 
1  Phill.  Ev.  5. 

(0  1  Phill.  Ev.  10.' 

(w)  Willes's  Rep.  549. 

(v)  Madan  v.  Catanach,  7  H.  &  N. 
360. 

(w)  Willes's  Rep.  549. 
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which  he  himself  thinks  will  bind  his  own  conscience  most.'  (#) 
Therefore,  a  Mahometan  should  be  sworn  on  the  Alcoran ;  (y)  a 
Jew  on  the  Pentateuch,  with  his  head  covered ;  (z)  a  Gentoo  ac- 
cording to  his  peculiar  forms,  (a)  So  a  witness  professing  Chris- 
tianity, but  declining  to  swear  on  the  New  Testament,  was  allowed 
to  be  sworn  on  the  Old  Testament,  upon  stating  that  he  should 
consider  such  oath  binding  on  his  conscience.  '(£)  By  the  law  of 
Denmark  an  oath  is  taken  in  all  judicial  proceedings  by  holding  up 
three  fingers  of  the  right  hand,  to  indicate  the  three  persons  of  the 
Holy  Trinity,  and  promising  to  speak  the  truth,  (c)  But  although 
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(a:)  By  Lord  Mansfield  in  Atcheson  v. 
Everitt,  Cowp.  389.  And  sec  Miller  v. 
Salomon?,  7  Exch.  B.  475. 

(y)  Morgan's  case,  1  Leach,  54. 

(z)  Omichund  v.  Barker,  Willes,  543. 
1  Phill.  Ev.  9. 

(a)  1  Phill.  Ev.  9.     1  Chit.  Grim.  L. 
591. 

(b)  Edmonds  v.  Rowe,  R.  &  M.  N.  P.R. 
77,  Bosanquet,  Serjt. 

(c)  Boelen  v.  Melladew,  10  C.  &  B. 
898.     There  is  no  doubt  that  this  is  the 
most  ancient  form  of  taking  an  oath,  and 
it  is  equally  clear  that  it  originated  from 
the  fact  that  the  sacred  name  of  Jehovah 
was  never  uttered  by  any  Jew,  except  the 
High  Priest,  and  by  him  only  once  in 
the  year.     Lee's  Hebr.  Gram.  28.    Lee 
there  says,  '  This  is  a  mere  Jewish  super- 
stition, derived  from  a  considerable  anti- 
quity.'   It  is,  however,  as  old  as  the  3rd 
Chapter  of  Genesis:  for  there  throughout 
the  conversation  between  Eve  and  the 
serpent  the  Avord  Jehovah  is  omitted,  and 
Elohim  alone  used  in  the  Hebrew,  al- 
though  immediately  before  and  imme- 
diately after  that  conversation  Jehovah 
Elohim   are  used,  and  that,  too,  in  the 
same  narrative  ;  and  the  only  assignable 
reason  for  the  omission  of  Jehovah  in  the 
conversation  itself  is,   that  that   sacred 
name  was  then  never  uttered  in  speaking. 
The  first  instance  in  which  an  oath  is 
mentioned  in  the  Bible  is  Gen.  14,  v.  22, 
which  ought  to  be  translated,    'I  have 
lifted  up  my  hand  to  Jehovah;'  but  the 
like  expression  occurs  frequently  after- 
wards in  the  original,  though  sometimes 
it  is  otherwise  translated  in  our  version. 
In  Moore's  Lost  Tribes  of  the  Saxons  of 
the  East  and  West,  p.  234,  it  is  stated 
that  the  High  Priest  of  the  Jews,  in  order 
to  signify  the  name  of  Jehovah,  was  ac- 
customed to  hold   his  hand   aloft   with 
three  fingers  extended  in  a  manner,  of 
which  he  gives  a  figure,  in  which  the 
thumb  is  represented   as  holding  down 
the  little  finger,  whilst  the  other  three 
fingers  are   extended.     A  more  appro- 
priate emblem  of  the  Holy  Trinity  could 
not  have  been   devised,   and  when  the 
hand  was  held  up  on  high  in  this  position, 
a  more  significant  mode  of  appealing  to 
the  Holy  Trinity  could  not  have  been 
adopted,  even  though  the  person  so  hold- 
ing up  his  hand  uttered  no  name.     Nor 
can  it  be  doubted  that  this  is  the  form 


of  swearing  so  frequently  mentioned  in 
the  Old  Testament,  under  the  significant 
expression  of  holding  up  the  hand  to  Jeho- 
vah.   A  very  remarkable  distinction  ex- 
ists between  the  manner  in  which  English 
and  South  Welsh  witnesses  now-a-days 
take  the  book  at  the  time  when  they  arc 
sworn.  An  English  witness  always  places 
his  fingers  under,  and  his  thumb  at  the 
top  of  the  book.     A  Welsh  witness,  ou 
the  contrary,  places  his  three  fingers  at 
the  top,  and  his  thumb  under  the  book, 
whilst  his  little  finger  does  not  touch  the 
book  at  all.     And  I  have  often  observed 
witnesses  in  the  box  let  the  book  remain 
on  the  top  of  the  box  with  their  three 
fingers  upon  the  book  until  the  time  to 
kiss  it  arrived,  when  they  raised  it  from 
the  box  to  their  lips.    Now  no  doubt  this 
practice  originated  from  the  ancient  form 
of  taking  the  oath  with  the  hand  raised 
in  the  manner  above  described,  and  which, 
in  process  of  time,  was  changed  first  to 
laying  the  three  fingers  upon  the  book, 
and  so  taking  the  oath,  and  afterwards  to 
raising  the  book  and  kissing  it.     There 
is  no  doubt  that  originally  an  oath  was 
taken  without  touching   anything;   and 
Selden,  vol.   2,  p.   1467,  plainly   shows 
that  such   was   the  custom  among  the 
early  Christians,  but  he  also  shows  that 
the  custom  of  touching  the  book  was  de- 
rived from   the   Pagans.     Inolevit  vero 
tandem,  ut  quemadmodum  Pagani  sacris 
ac  mysteriis  aliquo   snis  aut  tactis  aut 
prscsentibus  jurari  solebant,  ita  solenniora 
Christianorum  juramentafierent,  aut  tac- 
tis sacrosanctis  evangeliis,  aut  inspectis, 
aut  in  eorum  proesentia  manu  ad  pectus 
admota,  sublata  aut  protensa  ;  atque  id 
corporaliter  sou  personaliter  juramentum 
praestari  dictum  est,  ut  ab  juramentis  per 
epistolam,    aut    in    scriptis    solummodo 
prasstitis   distingueretur,   inde    in    vulgi 
passim   ore   '  upon    my  corporal    oath.' 
Here  we  clearly  see  the  origin  of  the  lay- 
ing the  hand  upon  the  book,  and  how  it 
came  to  pass  that  it  was  and  still  is  con- 
sidered an  essential  part  of  the  English 
oath.     See  3  Inst.  165.    Jacob's  Law  D. 
(Oath).  2  Hale,  P.  C.  279.     In  1657  Dr. 
Owen  (a  name  that  savours  of  Wales), 
vice-chancellor  of  Oxford,  being  a  wit- 
ness for  the  plaintiff  in  a  cause,  refused 
to  be  sworn  in  the  usual  manner,  by  laying 
his  right  hand  upon  the  book,  and  by  kissing 
it  afterwards,  but  he  caused  the  book  to 
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[BOOK  vi. 


Judicial  oaths 
are  governed 
by  the  law  of 
nations,  oaths 
of  office  or  of 
qualification 
by  the  muni- 
cipal law. 


it  is  highly  desirable  that  a  witness  should  be  sworn  according  to 
the  form  which  he  considers  most  binding  on  himself,  yet,  if  he 
has  taken  the  oath  in  the  usual  form  administered  in  our  courts 
of  law,  without  objecting  to  it,  and  upon  being  questioned  whether 
he  considers  the  oath  he  has  taken  as  binding  on  his  conscience, 
he  answers  in  the  affirmative,  he  cannot  then  be  further  asked 
whether  there  be  any  other  mode  of  swearing  more  binding  on  his 
conscience  than  that  he  has  already  used,  (d)  For  if  the  witness 
says  he  considers  the  oath  as  binding  on  his  conscience,  he  does,  in 
effect,  affirm  that  in  taking  that  oath  he  has  called  his  God  to 
witness  that  what  he  shall  say  will  be  the  truth,  and  that  he  has  im- 
precated the  Divine  vengeance  on  his  head  if  what  he  shall  after- 
wards say  is  false,  and,  having  done  that,  it  is  perfectly  unnecessary 
and  irrelevant  to  ask  any  further  questions,  (e)  And  so  where  a 
negro,  who  was  called  as  a  witness,  stated  before  he  was  sworn 
that  he  was  a  Christian  and  had  been  baptized,  it  was  held  that  he 
ought  to  be  sworn  without  any  other  question  being  asked,  (f) 

The  intercourse  of  nations  must  frequently  give  rise  to  the 
necessity  of  the  sanction  of  an  oath  in  matters  that  concern  both  ; 
sometimes  with  reference  to  treaties  into  which  they  may  enter, 
sometimes  with  reference  to  the  administration  of  criminal  or  civil 
justice :  the  sanction  of  an  oath,  if  valid  at  the  place  where  taken, 
ought  to  be  considered  valid  everywhere ;  just  as  marriage  valid  at 
the  place  where  celebrated  is  (generally  speaking)  valid  every- 
where else ;  and  as  an  oath  is  the  personal  act  of  the  party  taking 
it,  if  a  witness  be  in  a  foreign  land,  his  oath  ought  to  be  received 
as  it  would  be  received  in  his  own  country.  In  fact,  a  judicial  oath 
(for  justice  is  of  all  countries  and  climes)  is  governed  by  the  law 
of  nations ;  but  an  oath  of  office  or  of  qualification  is  governed  by 


be  held  open  before  him,  and  he  raised 
his  right  hand;  whereon  the  jury  prayed 
the  direction  of  the  court  whether  they 
ought  to  weigh  such  evidence  as  strongly 
as  the  evidence  of  another  witness  ;  Glyn, 
C.  J.,  answered  that,  in  his  opinion,  he 
had  taken  as  strong  an  oath  as  any  other 
of  the  witnesses ;  but  he  added  that  if  he 
himself  were  to  be  sworn,  he  would  lay 
his  right  hand  upon  the  book  itself  (il 
voilt  deponer  sa  maine  dexter  sur  le 
liver  mesme),  Colt  v.  Dutton,  2  Sid.  R.  6. 
Indeed,  the  invariable  practice  of  re- 
quiring a  witness  to  take  off  his  glove 
shows  that  touching  the  book  with  the 
hand  is  considered  the  essential  thing.  I 
have  not  met  with  an  instance  where  any 
notice  is  taken  of  the  manner  of  holding 
up  the  hand  in  England,  but  the  three 
lingers  only  may  have  been  holden  up, 
and  the  fact  not  noticed,  just  as  the  man- 
ner in  which  the  Welsh  take  the  book 
was  (as  far  as  I  am  aware)  unnoticed 
till  I  drew  attention  to  it.  A  clergyman, 
who  is  a  native  of  Wales,  informed  me 
that  the  laying  of  the  three  fingers  upon 
the  book  is  intended  to  indicate  the  Holy 
Trinity,  and  that  he  was  so  taught  at 
school ;  and  this  is  fortified  by  the  Danish 
oath,  and  leaves  no  reasonable  doubt  how 
the  Welsh  custom  arose,  viz.  that  ori- 
ginally the  three  fingers  were  held  up, 


and  afterwards  the  practice  was  altered 
to  laying  them  on  the  book,  and  lastly 
to  raising  the  book  with  the  fingers  so 
placed  upon  it.  More  information  on 
the  subject  of  oaths  may  be  found  in 
Notes  and  Queries,  vol.  8,  p.  364,  471, 
605;  vol.  9,  p.  45,  61,403;  vol.  10,  p.  271; 
vol.  11,  p.  232  (1st  Ser.);  and  vol.  2,  p. 
293  (3rd  Ser.).  The  Arabic  version  ac- 
curately renders  the  Hebrew  word  for 
word  as  to  holding  up  the  hand,  but  I 
have  been  unable  to  discover  whether 
that  be  a  mere  verbal  translation  like  our 
own,  or  whether  it  represents  the  mode 
in  which  the  Arabs  have  at  any  time 
taken  an  oath. 

(d)  The  Queen's  case,  2  B.  &  B.  285. 

(e)  Ibid.     See  also  Sells  v.  Hoare,  3 
B.  &  B.  232,  where,  on  an  application 
for  a  new  trial,  it  appeared  that  a  wit- 
ness who  had  been  sworn  as  a  Christian, 
on  the  Gospels,  was  a  Jew;  and  the  court 
refused  to  grant  a  rule,   being  unani- 
mously of  opinion  that  the  oath  as  taken 
was  binding  on  the  witness  both  as  a 
moral   and    religious    obligation  :    and 
Richardson,  J.,  observed,  that  if  the  wit- 
ness   had  sworn    falsely,    he  might  be 
convicted  of  perjury  under  the  oath  he 
had  taken. 

(/)  Reg.   v.  Serva,   2   C.  &  K.   53. 
Platt,  B. 


CHAP.  v.  §  vii.]     Of  the  Competency  of  Witnesses. 

the  municipal  laws  of  the  state  which  requires  it  to  be  taken,  and 
by  those  laws  alone,  (g)  And  in  the  case  of  oaths  of  office  or  of 
qualification,  where  the  very  form  of  the  oath  as  well  as  the  oath 
itself  is  prescribed  by  the  legislature,  there  the  directions  of  the 
legislature  must  be  literally  followed,  and  the  oath  must,  and  can 
only  lawfully,  be  taken  in  the  prescribed  form,  until  that  form  be 
altered  by  the  same  authority  which  appointed  it.  (Ji) 

The  1  &  2  Viet.  c.  105,  enacts,  that  'in  all  cases  in  which  an 
oath  may  lawfully  be  and  shall  have  been  administered  to  any  per- 
son, either  as  a  juryman  or  a  witness,  or  a  deponent  in  any  pro- 
ceeding, civil  or  criminal,  in  any  court  of  law  or  equity  in  the 
United  Kingdom,  or  on  appointment  to  any  office  or  employment, 
or  on  any  occasion  whatever,  such  person  is  bound  by  the  oath  ad- 
ministered: provided  the  same  shall  have  been  administered  in 
such  form  and  with  such  ceremonies  as  such  person  may  declare 
to  be  binding ;  and  every  such  person,  in  case  of  wilful  false 
swearing,  may  be  convicted  of  the  crime  of  perjury,  in  the  same 
manner  as  if  the  oath  had  been  administered  in  the  form  and  with 
the  ceremonies  most  commonly  adopted.' 

The  proper  method  of  examining  a  witness,  if  the  examination 
tends  merely  to  try  his  competency  in  respect  to  religious  principle, 
is  not  to  question  him  as  to  his  particular  opinions  (as  whether  he 
believes  in  Jesus  Christ),  but  to  inquire  whether  he  believes  in 
the  existence  of  a  God,  the  obligation  of  an  oath,  and  a  future  state 
of  rewards  and  punishments  :  (z)  but  if  the  examination  be  pre- 
vious to  swearing  the  witness,  for  the  purpose  of  ascertaining  what 
form  of  administering  the  oath  will  be  most  proper,  as  most  bind- 
ing on  the  witness's  conscience,  it  is  said  to  be  not  irregular  to  ex- 
amine him  as  to  his  opinions ;  as  whether  he  believes  in  the  Gospels 
on  which  he  is  about  to  be  sworn,  (j)  If  a  material  witness,  who 
is  an  adult,  and  of  sufficient  intellect,  has  no  idea  of  a  future  state 
of  rewards  and  punishments,  it  is  not  proper  to  discharge  the  jury, 
and  postpone  the  trial,  in  order  that  the  witness  may  have  an  op- 
portunity of  being  instructed  upon  that  subject  before  the  next 
assizes,  as  may  be  done  in  the  case  of  a  child,  (k) 

Quakers  were  formerly  excluded  from  giving  evidence,  not  in- 
deed from  defect  of  religious  principle,  but  owing  to  their  refusal, 
upon  religious  scruples,  to  take  any  oath  at  all.  (/)  But  this  dis- 
ability is  now  entirely  removed. 

The  9  Geo.  4,  c.  32,  s.  1,  reciting  that  cit  is  expedient  that 
Quakers  and  Moravians  should  be  allowed  to  give  evidence  upon 


617 


($r)  Per  Pollock,  C.  B.  Miller  v.  Salo- 
mons, 7  Exch.  R.  475. 

(A)  Per  Alderson,  B.    Ibid. 

(i)  Rex  v.  Taylor,  Peake,  N. P.O.  11, 
by  Bailer,  J.,  1  Phill.  Ev.  11;  and  ac- 
cording to  the  judgment  of  Willes,  C.  J., 
in  Omichund  v.  Barker,  Willes,  541,  ante, 
p.  615,  it  seems  sufficient  if  the  witness 
believes  in  such  a  state  either  in  this 
world  or  the  next. 

(j)  1  Phill.  Ev.  11. 

(A)  Rex  v.  Wade,  R.  &  M.  C.  C.  R. 
86. 

'  (/)  Their  solemn  affirmation,  by  the 
7  &  8  Will.  3,  c.  34,  8  Geo.  1,  c.  6,  and 
26  Geo.  2,  c.  46,  s.  36,  was  admitted  in 


courts  of  justice  to  have  the  same  effect 
as  an  oath  in  all  civil,  but  not  in  criminal 
cases.  It  was,  however,  receivable  in 
cases  which  are  only  technically  crimi- 
nal, as  in  penal  actions,  Atcheson  v.  Eve- 
rett, Cowp.  382,  but  excluded  in  all 
proceedings  substantially  criminal,  as  on 
a  motion  for  an  information  for  a  misde- 
meanor. Rex  v.  Wych,  2  Str.  872.  Rex 
v.  Gardner,  2  Burr.  1117.  But  where 
the  application  to  the  court  was  against 
a  Quaker,  his  affirmation  might  be  re- 
ceived in  his  own  defence,  though  the 
proceedings  were  of  a  criminal  nature. 
Rex  v.  Gardner,  supra. 


1  &  2  Viet, 
c.  105.     All 
persons  bound 
by  the  oath 
taken. 


Proper  mode 
of  examina- 
tion as  to 
opinions. 


Trial  cannot 
be  postponed 
until  an  adult 
is  instructed. 
[972] 


Quakers. 


9  Geo.  4, 
c.  32,  s.  1. 
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[BOOK  vi. 


3  &  4  Will.  4, 
c.  49. 

Quakers  and 
Moravians. 


3  &  4  Will.  4, 
c.  82. 
Separatists. 


[973] 


1  &  2  Viet. 
c.  77. 

Persons  who 
have  been 
Quakers  and 
Moravians. 


their  solemn  affirmation  in  all  cases,  criminal  as  well  as  civil,' 
enacts,  that  '  every  Quaker  or  Moravian,  who  shall  be  required  to 
give  evidence  in  any  case  whatsoever,  criminal  or  civil,  shall,  in- 
stead of  taking  an  oath  in  the  usual  form,  be  permitted  to  make 
his  or  her  solemn  affirmation  or  declaration  in  the  words  following, 
that  is  to  say :  "I,  A.  B.,  do  solemnly,  sincerely,  and  truly  declare 
and  affirm ; "  which  said  affirmation  or  declaration  shall  be  of  the 
same  force  and  effect  in  all  courts  of  justice,  and  other  places 
where  by  law  an  oath  is  required,  as  if  such  Quaker  or  Moravian 
had  taken  an  oath  in  the  usual  form.'  (m) 

The  3  &  4  Will.  4,  c.  49,  s.  1,  enacts,  that '  every  person  of  the 
persuasion  of  the  people  called  Quakers,  and  every  Moravian,  be 
permitted  to  make  his  or  her  solemn  affirmation  or  declaration, 
instead  of  taking  an  oath,  in  all  places  and  for  all  purposes 
whatsoever,  where  an  oath  is  or  shall  be  required  either  by  the 
common  law,  or  by  any  Act  of  Parliament  already  made,  or  here- 
after to  be  made.'  (n) 

The  3  &  4  Will.  4,  c.  82,  reciting,  that  '  there  are  in  various 
places  in  Ireland,  and  in  some  parts  of  England  and  elsewhere, 
certain  dissenters  from  the  United  Church  of  England  and  Ireland, 
and  from  the  Church  of  Scotland,  commonly  called  Separatists,' 
enacts,  that f  every  person  for  the  time  being  belonging  to  the  said 
sect  called  Separatists,  who  shall  be  required  upon  any  lawful  oc- 
casion to  take  an  oath  in  any  case  where  b $  law  an  oath  is  or  may 
be  required,  shall,  instead  of  the  usual  form,  be  permitted  to  make 
his  or  her  solemn  affirmation  or  declaration.  (0)  Which  said 
solemn  affirmation  or  declaration  shall  be  adjudged  and  taken,  and 
is  hereby  enacted  and  declared  to  be  of  the  same  force  and  effect, 
to  all  intents  and  purposes,  in  all  courts  of  justice  and  other  places 
whatsoever,  where  by  law  an  oath  is  or  may  be  required,  as  if  such 
Separatists  had  taken  an  oath  in  the  usual  form.' 

The  1  &  2  Viet.  c.  7  7,  enacts,  that '  it  shall  be  lawful  for  any 
person  who  shall  have  been  a  Quaker  or  a  Moravian  to  make  solemn 
affirmation  and  declaration  in  lieu  of  taking  an  oath,  as  fully  as  it 
would  be  lawful  for  any  such  person  to  do  if  he  still  remained  a 
member  of  either  of  such  religious  denominations  of  Christians.'  (/?) 


(m)  In  Kex  v.  Channens,  R.  &  M. 
C.  C.  E.  374,  it  was  held  that  a  Quaker, 
notwithstanding  this  statute,  was  not  a 
good  juryman  upon  his  affirmation.  But 
sin  indictment  stated  to  be  found  upon  the 
oath  of  A.,  B.,  and  C.,  then  and  there 
sworn,  and  charged  as  jurors,  without 
saying  who  were  sworn  and  who  affirmed, 
would  now  be  valid  under  the  6  &  7 
Viet.  c.  85,  s.  2.  Eex  v.  Dann,  E.  &  M. 
C.  C.  E.  424,  is  now  no  authority. 

(n)  The  form  of  affirmation  given  by 
this  statute  is,  •  I,  A.  B.,  being  one  of  the 
people  called  Quakers  [or  one  of  the 
persuasion  of  the  people  called  Quakers, 
or  of  the  united  brethren  called  Mora- 
vians, as  the  case  may  be],  do  solemnly, 
sincerely,  and  truly  declare  and  affirm.' 

(o)  The  form  of  affirmation  given  by 
this  statute  is,  '  I,  A.  B.,  do,  in  the  pre- 
sence of  Almighty  God,  solemnly,  sin- 


cerely, and  truly  affirm  and  declare  that 
I  am  a  member  of  the  religious  sect 
called  Separatists,  and  that  the  taking  of 
any  oath  is  contrary  to  my  religious  be- 
lief, as  well  as  essentially  opposed  to 
the  tenets  of  that  sect;  and  I  do  also  in 
the  same  solemn  manner  affirm  and  de- 
clare.' 

(p)  The  form  of  affirmation  given  by 
this  statute  is, '  I,  A.  B.,  having  been  one 
of  the  people  called  Quakers  [or  one 
of  the  persuasion  of  the  people  called 
Quakers,  or  of  the  united  brethren  called 
Moravians,  as  the  case  may  be],  and  en- 
tertaining conscientious  objections  to  the 
taking  of  an  oath,  do  solemnly,  sincerely, 
and  truly  declare  and  affirm.'  This  statute 
was  passed  in  consequence  of  Reg.  v. 
Dor  an,  2  Moo.  C.  C.  E.  37,  where  it  was 
held  that  a  person,  formerly  a  Quaker, 
who  had  seceded  from  that  sect  on  some 
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Where  a  witness  had  made  the  affirmation  directed  by  the 
statute  to  be  made  by  members  of  the  Society  of  Friends,  but  for 
some  time  back  she  had  left  the  Society,  and  was  no  longer  one  of 
its  members ;  the  court,  after  looking  into  the  1  &  2  Viet.  c.  77, 
and  the  other  Acts  on  the  subject,  considered  that  the  length  of 
time  since  the  person  affirming  had  left  the  Society  was  of  no  im- 
portance, and  that  it  was  sufficient  if  she  had  once  been  a  member 
of  the  Society,  and  entertained  conscientious  scruples  to  being 
sworn  on  the  New  Testament.  (</) 

By  the  24  &  25  Viet.  c.  66,  s.  1,  'if  any  person  called  as  a 
witness  in  any  court  of  criminal  jurisdiction  in  England  or  Ireland, 
or  required  or  desiring  to  make  an  affidavit  or  deposition  in  the 
course  of  any  criminal  proceeding,  shall  refuse  or  be  unwilling  from 
alleged  conscientious  motives  to  be  sworn,  it  shall  be  lawful  for 
the  court,  or  judge,  or  other  presiding  officer,  or  person  qualified  to 
take  affidavits  or  depositions,  upon  being  satisfied  of  the  sincerity 
of  such  objection,  to  permit  such  person,  instead  of  being  sworn,  to 
make  his  or  her  solemn  affirmation  or  declaration,  (r)  which  solemn 
affirmation  and  declaration  shall  be  of  the  same  force  and  effect 
as  if  such  person  had  taken  an  oath  in  the  usual  form.'  (s) 

By  the  14  &  15  Viet.  c.  99,  s.  16,  '  every  court,  judge,  justice, 
officer,  commissioner,  arbitrator,  or  other  person,  now  or  hereafter 
having  by  law  or  by  consent  of  parties  authority  to  hear;  receive, 
and  examine  evidence,  is  hereby  empowered  to  administer  an  oath 
to  all  such  witnesses  as  are  legally  called  before  them  respectively.' 

By  the  13  &  14  Viet.  c.  21,  s.  4,  in  all  Acts  of  Parliament 
( the  words  "  oath,"  a  swear,"  and  "  affidavit,"  shall  include  affirma- 
tion, declaration,  affirming  and  declaring,  in  the  case  of  persons  by 
law  allowed  to  affirm  instead  of  swearing.' 

Where  an  oath  is  administered  before  a  court,  judge,  or  magis- 
trate, by  a  crier,  clerk,  or  other  person,  the  oath  is  in  point  of 
law  administered  by  the  court,  judge,  or  magistrate :  for  the  per- 
son who  actually  administers  the  oath  is  the  agent  of  the  court, 
judge,  or  magistrate,  and  when  he  administers  the  oath,  the  court, 
judge,  or  magistrate  administers  it.  (t) 

A  witness  who  is  subpoenaed  cannot  object  to  be  sworn  on  the 
ground  that  any  questions  which  may  be  put  to  him  would  tend  to 
criminate  himself ;  but  he  must  be  sworn,  and  must  either  answer 
the  questions,  or  object  to  answer  them,  if  he  insists  on  any  privi- 
lege in  that  respect,  (u) 

Previous  to  the  53  Geo.   3,  c.    127,   there  was  ffreat  doubt 


points  of  doctrine,  retaining  their  opi- 
nions on  the  unlawfulness  of  swearing, 
but  refusing  to  affirm  under  the  3  &  4 
Will.  4,  c.  49,  and  the  3  &  4  Will.  4,  c. 
82,  was  not  admissible  in  criminal  cases 
upon  making  the  affirmation  according  to 
the  9  Geo.  4,  c.  32. 

(?)  Eeg.  v.  Mooney,  5  Cox,  C.  C.  319. 
Pigot,  C.  B.,  and  Moore,  J.  A.D.  1851. 

(r)  The  affirmation  is  to  be  in  the 
words  following :  'I,  A.  B.,  do  solemnly, 
sincerely,  and  truly  affirm  and  declare 
that  the  taking  of  any  oath  is,  according 
to  my  religious  belief,  unlawful;  and  I 
do  also  solemnly,  sincerely,  and  truly 
affirm  and  declare,'  &c. 
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It  is  imma- 
terial how 
long  a  person 
has  ceased  to 
be  a  Quaker. 


* 
(s)  This  section  was  framed  from  the 

Common  Law  Procedure  Act,  17  &  18 
Viet.  c.  125,  s.  20. 

(0  Reg.  v.  Tew,  Dears.  C.  C.  429, 
where  an  objection  that  the  oath  was  ad- 
ministered to  the  witnesses  going  before 
the  grand  jury  by  the  crier  in  open  court, 
whereas  it  ought  to  have  been  adminis- 
tered by  the  Clerk  of  the  Peace,  was  held 
to  be  unfounded,  frivolous,  and  dis- 
creditable. See  the  19  &  20  Viet.  c. 
54,  as  to  the  grand  jury  swearing  the 
witnesses. 

(u)  Boyle  v.  Wiseman,  10  Exch.  K. 
647. 
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fusing, from 
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Infamy. 

What  offences 
created  in- 
competcncy. 


The  nature  of 
the  punish- 
ment. 


Proof  of  the 
judgment  was 
necessary. 


whether  persons  excommunicated  by  the  ecclesiastical  courts  were 
competent  witnesses ;  (v)  but  by  that  statute  excommunication  is 
not  to  be  pronounced  except  in  certain  cases  ;  and  by  sec.  3,  in 
those  cases,  parties  excommunicated  shall  incur  no  civil  disabilities. 

There  were  certain  offences,  of  which  if  a  person  had  been  con- 
victed, he  formerly  became  incompetent  to  give  evidence.  Such 
are  treason,  felony,  and  every  species  of  the  crimenfalsi,  such  as 
forgery,  perjury,  subornation  of  perjury,  and  other  offences  of  the 
same  description,  which  involve  the  charge  of  falsehood,  and  affect 
the  public  administration  of  justice,  (w)  So  a  conviction  for 
bribing  a  witness  to  absent  himself,  and  not  give  evidence,  (x)  bar- 
ratry (y)  or  prsemunire,  (z)  and  so  also  an  attaint  of  conspiracy  at 
the  suit  of  the  King ;  (z)  that  is,  of  a  conspiracy  to  accuse  another  of 
a  capital  offence ;  (a)  but  it  was  otherwise  of  an  attaint  of  conspiracy 
at  the  suit  of  the  party ;  (b)  and  a  conviction  for  a  conspiracy  to 
raise  the  price  of  the  funds  by  spreading  false  rumours  was  once 
held  not  to  render  the  affidavit  of  the  party  convicted  inadmis- 
sible ;  (c)  but  a  conviction  to  bribe  a  witness  not  to  appear  on  an 
information  against  the  revenue  laws  before  justices  rendered  the 
convict  incompetent,  (d)  But  a  conviction  for  keeping  a  public 
gaming  house  did  not.  (e)  Outlawry  in  a  personal  action  did  not 
create  incompetency ;  (f)  but  it  was  otherwise  of  treason  or  felony ; 
for  a  judgment  of  outlawry  for  treason  or  felony,  appearing  on 
the  sheriff's  return  of  the  exigent,  has  the  same  effect  as  judgment 
after  verdict  or  confession,  (g)  and  consequently  such  an  outlaw 
was  incompetent.  (A) 

It  was  formerly  thought  that  incompetency  on  the  ground  of 
infamy  might  also  arise  from  the  infliction  of  certain  infamous 
punishments,  as  the  pillory,  (z)  but  it  was  afterwards  clearly 
settled  that  it  was  the  nature  of  the  crime  which  rendered  the 
party  incompetent,  (j)  Therefore  a  person  convicted  of  barratry 
and  merely  fined  was  incompetent,  (A)  while  a  person  who  had 
been  in  the  pillory  for  a  libel  on  the  government  was  competent.  (/) 

In  order  to  exclude  a  witness  on  the  ground  of  his  being  in- 
famous, it  was  necessary  to  produce  the  record,  (m)  not  only  of 
his  conviction,  but  of  the  judgment  thereon ;  (n)  and  even  the  ad- 
mission of  the  witness  himself  that  he  had  been  convicted  of  felony, 
and  was  under  sentence  upon  such  conviction,  was  not  sufficient  to 


(r)  Gilb.  Er.  130. 

(w)  2  Hale,  277.  Com.  Dig.  Testm. 
A.  3,  4.  Co.  Lit.  6  b. 

(ar)  Clancey's  case,  Fort.  2A)8.  Bushell 
v.  Barrett,  R.  £  M.  N.  P.  R.  434. 

(y)  Rex  v.  Ford,  2  Salk.  690. 

(2)  Co.  Lit.  6  b.  Com.  Dig.  Testm. 
A.  5. 

(a)  2  Hale,  277. 

(b)  Ibid.     Saville   v.  Roberts,  Carth. 
416. 

(c)  Case  of  tbe  Ville  de  Varsovie,  2 
Dods.  174  ;  but  see  the  remarks  of  Ab- 
bott, C.  J.,  on  this  case  in  Crowther  v. 
Hopwood,  3  Stark.  R.  22. 

(d)  Bushell  v.  Barrett,  R.  &  M.  N.  P.  R. 
434. 

(«)  Rex  v.  Grant,  R.  &  M.  N.  P.  R. 


270. 

(/)  Co.  Lit.  6  b.  Com.  Dig.  Testm. 
A.  5. 

(g)  3  Inst.  212.  Hawk.  P.  C.  b.  2,  c.  48, 
s.  22. 

(A)  Celier's  case,  Sir  T.  Raym.  369. 

(0  Gilb.  127.     2  Hale,  277. 

( j)  Gilb.  127.  Bull.  N.  P.  292.  2  Hawk. 

C.  c.  46,  s.  102. 

(£)  Rex  v.  Ford,  2  Salk.  690.  Pen- 
dock  v.  Mackender,  2  Wils.  18.  Bull. 
N.  P.  292.  2  Hawk.  P.  C.  b.  46,  s.  102. 

(I)  Gilb.  127. 

(m)  Rex  v.  Castell  Careinion,  8  East, 
77.  Com.  Dig.  Testm.  A.  5.  Bull.  N.  P. 
292. 

(«)  Gilb.  128,  129.  Com.  Dig.  Testm. 
A.  5.  Reg.  v.  Meek,  9  C.  &  P.  513. 
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avoid  the  necessity  of  producing  the  record.  (0)    The  incompetency  Infamy  re- 
arising  from  infamy  might  be  removed  by  enduring  the  punish-  m<^ed  bv 
ment  awarded  for  the  offence.    The  9  Geo.  4,  c.  32,  s.  3,  provided  p^ntshnfent? 
that  where  any  offender  should  be  convicted  of  any  felony  not 
punishable  with  death,  and  should  endure  the  punishment  adjudged 
for  the  same,  the  punishment  so  endured  should  have  the  same 
effect  as  a  pardon  under  the  great  seal  for  that  particular  felony  ; 
and  sec.  4  contained  a  similar  provision  as  to  misdemeanors,  but 
perjury  and  subornation  of  perjury  were  excepted.  (p) 

A  pardon,  whether  by  the  King  or  by  Act  of  Parliament,  re-  By  pardon. 
moved  not  only  the  punishment,  but  all  the  legal  disabilities  con- 
sequent on  the  crime,  (q)  This  effect  was  produced  by  a  pardon 
in  misdemeanors  as  well  as  felonies  wherever  the  disability  was  a 
consequence  of  the  judgment  ;  but  where  it  was  declared  by  a 
statute  to  be  part  of  the  punishment,  as  in  the  case  of  perjury,  or 
subornation  of  perjury,  on  the  5  Eliz.  c.  9,  (r)  the  King's  pardon 
did  not  make  the  witness  competent,  (s)  If  the  pardon  were 
conditional,  the  performance  of  the  condition  must  have  been 
shown,  (t) 

The  incompetency  might  also  be  removed  by  the  reversal  of  the  Reversal  of 
judgment  or  outlawry,  which  must  be  proved  by  the  production  the  judgment. 
of  the  record,  (u) 

3.  Of  incompetency  from  interest.  —  All  witnesses  interested  in       [977] 
the  event  of  a  suit  were  formerly  excluded  from  being  witnesses  in  Incompetency 
favour  of  that  party  to  which  their  interest  inclined  them.     They 
were  excluded  from  a  supposed  want  of  integrity,  and  not,  as  some 
have  supposed,  that  they  might  be  saved  from  the  temptation  to 
commit  perjury,  (v)     The  rule  on  this  subject  at  last  completely  What  in- 
established  (though  at  variance  with  several  old  decisions)  was,  teres.fc  dis- 
that  the  interest  to  disqualify  must  be  some  legal,  certain,  and  im-  qua  !  e  ' 
mediate  interest  in  the  event  of  the  suit,  or  in  the  record  as  an  in- 
strument of  evidence  available  on  future  occasions  in  support  of 
the  witness's  own  interest,  (iv)    But  it  was  no  objection  to  the  com-  What  interest 
petency  of  a  witness  that  he  might  have  wishes  or  a  strong  bias  did  ™* 
on  the  subject-matter  of  the  proceeding,  or  that  he  might  expect 
some  benefit  from  the  result  of  the  trial.  (#)     Thus  no  tie  of  re- 
lationship except  that  of  husband  and  wife  created  a  disqualifying 
interest.    But,  with  the  exceptions  hereafter  pointed  out,  husband 
and  wife  have  always  been  incompetent  to  give  any  evidence  for 
or  against  each  other  in  criminal  cases  ;  and  where  an  offence  can 
only  be  committed  by  several  joining  in  it,  as  conspiracy  or  riot, 
the  husband  or  wife  of  one  of  those  who  are  jointly  indicted  has 


(o)  Rex  v.  Castell  Careinion,  supra. 

(/>)  See  Rex  v.  Badcock,  R.  &  R.  248, 
as  to  what  is  a  sufficient  endurance  of  the 
punishment. 

(?)  Cuddingtonu.  Wilkins,  Hob.  67,  81. 
2  Hale,  278.  Crosby's  case,  Salk.  689, 
S.  C.  1  Lord  Raym.  39.  Rookwood's  case, 
4  St.  Tr.  681,  S.  C.  Cases  Temp.  Holt, 
683.  By  Treby,  C.  J.,  in  Lord  Warwick's 
case,  5  St.  Tr.  171.  Rex  v.  Ford,  2  Salk. 
690.  Bentley  v.  Bishop  of  Ely,  Fitz.  107. 

(r)  Ante,  p.  24. 

(s)  Rex  v.  Griepe,  1  Lord  Raym.  256. 
Rex  v.  Ford,  2  Salk.  690.  Gilb.  128. 
Bull.  N.  P.  292.  Dover  v.  Mestaer,  5  Esp. 


94.  And  see  2  Hargrave's  Juridical  Ar- 
guments, p.  221. 

(0  Hawk.  P.  C.  b.  2,  c.  37,  s.  45.  Rex 
v.  Burridge,  3  P.  Wms.  439.  As  to  the 
proof  of  a  pardon,  see  the  7  &  8  Geo.  4r 
c.  28,  s.  13 ;  Appendix,  p,  v.  and  Reg.  v. 
Harrod,  2  C.  &  K.  294;  and  see  Reg.  v. 
Boyes,  1  B.  &  S.  311,  ante,  p.  608,  as  to 
the  effect  of  a  pardon. 

(w)  Lord  Lovat's  case,  9  St.  Tr.  652, 
665. 

(y)  1  Phill.  Ev.  45,  7th  ed. 

(w)  1  Phill.  Ev.  81,  86.  1  Stark.  Ev. 
103.  Smith  v.  Prager,  7  T.  R.  60. 

(*)  1  Phill.  Ev.  47,  7th  ed. 
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6  &  7  Viet. 
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14  &  15  Viet. 
c.  99,  s.  2. 
Parties  to  be 
admissible 
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always  been  an  incompetent  witness  for  or  against  any  of  the 
others ;  for  the  acquittal  or  conviction  of  such  other  would  di- 
rectly tend  to  the  acquittal  or  conviction  of  the  wife  or  husband, 
as  the  case  might  be.  Thus  on  a  prosecution  against  several  per- 
sons for  a  conspiracy,  the  wife  of  one  of  the  defendants  was  held 
not  to  be  a  competent  witness  for  the  others,  a  joint  offence  being 
charged,  and  an  acquittal  of  all  the  other  defendants  being  a  ground 
of  discharge  for  her  husband,  (y)  And  wherever  the  acquittal  of 
the  principal  would  enure  to  the  accessory's  discharge,  it  may  well 
be  doubted  whether  the  wife  or  husband  of  the  accessory  would 
have  been  a  competent  witness  for  the  principal. 

The  6  &  7  Viet.  c.  85,  s.  1,  reciting  that  'the  inquiry  after 
truth  in  courts  of  justice  is  often  obstructed  by  incapacities  created 
by  the  present  law,  and  it  is  desirable  that  full  information  as  to 
the  facts  in  issue,  both  in  criminal  and  in  civil  cases,  should 
be  laid  before  the  persons  who  are  appointed  to  decide  upon 
them,  and  that  such  persons  should  exercise  their  judgment  on 
the  credit  of  the  witnesses  adduced  and  on  the  truth  of  their 
testimony,'  enacts  'that  no  person  offered  as  a  witness  shall 
hereafter  be  excluded  by  reason  of  incapacity  from  crime  or 
interest  from  giving  evidence,  either  in  person  or  by  deposition, 
according  to  the  practice  of  the  court,  on  the  trial  of  any  issue 
joined,  or  of  any  matter  or  question,  or  on  any  inquiry  arising  in 
any  suit,  action  or  proceeding,  civil  or  criminal,  in  any  court  or  be- 
fore any  judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or  person 
having  by  law  or  by  consent  of  'parties  authority  to  hear,  receive, 
and  examine  evidence ;  but  that  every  person  so  offered  may  and 
shall  be  admitted  to  give  evidence  on  oath  or  solemn  affirmation 
in  those  cases  wherein  affirmation  is  by  law  receivable,  notwith- 
standing that  such  person  may  or  shall  have  an  interest  in  the 
matter  in  question,  or  in  the  event  of  the  trial  of  any  issue,  matter, 
question,  or  injury,  (z)  or  of  the  suit,  action,  or  proceeding  in  which 
he  is  offered  as  a  witness,  and  notwithstanding  that  such  person 
offered  as  a  witness  may  have  been  previously  convicted  of  any 
crime  or  offence.'  (a) 

The  14  &  15  Viet.  c.  99,  s.  2,  enacts  that  f  on  the  trial  of  any 
issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  other  proceeding  in  any  court  of 
justice,  or  before  any  person  having  by  law,  or  by  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evidence,  the  parties 
thereto,  and  the  persons  in  whose  behalf  any  such  suit,  action,  or 


(y)  Ante,  p.  161.  But  where  a  woman 
was  called  to  give  evidence  for  tbe  Crown, 
whose  husband  lay  under  sentence  of  death, 
and  she  said  she  supposed  and  hoped  that 
the  conviction  of  the  prisoner  would  be 
the  means  of  procuring  her  husband's 
pardon,  she  was  admitted  as  a  witness, 
and  the  objection  held  to  go  to  her  credit 
and  not  to  her  competency.  Eudd's  case, 
1  Leach,  127. 

(z)  Sic — plainly  a  mistake  for  'inquiry.' 
(a)  The  clause  then  proceeded,  'Pro- 
vided that  this  Act  shall  not  render  com- 
petent any  party  to  any  suit,  action,  or 
proceeding  individually  named  in  the  re- 
cord, or  any  lessor  of  the  plaintiff  or  tenant 
of  premises  sought  to  be  recovered  in 


ejectment,  or  the  landlord  or  other  person 
in  whose  right  any  defendant  in  replevin 
may  make  cognizance,  or  any  person  in 
whose  immediate  and  individual  behalf 
any  action  may  be  brought  or  defended, 
either  wholly  or  in  part,  or  the  husband 
or  wife  of  such  persons  respectively.'  But 
the  whole  of  this  proviso,  except  so  much 
as  relates  to  husbands  'and  wives,  was  re- 
pealed by  the  14  &  15  Viet.  c.  99,  s.  1, 
and  the  remainder  by  the  16  &  17  Viet. 
c.  83,  s.  4.  The  section  also  contains  a 
proviso  that  it  shall  not  repeat  any  pro- 
vision in  the  Wills  Act,  7  Will.  4  &  1 
Viet.  c.  26,  and  a  proviso  as  to  the 
examination  of  defendants  in  courts  of 
equity. 


CHAP.  v.  §  vii.]     Of  the  Competency  of  Witnesses. 

other  proceeding  may  be  brought  or  defended,  shall,  except  as  herein- 
after excepted,  be  competent  and  compellable  to  give  evidence, 
either  viva  voce  or  by  deposition,  according  to  the  practice  of  the 
court,  on  behalf  of  either  or  any  of  the  parties  to  the  said  suit, 
action,  or  other  proceeding.'  (Z») 

Sec.  3.  f  But  nothing  herein  contained  shall  render  any  person 
who  in  any  criminal  proceeding  is  charged  with  the  commission  of 
any  indictable  offence,  or  any  offence  punishable  on  summary  con- 
viction, competent  or  compellable  to  give  evidence  for  or  against 
himself  or  herself,  or  shall  render  any  person  compellable  to  answer 
any  question  tending  to  criminate  himself  or  herself,  or  shall  in 
any  criminal  proceeding  render  any  husband  competent  or  com- 
pellable to  give  evidence  for  or  against  his  wife,  or  any  wife 
competent  or  compellable  to  give  evidence  for  or  against  her 
husband.'  (c) 

The  16  &  17  Viet.  c.  83,  s.  1,  enacts  that ( on  the  trial  of  any 
issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  other  proceeding  in  any  court  of 
justice,  or  before  any  person  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  the  husbands  and 
wives  of  the  parties  thereto,  and  of  the  persons  in  whose  behalf 
any  such  suit,  action,  or  other  proceeding  may  be  brought  or  in- 
stituted or  opposed  or  defended,  shall,  except  as  hereinafter  ex- 
cepted,  be  competent  and  compellable  to  give  evidence,  either  viva 
voce  or  .by  deposition,  according  to  the  practice  of  the  'court,  on 
behalf  of  either  or  any  of  the  parties  to  the  said  'suit,  action,  or 
other  proceeding.' 

Sec.  2.  (  Nothing  herein  shall  render  any  husband  competent  or 
compellable  to  give  evidence  for  or  against  his  wife,  or  any  wife 
competent  or  compellable  to  give  evidence  for  or  against  her  hus- 
band, in  any  criminal  proceeding,  or  in  any  proceeding  instituted 
in  consequence  of  adultery.' 

Sec.  3.  (  No  husband  shall  be  compellable  to  disclose  any  com- 
munication made  to  him  by  his  wife  during  the  marriage,  ana1  no 
wife  shall  be  compellable  to  disclose  any  communication  made  to 
her  by  her  husband  during  marriage.'  (d) 

There  are  several  points,  which  are  likely  to  arise  upon  the  con- 
struction of  these  statutes,  and  therefore  require  to  be  considered 
in  this  place. 

A  doubt  seems  to  arise  upon  the  words,  in  the  14  &  15  Viet.  c. 
99,  s.  3,  (  any  person,  who  in  any  criminal  proceeding  is  charged 
with  the  commission  of  any  indictable  offence,'  whether  these  words 
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Nothing 
herein  to  ren- 
der a  person 
charged  with 
any  indictable 
offence,  &c., 
competent  or 
compellable  to 
give  evidence 
for  or  against 
himself,  &c. 


Husbands  and 
wives  of 
parties  to  be 
admissible 
witnesses. 


Except  in 
criminal 
cases  and  in 
cases  of  adul- 
tery. 

Husbands  and 
wives  not 
compelled  to 
disclose  com- 
munications. 

Points  on 
these  statutes. 


Does  the  pro- 
viso in  the 
14  &  15  Viet. 
c.  99,  s.  3, 


(6)  Thel7  &  18  Viet. c.  122,  s.  15,  and 
18  &  19  Viet.  c.  96,  s.  36,  enact  that  this 
section  '  shall  not  be  deemed  to  apply  to 
any  prosecution,  suit,  or  other  proceeding 
in  respect  of  any  offence,  or  for  the  re- 
covery of  any  penalty  or  forfeiture,  under 
any  law  now  in  force,  or  hereafter  to  be 
made  relating  to  the  customs  or  inland 
revenue.'  The  20  &  21  Viet.  c.  62,  s.  14, 
enacts  that  'the  several  acts  which  de- 
clare, make  competent  and  compellable 
a  defendant  to  give  evidence  in  any  suit 
or  proceeding  to  which  he  may  be  a  party, 
shall  not  be  deemed  to  extend  or  apply  to 


defendants  in  any  suit  or  proceeding  in- 
stituted under  any  Act  relating  to  the 
customs.' 

(c)  Sec.  4  provides  that  nothing  in  this 
Act  shall  apply  to  proceedings  in  conse- 
quence of  adultery,  or  breach  of  promise 
of  marriage;  and  sec.  5,  that  the  Act  shall 
not  repeal  any  provision  in  the  Wills  Act, 
7  Will.  4  &  1  Viet.  c.  26. 

(d)  Sec.  4  repeals  so  much  of  sec.  1  of 
the  6  &  7  Viet.  c.  85,  as  provides  that  the 
Act  shall  not  render  competent  the  hus- 
bands and  -wives  of  the  parties  therein 
enumerated. 
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apply  to 
criminal 
omissions? 
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Bated  in- 
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3  &  4  Viet.  C. 
26,  s.  1. 
Persons  not 
disqualified 
from  giving 
evidence  on 
account  of 
being  assessed 
to  parochial 
rates. 


Nominal 
parties  on  any 
trial  not  dis- 
abled from 
giving  evi- 
dence. 


[981] 


include  offences  arising  from  mere  nonfeasance,  such  as  the  non- 
repair of  highways,  bridges,  and  the  like.  As  the  question  seems 
open  to  considerable  doubt,  it  is  thought  better  to  retain  the 
statutes  applicable  to  such  cases,  (e) 

In  order  to  provide  against  the  inconvenience  of  excluding  the 
evidence  of  the  inhabitants  at  large  upon  questions  affecting  the 
interests  of  parishes  and  other  districts,  the  54  Geo.  3,  c.  170, 
s.  9,  provided  that  no  inhabitant  rated  or  liable  to  be  rated  to 
any  rates  of  any  parish,  &c.,  or  executing  or  holding  any  office 
therein,  should  be  incompetent  for  or  against  such  parish,  &c.,  in 
any  matter  relating  to  such  rates,  or  to  the  boundary  of  such 
parish,  &c.  &c.  So  much  difficulty,  however,  arose  in  the  con- 
struction of  this  Act,  that  it  was  considered  expedient  to  pass  the 
following  statute.  (/) 

The  3  &  4  Viet.  c.  26,  s.  1,  reciting  that  ( it  is  expedient  to 
remove  all  doubt  whether  persons  are  by  law  competent  to  give 
evidence  in  cases  where  they  have  been  formerly  held  to  be  dis- 
qualified by  the  liability  to  pay  parochial  rates,'  enacts  '  that 
from  and  after  the  passing  of  this  Act,  no  person  called  as  a 
witness  on  any  trial  in  any  court  whatever,  may  and  shall  be  dis- 
abled or  prevented  from  giving  evidence  by  reason  only  of  such 
person  being,  as  the  inhabitant  of  any  parish  or  township,  rated 
or  assessed  or  liable  to  be  rated  or  assessed  to  the  relief  of  the 
poor,  or  for  and  towards  the  maintenance  of  church,  chapel,  or 
highways,  or  for  any  other  purpose  whatever.' 

Sec.  2.  (  No  churchwarden,  overseer,  or  other  officer  in  and 
for  any  parish,  township,  or  union,  or  any  person  rated  or  assessed 
or  liable  to  be  rated  or  assessed  as  aforesaid,  shall  be  disabled  or 
prevented  from  giving  evidence  on  any  trial,  appeal,  or  other  pro- 
ceeding by  reason  only  of  his  being  a  party  to  such  trial,  appeal, 
or  other  proceeding,  or  of  his  being  liable  to  costs  in  respect 
thereof,  when  he  shall  be  only  a  nominal  party  to  such  trial, 
appeal,  or  other  proceeding,  and  shall  be  only  liable  to  contribute 
to  such  costs  in  common  with  other  the  ratepayers  of  such  parish, 
township,  or  union.' 


(e)  Should  this  question  ever  be  argued, 
it  must  be  remembered  that  many  serious 
crimes  arise  from  omissions — murder,  for 
instance;  and  it  can  hardly  have  been  in- 
tended that  the  evidence  of  a  defendant 
should  be  admissible  or  not  according  as 
the  crime  charged  happens  to  result  from 
the  omitting  to  do  or  doing  certain  things, 
as  that  would  make  a  defendant  compe- 
tent in  one  case  of  murder,  and  not  in 
another.  On  the  other  hand,  if  the  clause 
extends  to  every  indictable  offence,  the 
words,  '  the  commission  of,'  are  wholly 
superfluous,  and  a  striking  anomaly  is  left 
unprovided  for.  By  the  statutes  subse- 
quently noticed,  wherever  the  inhabitants 
of  a  county,  parish,  or  place  are  indicted 
for  the  non-repair  of  a  bridge  or  highway, 
they  are  rendered  competent  witnesses  for 
the  defence ;  but  if  an  individual  is  charged 
ratione  tenures,  there  is  no  clause  that  ren- 
ders him  competent;  and  yet  if  he  pre- 
ferred an  indictment  against  the  inhabi- 
tants, he  would  clearly  be  admissible 


against  them. 

(/)  The  cases  upon  the  construction  of 
the  54  Geo.  3,  c.  170,  s.  9,  are  collected, 
1  Phill.  Ev.  1 4 1 ,  el  seq.  In  Rex  u.  Hay  man, 
M.  &-Malk.  401,  Tindal,  C.  J.,  held  on 
an  indictment  for  the  non-repair  of  a  bridge 
or  road,  on  a  liability  ratione  temtrce,  that 
rated  inhabitants  of  the  parish  wherein 
the  bridge  or  road  was  situated  were  ren- 
dered competent  by  the  54  Geo.  3,  c.  170. 
But  in  Rex  v.  Bishop  Auckland,  1  A.  &  E. 
744,  1  M.  &  Rob.  286,  it  was  held  that 
inhabitants  of  a  district  indicted  for  the 
non-repair  of  a  highway,  were  not  ren- 
dered by  that  statute  competent  witnesses 
for  the  defence.  This  decision,  however, 
seems  to  be  overruled  by  Doe  d.  Boultbee 
v.  Adderley,  8  A.  &  E.  502.  It  was  held 
that  the  54  Geo.  3,  c.  170,  did  not  render 
churchwardens  and  overseers  competent 
when  they  were  parties  to  an  appeal.  Reg. 
v.  Recorder  of  Bath,  9  A.  &  E.  714;  but 
this  decision  caused  the  3  &  4  Viet.  c.  26, 
s.  2  to  be  passed. 


CHAP.  v.  §  vii.]   Of  the  Competency  of  Witnesses. 

It  has  been  held  that  the  clause  in  this  statute  relating  to  in- 
habitants ought  to  receive  the  largest  construction,  and  must  be 
extended  to  owners.  Therefore  an  owner  of  lands  within  a 
parish  is  competent  to  give  evidence  for  the  defendants  on  a  pro- 
secution against  such  parish  for  non-repair  of  a  highway,  though 
he  be  not  a  rated  inhabitant,  the  lands  being  occupied  by  tenants 
who  are  rated  for  them,  (g) 

The  effect  of  the  3  &  4  Viet.  c.  26,  is  to  make  the  persons 
mentioned  in  it  competent  witnesses,  but  it  seems  that  where  they 
are  defendants  they  are  not  compellable  by  it  to  give  evidence 
against  themselves.  (Ji) 

It  is  manifest  that  the  provisos  in  the  14  &  15  Viet.  c.  99,  s.  3, 
and  16  &  17  Viet.  c.  83,  s.  2,  apply  to  every  proceeding  re- 
lating to  any  indictable  offence,  and  therefore  it  is  unnecessary  in 
this  work,  which  is  confined  to  indictable  offences,  to  refer  to  the 
cases  which  have  been  decided  as  to  other  criminal  matters. 

We  will  now  consider  the  cases  where  prisoners  are  jointly 
indicted  and  tried  together. 

There  seems  no  reason  to  doubt  that  where  an  offence  can 
only  be  committed  by  several  joining  in  it,  as  conspiracy  or  riot, 
the  decisions  before  the  late  Acts  will  be  equally  applicable  under 
them,  and  that  in  such  cases  one  prisoner  will  not  be  a  competent 
witness  for  another,  inasmuch  as  his  evidence  will  directly  tend 
to  the  acquittal  of  that  other  and  indirectly  to  his  own,  (z)  and 
consequently  he  will  in  effect  be  giving  evidence  for  himself. 

Then  with  regard  to  those  cases  where  the  acquittal  of  one 
prisoner  can  in  no  way  affect  the  acquittal  or  conviction  of  an- 
other, the  first  point  to  be  noticed  is  how  the  matter  stood  before 
these  Acts  passed.  Now  at  that  time,  in  order  to  render  a 
prisoner  incompetent  on  the  ground  of  infamy,  he  must  not  only 
have  either  pleaded  or  been  found  guilty,  but  must  have  had 
judgment  passed  upon  him  thereon,  (j)  and  therefore  a  prisoner 
was  in  point  of  law  a  competent  witness  until  he  was  actually 
sentenced. 

Where,  therefore,  George  and  Ford  were  jointly  indicted  for 
housebreaking,  and  George  pleaded  guilty,  but  was  not  sentenced  ; 
Coltman,  J.,  held  that  he  might  be  called  as  a  witness  for 
Ford.  (K)  So  where  King  and  Braddon  were  jointly  indicted 
for  sheep-stealing,  and  King  pleaded  guilty,  but  was  not  sen- 
tenced; it  was  held  that  King  was  a  competent  witness  for 
Braddon ;  and  it  was  stated  that  it  was  the  unanimous  opinion  of 
the  judges  that  one  prisoner  may  be  called  as  a  witness  either 
for  or  against  another  charged  in  the  same  indictment  with  a 
joint  offence,  and  this  upon  the  common  law,  and  in  accordance 
with  the  preceding  case,  and  independently  of  the  6  &  7  Viet. 
c.  85.  (7) 
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(0)  Reg.  v.  Doddington,  1  Q.  B.  411. 

(A)  Reg.  v.  Adderbury,  East.  5  Q.  B. 
187. 

(t)  See  ante,  pp.  161,  621. 

fi)  Gilb.  128.  Com.  Dig.  Testm.  A.  5. 

(A)  Reg.  v.  George,  C.  &  M.  111. 

(/)  Reg.  v.  King,  1  Cox,  C.  C.  232, 
Platt,  B.,  after  consulting  Erie,  J.  In  Reg. 
v.  Arundel,  4  Cox,  C.  C.  260,  Patteson, 
VOL.  III. 


The  Act  does 
not  compel 
ratepayers  to 
give  evidence 
against  them- 
selves. 
All  proceed- 
ings in  indict- 
able offences 
are  within  the 
14  &  15  Viet, 
c.  99,  s.  3. 
Prisoners 
jointly  in- 
dicted. 
Where  the 
acquittal  of 
one  tends  to 
the  acquittal 
of  another. 


Where  the 
acquittal  of 
one  has  no 
effect  on  an- 
other. 


A  prisoner 
who  has 
pleaded  guilty 
but  is  not  sen- 
tenced, i»  a 
competent 
witness  for  an- 
other prisoner. 


J.,  held  that  a  prisoner,  who  had  pleaded 
guilty,  but  was  not  sentenced,  might  be 
a  witness  for  another  prisoner  jointly 
indicted  with  himself  for  robbery ;  but 
whether  Patteson,  J.,  held  that  he  was 
competent  at  common  law  or  not  does 
not  appear.  The  prisoner  applied  to  have 
him  examined;  the  prosecution  objected 
that  he  was  named  in  the  record,  and 
S 
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The  result  of 
the  cases. 


Can  a  pri- 
soner whilst 
on  his  trial  be 
a  witness  for 
another  tried 
with  him? 


So  where  Hinks  and  Way  wood  were  jointly  indicted  for  larceny, 
and  Waywood  pleaded  guilty,  but  judgment  was  respited  in  his 
case,  and  the  trial  proceeded  against  Hinks,  and  Waywood  was 
admitted  as  a  witness  for  the  prosecution ;  it  was  held,  upon  a 
case  reserved  upon  the  question  whether  he  was  a  competent 
witness  under  the  6  &  7  Viet.  c.  85,  s.  1,  that  he  was  admissible 
at  common  law.  (ra) 

The  result  of  the  cases  therefore  is  that  a  prisoner  is  competent 
at  common  law  as  a  witness  at  any  time  before  he  has  been 
sentenced ;  in  other  words,  it  is  by  the  sentence  that  he  is  ren- 
dered infamous :  and  consequently  the  statutes,  which  remove 
incompetency  arising  from  infamy,  have  no  application  to  any 
case  where  the  prisoner  has  not  been  sentenced. 

It  would  seem  to  be  a  reasonable  conclusion,  from  these  pre- 
mises, that  where  several  prisoners  are  on  their  trial,  one  of  them 
would  be  a  competent  witness  for  the  others  at  common  law. 
There  is,  however,  no  decision  to  that  effect ;  and  although  Lord 
Hale  seems  to  have  thought  it  possible  that  indicting  an  accom- 
plice jointly  with  his  companion  might  not  wholly  take  away  his 
testimony,  (n)  yet  there  is  not  only  the  uniform  practice  of 
never  calling  a  prisoner  jointly  indicted  with  another  as  a  witness, 
but  also  weighty  authorities  the  other  way.  (0)  And  these  autho- 
rities are  confirmed  by  the  practice,  wherever  it  has  been  intended 
to  call  a  prisoner  as  a  witness  against  those  jointly  indicted  with 
him,  which  has  regularly  been  to  obtain  the  leave  of  the  court  to 
offer  no  evidence  against  the  particular  prisoner,  and  to  take  an 
acquittal  of  him  before  examining  him  as  a  witness,  (p) 

It  does  not  appear  upon  what  ground  a  prisoner  tried  with 
another  was  considered  to  be  incompetent.  It  could  not  be  on 
the  ground  of  infamy,  because,  until  judgment,  he  would  not  be 
infamous ;  but  it  may  perhaps  have  been  on  the  ground  of  inte- 
rest, or  because  the  prisoner  was  a  party  to  the  record.  If  it 


therefore  came  within  the  words  of  the 
proviso  in  the  6  &  7  Viet.  c.  85,  s.  1 — the 
Act  *  shall  not  render  competent  any  party 
to  any  suit,  action,  or  proceeding  indivi- 
dually named  in  the  record ; '  but  Patteson, 
J.,  held  that  this  proviso  related  only  to 
civil  proceedings.  It  is  now  repealed. 

(m)  Reg.  v.  Hinks,  1  Den.  C.  C.  84.  2 
C.  &  K.  462.  S.  C.  as  Reg.  v.  Williams, 
I  Cox,  C.  C.  289.  The  only  observation 
as  to  the  6  &  7  Viet.  c.  85,  was  made 
by  Alderson,  B.,  in  answer  to  the  state- 
ment that  Waywood  was  a  party  indivi- 
dually named  in  the  record,  who  said  that 
he  was  not  a  party  to  the  issue.  Hawkes- 
worth  v.  Showier,  12  M.  &  W.  45. 

(n)  1  Hale,  305,  where,  speaking  of  an 
accomplice  in  a  robbery,  that  great  judge 
says,  'But  in  these  and  the  like  cases, 
the  party  that  is  the  witness  is  never  in- 
dicted, because  that  doth  weaken  and 
disparage  his  testimony,  but  possibly  not 
wholly  take  away  his  testimony.  And  yet, 
though  such  a  party  be  admissible  as  a 
witness  in  law,  yet  the  credibility  of  his 
testimony  is  to  be  left  to  the  jury.' 

(o)  Mr.  Starkie,  2  Stark,  Evid.  11,  says 
that  *  an  accomplice,  as  it  seems,  is  a  com- 


petent witness,  and  may  be  examined,  if 
he  be  willing,  although  he  is  indicted 
along  with  others,  provided  he  be  not  on 
his  trial  at  the  same  time  with  the  others' 
To  which  he  adds  a  qu.,  and  refers  to  1 
Hale,  305;  and  Rex  v.  Ellis,  Macnall.  53. 
In  a  case  in  the  Star  Chamber,  between 
the  King  and  several  defendants,  it  was 
ruled  that  if  one  of  them  does  not  accuse 
himself,  but  accuses  another  defendant, 
he  shall  not  be  received  as  a  competent 
testimony  to  condemn  his  companion, 
but  if  he  had  accused  himself,  then  he 
should  have  been  received  as  a  competent 
testimony  to  condemn  his  companion.  Sir 
Percy  Cresby's  case,  Noy  154,  cited  2 
Hale,  234.  And  in  a  late  case,  Erskine, 
J.,  expressed  a  strong  opinion  that  a  prin- 
cipal could  not  be  examined  as  a  witness 
against  an  accessory  before  the  fact  with 
whom  he  was  jointly  indicted.  Reg.  v. 
Lyons,  9  C.  &  P.  555.  Ultimately  the 
principal  pleaded  guilty,  and  the  point 
became  immaterial. 

O)  Rex  v.  Rowland,  R.  &  M.  N.  P.  R. 
401.  Reg.  v.  Owen,  9  C.  &  P.  83  ;  ante, 
p.  599. 
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were  on  the  ground  of  interest,  that  objection  seems  to  be  wholly 
removed  by  the  6  &  7  Viet.  c.  85,  s.  1,  since  the  proviso  in  that 
section  was  repealed.  If  it  were  on  the  ground  that  the  prisoner 
was  a  party  to  the  record,  then  the  question  turns  on  the  14  &  15 
Viet.  c.  99.  Now  it  seems  clear  that  if  sec.  1  of  that  Act  had 
stood  alone,  without  any  exception,  it  would  have  rendered  any 
party  to  any  proceeding  a  competent  witness  both  for  himself  and 
any  other  party  to  the  proceeding ;  as  the  words  are  ( on  behalf  of 
either  or  any  of  the  parties '  to  any  proceeding ;  and  so  it  has  been 
uniformly  acted  upon  in  civil  proceedings.  Then  sec.  2,  which 
excludes  '  any  person  who  in  any  criminal  proceeding  is  charged 
with  the  commission  of  any  indictable  offence  '  from  sec.  1,  is  not 
general,  but  only  renders  such  person  not  6  competent  or  com- 
pellable  to  give  evidence  for  or  against  himself  or  herself.'  It 
seems,  therefore,  to  be  the  natural  inference  that  such  persons 
are  competent  and  compellable  to  give  evidence  in  every  other 
case  except  for  or  against  themselves,  and  consequently  that  a 
prisoner  is  competent  and  compellable  to  give  evidence  for  or 
against  any  other  prisoner  who  is  tried  with  him  ;  and  a  prisoner 
so  circumstanced  is  reported  to  have  been  so  examined  in  Ire- 
land ;  (q)  but  the  report  of  this  case  is  so  meagre,  that  little 
reliance  can  be  placed  upon  it,  especially  as  it  does  not  even 
appear  to  have  been  argued. 

We  now  come  to  the  cases  to  which  the  6  &  7  Viet.  c.  83 
applies;  these  are  where  a  person  proposed  to  be  called  as  a 
witness  has  been  convicted  and  sentenced  for  some  offence  by 
which  he  would  have  been  rendered  incompetent  at  common  law. 
This  may  occur  where  several  prisoners  are  jointly  indicted,  and 
one  of  them  is  convicted,  either  on  his  own  confession  or  by 
verdict,  and  sentenced  before  the  trial  of  the  other  is  concluded, 
and  in  every  such  case  the  prisoner  so  sentenced  is  rendered  com- 
petent by  the  statutes  either  for  or  against  the  other.  Thus 
where  Jackson  and  Cracknell  were  jointly  indicted  for  forgery, 
and  Jackson,  who  was  also  charged  with  having  been  previously 
convicted  of  felony,  pleaded  guilty  to  the  charge  of  forgery,  but 
denied  his  previous  conviction,  and  the  jury  found  that  he  had 
been  previously  convicted ;  Erie,  J.,  was  of  opinion  that  the 
proper  course  was  to  pass  sentence  upon  him,  and  so  put  an  end 
to  the  whole  matter  as  regarded  him,  before  he  allowed  him  to 
give  evidence  for  the  other  prisoner ;  and  this  course  was  adopted  ; 
so  that  it  is  clear  that  that  very  learned  judge  was  of  opinion  that 
a  prisoner  who  had  been  convicted  and  sentenced  was  a  com- 
petent witness  for  another  with  whom  he  was  jointly  indicted,  (r) 

But  the  more  common  case  will  be  where  a  witness  has  been 
previously  convicted  on  a  separate  indictment  of  some  offence, 
which  would  have  rendered  him  infamous  at  common  law,  and  in 
this  case  the  witness  is  clearly  rendered  competent  by  the  statute. 
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(<?)  In  2  Tayl.  Evid.  1155,  it  is  said  that 
'  if  several  persons  be  jointly  indicted,  any 
one  of  them  may,  under  the  14  &  15  Viet. 
c.  99,  s.  3,  be  called  as  a  witness  either  for 
or  against  his  co-defendants ;'  and  to  this 
passage  there  is  the  following  note: — 'Reg. 
v.  Stevenson  and  Coulter,  tried  before  Ball, 
J.,  at  Armagh,  on  March  4,  1851.  The 


Where  pri- 
soners have 
been  rendered 
infamous  by  a 
judgment. 


A  prisoner 
sentenced  on 
one  indict- 
ment is  com- 
petent on  the 


indictment  was  for  an  aggravated  assault, 
and  Coulter  was  examined  as  a  witness 
for  Stevenson,  MS.  But  see  Reg.  v. 
Jackson,  6  Cox,  525,  where,  however,  no 
reference  was  made  to  Lord  Brougham's 
Act,  or  to  the  case  above  cited.' 

(r)  Reg.    v.  Jackson,   6   Cox,   C.  C. 
525. 
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Husband  and 
wife  : 


for  each  other. 


Thus  where  upon  an  indictment  for  felony  two  prisoners,  who 
had  pleaded  guilty  to  the  same  indictment,  were  called  as  wit- 
nesses on  the  part  of  the  Crown,  and  they  had  been  previously 
convicted  and  sentenced  for  another  and  different  offence ;  it  was 
urged  that  they  were  incompetent,  as  they  were  incapable,  as 
attainted  felons,  of  being  witnesses  at  common  law,  and  as  they 
were  f  individually  named  upon  the  record  '  their  competency  was 
not  restored  by  Lord  Denman's  Act  (6  &  7  Yict.  c.  85) ;  but 
Rolfe,  B.,  held  that  they  were  admissible.  They  could  not  be 
either  gainers  or  losers  by  the  event  of  the  trial  then  proceeding, 
and  they  could  not  be  considered  as  parties  to  the  proceeding 
then  before  the  court,  (s) 

Where  one  of  several  prisoners  jointly  indicted  is  acquitted, 
he  is  a  competent  witness  against  the  others ;  (t)  and  it  is  equally 
clear  that  he  is  a  competent  witness  for  the  others. 

It  has  been  already  observed,  that  no  tie  of  relationship  will 
create  an  interest  disqualifying  as  a  witness,  except  that  of  hus- 
band and  wife.  They  cannot  be  admitted  to  be  witnesses  either 
for  or  against  each  other ;  for,  since  their  interests  are  absolutely 
the  same,  they  cannot  swear  for  the  benefit  of  each  other,  any 
more  than  a  man  can  attest  for  himself;  (u)  therefore  the  wife  of 
a  prisoner  cannot  give  evidence  for  him,  nor  for  any  one  of 
several  others  indicted  with  him,  where  a  joint  offence,  as  a  con- 
spiracy, is  charged,  and  an  acquittal  of  all  the  others  would  be  a 
ground  of  discharge  for  her  husband,  (v)  So  also  on  an  indict- 
ment against  several  prisoners,  the  wife  of  one  of  them  has  been 
held  inadmissible  as  a  witness  for  the  others,  if  her  evidence  has 
a  tendency  to  procure  the  acquittal  of  her  husband.  One  of 
several  prisoners,  jointly  indicted  for  burglary,  proposed  to  call 
the  wife  of  another  in  order  to  prove  an  alibi ;  but  Littledale,  J., 
rejected  her ;  for  though  she  only  came  to  speak  as  to  that  prisoner 
being  at  one  place,  which  had  nothing  to  do  with  her  husband 
being  concerned  in  the  offence,  yet  her  evidence  would  go  to 
show  that  the  witness  for  the  prosecution  was  mistaken  as  to  the 
prisoner,  for  whom  she  was  called,  and  then,  if  she  was  mistaken 
as  to  one,  it  would  weaken  her  evidence  altogether,  and  by  that 
means  she  might  benefit  her  husband ;  and,  upon  a  case  reserved, 
all  the  judges  (except  Graham,  B.,  and  Littledale,  J.),  thought 
the  wife  was  not  competent,  (w) 

set  up  a  separate  and  distinct  defence  the 
wife  of  one  prisoner  cannot  in  any  case  be 
a  witness  for  another  prisoner.'  It  seems 
that  in  this  case  there  was  only  one  wit- 
ness who  identified  the  prisoners :  see 
note,  1  Phill.  Ev.  75;  but  in  Kex  v.  Hood, 
R.  &  M.  C.  C.  R.  281,  there  were  six  per- 
sons at  least  present  at  the  transaction, 
and  yet  the  wife  of  one  of  the  prisoners 
was  held  incompetent  for  the  other  pri- 
soners. The  authority  of  these  cases  seems 
open  to  some  doubt,  as  they  infringe  the 
rule  that  it  is  only  where  there  is  a  certain 
interest  in  the  result  that  the  witness  is 
incompetent,  and  the  utmost  that  can  be 
said  is,  that  in  such  cases  the  evidence  has 
a  tendency  to  produce  such  a  result.  It  is 
also  a  great  anomaly  that  a  witness  should 
be  competent  for  a  prisoner  if  tried  sepa- 


(«)  Reg.  v.  Drury,  3  C.  &  K.  190.  It 
will  be  observed  that  it  was  not  even  con- 
tended in  this  case  that  the  prisoners  were 
incompetent,  excepting  by  reason  of  the 
proviso,  and  that  proviso  is  now  repealed. 

(OReg.  v.  O'Donnell,  7  Cox,  C.  C.  337. 
Five  judges  on  a  case  reserved  in  Ireland. 

(M)  Gilb.  Ev.  119.  2  Hawk.  P.  C.  c. 
46,  s.  70. 

(u)  Ante,  p.  161.  So  in  the  case  of  an 
assault,  where  the  cases  of  the  co- defend- 
ants cannot  be  separated.  Rex  v.  Frede- 
rick, 2  Stra.  1095. 

(w)  Rex  v.  Smith,  R.  &  M.  C.  C.  R. 
289.  Mr.  Phillipps,  vol.  1,  p.  75,  observes 
on  this  case  that  it  '  must  be  understood 
as  having  been  decided  on  its  own  par- 
ticular circumstances,  and  not  as  warrant- 
ing the  conclusion  that  where  prisoners 


CHAP.  v.  §  vii.]   Of  the  Competency  of  Witnesses.  629 

But  where  Sills,  Fellows,  and  Johnson  were  jointly  indicted 
for  burglary,  and  it  was  proposed  to  call  the  wife  of  Sills  as  a 
witness  for  Fellows,  to  prove  that  she  brought  to  Fellows'  house 
part  of  the  stolen  property  that  w.as  found  there;  Tindal,  C.  J., 
held  that  she  was  a  competent  witness  for  that  purpose,  and  she 
was   examined   accordingly,  (x)     So  where   two  prisoners  were 
jointly  indicted  for  burglary,  and  it  was  proposed  to  call  the  wife 
of  one  of  them  to  prove  an  alibi  for  the  other,  and  this  was 
objected  to  on  the  part  of  the  prosecution  on  the  authority  of 
Rex  v.  Smith  ;  (y)  Maule,  J.,  held  that,  though  she  could  not  be 
examined  for  her  husband,  she  certainly  might  for  the  other  pri- 
soner, (z)     So  where  two  prisoners  were  jointly  indicted  for  steal- 
ing potatoes,  and  some  potatoes  were  found  in  the  apartment  of 
each,  and  one  of  them  called  the  wife  of  the  other  to  prove  that 
the  potatoes  found  in  his  apartment  were  not  the  property  of  the 
prosecutor ;  Wightman,  J.,  after  consulting  Cresswell,  J.,  said, 
'  The  point  is  a  very  nice  one,  but  I  am  inclined,  though  with  con- 
siderable doubt,  to  admit  the  evidence,  and  upon  these  grounds ; 
although  the  prisoners  are  jointly  indicted,  the  offence  is  distinct 
and  severable.     It  differs  from  Smith's  case ;  («)  for  here  evidence 
that  one  prisoner  did  honestly  obtain  the  potatoes  found  in  his 
apartment  does  not  necessarily  benefit  the  other  prisoner.     The 
defence  of  each  is  distinct,  and  it  would  be  hard  to  say  that  one 
should  be  precluded  from  his  defence  because  it  might,  by  some 
remote  possibility,  benefit  the  other.     I  shall  receive  the  evidence, 
but  with  considerable  doubt.'  (b)     But  where  on  an  indictment  for 
horse-stealing  against  two  prisoners,  the  wife  of  one  was  called  to 
prove  that  the  other  was  not  present  at  the  time  of  the  stealing, 
and  Reg.  v.  Bartlett  (c)  was  cited  in  support  of  her  competency  ; 
Wightman,  J.,  after  consulting  Cresswell,  J.,  held  that  she  was 
incompetent.    Reg.  v.  Bartlett  differed  from  this  case,  as  there  the 
evidence  did  not  necessarily  benefit  the  husband.     Here  it  must 
do  so  by  impeaching  the  credit  of  the  prosecutor,  and  the  facts  of 
Smith's  case  (d)  were  so  similar  to  those  of  the  present  case  that, 
whether  that  case  were  good  law  or  not,  it  was  binding  in  this 
case,  (e) 

And  they  cannot  be  witnesses  against  each  other,  by  reason  of      [9sz] 
the  dissensions  and  distrusts  that  it  would  occasion,  inconsistent  Against  each 
with  the  happiness  of  married  life  and  the  peace  of  families  ;  (f)  ( 
and  therefore,  on  an  indictment  for  bigamy,  the  first  and  true 
wife  cannot  be  admitted  to  give  evidence  against  her  husband ;  (</) 

rately,  but  incompetent  for  him,  if  tried  the  taking  of  the  goods.     It  is  clear  that 

jointly  with  the  witness's  husband.  C.  S.  G.  in  such  a  case  the  direct  and  necessary 

(#)  Reg.  v.  Sills,  1  C.  &  K.  494,  July  effect  of  the  evidence  of  the  wife  for  the 

1844.     This  and  the  following  cases  oc-  other  defendant  would  be  to  fix  her  hus- 

curred  after  the  publication  of  the  pre-  band  with  the  whole  damages  and  costs, 

ceding  note  in  the  last  edition  of  this  (a)  Supra. 

work.  (6)  Reg.  v.  Bartlett,  1  Cox,  C.  C.  105, 

(y)  Supra.  April  1844. 

(z)  Reg.  v.  Moore,  1  Cox,  C.  C.  59,  (c)  Supra. 

August  1843.    In  Hawkesworth  v.  Show-  (rf)  Supra. 

ler,  12  M.  &  W.  45,  it  was  held  that  in  (f)  Reg.  v.  Denslow,  2  Cox,  C.  C.  230, 

trespass  against  two  defendants  for  taking  A.D.  1 847. 

the  plaintiff's  goods,  the  wife  of  one  of  (/)  Gilb.  Kv.  119.     2   Hawk.  P.  C. 

them,  against  whom  the  case  is  clearly  c.  46,  s.  70.     Barker  v.  Dixie,  Cas.  temp, 

proved,  is  not  a  competent  witness  for  the  Hardw.  264. 

other  to  prove  that  he  did  not  authorize  (</)  Ante,  vol.  1,  p.  319. 
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but,  after  proof  of  the  first  marriage,  the  second  wife  may  be  a 
witness.  (A)  And  where  upon  an  indictment  against  Webb  and 
three  other  prisoners  for  sheep-stealing,  the  counsel  for  the  pro- 
secution proposed  to  call  the  wife  of  Webb  to  prove  facts  against 
the  other  prisoners,  and  urged  that  it  was  only  in  cases  where  the 
acquittal  or  conviction  of  one  prisoner  had  a  direct  tendency  to 
cause  the  acquittal  or  conviction  of  the  other  prisoners  that  the 
wife  of  one  prisoner  was  incompetent  to  give  evidence  for  or 
against  the  other  prisoners ;  but  Bolland,  B.,  held  that  the 
witness  was  incompetent,  (z) 

On  an  indictment  for  conspiracy  against  Hamp  and  others, 
Mrs.  Broome  was  examined  for  the  prosecution,  and  it  appeared 
that  her  husband  had  been  bound  by  recognizances  to  appear  and 
take  his  trial  for  cheating  at  play  at  a  previous  assize,  but  that 
he  did  not  appear,  and  had  not  returned  home  since,  and  the  wife 
being  asked  whether  she  had  not  seen  her  husband  in  Birming- 
ham a  few  days  before,  said,  ( I  decline  to  answer  the  question, 
because  my  husband  did  not  appear  to  his  recognizance ; '  Lord 
Campbell,  C.  J.,  f  I  think  on  that  the  question  ought  not  to  be 
proposed.'  (J) 

And  so  strictly  is  this  rule  preserved,  that  in  a  civil  case  Lord 
Hardwicke  would  not  suffer  a  wife  to  give  evidence  for  her  hus- 
band, even  by  consent  of  the  other  party.  (A)  And  even  after  a 
divorce  by  Act  of  Parliament,  the  wife  is  not  competent  in  an 
action  against  her  husband  to  give  evidence  of  anything  that  hap- 
pened during  coverture,  (/)  on  the  ground  that  the  confidence 
which  subsisted  between  them  at  the  time  shall  not  be  violated  in 
consequence  of  any  future  separation,  (m)  The  rule,  however, 
must  be  understood  as  applying  to  cases  where  the  husband  or 
wife  are  directly  accused  of  a  crime,  and  not  as  extending  in  the 
same  degree  to  collateral  suits  or  proceedings  between  third 
persons.  It  was,  indeed,  once  held,  in  Rex  v.  Cliviger,  (n)  that 
husband  and  wife  in  collateral  cases  are  not  to  be  permitted  to 
give  any  evidence  that  might  even  tend  to  criminate  each  other ; 
for  though  the  evidence  of  the  one  could  not  be  used  against  the 
other  on  a  subsequent  trial  for  the  offence,  yet  it  might  lead  to  a 
criminal  charge,  and  cause  the  other  to  be  apprehended.  And 
the  principle  of  that  decision  would  extend  to  prevent  the  one 
from  being  called  to  contradict  the  other ;  for  the  tendency  of  the 
evidence  of  the  latter  witness  would  be  to  prove  the  former  guilty 
of  perjury.  (0)  But  the  rule  laid  down  in  the  case  of  Rex  v.  Cli- 
viger  was  much  discussed  in  the  case  of  Rex  v.  All  Saints,  Wor- 
cester, (p)  in  which  the  Court  of  King's  Bench  was  of  opinion 
that  it  had  been  expressed  in  terms  too  large  and  general ;  and 
held,  that  where  the  evidence  of  the  wife  did  not  directly  crimi- 


(fc)  Ibid.  Wells  v.  Fisher,  1  M.  & 
Rob.  99. 

(t)  Rex  v.  Webb,  Bushell,  J.,  and  T. 
Croome,  Gloucester  Spr.  Ass.  1830.  [MSS. 
C.  S.  G. ;  and  see  Dalt.  c.  1 64,  p.  540,  cited 
1  Hale,  301. 

(./)  Reg.  v.  Hamp,  6  Cox,  C.  C.  167. 

(£)  Cas.  temp.  Hardw.  264. 

(Z)  Monroe  v.  Twisleton,  Peake  Ev. 
Appendix.  So  a  widow  cannot  be  called 
by  the  defendant  to  disclose  conversations 


between  herself  and  her  late  husband,  in 
an  action  by  his  executors.  Doker  v. 
Hasler,  R.  &  M.  N.  P.  R.  198,  ruled  by 
Best,  C.  J.  But  see  Beveridge  v.  Minter, 
1  Carr  &  P.  364. 

(m)  By  Lord  Ellenborough,  in  Aveson 
v.  Kinnaird,  6  East,  192. 

(n)  2  T.  R.  263. 

(o)  2  T.  R.  263. 

(p)  6  M.  &  S.  194. 
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nate  the  husband  (as  in  a  proceeding  relating  to  other  matters, 
and  not  to  any  criminal  charge  against  him),  and  never  could  be 
used  against  him,  nor  could  he  ever  be  affected  by  the  judgment 
of  the  court  founded  upon  such  evidence,  she  was  a  competent 
witness. 

So  where  upon   the  trial  of  an  appeal   a  pauper  proved  his      [933] 
marriage  with  E.,  and  M.  B.  was  then  called  by  the  other  side  to  Rex  v.  Bath- 

•    i 

prove  that  she  had  previously  been  married  to  the  pauper ;  it  wick< 
was  held  that  she  was  competent  for  this  purpose ;  as  nothing 
that  was  said  by  her  in  this  case,  nor  any  decision  of  the  Court 
of  Sessions  founded  upon  her  testimony,  could  afterwards  be 
received  in  evidence  to  support  an  indictment  against  her  husband 
for  bigamy,  (q) 

But  where  on  an  indictment  for  stealing  wheat,  Eliza  Ellis  was  A  wife  is  not 
called  on  the  part  of  the  Crown  to  prove  that  her  husband,  who  competent  to 
had  absconded,  had  been  present  when  the  wheat  was  stolen,  JI?™!!^ 

11  i  i    •  ~i     i  •  •  i  •  '  i  ••  i  1)1 1  SOU  Cl    CO  III'* 

and  that  she  saw  mm  deliver  it  to  the  prisoner;  launton,  J.,  mitted  a  felony- 
doubted  whether  she  could  be  so  examined,  as  her  evidence  in  company 
might  be  used  as  a  ground  of  convicting  her  husband  by  causing  with  her  hua 
a  charge  to  be  made  against  him.  The  two  preceding  cases  were 
then  cited.  Taunton,  J.,  *  I  am  against  breaking  down  the  rules 
of  law.  My  opinion  is  to  adhere  to  the  rule  laid  down  by  Lord 
Hale,  (r)  In  Rex  v.  All  Saints,  Worcester,  at  the  time  when 
the  witness  was  examined,  there  was  nothing  in  her  evidence 
to  criminate  her  husband.  Here  it  is  sought  to  make  the  woman 
charge  her  husband,  not  obliquely,  but  directly  and  immediately.' 
Having  consulted  Littledale,  J.,  the  learned  judge  added,  (  We 
both  agree  in  opinion  that  the  witness  is  incompetent.  We  think 
Bex  v.  All  Saints,  Worcester,  very  distinguishable.  There  at 
the  time  when  the  wife  was  examined  there  was  nothing  in  her 
evidence  to  criminate  her  husband.  Here  the  evidence  would 
directly  charge  the  husband  with  being  a  principal ;  and  although 
there  is  no  prosecution  pending,  her  evidence  cannot  but  facilitate 
tin  accusation  against  her  husband.  Now,  the  law  does  not  allow 
the  wife  to  give  evidence  against  her  husband,  and  it  is  quite 
consistent  with  that  principle  that  this  evidence  should  not  be 
received.'  (s) 

But   where  the  first  count  charged  Halliday  with   obtaining  The  evidence 
money  by  falsely  pretending  that  a  document  produced  to  a  bank  of  a  husband 
by  Eliza,  the  wife  of  D.  Thomas,  had  been  filled  up  by  his  autho-  ^Sfff1 
rity ;  the  second  count  was  similar  as  to  another  document ;  and  tends  to  in- 
the  third  count  charged  Halliday  and  Eliza  Thomas  with  a  con-  culpate  his 
spiracy  to  cheat  the  bank ;   but  she  was  not  tried  with  Halliday.  J^/g^e 
The  evidence  of  D.  Thomas  was  essential  to  prove  that  he  had  charge  with 
given  no  authority  to  fill  up  the  documents  ;  but  it  was  objected,  the  prisoner 
on  the  authority  of  the  preceding  case,  that  he  was  incompetent  to 
prove  his  wife  guilty  of  a  conspiracy,  or  even  to  prove  the  counts  given. 
for  false  pretences ;  but  Byles,  J.,  thought  his  evidence  admissible 

(</)  Rex  v.  Bathwick,  2  B.  &  Ad.  639.  (r)  I  am  not  aware  of  the  passage 

The  court  doubted  whether  the  compe-  referred  to  by  the  learned  judge,  but 

tency  of  a  witness  could  depend  upon  the  see  2  Hale,  P.  C.  279, 1  Hale,  P.  C.  301. 

marshalling  the  evidence,  or  the  stage  of  C.  S.  G. 

the  cause  at  which  the  witness  was  called.  (s)  Rex  v.  George  Gleed,  Gloucester 

See  Peat's  case,  ante,  vol.  1,  p.  319.  Lent  Ass.  1832.     MSS.  C.  S.  G. 
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Unless  he  has 
been  convicted 
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They  may  be 
called  to  con- 
tradict each 
other. 


Their  decla- 
rations. 

[984] 

Exceptions. 

Abduction. 


on  all  the  counts  ;  and  the  jury  found  the  prisoner  guilty  on  the 
first  count  only ;  and,  on  a  case  reserved,  it  was  held  that  the 
evidence  of  the  husband  was  admissible  in  support  of  the  first  count. 
His  evidence  no  doubt  tended  to  show  that  his  wife  had  acted 
criminally,  but  that  count  contained  no  charge  against  her.  (t) 

Where,  however,  the  husband  has  either  been  convicted  or 
acquitted  of  the  same  felony,  respecting  which  the  wife  is  called 
as  a  witness,  she  is  competent  to  be  examined.  Thus  on  an  in- 
dictment for  sheep-stealing,  the  wife  of  a  person,  who  had  been 
previously  convicted  of  stealing  the  same  sheep,  was  held  a  com- 
petent witness  for  the  prosecution,  (it)  So  where  one  prisoner 
pleaded  guilty,  it  was  held  that  his  wife  was  a  competent  witness 
against  the  other  prisoner  jointly  indicted  with  him,  as  on  the 
issue  to  be  tried  her  husband  was  no  longer  interested,  (v)  So 
where  a  wife  and  her  paramour  were  jointly  indicted  for  stealing 
the  goods  of  the  husband,  it  was  held  that  the  husband  was  a 
competent  witness  against  the  paramour ;  for  the  wife  was  en- 
titled to  be  acquitted,  as  she  could  not  be  guilty  of  stealing  her 
husband's  goods,  (w)  And  in  ThurtelTs  case  Mrs.  Probert  was 
examined  as  a  witness  against  Thurtell  after  her  husband  was  ac- 
quitted, (x)  In  the  same  manner  if  Probert  had  not  been  appre- 
hended, and  Thurtell  only  had  been  on  trial  at  the  time,  the  wife 
of  Probert  would  have  been  capable  of  being  examined  ;  because 
the  question  would  have  been  whether  Thurtell  was  guilty,  and 
not  whether  Thurtell  and  Probert  were  guilty,  (y) 

And  the  reasoning  upon  which  the  decision  in  Rex  v.  All 
Saints,  Worcester,  was  founded  is  equally  strong  to  show  that 
one  may  be  called  as  a  witness  to  disprove  what  has  been  stated 
by  the  other,  and  that  either  the  party  who  has  called  the  one,  or 
the  opposing  party,  may  call  the  other  for  the  purpose  of  con- 
tradicting, (z)  The  declarations  of  the  husband  or  wife  are 
subject  to  the  same  rule  as  their  evidence,  (a) 

Upon  an  indictment  for  forcible  abduction  and  marriage  of  a 
woman,  she  may  be  a  witness  for  the  Crown,  (&)  or  the  pri- 
soner ;  (c)  but  this  is  rather  a  case  which  does  not  fall  within 
the  general  rule  than  an  exception  to  it ;  for  she  is  not  legally 
his  wife,  a  contract  obtained  by  force  having  no  obligation  in 
law.  (d)  Indeed,  if  the  actual  marriage  is  valid  (as  where  the 
woman  after  abduction  consents  to  the  marriage  voluntarily,  and 
not  induced  by  any  precedent  menace),  or  if  the  marriage  has 
been  ratified  by  subsequent  voluntary  cohabitation,  it  has  been 


(0  Reg.  v.  Halliday,  Bell,  C.  C.  257. 
The  court  seem  to  have  considered  the 
wife  competent  on  all  the  counts,  as  Pol- 
lock, C.  B.,  added,  'Indeed,  in  this  in- 
dictment she  was  not  charged  at  all,  al- 
though she  was  involved  in  the  conspiracy 
charged  in  the  third  count;  but  that  "did 
not  prevent  the  husband's  evidence  from 
being  admissible.'  This  case  was  not  ar- 
gued, and  no  previous  decision  referred 
to  when  it  was  decided. 

(w)  Reg.  v.  Williams,  8  C.  &  P.  284.  Al- 
derson,  B. 

(w)  Reg.  v.  Thompson,  3  F.  &  F.  824, 
Keating,  j. 


(w)  Reg.  v.  Glassie,  7  Cox,  C.  C.  1. 
Lefroy,  C.  J.,  and  Monahan,  C.  J. 

(;r)  Per  Alderson,  B.,  Reg.  v.  Williams, 
supra. 

(T/)  Per  Alderson,  B.  Hawkesworth  v. 
Showier,  12  M.  &  W.  45. 

(2)  1  Phill.  Ev.  80,  7th  ed. 

(a)  1  Phill.  Ev.  76. 

(6)  Gilb.  Ev.  120.  1  Hale,  P.  C.  301, 
302.  2  Hawk.  c.  46,  s.  78. 

(c)  Rex  v.  Perry,  at  Bristol,  1794,  cited 
by  Abbott,  C.  J.,  in  Rex  v.  Serjeant,  R.  & 
M.  N.  P.  C.  354. 

(rf)  Gilb.  Ev.  120.  1  Halo,  P.  C.  302? 
Bull.  W.  P.  286f 


CHAP.  v.  §  vii.]   Of  the  Competency  of  Witnesses.  633 

said  she  is  not  competent  for  or  against  the  prisoner,  (e)  But 
there  are  very  considerable  authorities  to  the  contrary.  (/)  And  Wakefield's 
in  a  late  case,  where  the  defendants  were  indicted  for  a  misde-  case- 
meaner,  in  conspiring  to  carry  away  a  young  lady  under  the  age 
of  sixteen,  from  the  custody  appointed  by  her  father,  and  to  cause 
her  to  marry  one  of  the  defendants ;  and,  in  another  count,  for 
conspiring  to  take  her  away  by  force,  being  an  heiress,  and  to 
marry  her  to  one  of  the  defendants ;  Hullock,  B.,  was  of  opinion 
that,  even  assuming  the  young  lady  to  be  at  the  time  of  the  trial 
the  lawful  wife  of  one  of  the  defendants,  she  was  a  competent 
witness  for  the  prosecution,  although  there  was  no  evidence  to 
support  that  part  of  the  indictment  which  charged  force.  (g) 

The  wife  is  also  admitted  as  a  witness  against  her  husband,  ex  Indictment  for 
necessitate  >  in  a  prosecution  of  him  for  offences  against  her  per-  personal  vio- 
son.  (A)  So  her  dying  declarations  are  admissible  against  him  in  the 
case  of  murder,  (z)  In  an  indictment  of  William  Whitehouse,  (ii) 
at  Stafford,  upon  Lord  Ellenborough's  Act,  for  shooting  at  his 
wife,  she  was  admitted  as  a  witness  for  the  prosecution  by 
Garrow,  B.,  after  consulting  Holroyd,  J.,upon  the  ground  of  the 
necessity  of  the  case;  and  Holroyd,  J.,  sent  Garrow,  B.,  the  case 
of  Rex  v.  Jaggery  Yorkshire  Assizes,  1797,  where  the  husband 
had  attempted  to  poison  his  wife  with  a  cake  in  which  arsenic 
was  introduced,  and  the  wife  was  admitted  to  prove  the  fact  of 
the  cake  having  been  given  her  by  her  husband  ;  and  Rooke,  J., 
afterwards  delivered  the  opinion  of  the  twelve  judges  that  the 
evidence  had  been  rightly  admitted.  Holroyd,  J.,  however,  said  • 
he  thought  the  wife  could  only  be  admitted  to  prove  facts  which 
could  not  be  proved  by  any  other  witness,  (j )  So  on  an  indict- 
ment against  a  man  for  beating  his  wife,  she  was  held  compe- 
tent, (k)  And  the  wife  is  always  permitted  to  swear  the  peace 
against  her  husband.  (/)  And  her  affidavit  has  been  permitted 
to  be  read  on  an  application  to  the  Court  of  King's  Bench  for  an 
information  against  the  husband  for  an  attempt  to  take  her  away 
by  force  after  articles  of  separation ;  and  it  would  be  strange  to 
permit  her  to  be  a  witness  to  ground  a  prosecution,  and  not  [985] 
afterwards  to  be  a  witness  at  the  trial,  (m)  And  it  seems  to  be 
now  settled,  that  in  all  cases  of  personal  injuries  committed  by 
the  husband  and  wife  against  each  other,  the  injured  party  is  an 
admissible  witness  against  the  other,  (n) 
But  this  rule  seems  to  be  confined  to  cases  where  the  charge  affects  Not  compe- 

the  liberty  or  the  person  of  the  wife.     Thus  it  has  been  decided  tent  m  (rases . 

where  there  is 

(e)  1  Hale,  P.  C.  302.    1  Thill.  Ev.  84,  John's  case,  ibid.  504,  n.  (a). 

7th  ed.    2  Stark.  Ev.  553.  (it)  MSS.  Russell,  Serjt. 

(/)  4  Blac.  Cora.  209.     1  East,  P.  C.  (j )  See  Eeg.  v.  Pearce,  9  C.  &  P.  667. 

c.  11,  s.  5.     Ante,  vol.  1,  p.  949.  S.  P. 

(0)  Rex  v.  Wakefield,  see  the  trial,  pub-  (k)  By  Lord  Raymond  on  the  authority 
lished  by  Murray,  p.  257.    2  Levviu,  1  &  of  Lord  Audley's  case,  Rex  v.  Azire,  1 
279.  Stra.  633.    Bull.  N.  P.  287. 

(/t)  Lord  Audley's  case,  1  St.  Tr.  393.  (0  Bull.  N.  P.  287. 

This  case  has  been  denied  to  be  law,  but  (m)  Lady  Lawley's  case.     Ibid. 

is  now  established  by  the  highest  autho-  (n)  1  East,  P.  C.  c.  11,  s.  5, p.  455.    In 

rities.    1  Hale,  P.  C.  301.    2  Hawk.  P.  C.  the  Wakefields'  case,  p.  257,  Hullock,  B., 

c.  46,  s.  77.     Bull.  N.  P.  287.     Rex  v.  said,  'I  take  it,  it  is  quite  clear  now -that 

Serjeant,  R.  &  M.  354.    Reg.  v.  Jellyman,  a  wife  is  a  competent  witness  against  her 

8  C.  &  P.  604,  ante,  vol.  1,  p.  939.  husband  in  respect  of  any  charge  which 

(1)  Woodcock's    case,   1   Leach,   500.  affects  her  liberty  and  person.' 
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that  in  an  indictment  for  a  conspiracy  in  procuring  a  lady,  then  a 
ward  in  chancery,  to  marry,  the  wife  was  not  a  good  witness  for 
one  of  the  co-defendants,  if  her  evidence  might  enure  to  the  ac- 
quittal of  her  husband ;  (0)  and  since  she  could  not  be  admitted  in 
favour  of  her  husband,  it  follows  necessarily  that  she  could  not  be 
a  witness  against  him.  (p)  So  on  an  indictment  against  the  wife 
of  W.  S.  and  others,  for  a  conspiracy  in  procuring  W.  S.  to  marry, 
Abbott,  C.  J.,  refused  to  admit  W.  S.  as  a  witness  in  support  of 
the  prosecution,  (q)  So  a  wife  is  not  admissible  as  a  witness 
against  her  husband  on  a  charge  of  deserting  her  and  her  children 
against  the  5  Geo.  4,  c.  83.  (/*) 

High  treason.  In  the  case  of  high  treason  it  has  been  said  that  a  wife  shall  be 
admitted  against  her  husband,  because  the  tie  of  allegiance  is  more 
obligatory  than  any  other ;  (s)  but  there  are  high  authorities  to 
the  contrary,  (t) 

Whether  a  woman  who  has  cohabited  with  a  man  as  his  wife, 
but  who  is  ready  to  swear  she  is  not  married  to  him,  will  be  allowed 
to  give  evidence  on  the  part  of  the  man,  has  been  considered  a 
doubtful  question,  (u)  On  a  trial  for  forgery,  Lord  Kenyon  re- 
fused to  admit  a  woman  as  witness  for  the  prisoner^  whom  in  the 
course  of  the  trial  he  had  frequently  alluded  to  as  his  wife,  but 
afterwards,  on  hearing  an  objection  taken  to  her  competency, 
denied  that  they  were  in  fact  married,  (v)  But  it  seems  now  to  be 
settled  that  the  rule  relates  to  persons  who  have  entered  into  the 
relation  of  husband  and  wife  ;  and  does  not  extend  to  those  who, 
not  being  married,  have  lived  together  and  cohabited  as  man  and 
wife,  (w)  Thus  where  a  woman  had  been  married  to  a  man  whom 
she  had  not  seen  for  thirty  years,  and  then  married  again,  but 
afterwards  found  that  the  man  she  had  first  married  was  alive ; 
as  the  second  marriage  was  a  mere  nullity,  she  was  held  competent 
to  give  evidence  of  statements  made  by  her  second  husband  during 
the  time  they  cohabited,  (x)  So  where  the  prisoner  had  married 
his  deceased  wife's  sister,  Erie,  J.,  held  that  the  wife  was  a  com- 
petent witness  against  him,  as  the  marriage  was  void,  and  that 
the  wife  might  prove  her  relationship  to  the  former  wife  on  the 
voire  dire,  (y)  So  a  kept  mistress,  who  has  passed  by  the  name 
and  appeared  in  the  world  as  the  wife  of  her  protector,  has  been 
held  to  be  a  competent  witness  for  him.  (z) 

In  the  case  of  Rex  v.  Perry,  Gibbs,  C.  J.,  stated  that  he  could 
see  no  distinction  between  admitting  a  wife  for  and  against  her 


[986] 
A  wife  com- 
petent against 


(o)  Rex  v.  Locker,  5  Esp.  107. 

(/>)  Rex>.  Serjeant,  R.  &  M.  354. 

(q)  RexV  Serjeant,  R.  £  M.  N.  P.  R. 
352.  But  it  is  not  necessary,  it  should 
seem,  that  there  should  be/orce  employed 
in  order  to  make  the  husband  or  wife  com- 
petent. In  the  case  of  the  Wakefields 
before  mentioned  for  abduction,  Hullock, 
B.,  was  of  that  opinion,  and  he  mentioned 
that  he  had  seen  a  report  of  the  case  of 
Rex  v.  Perry,  tried  before  Gibbs,  C.  J., 
as  Recorder  of  Bristol,  where  the  wife  was 
held  competent,  and  that  no  force  was 
used  in  the  abduction  in  that  case. 

(r)  Reeve  v.  Wood,  10  Cox,  C.  C.  58. 

(s)  Bull.  N.  P.  286.     Gilb.  Ev.  120. 

(0  1  Hale,  P.  C.  301.    1  Brown,  47. 

(M)  Campbell  v.  Twemlow,  1  Price,  81. 

(u)  Per  Richards,  B.,  1  Price,  83. 


(M>)  1  Phill.  Ev.  69. 

(*)  Wells  v.  Fletcher,  5  C.  &  P.  12. 
S.  C.  as  Wells  v.  Fisher,  1  M.  &  Rob.  99. 

(#)  Reg.  v.  Young,  5  Cox,  C.  C.  296. 
See  Reg.  v.  Chadwick,  11  Q.  B.  173,  ante, 
vol.  1,  p.  274.  In  Reg.  v.  Blackburn,  6 
Cox,  C.  C.  333,  a  woman  examined  on  the 
voire  dire  stated  that  she  was  the  wife  of 
one  of  the  prisoners,  and  it  was  doubted 
whether  evidence  was  admissible  to  prove 
that  she  had  previously  stated  that  she 
was  a  single  woman,  and  also  whether  the 
question  was  to  be  decided  by  the  judge 
or  juryj  the  witness  was,  however,  with- 
drawn. There  is,  however,  no  doubt  the 
question  is  for  the  judge.  See  post,  p.  637. 

(z)  Batthews  u.  Galindo,  4  Bingh.  R. 
610.  Reg.  u.  Young,  2  Cox,  C.  C.  291. 
Erie,  J.  S.P. 


CHAP.  v.  §  vii.]    Of  the  Competency  of  Witnesses. 

husband.  (  The  King  v.  Perry?  said  Abbott,  C.  J.,  in  Rex  v. 
Serjeant,  (a)  ( was  much  talked  about  at  the  time,  and  C.  J.  Gibbs 
expressed  his  surprise  that  any  doubt  should  have  been  enter- 
tained that  a  wife  was  in  all  cases  a  competent  witness  for  her 
husband  when  admissible  against  him.' 

Anciently  the  rule  was,  that  if  there  were  any  objection  to  the 
competency  of  a  witness,  he  should  be  examined  on  the  voire 
dire,  (b)  and  it  was  too  late  after  he  was  sworn  in  chief,  (c)  But 
for  the  convenience  of  the  court,  and  the  furtherance  of  justice 
(as  the  incompetency  may  not  at  first  be  suspected),  the  rule  is 
now  so  far  relaxed  that  if  it  is  discovered  during  any  part  of  the 
witness's  examination,  or  even  after  his  cross-examination,  that  he 
is  incompetent,  the  objection  may  be  taken,  and  his  evidence  will 
be  struck  out.  (d)  But  it  seems  that  the  objection  comes  too  late 
after  the  witness  has  left  the  box ;  (e]  and  it  has  been  held  that 
after  a  witness  has  been  dismissed  without  any  objection  to  his 
competency,  it  is  not  allowable  to  call  a  witness  to  prove  his  in- 
competency. (/)  With  respect,  however,  to  the  power  of  question- 
ing a  witness  for  the  purpose  of  discovering  his  incompetency, 
there  is  still  a  material  difference,  which  will  presently  be  pointed 
out,  between  an  examination  on  the  voire  dire  and  one  after  the 
witness  has  been  sworn  in  chief. 

The  party  against  whom  a  witness  is  called  may  examine  him 
respecting  his  interest  on  the  voire  dire,  or  may  call  another  wit- 
ness and  produce  other  evidence  in  support  of  the  objection,  (y) 
The  old  rule  is  said  to  have  been,  (h)  that  if  the  witness  were  ex- 
amined by  the  opposite  party  as  to  the  fact  of  the  objection,  and 
denied  it  upon  his  oath,  the  party  would  not  be  at  liberty  to  call 
afterwards  another  witness  to  prove  it,  in  order  to  repel  him  from 
giving  evidence,  unless  the  other  side  acquiesced.  But  the 
modern  and  more  convenient  practice  seems  to  be,  that  if  the  fact 
of  incompetency  is  satisfactorily  proved,  the  witness  will  be  in- 
competent, although  he  may  have  ventured  to  deny  it  on  the  voire 
dire,  (i)  It  has  been  said  that  if  the  opposite  party  raise  the 
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is  so  for  her 
husband. 


Objections  to 
competency, 
when  to  be 
taken ; 


how  to  be 
supported ; 


how  repelled. 
[987] 


(a)  K.  &  M.  N.  P.  K.  354. 

(6)  The  voire  dire  is,  when  it  is  prayed 
upon  a  trial  at  law  that  a  witness  may 
(previously  to  his  giving  evidence  in  the 
cause)  be  sworn  to  speak  the  truth  (in  old 
French,  voire  dire)  whether  he  shall  lose 
by  the  matter  in  controversy.  Blount's 
Law  Dictionary. 

(c)  Turner  v.  Pearte,  1  T.  R  719. 

(d~)  Jacobs  v.  Leybourn,  11  M.  &  W. 
685.  1  Phill.  Ev.  153.  Turner  v.  Pearte, 
1  T.  K.  720.  Howell  v.  Lock,  2  Campb. 
15.  Stone  v.  Blackburn,  1  Esp.  37.  Pe- 
rigal  v.  Nicholson,  Wightw.  64.  But  where 
upon  a  trial  for  high  treason  it  appeared, 
after  a  witness  had  been  examined  for 
the  Crown,  without  objection  on  the  part 
of  the  prisoner,  that  he  had  been  misde- 
scribed  in  the  list  of  witnesses,  which  is 
required  by  the  7  Ann.  c.  21,  s.  14,  to  be 
given  to  the  prisoner  previous  to  his  trial, 
the  court  would  not  permit  the  evidence 
of  the  witness  to  be  struck  out;  but  said, 
the  objection  ought  to  have  been  taken  in 
the  first  instance;  otherwise  a  party  might 
take  the  chance  of  getting  evidence  which 
he  liked,  or,  if  he  disliked  the  testimony, 


he  might  then  get  rid  of  it  on  the  ground 
ofmisdescription.  Kexu.  Watson, 2  Stark. 
N.  P.  C.  158.  And  upon  this  ground,  Mr. 
Starkie  expresses  his  opinion  that  a  party 
who  is  cognizant  of  the  interest  of  the 
witness  at  the  time  he  is  called,  is  bound 
to  make  his  objection  in  the  first  instance. 
1  Stark.  Ev.  137  ;  and  see  1  Phill.  Ev. 
154,  note  (3),  and  Hartshorne  v.  Watson, 
5  Bing.  N.  C.  477. 

0)   1    Phill.   Ev.  153.      Beeching  v. 
Gower,  Holt,  N.  P.  K.  314. 
•   (/)  Dewdney  v.  Palmer,  4  M.  &  W. 
664. 

(#)  Per  Hullock,  B.,  Wakefield's  case, 
p.  157.  2  Lew.  279. 

(Ji)  By  Lord  Hardwicke  in  Lord  Lovat's 
case,  9  St.  Tr.  647.  See  also  the  obser- 
vations of  Parker,  C.  J.,  in  Rex  v.  Muscot, 
10  Mod.  193,  in  which  case  it  was  asserted, 
but  overruled,  that  in  criminal  cases  there 
could  be  no  examination  on  the  voire  dire. 

(i)  1  Phill.  Ev.  154.  In  several  cases 
it  seems  to  have  been  considered  that  it 
is  in  the  discretion  of  the  judge  whether 
other  evidence  should  be  called  to  support 
the  objection  before  the  witness  is  ex- 
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Where  a  ques- 
tion is  raised 
as  to  the  com- 
petency of  a 
witness,  all  the 
evidence  on. 
both  sides 
should  be 
heard  at  once 
by  the  court. 


Where  the 
question  arises 
after  a  part 
exarainatiqn 
of  the  witness. 


objection  of  interest  by  independent  evidence,  and  without  putting 
a  question  to  the  witness,  then  the  party  who  has  called  him  can- 
not be  allowed  to  put  a  question  to  him  in  order  to  repel  the 
objection ;  (j)  but  this  seems  to  be  incorrect.  (£) 

It  is  now,  however,  clearly  settled  that,  where  a  question  arises 
as  to  the  competency  of  a  witness  before  he  is  sworn,  the  proper 
course  is  to  receive  all  the  evidence  upon  the  question,  both  to  im- 
peach the  competency  of  the  witness  and  in  support  of  it,  before 
he  is  allowed  to  give  any  evidence.  Thus  in  a  case  at  York, 
where  a  witness  was  objected  to  by  a  prisoner  as  incompetent  on 
the  ground  that  he  was  insane,  and  the  question  arose  as  to  the 
mode  to  be  adopted  under  such  circumstances ;  Parke,  B.,  con- 
sulted the  judges  upon  it  before  he  went  the  circuit,  and  they 
were  of  opinion  that  it  ought  to  be  tried  on  the  voire  dire,  and 
evidence  admitted  both  on  the  part  of  the  prisoner  and  on  the  part 
of  the  prosecution  to  impeach  the  competency  of  the  witness,  and 
in  support  of  it;  (7)  and  it  has  since  been  held  that  where  an 
objection  is  raised  to  the  competency  of  a  witness  on  the  ground 
that  he  is  insane,  it  is  for  the  court  to  decide  whether  such  person 
has  the  sense  of  religion  on  his  mind,  and  whether  he  understands 
the  nature  and  sanction  of  an  oath ;  and,  in  order  to  determine 
these  questions,  he  may  be  examined  and  cross-examined,  and 
witnesses  on  both  sides  may  be  examined,  in  order  to  found  and 
to  meet  the  objection  to  his  competency  before  he  himself  is 
sworn,  (m)  If  the  court  decides  that  he  is  a  competent  witness, 
( then  the  jury  are  to  decide  on  the  credibility  and  weight  of  his 
evidence.'  (n) 

In  a  late  case,  however,  it  has  been  intimated  that  in  every 
case  where  any  question  is  raised  about  the  competency  of  a  wit- 
ness after  he  has  been  sworn  and  partly  examined,  there  ought 
properly  to  be  an  inquiry  made  of  the  witness,  who  should  be 
sworn  ( to  make  true  answer  to  all  such  questions  as  the  court 
should  demand  of  him ; '  in  other  words,  that  an  examination  on 
the  voire  dire  may  be  instituted  at  any  period  of  the  examina- 
tion. (0) 


amined.  And  if  the  judge  refuse  to  allow 
it  to  be  then  given,  it  seems  that  it  may 
be  given  as  part  of  the  case  of  the  party 
raising  the  objection,  and  if  it  support  the 
objection,  then  the  evidence  of  the  witness 
objected  to  may  be  struck  out  of  the  notes. 
Rex  v.  Wakefield,  note  (a),  M.  &  Malk. 
197.  Jones  v.  Fort,  M.  &  Malk.  196.  In 
this  case  the  question  was  whether  the  de- 
fendant's examination  taken  under  a  com- 
mission of  bankrupt  was  admissible,  and 
Lord  Tenterden,  C.  J.,  refused  to  allow 
evidence  to  be  given  tending  to  show  that 
from  the  mode  of  taking  it,  and  the  state 
of  the  defendant's  health,  it  was  inadmis- 
sible before  the  examination  was  read, 
but  held  that  it  might  be  received  in  the 
defendant's  case,  and  if  the  objection  was 
supported,  the  evidence  might  be  struck 
out.  It  certainly,  however,  is  much  the 
more  convenient  course,  as  well  for  the 
purpose  of  saving  time,  as  to  prevent  the 
jury  from  being  influenced  by  inadmissible 
evidence,  to  receive  the  evidence  before 
the  examination  of  the  witness.  C.  S.  G. 


O'  )  I  Phill.  Ev.  123,  6th  ed. 

(K)  See  Bunter  v.  Warre,  1  B.  &  C. 
689,  per  Bayley,  J.,  and  Hartshorne  v, 
Watson,  supra,  note  (d). 

(/)  Anonymous,  stated  by  Parke,  B.,  in 
Attorney- General  v.  Hitchcock,  1  Exch. 
R.  9 1 ,  and  also  in  Bartlett  v.  Smith,  1 1 
M.  &  W.  483. 

(m)  Reg.  v.  Hill,  2  Den.  C.  C.  254. 

(w)  Per  Lord  Campbell,  ibid. 

(o)  Per  Lord  Abinger,  C.  B.,  and  Rolfe, 
B.  Jacobs  v.  Laybourn,  11  M.  &  W.  685. 
In  Cleave  v.  Jones,  Hereford  Sum.  Ass. 
1849,  MSS.  C.  S.  G.,  the  plaintiff's  coun- 
sel, in  order  to  take  the  case  out  of  the 
Statute  of  Limitations,tendered  an  account 
in  the  defendant's  handwriting;  and  Rolfe, 
B.,  held  that  the  defendant's  counsel  might 
at  once  put  in  two  letters  written  by  the 
plaintiff  to  the  defendant,  in  order  to  show 
that  the  account  was  a  confidential  com- 
munication by  the  defendant  to  the  plain- 
tiff as  her  attorney.  So  on  a  subsequent 
trial  of  the  same  cause,  when  the  same 
account  was  tendered  in  evidence,  the 


CHAP.  v.  §  vii.]   Of  the  Competency  of  Witnesses:  637 

Every  question  respecting  the  competency  of  a  witness  is  to  be  The  question 
determined  by  the  court  and  not  by  the  jury,  (jp)  is  for  the 

An  examination  on  the  voire  dire  is  allowed  to  be  conducted  ^JJ"    nf  „, 

.  .  .  .  . 

without  strict  regard  to  the  general  rule  of  evidence,  which  requires  amination  on 
the  best  possible  proof  of  a  fact,  and  admits  no  other.  Thus  a  wit-  voire  dire- 
ness  may  be  examined  as  to  the  contents  of  a  written  document 
without  a  notice  to  produce  ;  (q)  for  the  party  objecting  could  not 
know  previously  that  the  witness  would  be  called,  and  consequently 
might  not  be  prepared  with  the  best  evidence  to  establish  his 
objection,  (r)  And  the  same  relaxation  is  allowed  in  removing 
an  objection  of  incompetency  as  in  raising  it.  Thus  where  in 
an  action  brought  by  a  chartered  company,  a  witness  for  the 
plaintiffs  admitted  on  the  voire  dire  that  he  had  been  a  freeman 
of  the  company,  but  added  that  he  was  then  disfranchised ;  Lord 
Kenyon  ruled  that  it  was  not  necessary  to  prove  the  disfranchise- 
ment  by  the  regular  entry  in  the  company's  books,  and  that  the 
witness  was  competent,  (s)  So  where  a  witness  was  objected  to  as 


counsel  for  the  defendant  claimed  the  right 
to  interpose,  and  put  in  a  letter  of  the 
plaintiff,  and  to  call  a  witness  to  show  that 
the  account  was  written  out  and  sent  by  the 
defendant  to  the  plaintiff  in  consequence 
of  such  letter ;  and  Erie,  J.,  held  that  this 
might  be  done;  and  upon  the  defendant's 
counsel  insisting  that  the  witness  ought 
to  be  sworn  on  the  voire  dire,  Erie,  J., 
held  that  that  was  the  proper  course,  as 
the  question  whether  the  account  was  a 
privileged  communication  was  to  be  de- 
termined by  himself ;  and  the  letter  and 
evidence  of  the  witness  were  received, 
and  the  account  rejected  as  a  privileged 
communication.  Cleave  v.  Jones,  Hereford 
Sum.  Ass.  1851;  and  the  Court  of  Ex- 
chequer held  that  this  ruling  was  correct. 
7  Exch.  R.  421.  In  an  action  by  the 
payee  against  the  maker  of  a  promissory 
note,  payable  two  months  after  date, 
with  a  plea  that  the  defendant  did  not 
make  the  note,  the  defendant's  signature 
to  the  note  was  proved;  but  the  word 
'  two'  was  evidently  written  on  an  era- 
sure. Erie,  J.,  said  that  it  was  incumbent 
on  the  plaintiff  to  explain  this,  and  a  wit- 
ness was  called  for  the  plaintiff  to  prove 
that  the  note  was  in  the  same  state  when 
it  was  signed  by  the  defendant.  Before 
the  note  was  read,  it  was  proposed,  on  the 
part  of  the  defendant,  to  call  witnesses  to 
prove  that,  when  the  note  was  signed  by 
the  defendant,  it  was  payable  'three' 
months  after  date ;  it  was  objected  that 
this  evidence  should  be  given  as  part 
of  the  defendant's  case;  but  Erie,  J.,  at 
once  received  the  evidence  of  two  wit- 
nesses for  the  defendant,  and  upon  their 
evidence  decided  that  the  alteration 
was  not  accounted  for  to  his  satisfaction. 
Painter  v.  Hill,  2  C.  &  K.  924,  note. 
And  where  a  witness  for  a  plaintiff, 
being  about  to  state  the  contents  of  a 
letter,  a  Igtter  was  put  in  his  hands  by  the 
defendant's  counsel,  and  he  did  not  admit 
it  to  be  the  same;  and  the  judge  held  that 
the  defendant  could  not  at  that  stage  of 
the  cause  give  evidence  that  it  was  the 


original ;  the  court  held  that  this  was  er- 
roneous, and  that  the  judge  was  bound  at 
once  to  hear  the  evidence  on  both  sides, 
and  decide  whether  the  document  was 
the  original;  and  Parke,  B.,  said,  'It  is 
now  well  settled  that  all  these  preliminary 
questions,  on  which  the  reception  of  evi- 
dence depends,  ought  not  to  be  submitted 
to  the  jury,  but  must  be  decided  by  the 
judge  himself.'  Boyle  v.  Wiseman,  11 
Exch.  R.  360 ;  and  see  Campbell's  case, 
ante,  p.  266. 

0?)  Reg.  v.  Hill,  2  Den.  C.  C.  254,  and 
see  the  preceding  note. 

(g)  Howell  v.  Locke,  2  Campb.  15. 

(r)  But  if  the  witness  produces  the  in- 
strument, on  which  the  objection  to  his 
competency  rests,  it  ought  to  be  read. 
By  Abbott,  C.  J.,  Butler  v.  Carver,  2  Stark. 
R.  434.  On  the  passage  in  the  text  being 
cited  in  Macdonnell  v.  Evans,  11  C.  B. 
937,  Maule,  J.,  said,  '  In  many  cases  wit- 
nesses are  called  whom  the  opposite  party 
has  no  reason  to  expect  to  see;  the  reason, 
therefore,  given  in  that  book  is  not  a  good 
one.  An  examination  on  the  voire  dire 
is  for  the  purpose  of  establishing  some- 
thing of  which  the  court  is  to  be  the  judge 
and  not  the  jury.  It  may  well  be,  there- 
fore, that  the  rule  there  is  not  so  exclusive 
as  in  the  case  of  an  examination  going  to 
a  jury. '  Either  the  '  no '  or  '  not '  in  italics 
seems  inserted  by  mistake  in  the  report. 

(s)  Butchers'  Company  v.  Jones,  1  Esp. 
162.  See  also  Botham  ».  Swingler,  1  .Esp. 
164.  S.  C.  Peake,  N.  P.  C.  219,  where 
the  witness  was  allowed  to  remove  an  ob- 
jection of  interest  raised  on  the  voire  dire 
by  his  own  statement  that  he  had  become 
a  bankrupt,  and  his  estate  had  been  as- 
signed. See  also  Rex  v.  Gisburn,  15  East, 
57.  So  where  a  bankrupt,  called  as  a 
witness,  stated  on  the  voire  dire  that  he 
had  obtained  his  certificate  and  released 
his  assignees  ;  Park,  J.  A.  J.,  held  him  com- 
petent, without  production  of  the  release. 
Carlisle  v.  Eady,  1  C.  &  P.  234.  See  also 
Bunter  v.  Warre,  1  B.  &  C.  689. 
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next  of  kin  in  an  action  by  an  administrator,  but  on  re-examina- 
tion answered  that  he  had  released  all  his  interest,  this  was  held 
by  Lord  Ellenborough  to  remove  the  objection,  (t) 

But  it  is  only  on  the  voire  dire  that  the  general  rules  of  evidence 
are  thus  relaxed ;  for  although  objections  to  the  competency  of  a 
witness  may  now  be  made  at  any  stage  of  the  trial,  yet  they  are 
not  to  be  attended  with  the  privileges  of  an  examination  upon  the 
voire  dire.  Thus  a  witness  cannot  be  cross-examined,  for  the  pur- 
pose of  showing  him  incompetent,  as  to  what  interest  he  takes 
[988]  under  a  will,  for  the  will  itself  should  be  produced,  (u)  So  where 
a  party,  who  calls  a  witness,  attempts  to  remove  the  objection  by 
other  independent  proof,  and  not  on  the  voire  dire,  he  will  then 
be  subject  to  all  the  general  rules  of  evidence.  Thus  where  an 
objection,  on  the  ground  of  interest,  had  been  raised  by  the  de- 
fendant to  a  witness  of  the  plaintiff,  who  called  another  to  prove 
that  the  former  witness  had  been  released,  it  was  held  that  he 
could  not  be  allowed  to  speak  of  the  contents  of  the  release,  but 
the  release  itself,  if  not  lost  or  destroyed,  must  be  produced,  (v) 
So  where  the  objection  is  not  raised  on  the  voire  dire,  but  appears 
in  evidence  in  any  other  manner,  the  other  party  in  answering  it 
is  bound  by  the  usual  rules  of  evidence,  (w) 

Judge  or  jury  It  is  no  exception  against  a  person  giving  evidence  for  or  against 
competent.  a  prisoner,  that  he  is  one  of  the  judges  or  jurors  who  is  to  try 
him.  (#)  And  in  the  case  of  Hacker,  two  of  the  persons  in  the 
commission  for  the  trial  came  off  from  the  bench,  and  were  sworn, 
and  gave  evidence,  and  did  not  go  up  to  the  bench  again  during 
his  trial,  (y) 

(£)  Ingram  v.  Bade,  MS.  1  Phill.  Ev.  (v)  Corking  v.  Jarrard,  1  Campb.  37. 

155.      Lunniss  v.  Row,  10  A.  &  E.  606,  (w)  Bothamr.  Svvingler,  1  Esp.  N.P.  C. 

overruling    Goodhay  v.  Hendry,   M.  &  165,  by  Lord  Kenyon;  but  see  Cleave  v. 

Malk.  319,  and  a  case  in  a  note,  ibid.  321.  Jones,  supra,  note  (o). 

See  1  Phill.  Ev.  156.  (#)  2  Hawk.  P.  C,  c.  46,  s.  83. 

(M)  Howell  v.  Lock,  2  Campb,  14.  (y)  Ibid. 


ADDENDA   ET   COKKIGENDA 

TO 

VOLUME     I. 


AN  infant  under  the  age  of  seven  years  cannot  be  guilty  of  felony  ;   Page  7. 
and  therefore  a  defendant   cannot  justify  taking  such  an  infant  into 
custody  and  taking  him  before  a  magistrate  upon  the  ground  that  he 
had  been  caught  stealing  a  piece  of  wood.     Marsh  v.  Loader,  14  C.B. 
(N.  S.)  535. 


The  prisoner,  a  youth  of  eighteen,  at  first  pleaded  guilty  to  an  indict-  Page  24. 
ment  for  murder  ;  the  judge  warned  him  that  this  would  not  affect  his 
fate  ;  his  counsel  said  he  was  insane,  and  desired  to  be  hung  ;  the 
prisoner,  however,  with  apparently  perfect  intelligence,  retracted  his 
plea,  and  pleaded  not  guilty.  The  deceased,  a  boy,  had  been  found  with 
his  throat  cut,  and  the  prisoner  gave  himself  up,  and  admitted  the  act, 
recounting  all  the  circumstances  with  perfect  intelligence  ;  and  it  did 
not  appear  that  there  was  any  ill-will  to  the  boy,  and  the  prisoner  had 
said,  '  I  had  no  particular  ill-feeling  against  the  boy,  only  I  had  made 
up  my  mind  to  murder  some  one.'  He  added  that  he  had  wiped  his 
hands  and  the  knife.  Afterwards  he  said  that  it  was  well  for  a  Mr. 
Clark  that  he  had  left  Chatham,  for  he  had  prosecuted  him,  and  he  had 
made  up  his  mind  to  murder  him  when  he  came  out  of  gaol.  Evidence 
was  given  on  behalf  of  the  prisoner  of  strange  conduct,  and  a  surgeon 
proved  that  on  two  occasions  he  had  sent  the  prisoner's  mother  to  a 
lunatic  asylum  :  she  was  low  and  desponding,  and  attempted  suicide. 
The  prisoner's  brother  was  of  weak  intellect.  On  two  occasions  he  had 
attended  the  prisoner,  and  said  he  believed  he  was  labouring  under 
what,  in  the  profession,  would  be  considered  as  moral  insanity  ;  that  is, 
he  knows  perfectly  well  what  he  is  doing,  but  has  no  control  over  him- 
self. By  the  moral  feelings  he  meant  the  propensities  which  may  be 
diseased,  while  the  intellectual  faculties  are  sound  ;  and  that,  having  heard 
the  evidence,  in  his  opinion,  it  was  reasonable  to  believe  that  there  must 
in  the  prisoner's  case  be  some  derangement  of  the  brain  —  some  deviation 
from  the  normal  condition  of  the  brain.  On  cross-examination,  he  stated 
that  he  believed  the  prisoner  knew  what  he  was  doing,  but  that  an 
impulse  came  upon  him,  which  he  could  not  control  ;  and  he  adopted  an 
opinion  of  Dr.  Winslow's,  that  no  man  could  commit  suicide  in  a  state  of 
sanity.  He  believed  the  prisoner  had  no  proper  control  over  his  actions. 
He  had  a  knowledge  of  right  and  wrong,  but  could  not  control  his 
actions.  Evidence  on  the  part  of  the  Crown  was  given  to  show  that  the 
prisoner  was  sane.  Wightman,  J.,  told  the  jury  that  'In  M'Naghten's 
case  the  judges  had  laid  down  the  rule  to  be  that  there  must,  to  raise 
the  defence,  be  a  defect  of  reason  from  disease  of  the  mind,  so  as  that 
the  person  did  not  know  the  nature  and  quality  of  the  act  he  committed, 
or  did  not  know  whether  it  was  right  or  wrong.  Now  to  apply  this 
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rule  to  the  present  case  would  be  the  duty  of  the  jury.  It  was  not 
mere  eccentricity  of  conduct  which  made  a  man  irresponsible  for  his  acts. 
The  medical  man  called  for  the  defence  defined  homicidal  mania  to  be 
a  propensity  to  kill,  and  described  moral  insanity  as  a  state  of  mind 
under  which  a  man,  perfectly  aware  that  it  was  wrong  to  do  so,  killed 
another  under  an  uncontrollable  impulse.  This  would  appear  to  be 
a  most  dangerous  doctrine,  and  fatal  to  the  interests  of  society  and 
security  of  life.  The  question  is,  whether  such  a  theory  is  in  accord- 
ance with  law.  The  rule,  as  laid  down  by  the  judges,  is  quite  incon- 
sistent with  such  a  view ;  for  it  was,  that  a  man  was  responsible  for  his 
actions  if  he  knew  the  difference  between  right  and  wrong.  It  was 
urged  that  the  prisoner  did  the  act  in  order  to  be  hanged,  and  so  was 
under  an  insane  delusion;  but  what  delusion  was  he  under?  So  far 
from  it,  it  showed  that  he  was  quite  conscious  of  the  nature  of  the  act 
and  .its  consequences.  He  was  supposed  to  desire  to  be  hanged,  and  in 
order  to  attain  the  object  committed  murder.  That  might  show  a 
morbid  state  of  mind,  but  not  delusion.  Homicidal  mania,  again,  as  de- 
scribed by  the  witnesses  for  the  defence,  showed  no  delusion  ;  it  merely  . 
showed  a  morbid  desire  for  blood.  Delusion  meant  the  belief  in  what 
did  not  exist.  The  question  for  the  jury  was,  whether  the  prisoner 
at  the  time  he  committed  the  act  was  labouring  under  such  a  species  of 
insanity  as  to  be  unaware  of  the  nature,  the  character,  or  the  consequences 
of  the  act  he  committed.  In  other  words,  whether  he  was  incapable  of 
knowing  that  what  he  did  was  wrong.'  Reg.  v.  Burton^  3  F.  &  F.  772. 

Page  24.  On  an  indictment  for   murder,  it  appeared  that  the  prisoner   had 

been  engaged  to  the  deceased,  but  her  friends  disapproved,  and  the 
engagement  was  broken  off,  but  renewed  afterwards.  However,  the 
deceased  formed  an  attachment  for  another,  and  wrote  to  the  prisoner 
to  break  off  the  engagement  ;  and  he  wrote  three  very  sensible  letters  in  ' 
reply  to  hers,  that  he  would  not  stand  in  her  way  if  she  was  resolved  to 
part  with  him,  but  that  he  should  prefer  to  have  an  interview  with  her, 
and  to  hear  her  determination  from  her  own  lips.  Accordingly  he  went 
to  the  place  where  she  lived,  and  they  were  seen  together,  and  she  was 
afterwards  found  with  her  throat  cut  in  three  places.  The  prisoner  came 
up  and  assisted  to  carry  her  to  the  house,  repeatedly  stating  that  he 
had  done  it,  and  should  be  hanged  for  it.  He  said  also,  '  Poor  Bessie ! 
you  should  not  have  proved  false  to  me.'  He  told  her  grandfather,  who 
asked  what  was  amiss,  'It  is  your  granddaughter  Betsy,  murdered. 
She  has  deceived  me,  and  the  woman  that  deceives  me  must  die.'  The 
prisoner  behaved  throughout  with  apparent  indifference,  and,  on  the 
arrival  of  the  police,  said  that  he  wished  to  give  himself  up  for  murder- 
ing the  young  lady  ;  and  added,  '  I  am  far  happier  now  I  have  done  it 
than  I  was  before,  and  I  trust  she  is.'  Evidence  was  given  that  there 
had  been  insanity  in  the  family,  and  Dr.  Winslow  stated  that  he  had 
seen  the  prisoner.  'I  talked  to  him  largely  on  the  subject  of  the  crime, 
and  I  am  of  opinion  that  at  the  present  moment  he  is  a  man  of  deranged 
intellect.  He  told  me  he  did  not  recognise  he  had  committed  any  crime 
at  all,  neither  did  he  feel  any  degree  of  pain,  regret,  contrition,  or  remorse 
for  what  he  had  done.  I  endeavoured  to  impress  on  his  mind  the  serious 
nature  of  the  crime  he  had  committed.  He  repudiated  the  idea  of  its 
being  a  crime  either  against  God  or  man,  and  attempted  to  justify  the 
act,  alleging  that  he  considered  Miss  Goodwin  as  his  own  property  ;  that 
she  had  been  illegally  wrested  from  him  by  an  act  of  violence  ;  that  he 
viewed  her  in  the  light  of  his  wife,  who  had  committed  an  act  of 
adultery  ;  and  that  he  had  as  perfect  a  right  to  deal  with  her  life  as  he  had 
with  any  other  description  of  property — as  the  money  in  his  pocket,  &c. 
I  endeavoured  to  prove  to  him  the  gross  absurdity  of  his  statement  and 
the  enormity  of  his  offence :  he  replied,  '  Nothing  short  of  a  miracle  can 
alter  my  opinions.'  The  expression  that  Miss  Goodwin  was  his  pro- 
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perly,  was  frequently  repeated.  He  killed  her,  he  said,  to  recover  pro- 
perty which  had  been  stolen  from  him.  I  could  not  disturb  this,  as  I 
thought,  very  insane  idea.  I  said,  "  Suppose  anyone  robbed  you  of 
a  picture,  what  course  would  you  take  to  recover  it?"  He  said  he 
would  demand  ks  restitution,  and,  if  it  were  not  granted,  he  would  take 
the  person's  life  without  compunction.  I  remarked  that  lie  had  no  right 
to  take  the  law  into  his  own  hands ;  he  should  have  recourse  to  legal 
measures  to  obtain  restitution.  He  replied  that  he  recognized  the  right 
of  no  man  to  sit  in  judgment  upon  him  ;  he  was  a'  free  agent ;  and  as  he 
did  not  bring  himself  into  the  world  by  any  action  of  his  own,  he  had 
perfect  liberty  to  think  and  act  as  he  pleased,  irrespective  of  anyone  else- 
I  regard  these  expressions  as  evidence  of  a  diseased  intellect.  He  said 
he  had  been  for  some  weeks  under  the  influence  of  a  conspiracy ;  there 
were  six  conspirators  plotting  against  him,  with  a  view  to  destroy  him, 
with  a  chief  conspirator  at  their  head.  This  conspiracy  was  still  going 
on  while  he  v/as  in  prison,  and  he  had  no  doubt  that,  if  he  were  at 
liberty,  they  would  continue  their  operations  against  him,  and  in  order 
to  escape  their  evil  purposes  he  would  have  to  leave  the  country.  He 
became  much  excited,  and  assumed  a  wild  demoniacal  aspect.  I  am 
satisfied  that  aspect  was  not  simulated/  On  cross-examination  he 
said,  *  I  have  no  doubt  he  knows  that  these  opinions  of  his  are  contrary 
to  those  generally  entertained,  and  that,  if  acted  upon,  they  would  subject 
him  to  punishment.  I  should  think  that  he  would  know  that  killing  a 
person  was  contrary  to  law,  and  wrong  in  that  sense.  I  should  think, 
from  his  saying  he  should  be  hanged,  that  he  knew  he  had  done  wrong. 
His  moral  sense  was  more  vitiated  than  I  ever  found  that  of  any  other 
human  being.  His  opinions  were  pretty  much  those  of  atheists,  but  he 
was  beyond  atheism.  He  seemed  incapable  of  reasoning  correctly  on  any 
moral  subject.  He  denied  the  existence  of  a  God  and  of  a  future  world. 
He  said  it  was  a  matter  of  perfect  indifference  whether  he  was  dead  or 
alive.'  Martin,  B.,  told  the  jury,  *  What  the  law  meant  by  an  insane 
man  was,  a  man  who  acted  under  delusions,  and  supposed  a  state  of 
things  to  exist  which  did  not  exist,  and  acted  thereupon.  A  man  who 
did  so  was  under  a  delusion,  and  a  person  so  labouring  was  insane.  In 
one  species  of  insanity  the  patient  lost  his  mind  altogether,  and  had 
nothing  but  instinct  left.  Such  a  person  would  destroy  his  fellow- 
creatures,  as  a  tiger  did  his  prey,  by  instinct  only.  A  man  in  that  state 
had  no  mind  at  all,  and  therefore  was  not  criminally  responsible.  The 
law,  however,  went  farther  than  that.  If  a  man  labouring  under  a  delu- 
sion did  something  of  which  he  did  rot  know  the  real  character — some- 
thing of  the  effect  and  consequences  of  which  he  was  ignorant — he  was 
not  responsible.  An  ordinary  instance  of  such  delusion  was  where  a 
man  fancied  himself  a  kino-,  and  treated  all  around  him  as  his  subjects. 
If  such  a  man  were  to  kill  another  under  the  supposition  that  he  was 
exercising  his  prerogative  as  a  king,  and  that  he  was  called  upon  to 
execute  the  other  as  a  criminal,  he  would  not  be  responsible.  The  result 
was,  that  if  the  jury  believed  that  at  the  time  the  act  was  committed  the 
prisoner  was  labouring  under  a  delusion,  and  believed  that  he  was  doing 
an  act  that  was  not  wrong,  or  of  which  he  did  not  know  the  consequences, 
he  would  be  excused.  If,  on  the  other  hand,  he  well  knew  that  his  act 
would  take  away  life — that  that  act  was  contrary  to  the  law  of  God,  and 
punishable  by  the  law  of  the  land — he  was  guilty  of  murder.  In  his  opinion 
the  law  was  best  laid  down  by  Le  Blanr,  J. ,  in  Bowler's  case  [supra], 
who  told  the  jury  that  it  was  for  them  to  determine  whether  the  pri- 
soner, when  he  committed  the  offence,  was  incapable  of  distinguishing 
right  from  wrong,  or  under  the  influence  of  any  illusion  which  rendered 
his  mind  at  the  moment  insensible  of  the  nature  of  the  act  he  was 
about  to  commit ;  since  in  that  case  he  would  not  be  legally  responsible 
for  his  conduct.  On  the  other  hand,  provided  they  should  be  of  opi- 
nion that  when  he  committed  the  act  he  was  capable  of  distinguishing 
VOL.  III.  T  T 
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right  from  wrong,  and  not  under  the  influence  of  such  an  illusion 
as  disabled  him  from  discerning  that  he  was  doing  a  wrong  act,  he 
would  be  amenable  to  justice.'  After  noticing  other  cases,  Martin,  B., 
told  the  jury  that  '  they  must  judge  of  the  act  by  the  prisoner's  statements 
and  by  what  he  did  at  the  time.  Unless  they  were  satisfied  —  and  it  was  for 
the  prisoner  to  make  it  out  —  that  he  did  not  know  the  consequences  of 
his  act,  or  that  it  was  against  the  law  of  God  and  man,  and  would  subject 
him  to  punishment,  he  was  guilty  of  murder.  The  prisoner's  letters 
appeared  to  be  as  sensible  letters  as  ever  he  had  read.  Again,  the 
reason  the  prisoner  gave  for  his  act  was,  "  She  should  not  have  proved 
false  to  me."  Now,  if  his  real  motive  was  that  he  conceived  himself  to 
have  been  illused,  and  either  from  jealousy  of  the  man  who  was  preferred 
to  him,  or  from  a  desire  of  revenge  upon  her,  committed  the  act,  that 
would  be  murder.  Those  were  the  very  passions  which  the  law  required 
men  to  control  ;  and  if  the  deed  was  done  under  the  influence  of  those 
passions,  there  was  no  doubt  it  was  murder.  The  prisoner's  expression, 
that  he  should  be  hanged  for  it,  indicated  that  he  knew  the  consequences 
of  his  act.  Another  reason  he  gave  for  what  he  had  done  was,  "  The 
woman  who  deceives  me  must  die."  If  a  young  lady  promised  to  marry 
a  man,  and  then  changed  her  mind,  it  might  be  truly  said  that  she 
deceived  him  ;  but  what  would  be  the  consequences  to  society  if  men 
were  to  say  every  woman  who  treated  them  in  that  way  should  die,  and 
were  to  carry  out  those  views  by  cutting  their  throats  ?  The  prisoner 
claimed  to  exercise  the  same  power  over  a  wife  as  he  could  lawfully 
exercise  over  a  chattel  ;  but  that  was  not  a  delusion,  nor  like  a  delusion. 
It  was  the  conclusion  of  a  man,  who  had  arrived  at  results  different  from 
those  generally  arrived  at,  and  contrary  to  the  laws  of  God  and  man  ; 
but  it  was  not  a  delusion/  ....  *  It  had  been  said  by  one  of  the  witnesses 
that  the  prisoner  did  not  know  the  difference  between  good  and  evil. 
If  that  was  a  test  of  insanity,  many  men  were  tried  who  did  not  know 
that  difference.  In  truth,  it  was  no  test  at  all.  The  idea  of  a  conspiracy 
was  a  delusion,  but  the  mere  setting  himself  up  against  the  law  of  God 
and  man  was  not  a  delusion  at  all.  The  question  for  the  jury  was,  was 
the  prisoner  insane,  and  did  he  do  the  act  under  a  delusion,  believing 
it  to  be  other  than  it  was  ?  If  he  knew  what  he  was  doing,  and  that 
it  was  likely  to  cause  death,  and  was  contrary  to  the  law  of  God  and 
man,  and  that  the  law  directed  that  persons  who  did  such  acts  should  be 
punished,  he  was  guilty  of  murder/  Reg.  v.  Townley,  3  F.  &  F.  839. 

Page  27.  Add  to  note  (d)  S.  P.  Reg.  v.  Burton,  3  F.  &  F.  772. 

Page  28.  Note  (#),  read  1  Cox,  C.  C.  94. 


Page  43.  On  an  indictment  for  larceny  it  appeared  that  the  prisoner  was  a 

servant  of  the  prosecutor,  and  that  he  was  seen  to  bring  a  box  out  of 
the  house  of  his  master  on  the  28th  of  July,  and  that  on  the  night  of 
that  day  the  prisoner  and  the  prosecutor's  wife  occupied  the  same 
bedroom  at  Bath,  and  that  in  that  room  a  police  constable  found  them 
together,  and  charged  the  prisoner  with  stealing  spoons  and  a  watch  of 
the  prosecutor.  He  said,  *  I've  not  stolen  anything  ;  what  I  have  taken 
away  is  with  her  consent  '  (nodding  to  the  wife).  She  said,  '  Yes  ;  I 
told  him  to  get  a  fly,  and  take  the  boxes.'  The  constable  pointed  out  a 
box,  and  said,  that  is  the  prosecutor's.  She  said,  '  Yes,  that  is  the  only 
thing  which  I  have  got  of  his.'  The  constable  took  the  watch  from  the 
prisoner's  person.  The  constable  examined  a  box  which  the  prisoner 
admitted  to  be  his,  and  found  on  the  top  several  articles  of  female 
apparel,  and  under  these  some  silver  spoons  and  sugar  tongs  of  the  pro- 
secutor. The  prisoner  said,  *  I  did  not  know  the  silver  was  there  ;  the 
watch  is  Mrs.  F.'s  ;  I  got  it  from  her.'  The  wife  proved  that  she 
ordered  the  prisoner  to  get  a  fly  and  take  away  the  boxes,  and  that  the 
prisoner  was  not  there  when  she  was  packing.  He  did  not  know  of  her 
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putting  in  the  spoons  or  sugar  tongs.  It  was  objected  that  the  charge 
against  the  prisoner  could  not  be  maintained,  as  he  was  acting  under 
the  control  of  his  mistress,  and  that  she  could  not  be  legally  charged 
with  stealing  from  her  husband ;  the  jury  were  directed  that,  if  the 
prisoner  and  the  wife  went  away  with  the  intention  of  carrying  on  an 
adulterous  intercourse,  and  if  he,  when  so  going  away,  was  concerned  in 
taking  away  the  property  of  the  prosecutor,  he  was  guilty ;  and,  on  a 
case  reserved  upon  the  point  so  raised,  Erie,  C.  J.,  after  argument  for 
the  prisoner,  said,  'Upon  these  facts  the  taking  of  the  box  animo 
adulterii  was  evidence  of  larceny.  The  prisoner  took  his  master's  pro- 
perty, and  with  it  his  master's  wife,  with  the  intention  of  committing 
adultery.  The  conviction  must  therefore  be  affirmed/  Reg.  v.  Mutters, 
10  Cox,  C.  C.  50. 

See  the  Year  Book,  13  Ed.  4,  p.  9,  pi.  5,  as  to  statutes  binding  aliens.  Page  48. 
Note  (v),  for  2  M.  C.  K.  read  2  M.  C.  C.  E.  Page  71. 

A  person  who  has  voluntarily  taken  upon  himself  the  care  of  a  lunatic  Page  83. 
brother  in  his  own  private  house  is  a   person  *  having   the  care  and 
charge '  of  a  lunatic  within  the  16  &  17  Viet.  c.  96,  s.  9,  and  is  indictable 
for  ill-treating  him.     Reg.  v.  Porter •,  L.  &  C.  394. 

The  Criminal  Lunatic  Asylum  Act,  23  &  24  Viet.  c.  75,  s.  13,  enacts, 
that  t  any  superintendent,  officer,  nurse,  attendant,  servant,  or  other 
person  employed  in  any  asylum  for  criminal  lunatics,  who  strikes, 
wounds,  ill-treats,  or  wilfully  neglects  any  person  confined  therein,  shall 
be  guilty  of  a  misdemeanor,  and  shall  be  subject  to  indictment  for  every 
such  offence,  and,  on  conviction  under  the  indictment,  to  fine  or  im- 
prisonment, with  or  without  hard  labour,  or  to  both  fine  and  imprison- 
ment at  the  discretion  of  the  court,  or  to  forfeit  for  every  such  offence, 
on  summary  conviction  thereof  before  two  justices,  any  sum  not  exceed- 
ing twenty  pounds  nor  less  than  two  pounds.' 

The  prisoner  was  indicted  for  attempting  to  commit  a  certain  felony, 
that  is  to  say,  he  did  put  one  of  his  hands  into  the  pocket  of  a  certain 
woman  whose  name  was  unknown,  with  intent  the  property  of  the  said 
woman  in  the  said  pocket  then  being  to  steal,  &c.  It  was  proved  that 
the  prisoner  put  his  hand  into  the  pocket  of  a  lady,  who  said  that  she 
had  lost  nothing,  but  she  did  not  appear  as  a  witness.  It  was  contended 
that  to  put  a  hand  into  an  empty  pocket  was  not  an  attempt  to  commit 
a  felony;  and,  on  a  case  reserved,  Cockburn,  C.  J.,  after  argument,  said, 
*  We  are  of  opinion  that  this  conviction  cannot  be  supported,  and  in  so 
holding  it  is  necessary  to  observe  that,  from  the  case  submitted  to  us, 
the  question  of  whether  there  was  anything  in  the  pocket  of  the  woman 
which  might  have  been  the  subject  of  larceny,  if  the  prisoner  had  not 
been  interrupted,  does  not  appear  to  have  been  left  to  the  jury.  The 
question  we  are  asked  seems  to  be  whether  an  attempt  at  larceny  can  be 
committed  by  a  person  putting  his  hand  into  another's  pocket  for  the 
purpose  of  committing  a  larceny,  there  being  at  the  time  nothing  in  the 
pocket.  Now,  we  are  far  from  saying  that  if  the  question,  whether 
there  was  anything  in  the  pocket,  had  been  laid  before  the  jury,  there 
was  not  evidence  upon  which  they  might  have  found  in  the  affirmative  ;  . 
but  that  question  not  having  been  put,  we  are  of  opinion  that,  assuming 
the  fact  to  be  that  there  was  nothing  in  the  pocket  of  the  woman,  the 
offence  could  not  be  committed.  The  question  might  have  been  sub- 
mitted to  the  jury,  and  they  might  have  found  that  there  was  something 
in  the  woman's  pocket,  but,  that  not  having  been  done,  the  conviction 
cannot  be  sustained.'  Reg.  v.  Collins,  L.  &  C.  471.  During  the  argu- 
ment Crompton,  J.,  said,  '  It  is  important  to  notice  how  the  indictment 
is  framed.  The  prisoners  are  charged  with  putting  their  hands  into 
the  pocket  "with  intent  the  property  of  the  said  woman  in  the  said 
gown  pocket  then  being  from  the  person  of  the  said  woman  to  steal." 

T  T  2 
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As  the  putting  a  hand  into  a  pocket  with  intent  to  steal  is  clearly  an 
act  accompanied  by  a  criminal  intent,  though  there  be  nothing  in  the 
pocket,  it  is  a  common  law  misdemeanor,  and  a  count  should  in  cases  of 
this  kind  be  framed  to  meet  this  view  of  the  case.' 

Page  92.  In  note  (/),  after  Higgs  add  10  C.  B.  (N.  S.)  713. 

94.  Tne  26  &  27  Viet.  c.  74,  s.  1,  enables  the  Queen  to  declare  gold  coins 

issued  from  Her  Majesty's  Branch  Mint  at  Sydney,  New  South  Wales, 
a  legal  tender  for  payments  within  the  United  Kingdom. 

Page  133.  The  prisoner  was  indicted  on  the  24  &  25  Viet.  c.  99,  s.  13,  for  uttering 

a  medal  resembling  in  size,  figure,  and  colour  a  half  sovereign.  The 
medal  was  made  of  metal,  and  was  of  the  same  diameter  as  a  half  sove- 
reign, and  somewhat  similar  in  colour.  On  the  obverse  there  was  the 
head  of  the  Queen,  similar  to  that  on  a  half  sovereign ;  but  the  legend 
was  entirely  different  from  that  on  the  half  sovereign,  being  '  Victoria, 
Queen  of  Great  Britain,'  instead  of  *  Victoria  Dei  Gratia.'  The  medal 
was  guerled,  but  the  guerling  was  round  and  not  square.  The  medal 
was  of  less  value  than  a  half  sovereign.  It  was  objected  that  *  figure  ' 
in  the  indictment  meant  the  impression  on  the  medal,  and  that  such 
impression  must  be  similar  to  the  impression  on  the  genuine  coin  for 
which  it  was  uttered,  and  that  there  was  no  evidence  that  the  medal  re- 
sembled the  half  sovereign  in  size,  figure,  and  colour.  It  was  answered 
that  '  figure  '  meant  the  general  shape  and  outline  of  the  medal,  and  that 
there  was  evidence  for  the  jury;  and  the  jury  having  convicted,  it  was 
held,  on  a  case  reserved,  that  there  was  some  evidence  that  the  medal, 
in  size,  figure,  and  colour,  resembled  a  half  sovereign.  Reg.v.Rolinson, 
12  Law  T.  501.  10  Cox,  C.  C.  107. 

Page  136.  Where  the  defendants  were  indicted  under  the  59  Geo.  3,  c.  69,  for 

engaging  and  procuring  at  Liverpool  men  to  enlist  as  sailors  in  the 
Confederate  service  ;  and  it  appeared  that  the  men  had  been  induced  by 
the  defendants  to  sign  articles  at  Liverpool  to  serve  in  the  Japan  on  a 
voyage  to  China,  and  they  embarked  on  board  her,  and  she  sailed  to  the 
British  Channel,  and  anchored  off  Brest,  and  the  next  day  a  captain 
of  the  Confederate  navy  enlisted  the  men  in  that  service ;  Cockburn, 
C.  J.,  held  that  the  question  was,  whether  the  defendants  procured  the 
sailors  to  embark  at  Liverpool  for  the  purpose  of  their  being  employed 
in  the  service  of  the  Confederate  States.  If  they  procured  the  sailors 
to  embark  on  board  the  Japan  and  sail  to  a  foreign  country,  to  be  there 
enlisted  in  the  Confederate  service,  they  were  guilty,  and  it  was  suffi- 
cient if  that  was  the  intention  of  the  defendants,  although  the  men 
themselves  did  not  go  with  that  intention.  Reg.  v.  Jones,  4  F.  &  F.  25. 
An  indictment  on  the  59  Geo.  3,  c.  69,  contained  counts  for  causing, 
&c.,  men  to  enlist  in  the  Confederate  service  as  sailors,  &c.,  and  for 
counselling  men  here  to  enlist  in  that  service  abroad,  and  for  assisting 
the  equipment  of  a  vessel  for  that  service.  An  old  iron  steam  gunboat 
dismantled  of  all  her  guns  and  warlike  equipments,  and  stripped  of  her 
armour-plates,  masts,  spars,  and  sails,  and  with  only  her  engines  and 
boilers  in  her,  was  sold  by  the  government  to  a  firm,  who"  bought  her 
with  a  view  to  her  being  engaged  in  the  Confederate  service.  Leave 
was  obtained  from  the  Admiralty  to  have  the  vessel  docked  and  repaired 
at  Sheerness,  and  the  defendant,  who  was  one  of  the  dockyard  officials, 
had  rendered  every  assistance.  There  were  no  warlike  equipments 
done,  but  mere  repairs  or  fittings  as  a  mercantile  vessel.  The  defendant 
had  held  himself  out  as  engaging  men  on  board  the  vessel  for  a  trial 
trip  previously  to  her  going  on  a  voyage  to  China,  and  had  engaged 
men,  or  sent  them  on  board  to  be  engaged,  as  stokers,  firemen,  or  en- 
gineers ;  but  none  of  the  men  had  any  other  idea  than  that  the  vessel 
was  destined  for  China.  The  vessel  went  to  Calais,  and  there  the  Con- 
federate flag  was  hoisted,  and  officers  came  on  board  and  took  the 
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command  of  her  as  a  Confederate  vessel,  and  the  men  were  invited  to 
enlist  in  the  Confederate  service,  but  most  of  them  declined.  The 
defendant  was  on  board  whilst  the  Confederate  flag  was  flying  ia 
company  with  the  officers,  and  when  he  came  back  to  Sheerness  he 
continued  to  interest  himself  in  sending  men  over  for  the  service  of  the 
vessel,  though  only  in  connection  with  the  locomotive  power.  The 
jury  were  directed — 1st.  That  the  main  question  was,  whether  the  de- 
fendant was  a  party  to  the  engagement  of  the  men  with  a  view  to  enlist- 
ment in  the  Confederate  service.  2nd.  That  the  acts  of  the  defendant 
after  he  must  have  been  aware  of  the  destination  of  the  vessel,  though 
not  the  subject-matter  of  the  indictment,  might  be  taken  into  con- 
sideration as  throwing  light  upon  the  intention  with  which  he  did  the 
acts  in  the  earlier  part  of  the  transaction,  which  were  the  subject-matter 
of  the  indictment.  3.  That  the  trifling  repairs  done  to  the  engines,  &c., 
did  not  amount  to  an  equipment.  4.  That  if  the  defendant  procured 
the  men  to  enter  into  engagements  nominally  for  a  trial  trip,  but  with 
the  ulterior  purpose  on  his  part  of  getting  them  into  a  position  in  which 
they  might  be  induced  to  enlist  in  the  Confederate  service,  the  defendant 
was  guilty  ;  but  if  his  object  in  engaging  the  men  was  simply  that  the 
vessel  should  go  out  on  a  trial  trip  and  come  back,  he  was  not  guilty. 

5.  That  the  term  '  sailors '  in  the  statute  included  persons  engaged  as 
stokers,  firemen,  and  engineers,  for  the  purpose  of  navigating  the  vessel. 

6.  That  there  must  be  a  hiring  or  enlistment  in  the  United  Kingdom 
to   bring  the  case  within  the  statute.     7.  That  such  an  offence  must 
have  been  committed  in  England,  or  the  offence  of  counselling  its  com- 
mission was  not  proved.     Reg.  v.  Rumble,  4  F.  &  F.  175. 

The  building  in  pursuance  of  a  contract,  with  intention  to  sell  and  Page  136. 
deliver  to  a  belligerent  power  the  hull  of  a  vessel  suitable  for  war,  but 
unarmed  and  not  equipped,  furnished,  or  fitted  out  with  anything  which 
enables  her  to  cruise  or  commit  hostilities,  or  do  any  warlike  act  what- 
ever, is  not  a  violation  of  the  59  Geo.  3,  c.  69.  The  equipment  for- 
bidden by  that  Act  is  an  equipment  of  such  warlike  character  as  enables 
a  ship  on  leaving  a  port  of  this  kingdom  to  cruise  or  commit  hostilities. 
Per  Pollock,  C.B.,  and  Bramwell,  B.  If  the  character  of  equipment  is 
doubtful,  it  may  be  explained  by  evidence  of  the  intent  of  the  parties. 
Per  Channell,  B.  The  Act  includes  a  case  where  the  equipment  is  such 
that,  although  the  ship  when  it  leaves  a  port  in  this  kingdom  is  not  in  a 
condition  at  once  to  commit  hostilities,  is  yet  capable  of  being  used  for 
war,  and  the  intent  is  clear  that  it  is  to  be  used  for  war.  Per  Channell, 
B.  Any  act  of  equipping,  furnishing,  or  fitting  out  done  to  the  hull' or 
vessel,  of  whatever  nature  or  character  that  act  may  be,  if  done  with 
the  prohibited  intent,  is  within  the  statute.  Per  PigoU,  B.  On  the 
trial  of  an  information  respecting  the  seizure  of  a  vessel  in  a  port  at 
Liverpool  for  an  alleged  violation  of  the  Act  for  equipping  her  for  the 
service  of  a  belligerent  state,  Bramwell,  B.,  was  of  opinion  that  a  right 
direction  would  be,  that  if  the  jury  were  satisfied  that  the  parties  con- 
cerned were  equipping,  or  arming,  or  attempting  so  to  do,  the  ship 
claimed,  with  intent  that  it  should  be  employed  in  the  service  of  a 
foreign  power  to  cruise  or  commit  hostilities  against  others  as  alleged, 
they  should  find  for  the  Crown;  but  such  equipment  or  attempted  equip- 
ment must  be  of  a  warlike  character,  so  that  by  means  of  it  she  is  in  a 
condition  more  or  less  effective  to  cruise  or  commit  hostilities  ;  otherwise 
find  for  the  claimants.  Channell,  B.,  was  of  opinion  that  the  questions 
left  to  the  jury  should  have  been — 1.  Was  there  an  intent,  on  the  part  of 
anyone  having  a  controlling  power  over  the  vessel,  that  she  should  be 
employed  in  the  service  of  the  Confederate  States,  to  cruise  or  commit 
hostilities  against  the  United  States  ?  2.  If  so,  was  she  equipped,  fitted 
out,  or  furnished  in  a  British  port  in  order  to  be  employed  to  cruise,  &c.  ? 
3.  If  not  equipped,  was  there  any  attempt  to  equip  her  in  a  British  port 
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in  order  that  she  should  be  so  employed  ?  4.  Or  did  anyone  knowingly 
assist,  &c.,  in  such  equipment  in  a  British  port  ?  Pigott,  B.  The  jury 
should  have  been  directed  to  see — 1,  whether  the  equippers  or  the  pur- 
chasers had  the  prohibited  intent ;  and,  2,  whether  with  such  intent 
they  had  done  any  act  towards  equipping,  furnishing,  or  fitting  out  the 
ship,  beyond  the  mere  work  of  building  the  hull  of  the  vessel,  or  had 
attempted  to  do  so.  Attorney- General  v,  Sillem,  2  H.  &  C.  431. 

Page  156.  The  26  &  27  Viet,  c,  125  repeals  the  27  Hen.  8,  c.  4. 

p       162  The  prisoner  was  convicted  of  manslaughter  committed  on  board  the 

Gustav  Adolph  on  the  high  seas,  at  a  point  about  five  days'  sail  from  Per- 
nambuco,  and  about  200  miles  from  the  nearest  land  ;  the  ship  was  built 
at  Kiel,  in  the  duchy  of  Holstein,  and  sailed  thence  to  London,  and  thence 
on  the  voyage  in  which  the  offence  was  committed.  All  the  officers  and 
crew  were  foreigners ;  the  prisoner  was  the  second  mate,  and  the  deceased 
the  master.  The  ship  was  sailing  under  the  English  flag  when  the 
offence  was  committed.  The  crew  were  told  before  sailing  that  Mr. 
Render  was  sole  owner.  He  was  not  born  an  Englishman.  A  certified 
copy  of  the  register  of  the  Gustav  Adolph  under  the  17  &  18  Viet.  c. 
104  was  put  in,  and  admitted  as  prima  facie  evidence  that  the  ship  was 
a  British  ship.  Certain  letters  were  put  in,  which,  it  was  urged,  showed 
a  partnership  between  Rehder  and  Ehlers,  and  it  was  urged  that  under 
the  17  &  18  Viet.  c.  104,  ss.  18,  38,  and  103,  the  owner  of  a  beneficial 
interest  in  a  British  ship  must  be  qualified  in  the  same  way  as  the  owner 
of  a  legal  interest ;  that,  even  admitting  that  the  registration  of  the 
ship  in  the  name  of  Rehder  was  prima  facie  evidence  that  he  was  owner, 
it  could  be  no  evidence  of  Ehler's  qualification,  and  therefore  the  letters 
proving  Ehler's  interest  in  the  ship  rebutted  the  prima  facie  evidence 
that  she  was  a  British  ship.  And,  on  a  case  reserved,  it  was  held  that 
there  was  prima  facie  evidence  that  she  was  a  British  ship ;  as  there 
was  evidence  of  a  certificate  of  registry  in  London,  wherein  Rehder  was 
described  as  the  owner  at  that  time  resident  in  London,  and  the  ship 
was  sailing  under  the  British  flag ;  but  that  the  prima  facie  proof  was 
rebutted  by  the  proof  that  Rehder  was  alien  born;  and  that  there  was 
no  presumption  that  letters  of  denization  or  naturalisation  had  been 
granted  to  him,  by  reason  that  he,  being  alien  born,  would  have  become 
liable  to  penalties  under  the  Act  for  registering  the  ship  as  belonging  to 
a  British  owner.  Reg.  v.  Bjornsen,  12  Law  T.  473.  10  Cox,  C.  C.  74. 

Page  181.  Note  (w),  after  Palmer  read  1  M.  &  Rob. 

Page  215.  The  26  &  27  Viet.    c.  125,  repeals  the  last  two  sections  of  the  5  & 

6  Ed\v.  6,  c.  16,  that  is,  sees.  6,  7 — and  therefore  the  passage  from  the 
words  in  the  third  line  from  the  bottom  of  the  page,  'and  further,'  to 
the  end  of  the  paragraph,  is  repealed, 

Page  255.  In  the  blank  in  note  (f)  insert  Flight  v. 

Page  258.  An  agreement  to  be  carried  into  effect  in  this  country,  which  would 

be  void  on  the  ground  of  champerty  if  made  here,  is  not  the  less  void 
because  it  is  made  in  a  foreign  country,  where  such  a  contract  would  be 
legal.  Where,  therefore,  an  attorney  entered  into  an  agreement  in  France 
with  a  French  subject  to  sue  for  a  debt  due  to  the  latter  from  a  person 
residing  here,  whereby  the  attorney  was  to  receive  by  way  of  recompense 
a  moiety  of  the  amount  recovered ;  it  was  held  that  this  agreement  was 
void  for  champerty.  Grell  v.  Levy,  16  C.  B.  (N.S.)  73.  If  any  act 
were  done  under  such  an  agreement  in  England,  the  party  doing  it  would 
be  indictable  here.  Rex  v.  Brisac,  4  East,  R.  163. 

Page  262.  The  26  &  27  Viet.  c.  125  repeals  the  1  Rich.  2,  c.  9. 

Page  270.  On  an  indictment  for  bigamy  a  witness  proved  the  first  marriage  to 
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have  taken  place  eleven  years  ago,  and  that  the  parties  lived  together 
some  years,  but  could  not  say  how  long — it  might  be  four  years.  Wight- 
man,  J.,  after  referring  to  the  24  &  25  Viet.  c.  100,  s.  57,  and  the  pro- 
viso, said,  '  How  is  it  possible  for  any  man  to  prove  a  negative  ?  The 
prisoner  cannot  do  that.'  '  It  seems  to  me  that  there  is  no  evidence 
to  take  the  case  out  of  the  statute.  There  is  no  evidence  that  the 
prisoner  and  *  his  wife  lived  together  within  the  seven  years,  or  that 
he  knew  that  she  was  alive.'  Reg.  v.  Heaton,  3  F.  &  F.  819. 

Upon  an  indictment  for  bigamy  it  was  proved  that  the  first  marriage  Page  307. 
was  performed  in  an  Independent  chapel  by  a  Wesleyan  methodist  minis- 
ter, in  the  presence  of  the  registrar  of  the  district  and  two  witnesses,  and 
a  certificate  of  the  marriage  was  produced,  and  it  was  held  that  there 
was  sufficient  proof  of  the  marriage  without  proving  that  the  chapel  had 
been  duly  registered.  Reg.  v.  Cradock,  3  F.  &  F.  837,  Willes,  J.,  and 
Pollock,  C.B. 

So  where  in  an  action  for  goods  sold  there  was  a  plea  of  coverture, 
and  the  defendant  stated  that  she  was  married  to  J.  Lambert  in  1844,  at 
a  Roman  Catholic  chapel  in  George  Street,  Portman  Square;  that  she 
and  Lambert  were  both  Roman  Catholics,  and  were  married  by  a  priest 
in  the  way  in  which  Roman  Catholic  marriages  are  ordinarily  celebrated, 
and  that  they  lived  together  for  some  years,  and  she  produced  a  certi- 
ficate of  the  marriage  from  the  priest  who  performed  the  ceremony,  and 
a  certificate  showing  that  the  civil  contract  of  marriage  had  been  per- 
formed before  the  French  Consul ;  but  there  was  no  proof  that  the  person 
who  performed  the  ceremony  was  a  priest,  or  that  the  chapel  was  a 
place  licensed  for  marriages,  or  that  the  registrar  was  present  at  the 
time ;  the  Court  of  Common  Pleas  held  that  it  might  be  presumed  that  the 
chapel  was  licensed  and  the  registrar  present,  as  well  because  the  6  & 
7  Will.  4,  c.  85,  s.  39,  declares,  any  person  who  wilfully  solemnises  a 
marriage  in  any  other  place  than  a  registered  building  or  in  the  absence 
of  the  registrar,  guilty  of  felony,  as  because  the  ordinary  rule  omnia 
prcesumuntur  rite  esse  acta  ought  to  prevail  in  such  a  case.  Sichel  v. 
Lambert,  15  C.  B.  (N.  S.)  781. 

Reg.  v.  Orgill  was  much  doubted  by  Lord  Wensleydale  in  Yelverton  v.  Page  314. 
Yelverton  in  the  House  of  Lords. 

As  to  privileged  communications,  see  Whiteley  v.  Adams,  15  C.  B.   Page  347. 
(N.  S.)  392,  Fryer  v.  Kinnersley,  ibid.  422,  and  Force  v.  Warren,  ibid. 
806. 

See  Campbell  v.  Spottiswoode,  3  B.  &  S,  769,  as  to  a  libel  in  the  Page  350. 
Saturday  Review. 

The  prisoner  was  indicted  in  various  counts  for  publishing,  or  threat-  Page  374. 
ening  to  publish,  or  to  abstain  from  publishing,  a  certain  matter,  or  a 
false  and  scandalous  libel  with  intent  to  extort  money  from  one  W.  Gee, 
and  in  other  counts  for  publishing  a  certain  false  and  scandalous  libel  ; 
every  count  set  out  in  hcec  verba  the  words  published.  One  of  the 
publications  was,  '  W.  Gee,  Solicitor,  Bishop  Stortford.  To  be  sold  by 
auction,  if  not  previously  disposed  of  by  private  contract,  a  debt  of 
the  above,  amounting  to  £3,197,  due  upon  partnership  and  mortgage 
transactions/  The  other  was  similar,  but  stated  the  amount  to  be 
£3,900.  Bramwell,  B.,  was  of  opinion  that  these  publications  were  not 
libellous,  as  each  was  a  mere  offer  on  the  face  of  it  to  sell  an  alleged 
debt,  which  it  did  not  necessarily  imply  an  inability  to  pay,  and  did  not, 
on  the  evidence,  appear  to  be  false.  But  he  left  the  case  to  the  jury, 
telling  them  what  the  law  in  his  opinion  was,  and  leaving  them  to  apply 
it.  Bramwell,  B.,  also  held  that,  assuming  the  intent  to  extort  money 
were  proved,  it  was  not  necessary  that  the  matter  threatened  to  be  pub- 
lished should  be  libellous,  as  the  6  &  7  Viet.  c.  96,  s.  3,  has  the  words 
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'  any  matter.'    On  the  evidence,  Bramwell,  B.,  was  of  opinion  that  there 
was  no  intent  to  extort  money,  but  only  to  extort  accounts.     Reg.  v 
Coghlan,  4  F.  &  F.  316. 

Page  435.  As  to  private  nuisances,  see  Hodgkinson  v.  Ennor,  4  B.  &  S.  229; 

Tipping  v.  St.  Helen's  Smelting  Company,  4  B.  &   S.  608;  Roberts  v. 
Yardley,  3  H.  &  C.  162  ;  Bamfordv.  Turnley,  3  B.  &  S.  62. 


Pa  "-6  438.  An  indictment  alleged  that  the  defendant  near  divers  public  highways 

and  dwelling-houses  did  work  certain  quarries  of  stone,  and  did  unlaw- 
fully send,  throw,  and  discharge  divers  large  pieces  of  rock  and  stones 
into  and  upon  the  said  dwelling-houses,  and  in  and  upon  the  said  high- 
ways, whereby  the  dwelling-houses  were  injured  and  the  inhabitants  put 
in  fear  and  danger,  and  the  highways  were  rendered  unsafe  for  pas- 
sengers, &c.  Evidence  was  given  of  stones  having  fallen  into  two 
houses,  and  also  of  stones  having  fallen  in  the  public  highway,  one  of 
which  hit  a  horse  drawing  a  cart  on  the  highway  ;  and  that  these  stones 
had  been  thrown  from  the  prisoner's  quarry  by  blasting  the  rock  ;  and 
there  was  evidence  that  powder  had  been  used  in  too  large  quantities. 
The  jury  were  directed  that,  if  they  were  of  opinion  that  in  working 
the  quarry  stones  were  thrown  out  upon  the  houses  and  roads,  and  that 
the  use  of  the  houses'  or  the  traffic  of  the  roads  was  rendered  unsafe  to 
such  a  degree  that  persons  inhabiting  the  houses  or  using  the  roads,  of 
ordinary  courage,  might  reasonably  apprehend  injury  or  danger,  that  was 
a  nuisance,  and  that,  if  the  defendant  had  committed  the  act  by  which 
the  stones  were  thrown  upon  the  houses  and  road,  they  might  find  him 
guilty  ;  and  they  were  directed  to  find  whether,  in  the  manner  of  work- 
ing the  quarry,  the  defendant  had  been  guilty  of  negligence.  The  jury 
found  the  defendant  guilty,  and  that  he  had  worked  the  quarry  negli- 
gently ;  and,  on  a  case  reserved  on  the  question  whether,  upon  the  facts 
proved,  the  defendant  was  properly  convicted  on  this  indictment,  the 
conviction  was  affirmed,  as  there  was  abundant  evidence  for  the  jury. 
Reg.  v.  Mutters,  10  Cox,  C.  C.  6.  The  summing  up  was  too  favour- 
able for  the  defendant  ;  for  people  have  a  right  to  travel  on  a  public 
road  without  any  impediment  whatever  ;  and  in  such  a  case  it  was  per- 
fectly immaterial  whether  the  defendant  had  acted  negligently  or  not, 
as  no  man  can  justify  a  nuisance  on  the  ground  that  he  acted  without 
negligence.  See  Scott  v.  Frith,  4  F.  &  F.  349,  an  action  for  a  nuisance 
caused  by  a  rolling  mill  fitted  up  with  steam  hammers. 

Page  448.  See  Doggett  v.  Catterns,  17  C.  B.  (N.  S.)  669,  as  to  the  meaning  of 

*  other  place  '  in  16  &  17  Viet.  c.  1  19,  s.  1  ;  and  see  the  same  case  in  error 
where  the  decision  of  the  C.  P.  was  reversed,  12  Law  T.  355. 

Page  449.  To  note  (a?)  add  S.  C.  L.  &  C.  263. 

On  an  indictment  for  keeping  a  bawdy-house,  it  appeared  that  the 
house  was  inhabited  entirely  by  women,  who  lived  by  prostitution  openly 
carried  on,  and  whose  conduct  was  often  riotous  and  grossly  indecent, 
so  as  to  be  a  scandal  to  the  neighbourhood.  The  defendant  owned  the 
house,  but  occupied  no  part  of  it,  did  not  keep  the  key,  and  had  no 
right  of  entry.  The  apartments  were  let  to  weekly  tenants,  who  occu- 
pied separately,  under  distinct  takings,  each  lodger  having  her  own 
room,  her  own  key,  and  a  door  opening  into  the  street,  or  into  a  passage 
communicating  with  the  street.  The  defendant  had  nothing  whatever 
to  do  with  the  management  of  the  house  (if  indeed  a  house  thus  divided 
into  separate  holdings  can  be  said  to  be  managed  as  a  house),  or  of  any 
part  of  it.  He  received  no  share  of  the  earnings  of  the  women,  nor  did 
he  derive  any  benefit  therefrom,  except  so  far  as  he  may  be  said  to  have 
done  so  incidentally,  from  their  ability  to  pay  their  rent  being  thereby 
increased.  He  had  no  control  over  the  tenants,  except  such  as  might 
arise  indirectly  from  his  power  as  landlord  to  determine  the  tenancy 
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from  one  week  to  another.  He  only  went  to  the  house  to  collect  the 
weekly  rent  from  the  different  lodgers,  or,  when  being  pressed  by  the 
complaints  of  the  neighbours  (as  sometimes  happened),  to  endeavour  to 
prevail  on  the  inmates  to  be  more  orderly  in  their  behaviour.  But  it 
was  abundantly  clear  that  he  knew  the  use  to  which  the  apartments 
were  applied  by  the  several  lodgers,  and  that  he  let  the  apartments  with 
a  full  knowledge  that  they  would  be  applied  to  the  purpose  of  prostitu- 
tion, and  with  a  perfect  assent  on  his  part  to  their  being  so  applied. 
Upon  a  case  reserved  upon  the  question  whether,  under  the  circum- 
stances, the  defendant  could  be  considered  as  having  *  kept1  the  house 
in  the  legal  sense  of  that  term,  it  was  held  that  he  could  not.  The 
house  was  not  kept  by  him.  He  had  no  power  to  admit  any  one  whom 
he  desired  to  enter  the  house,  or  to  exclude  any  one  whom  he  wished 
not  to  enter.  In  fact,  he  was  not  the  keeper  of  the  house.  Reg.  v. 
Stannard,  L.  &  C.  349.  With  all  deference  to  the  learned  judges,  it 
may  well  be  doubted  whether  this  decision,  as  well  as  Beg.  v.  Barrett, 
be  not  erroneous.  The  contract  in  each  case  was  clearly  illegal,  as  it 
is  plain  that  the  letting  was  for  the  purposes  of  prostitution.  Crisp  v. 
Churchill,  1  Selw.  N.  P.  68,  7th  edit.  Girarday  v.  Richardson,  1  Esp. 
N.  P.  C.  13,  Lord  Kenyon,  C.  J.  That  being  so,  the  defendant  was  in 
point  of  law  the  occupier  of  the  house,  and  the  residents  in  the  house 
merely  his  agents  or  servants  in  carrying  on  the  purposes  in  question. 
But  even  if  they  were  the  occupiers,  they  were  guilty  of  the  offence,  and 
the  part  he  took  would  have  made  him  an  accessory  before  the  fact,  if 
the  offence  were  felony,  and  it  made  him  a  principal,  as  it  was  only 
a  misdemeanor,  and  he  might  have  been  convicted  on  an  indictment 
charging  him  with  keeping  the  house.  See  my  note,  p.  128  of  Vol.  I. 
Besides,  the  law  is  clear  that,  if  a  man  lets  a  house  with  a  nuisance  upon 
it,  he  is  indictable,  and  a  fortiori  if  he  lets  a  house  for  the  very  purpose 
that  a  nuisance  may  be  created  by  its  use.  See  infra  at  p.  454. 

On  an  indictment  for  indecent  exposure,  it  appeared  that  the  prisoner,  Page  449. 
while  several  female  servants  of  a  club-house  were  going  to  bed,  exposed 
himself  on  the  roof  of  a  house  exactly  opposite  the  window  of  the  room 
where  the  females  were.  On  the  following  night  the  prisoner  again 
exposed  himself  in  a  most  indecent  manner,  remaining  on  the  roof  about 
ten  minutes.  The  head  waiter  and  a  policeman  were  sent  for,  both 
of  whom  saw  the  exposure,  making,  with  five  females,  seven  persons 
before  whom  on  this  occasion  the  exposure  took  place.  The  house  out 
of  which  the  prisoner  came,  as  well  as  the  club,  were  situate  in  public 
streets,  but  his  acts  could  not  be  seen  by  persons  passing  along  the 
streets,  but  they  could  be  seen  from  the  back  windows  of  houses  in  these 
streets.  Upon  a  case  reserved,  it  was  held  that  there  was  an  abundant 
publicity  in  this  case.  Reg.  v.  Thallman,  L.  &  C.  326. 

Where  an  indictment  for  indecent  exposure  alleged  the  offence  to 
have  been  committed  on  a  certain  public  and  common  highway,  it  was 
held,  on  a  case  reserved  in  Ireland,  that  evidence  that  it  was  committed 
on  a  piece  of  land  near  the  highway  did  not  support  the  indictment. 
And  a  count  having  been  amended  so  as  to  state  the  offence  to  have 
been  committed  '  on  a  place  in  view  of  a  public  highway/  and  there 
being  no  evidence  that  any  one  could  have  seen  the  prisoner  except  one 
female,  it  was  held  that  no  offence  was  proved ;  for  an  exposure  seen 
by  one  person  only,  and  being  capable  of  being  seen  by  one  person  only, 
is  not  an  offence  at  common  law ;  but  if  the  prisoner  had  been  seen  by 
one  person  only,  and  there  had  been  evidence  that  others  might  have 
seen  him,  the  case  would  have  been  different.  Reg.  v.  Farrell,  9  Cox, 
C.  C.  446.  No  opinion  was  expressed  as  to  the  propriety  of  the 
amendment. 

An  indictment  charged  the  prisoner  with  having,  in  a  house  situate  in  Page  451. 
a  public  street,  exposed  divers  filthy,  offensive,  and  disgusting  pictures 
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in  the  windows  of  the  house,  in  such  a  position  as  to  attract  the  attention 
of  persons  passing  along  the  street.  The  defendant  was  a  herbalist,  and 
had  exhibited  in  his  shop-window  in  the  High  Street  at  Chatham  two 
large  coloured  pictures  of  the  size  of  life,  each  of  them  representing  the 
half  length  of  a  man  naked  to  the  waist,  and  one  of  them  covered  with 
sores.  There  was  no  indecency,  but  the  effect  was  disgusting  to  the 
last  degree.  The  other  represented  a  cure.  He  had  done  this  to  exhibit 
the  effect  of  a  medicine  he  vended.  Willes,  J.,  held  that  there  was  no 
doubt  that  the  exhibition  of  the  picture  in  a  highway  was  a  nuisance. 
Reg.  v.  Grey,  4  F.  &  F.  73. 

Page  453.  As  to  lotteries  within  the  42  Geo.  3,  c.  119,  s.  2,  see  Morris  v.  Black- 

man,  2  H.  &  C.  912. 

Page  454.  Where  a  dangerous  grating  had  existed  over  the  area  of  a  house  for 

five  years,  and  the  rent  for  it  had  been  paid  quarterly,  but  there  was  no 
further  evidence  of  the  terms  of  the  holding ;  it  was  held  that  the 
landlord  was  liable  for  an  accident  caused  by  the  state  of  the  grating,  on 
the  ground  that  his  permitting  the  tenant  to  remain  in  occupation  year 
after  year,  without  taking  steps  for  the  termination  of  the  tenancy,  is 
equivalent  to  a  new  letting  at  the  end  of  each  year.  Gandy  v.  Jubber, 
5  B.  &  S.  78.  Error  is  pending  on  this  judgment,  and,  as  it  did  not 
appear  that  the  defendant  had  any  knowledge  of  the  nuisance,  the  de- 
cision seems  very  questionable. 

Page  460.  A  custom  for  the  freeman  and  citizens  of  a  town  on  a  particular  day 

in  the  year  to  enter  upon  a  close  for  the  purpose  of  holding  horse-races 
thereon,  is  a  good  custom.  Mounsey  v.  Ismay,  1  H.  &  C.  729. 

There  are  many  towns  in  which  the  market-places  are  large,  and  the 
public  have  clearly  the  right  of  passing  backwards  and  forwards  over 
each  and  every  part  of  them ;  and  it  should  seem  that  an  indictment 
alleging  a  right  in  the  public  to  pass  and  repass  in,  over,  and  across  each 
and  every  part  of  such  a  place  would  be  valid. 

Page  461.  The  public  have  only  a  right  to  use  the  land  over  which  a  public 

road  passes  for  the  purpose  of  passage,  and  therefore  a  person  cannot 
justify  using  a  highway  for  the  purpose  of  racing  upon  it.     Sower  by  v. 
Wadsworth,  3  F.  &  F.  734. 

To  note  (z)  add  Smith  v.  Howden,  14  C.  B.  (N.  S.)  398.  Reg.  v. 
The  Strand  Board  of  Works,  4  B.  &  S.  526. 

Page  470.  To  note  (o)  add  See  Bobbins  v.  Jones,   15  C.  B.  (N.  S.)  221,  fully 

adopting  Fisher  v.  Prowse. 

Page  478.  Note  (*)  S.  C.  as  Wright  v.  Frant,  4  B.  &  S.  118. 

Page  486.  The  mere  fact  that  a  part  of  a  public  highway  has  been  used  for 

twenty  years  by  an  innkeeper  for  the  standing  of  the  vehicles  of  his 
guests  is  no  answer  to  a  complaint  for  obstructing  a  *  highway '  under 
the  5  &  6  Will.  4,  c.  50,  s.  72.  If  the  innkeeper  could  have  made  out 
an  immemorial  right,  it  might  be  that  the  highway  might  have  been 
dedicated  subject  to  that  right ;  but  there  was  no  proof  that  thejiighway 
was  dedicated  after  this  usage  began.  Gerring  v.  Barfield,  16  C.  B. 
(N.  S.)  597. 

Page  489.  If  an  excavation  be  made  so  near  a  highway  as  to  cause  danger  to  the 

public  using  the  way,  it  is  no  defence  to  the  party  who  made  it  that 
other  parties  were  under  a  legal  obligation  created  by  statute  to  fence 
the  highway,  and  that  they  had  neglected  to  do  so.  Wettor  v.  Dunk, 
4  F.  &  F.  298. 

To  note  (o)  add  9  Cox,  C.  C.  137,  174. 

To  note  (?)  add  S.  C.  2,  E.  &  E.  651. 

Page  496.  See  Reg.  v.  Dukinfield,  4  B.  &  S.  158,  as  to  the  steps  necessary  to  be 
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taken  under  the  5  &  6  Will.  4,  c.  50,  s.  23,  and  the  Public  Health  Act, 
11  &  12  Viet.  c.  63,  s.  70,  to  render  a  road  repairable  by  a  parish. 

See  Freeman^.  Heed,  4?  B.  &  S.  174,  as  to  the  evidence  of  the  separate"  Page  501. 
liability  of  a  township  to  repair  its  highways. 

The  95th  section  of  the  5  &  6  Will.  4,  c.  50,  is  in  force  still  in  South  Page  509. 
Wales,  notwithstanding  the  23  &  24  Viet.  c.  68.     Reg.  v.  James,  3 
B.  &  S.  901. 

On  the  hearing  of  a  summons  under  sees.  94,  95,  the  surveyor  denied 
that  the  road  was  a  highway,  and  said  that  consequently  he  denied  the 
liability  of  the  parish  to  repair  it.  The  justices  proceeded  to  hear 
evidence  as  to  the  road  being  a  highway,  but  another  justice  came  in, 
and  the  discussion  was  renewed  before  him.  The  justices  made  the  order 
without  hearing  further  evidence.  The  Court  of  Queen's  Bench  made 
a  rule  absolute  to  bring  up  the  order  in  order  that  it  might  be  quashed. 
In  any  view  of  the  statute  the  justices  were  not  justified  in  making  the 
order ;  either  the  road  must  be  admitted  to  be  a  highway,  or  there  must 
be  evidence  to  satisfy  them  that  the  road  is  a  highway.  Reg.  v.  Askerton, 
11  Law  T.  706.  This  case  must  not  be  taken  as  deciding  that  the 
justices  have  jurisdiction  to  try  whether  the  road  be  a  highway.  See 
Reg.  v.  Chedworth  and  other  cases,  p.  526  of  Vol.  I.,  which  were  not 
cited,  and  show  that  the  true  construction  of  sec.  95  is  that  it  only 
applies  where  the  road  is  confessedly  a  highway,  but  there  is  a  dispute 
as  to  the  party  liable  to  repair  it. 

On  an  indictment  for  continuing  a  nuisance  upon  a  highway,  the  judg-   Page  520. 
ment  on  an  indictment  for  the  same  nuisance,  which  was  the  erection  of 
a  wall,  is  conclusive  evidence,  and  no  evidence  to  the  contrary  is  admis- 
sible.    Reg.  v.  Maybury,  4  F.  &  F.  90.     Martin,  B.,  on  the  authority 
of  Reg.  v.  Haughton,  1  E.  &  B.  501. 

To  the  end  of  note  (s)  add  S.  C.  2  E,  &  E.  613.  Page  523. 

Where  an  order  was  made  to  indict  a  *  highway  called  Quaker  Lane,'  page  526. 
and  the  indictment  contained  counts  alleging  it  to  be  a  way  for  carriages, 
and  others  a  pack  and  prime  way,  and  the  jury  found  it  was  not  a  way 
for  carriages,  and  the  defendants  admitted  it  was  a  pack  and  prime  way; 
the  Court  of  Queen's  Bench  held  that  the  prosecutor  was  not  entitled 
to  costs ;  for  the  defendants  really  only  denied  that  it  was  a  highway  for 
carriages.  Reg.  v.  Cleckheaton,  11  Law  T.  305. 

To  note  (/)  add  See  also  Reg.  v.  Buckland,  12  Law  T.  380,  that  the 
same  law  prevails  under  the  25  &  26  Viet.  c.  61,  s.  19. 

Add  to  note  (p)  S.  C.  3  B.  &  S.  313. 

Where  the  defendants  plead  guilty  to  an  indictment  for  the  non-   page  r>27. 
repair  of  a  highway,  there  is  no  power  to  grant  costs  under  the  5  &  6 
Will.  4,  c.  50,  s.  98,  on  the  ground  that  the  defence  was  frivolous  or 
vexatious.     Reg.  v.  Denton,  10  Cox,  C.  C.  61. 

The  township  of  Wareham  was  included  in  a  highway  district  under  Page  529. 
the  25  &  26  Viet.  c.  61,  and  Heath  having  caused  an  obstruction  in  a 
street  in  the  township,  the  Highway  Board,  at  the  instance  of  the  way- 
warden  of  Wareham,  indicted  Heath  for  the  same,  who  removed  the 
indictment  by  certiorari,  and  was  convicted,  and  paid  the  costs,  but 
there  were  extra  costs,  which  the  Highway  Board  charged  on  Wareham, 
and  it  was  held  that  the  Highway  Board  were  justified  in  incurring  these 
costs  to  remove  an  obstruction  in  the  highway,  and  that  they  were 
properly  chargeable  against  the  township ;  and  per  Cockburn,  C.  J., 
Crompton,  J.,  and  Blackburn,  J.,  the  same  would  have  been  the  case 
under  the  5  &  6  Will.  4,  c.  50.  Reg.  v.  Heath,  12  Law  T.  492. 

Both  the  person  who  erects,  and  the  person  who  keeps  erected,  on  the  Page  537. 
shore  of  a  navigable  river  between  high  and  low  water  mark,  a  work  for 
the  more  convenient  use  of  his  wharf  adjoining,  which  work,  either  from 
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its  original  defective  construction,  or  from  want  of  repair,  presents  a 
dangerous  obstruction  to  the  navigation,  is  guilty  of  a  nuisance.  White  v. 
Phillips,  15  C.  B.  (N.  S.)  245. 

Page  551.  The  justices  in  Quarter  Sessions  have  a  discretionary  power  under 

the  43  Geo.  3,  c.  59,  s.  2,  to  order  a  bridge  to  be  widened,  and  are  not 
bound  to  make  such  an  order  even  if  the  bridge  be  narrow  and  incom- 
modious ;  and  it  seems  that  a  presentment  of  the  fact  should  first  be 
made  under  the  proviso  in  that  section.  In  re  Newport  Bridge,  2 
E.  &  E.  377. 

Page  591.  When  any  person  is  convicted  of  'any  escape  or  rescue  from  lawful 

custody  on  a  criminal  charge/  the  court  may  by  the  14  &  15  Viet. 
c.  100,  s.  29,  sentence  the  offender  to  be  imprisoned  for  any  term 
now  warranted  by  law,  and  also  to  be  kept  to  hard  labour  during  the 
whole  or  any  part  of  such  term  of  imprisonment.  See  Appendix  of 
Statutes,  p.  x. 

Page  606.  See  the  preceding  addendum. 

By  the  23  &  24  Viet.  c.  75,  s.  12,  *  any  person  who  rescues  any 
person  ordered  to  be  conveyed  to  any  asylum  for  criminal  lunatics 
during  the  time  of  his  conveyance  thereto  or  of  his  confinement  therein, 
and  any  officer  or  servant  in  any  asylum  for  criminal  lunatics  who  through 
wilful  neglect  or  connivance  permits  any  person  confined  therein  to  escape 
therefrom,  or  secretes,  or  abets  or  connives  at  the  escape  of  any  such  per- 
son, shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable 
to  be  kept  in  penal  servitude  for  the  term  of  five  (27  &  28  Viet.  c.  47) 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  at  the  discretion  of  the  court;  and  any  such  officer 
or  servant  who  carelessly  allows  any  such  person  to  escape  as  aforesaid 
shall,  on  summary  conviction  before  two  justices  of  such  offence,  forfeit 
any  sum  not  exceeding  twenty  pounds  nor  less  than  two  pounds/ 

Page  641.  An  action  lies  against  the  owner  of  a  dog,  who,  knowing  the  animal 

to  have  a  propensity  for  destroying  game,  permits  it  to  be  at  large,  and 
the  dog  in  consequence  *  breaks  and  enters '  the  plaintiff's  wood,  and 
chases  and  destroys  young  pheasants,  which  had  been  hatched  under 
hens,  and  when  about  eight  weeks  old  had  been  removed  into  the  wood, 
together  with  the  coops  and  hens  ;  the  hens  being  kept  in  the  coops,  and 
the  pheasants  allowed  to  run  in  and  out  at  pleasure,  and  the  property 
damaged  being  game,  is  no  answer  to  the  action,  because  the  law  recog- 
nises in  the  proprietor  of  land  a  qualified  right  to  game  whilst  it  is  upon 
the  land.  Read  v.  Edwards,  17  C.  B.  (N.  S.)  245. 

The  defendant  was  convicted  of  having  by  night  unlawfully  entered 
certain  open  land,  the  property  of  Lord  Sidmouth,  with  a  net,  for  the 
purpose  of  taking  game.  The  land  in  question  had  a  hedge  on  either 
side  of  it,  and  a  metalled  road  running  through  it ;  while  between  the 
road  on  both  sides  and  the  hedge  is  waste  land  varying  in  extent.  The 
fields  on  each  side  belong  to  Lord  Sidmouth,  who  is  lord  of  the  manor. 
The  waste  land,  except  where  there  are  patches  of  grass,  is  covered 
with  brambles  and  furze  as  high  as  five  feet,  and  there  is  no  sign  of  any 
traffic  in  or  use  of  the  said  waste  land.  The  net  was  found  across  the 
road,  and  fastened  to  one  hedge,  and  reaching  not  quite  to  the  hedge  on 
the  other  side,  the  defendant  standing  between  the  end  of  the  net  and 
the  hedge.  Where  the  net  was  set,  there  was  nine  feet  of  waste  on  one 
side  and  three  feet  of  waste  on  the  other  side  of  the  road,  which  itself 
was  eleven  feet  wide.  At  another  point  there  were  eighteen  feet  of 
waste  on  one  side  and  twelve  feet  on  the  other  side  of  the  road,  and  at 
403  feet  distant  from  the  net  there  were  sixty-four  feet  waste  on  one 
side  and  eight  feet  on  the  other  side.  An  accomplice  of  the  defendant 
had  been  seen  on  the  waste  163  feet  from  the  net,  and  he  ran  along  the 
waste  land  to  the  place  where  the  net  was  set.  The  Court  of  Queen's 
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Bench  held  that  this  land  was  not  open  land  within  the  9  Geo.  4,  c.  69, 
s.  1.     Reg.  v.  Harris,  12  Law  T.  303.     This  case  seems  to  have  been 
argued  in  anything  rather  than  a  satisfactory  manner,  and  the  decision 
can  only  be  supported  on  the  ground  that  the  7  &  8  Viet.  c.  29,  had  the 
effect  of  taking  such  land  out  of  the  9  Geo.  4,  c.  69.     The  7  &  8  Viet, 
c.  29  was  a  gross  legislative  blunder.     If  a  road  pass  over  land,  no  one 
has  any  right  whatever  to  use  that  land  for  any  other  purpose  than  for 
the  purpose  of  passing  over  it,  and  if  he  do  use  it  for  any  other  purpose, 
he  is  a  trespasser  just  as  much  as  if  he  had  gone  on  a  field  where  there 
was  no  road  at  all.     In  truth,  as  to  every  act  done  on  land  over  which 
a  road  passes  other  than  for  the  purpose  of  using  it  as  a  road,  the  land  is 
in  point  of  law  just  exactly  in  the  same  position  as  if  the  road  did  not 
exist.     If  in  this  case  an  action  of  trespass  had  been  brought  by  Lord 
Sidmouth  against  the  defendant  for   entering  this  land,  and  he  had 
pleaded  that  he  had  entered  to  use  the  road,  which  is  the  only  justifica- 
tion he  could  have  set  up,  he  would  have  been  answered  by  alleging 
that  he  entered  the  land  for  other  purposes,  and  by  proving  that  he 
endeavoured  to  take  game  on  the  land.     This  proves  that  the  defendant 
unlawfully  entered.     Then  the  words  'open  or  enclosed'  in  the  9  Geo. 
4,  c.  69,  s.  1,  are  plainly  used,  not  for  the  purpose  of  limiting  the  gene- 
rality of  the  words  '  any  land,'  but  to  prevent  any  doubt  as  to  unenclosed 
land  being  within  the  clause.      See  the  57  Geo.  3,  c.  90,  in  note  (v), 
p.  659  of  Vol.  I. ;  and  the  case  being  clearly  within  the  9  Geo.  4,  c.  69, 
s.  1,  the  manifest  blunders  of  the  7  &  8  Viet.  c.  29  ought  not  to  have 
led  to  this  decision.     That  Act  recites  that  the  provisions  of  the  9  Geo. 
4,  c.  69,   'have  of  late  years   been  evaded  and  defeated,  by  the  de- 
struction, by  armed  persons  at  night,  of  game  or  rabbits,  not  upon  open 
or  enclosed  lands,  as  described  in  the  said  Act,  but  upon  public  roads 
and  highways,  and  other  roads  and  paths  leading  through  such  lands, 
and  also  at  the  gates,  outlets,  and  openings  between  such  lands  and 
roads,  highways,  and  paths.'     Now  the  first  remark  is  that  it  exhibits 
gross  ignorance  of  law  to  suppose  that  a  person  killing  game  on  a  high- 
way that  runs  through  an  enclosed  field  is  not  within  that  Act ;  but  it 
is  still  more  absurd  to  suppose  that  any  one  killing  game  on  a  road 
other  than  a  highway,  i.  e.  on  a  private  road,  is  not  within  that  Act, 
and  yet  such  is  the  recital  of  that  Act.     It  adds  but  little  to  the  ab- 
surdity of  this  Act  that,  being  passed  with  the  clear  intention  of  extend- 
ing the  whole  of  the  9  Geo.  4,  c.  69  to  the  places  mentioned  in  it,  it 
only  extends  it  to  the  cases  where  game  or  rabbits  are  actually  taken  or 
destroyed,  and  does  not  include  the  cases  where  everything  is  done  to 
take  or  destroy  game  or  rabbits,  but  none  is  taken  or  destroyed ;  and 
this  leads  to  the  very  remarkable  absurdity  that  the  Act  does  not  hit 
the  very  case  at  which  it  was  undoubtedly  aimed,  viz.  the  offence  within 
sec.  9  of  the  9  Geo.  4,  c.  69,  which  makes  three  '  persons  entering  for 
the  purpose  of  taking  game,'  &c.,  guilty  of  a  misdemeanor ;   for  it  only 
extends  the  penalties  imposed  by  the  9  Geo.  4,  c.  69  upon  persons  c  taking 
or  destroying '  game — not  upon  persons  entering  for  the  purpose  of 
taking  or  destroying  game — to  persons  'taking  or  destroying  any  game 
or  rabbits '  in  the  places  mentioned  in  the  7  &  8  Viet.  c.  29.     In  truth, 
that  Act  only  empowers  justices  summarily  to  convict  under  sec.  1  of  the 
9  Geo.  4,  c.  69,  in  cases  where  game  or  rabbits  are  actually  taken  or 
destroyed.    A  more  thoroughly  blundering  piece  of  legislation  cannot  be 
found.     It  was  clearly  wholly  unnecessary,  as  the  9  Geo.  4,  c.  69,  when 
properly  construed,  extends  to  every  case,  and  the  proper  course  is  to 
treat  the  latter  Act  as  wholly  superfluous. 

To  note  (<?),  after  834  add  13  C.  B.  (N.S.)  844,  affirmed  in  error  in  page  641. 
Exch.  Ch.,  and  afterwards  in  the  House  of  Lords,  12  Law  T.  615. 

For  7  &  8  Viet.  c.  39  read  c.  29.  Page  643. 

If  a  constable  sees  game  or  rabbits  upon  a  person,  it  is  not  necessary  Page  644. 
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that  there  should  be  a  search  to  authorize  a  proceeding  under  the  25 
&  26  Viet.  c.  114,  s.  2,  for  it  cannot  be  intended  that  if  a  man  is  seen 
coming  out  of  a  plantation  with  game  or  rabbits  in  his  possession  it 
should  be  necessary  to  go  through  the  process  of  searching  him.  Hall 
v.  Knox,  4  B.  &  S.  515. 

On  an  indictment  against  two  prisoners  for  unlawfully  wounding  a 
policeman,  with  intent  to  resist  their  lawful  apprehension,  it  appeared 
that  the  policeman  saw  a  horse  and  cart  between  one  and  two  o'clock  in 
the  night  approaching  L.  One  man  was  leading  the  horse,  and  seven  or 
eight  more  were  in  the  cart.  Suspecting  that  they  had  been  in  pursuit 
of  game,  the  policeman  laid  hold  of  the  horse's  rein,  and  asked  them 
their  names  and  business.  The  men  in  the  cart  called  out  to  the  man 
who  was  leading  the  horse  to  pull  out  his  stick  and  knock  the  policeman 
down.  The  man  pulled  out  his  stick,  and  put  himself  in  a  fighting 
attitude.  The  policeman  drew  his  staff,  and  said,  *  You  are  poachers ; 
I  shall  search  the  cart.'  The  men  tried  to,  prevent  him  looking  into  the 
cart,  and  a  scuffle  ensued,  in  which  the  policeman  was  knocked  down  by 
a  blow  from  behind,  which  struck  out  one  of  his  eyes.  The  two  prisoners 
were  afterwards  apprehended,  as  they  were  driving  the  cart  into  L.  ; 
they  were  then  alone,  and  the  cart  contained  nothing  but  a  wooden  peg, 
a  pocket-knife,  and  dog-collar.  Martin,  B.,  held  that  the  25  &  26 
Viet.  c.  114  does  not  authorize  the  policeman  to  apprehend  the  persons 
whom  he  suspects  of  having  been  unlawfully  in  search  of  game  :  and  "* 
therefore  there  was  no  intent  in  the  prisoners  to  resist  their  lawful  ap- 
prehension ;  and  that  the  prisoners  could  only  be  found  guilty  of  unlaw- 
fully wounding  if  the  policeman  was  authorized  to  search  the  cart ;  and 
that  it  was  not  shown  that  the  policeman  had  any  cause  of  suspicion 
whatever.  That  it  was  not  shown  that  either  of  the  prisoners  struck  the 
.blow,  and  there  was  no  such  common  intent  as  would  render  the  pri- 
soners liable  for  the  act  of  the  man  who  did  strike  the  blow.  The  only 
common  intent  proved  was  that  of  resisting  the  unlawful  search,  which, 
so  far  as  appeared,  the  prisoners  had  a  right  to  do.  The  man  who 
struck  the  blow  was  alone  guilty  of  the  excess,  and  the  prisoners  must 
be  acquitted.  Reg.  v.  Spencer,  3  F.  &  F.  854.  It  deserves  considera- 
tion whether  the  existence  of  a  common  intent  is  not  in  all  cases  a  question 
for  the  jury,  and  whether  in  this  case  there  was  not  abundant  evidence 
in  the  declaration,  *  Pull  out  your  stick  and  knock  him  down,'  and  in  the 
other  facts,  of  a  common  purpose  to  inflict  unnecessary  violence. 

On  another  indictment  against  the  same  prisoners  for  assaulting  the 
policeman  in  the  execution  of  his  duty,  in  addition  to  the  facts  proved  on 
the  previous  trial,  it  was  proved  that  a  Mr.  Franks  had  sent  word  to 
the  policeman,  a  few  hours  before  the  cart  was  stopped,  that  eight  men, 
a  cart  and  horse,  and  two  dogs,  were  going  from  Leicester  in  the  direc- 
tion of  a  village  three  or  four  miles  distant,  and  it  was  proposed  to  give 
evidence  that  the  prisoners  were  habitual  poachers,  for  the  purpose  of 
showing  what  was  parsing  in  the  policeman's  mind  ;  but  Martin,  B.,  held 
that  such  evidence  could  not  be  given,  and  that  the  other  evidence  did 
not  show  sufficient  cause  of  suspicion.  Good  cause  to  suspect  means  a 
reasonable  ground  of  suspicion,  upon  which  a  reasonable  man  may  act. 
It  was  obvious  that  eight  men  might  reasonably  go  out  of  a  town,  with 
a  horse  and  cart  and  two  dogs,  for  a  multitude  of  purposes  besides  that 
of  unlawfully  taking  game  ;  and  the  policeman  had,  from  those  circum- 
stances alone,  no  more  cause  to  suspect  them  of  having  committed  the 
latter  offence  than  of  committing  almost  any  other  offence  known  to  the 
law.  There  was  no  good  cause  of  suspicion  in  these  circumstances,  and 
therefore  the  policeman  was  not  in  the  execution  of  his  duty.  Reg.  v. 
Spencer,  3  F.  &  F.  857.  The  decision  that  evidence  is  not  admissible 
in  such  a  case  of  the  prisoners  being  habitual  poachers,  deserves  recon- 
sideration. The  common  law  has  always  taken  notice  of  habitual  mis- 
conduct, and  it  has  even  been  held  that  an  indictment  charging  a  man 
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that  he,  being  of  bad  fame  and  dishonest  conversation,  fuit  node 
vagans  is  good ;  for  this  is  to  be  intended  communis  node  vagans. 
Willow's  case,  Latch  173,  and  see  note  (o),  p.  809  of  Vol.  I.  No  one 
can  doubt  that  habitual  conduct  necessarily  leads  any  reasonable  mind 
to  form  a  conclusion  ;  and  to  exclude  evidence  of  what  must  operate  on 
the  mind,  is  to  exclude  evidence  of  what  may  have  been  the  chief  cause 
of  an  action. 

Note  0),  after  Mayhew  v.  Wardley  add  14  C.  B.  (N.S.)  550.  Page  644. 

Where  two  persons  drove  along  a  highway  in  a  trap,  and  one  got  out 
and  entered  a  field  with  a  gun  and  dog,  and  shot  a  hare,  and  then  re- 
turned to  the  trap  and  gave  the  hare  to  the  other  in  the  trap,  which  had 
remained  where  the  one  had  got  out  of  it ;  it  was  held  that  the  one  who 
remained  in  the  trap  might  be  convicted  of  aiding  and  abetting  the 
other  in  committing  a  trespass  in  pursuit  of  game  in  the  daytime, 
against  the  1  &  2  Will.  4,  c.  32,  s.  30.  Stacey  v.  Whitehurst,  18  C.  B. 
(N.S.)  344. 

Where  a  person  standing  on  land  where  he  had  a  right  to  shoot  shot 
a  pheasant  on  the  ground  in  an  adjoining  close,  and  then  entered  that 
close  and  picked  up  the  dead  pheasant,  the  Court  of  Common  Pleas  held 
that  he  was  guilty  of  a  trespass  in  pursuit  of  game,  as  the  shooting  the 
bird  and  going  on  the  land  to  pick  it  up  was  one  continuous  transac- 
tion. Osbond  v.  Meadows,  12  C.  B.  (N.S.)  10. 

But  the  preceding  case  was  doubted  in  a  case  where  the  defendant, 
being  on  his  own  land,  shot  a  pheasant,  which  rose  on  that  land  and 
fell  dead  on  the  land  of  another  person,  and  the  defendant  went  and 
fetched  the  bird,  taking  his  dog  and  gun  with  him ;  and  the  Court  of 
Queen's  Bench  held  that  the  defendant  was  not  guilty  of  a  trespass  in 
search  of  game  against  the  1  &  2  Will.  4,  c.  32,  s.  30 ;  for  that  section 
only  applies  to  living  game.  Kenyan  v.  Hart,  1 1  Law  T.  733. 

At  the  end  of  note  (t)  add  S.  C.  3  B.  &  S.  787.  Page  645. 

Parker  and  Smith  were  indicted  for  night  poaching  on  the  26th  of  Page  646. 
January,  1861,  and  a  warrant  dated  the  5th  of  February,  1861,  was 
proved  to  be  under  the  hand  of  a  magistrate,  and  this  warrant  recited 
that  information  had  that  day  been  given  of  the  offence,  but  no  informa- 
tion was  given  in  evidence.  Smith  was  apprehended  under  this  warrant 
on  the  27th  November,  1862,  and  Parker  on  the  14th  January,  1864 ; 
and,  upon  a  case  reserved,  it  was  held  that,  in  order  to  show  that  the 
prosecution  was  commenced  in  due  time,  the  information  ought  to  have 
been  given  in  evidence.  Reg.  v.  Parker,  L.  &  C.  459.  This  case  was 
only  argued  for  the  prisoners,  and  the  decision  is  unsatisfactory.  It 
was  objected  that  it  was  not  alleged  in  the  warrant  that  the  information 
was  in  writing,  as  required  by  sec.  8  of  the  11  &  12  Viet.  c.  42.  It  did 
not  therefore  appear  that  any  legal  information  was  ever  laid.  The 
answer  is,  that  the  form  given  by  the  statute  for  a  warrant  does  not 
recite  that  the  information  was  in  writing,  and  as  the  warrant  did  recite 
an  information,  it  was  sufficient.  See  Haylock  v.  Sparke,  1  E.  &  B.  471. 
At  all  events,  the  warrant  was  evidence  that  the  prosecution  was  pending 
at  its  date ;  under  that  warrant  the  prisoners  had  been  apprehended, 
examined,  and  committed,  and  any  objection  as  to  the  information  was 
far  too  late  at  the  trial. 

On  an  indictment  for  murder  it  appeared  that  the  deceased  died  Page  668> 
of  a  wound  inflicted  in  her  chest  with  a  knife ;  there  was  no  evi- 
dence of  any  dispute ;  the  prisoner  asserted  that  she  had  killed  her- 
self, and  this  was  his  defence.  The  jury  found  the  prisoner  guilty, 
'  but  we  believe  it  was  done  without  premeditation.'  Byles,  J.,  re- 
fused to  receive  this  verdict,  and  told  the  jury  that  'to  reduce  the 
-  crime  to  manslaughter,  it  must  be  shown  that  there  was  provocation 
at  the  time,  and  provocation  of  a  serious  nature.  The  prosecutor  is 
not  bound  to  prove  that  the  homicide  was  committed  from  malice 
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prepense.  If  the  homicide  be  proved,  the  law  presumes  malice  ;  and 
although  that  may  be  rebutted  by  evidence,  no  such  attempt  has 
been  made  here.  The  defence  is  that  the  woman  took  her  own  life. 
The  question  for  you  is,  did  the  prisoner  take  his  wife's  life  or  not  ?  If 
he  did,  it  was  murder.'  Reg.  v.  Maloney,  9  Cox,  C.  C.  6. 

Page  678.  The  law  is  undisputed  that  if  a  person,  having  the  care  and  custody  of 

another  who  is  helpless,  neglects  to  supply  him  with  the  necessaries  of 
life,  and  thereby  causes  or  accelerates  his  death,  it  is  a  criminal  offence. 
But  the  law  is  also  clear  that  if  a  person,  having  the  exercise  of  free- 
will, chooses  to  stay  in  a  service  where  bad  food  and  lodging  are  pro- 
vided, and  death  is  thereby  caused,  the  master  is  not  criminally  liable. 
Per  Erie,  C.  J.  "Where,  therefore,  a  servant  maid  of  very  weak  intel- 
lect was  kept  on  very  insufficient  food,  and  slept  in  a  damp  room,  and 
died  in  consequence  thereof;  but  it  appeared  that  she  was  not  confined 
to  the  house,  and  might  have  left  it  if  she  chose  ;  it  was  held  that  the 
mistress  was  not  guilty  of  manslaughter.  Reg.  v.  Smith,  12  Law  T. 
608.  The  facts  of  this  case  are  voluminous,  and  would  clearly  have 
supported  an  indictment  on  the  24  &  25  Viet.  c.  100,  s.  26,  p.  1015  of 
Vol.  I.  But  that  clause  was  not  adverted  to  in  the  case  ;  and  yet  it  seems 
very  well  worthy  of  consideration  whether,  where  death  results  from  the 
commission  of  an  offence  within  that  section,  the  case  is  not  one  of 
manslaughter.  See  Vol.  I.  p.  851.  It  is  difficult  also  to  see  how  the 
servant's  remaining  can  affect  the  legal  quality  of  the  prisoner's  acts, 
and  render  those  acts  which  are  an  indictable  offence  innocent  as  regards 
the  death.  The  utmost  effect  that  can  reasonably  be  given  to  the  ser- 
vant's remaining  is  to  make  her  a  partaker  in  causing  her  own  death  ; 
but  that  is  clearly  no  defence  to  the  mistress.  Suppose  the  death  had 
been  from  beating,  the  case  would  clearly  have  been  manslaughter,  and 
yet  the  servant  might  have  gone  away  and  avoided  the  beating. 

Page  687.  On  an  indictment  for  manslaughter  it  appeared  that  the  deceased,  a 

child  about  eight  years  old,  was  killed  by  a  kick  from  the  prisoner's 
horse,  which  had  been  in  his  possession  about  four  years,  and  was  a  very 
vicious  and  dangerous  animal,  and  had  kicked  and  injured  several 
persons,  and  some  of  these  instances  had  been  brought  to  the  prisoner's 
knowledge,  and  he  otherwise  knew  of  the  propensities  of  the  horse. 
There  is  a  large  common  at  C.  where  the  ratepayers  are  accustomed  to 
pasture  their  horses,  and  through  it  there  are  defined  public  paths  a 
yard  wide  or  more.  Two  of  them  converge  near  a  bridge  over  the  river, 
and  from  the  point  where  they  meet  form  a  broad  path  to  the  river,  but 
the  boundaries  of  this  path  are  ill-defined.  The  paths  are  open  to  the 
rest  of  the  common.  The  public  have  a  right  to  use  these  paths, 
but  it  was  not  proved  that  they  had  a  right  to  traverse  the  other 
parts  of  the  common,  although  they  often  did  traverse  it.  The  pri- 
soner claimed  a  right  as  a  ratepayer  to  turn  out  his  horses  to  pas- 
ture on  this  common,  and  this  right  was  not  disputed.  The  deceased 
with  some  other  children  was  on  the  common,  and  when  on  or  very 
near  the  broad  path,  the  vicious  horse  of  the  prisoner,  which  had 
been  turned  on  loose  by  him,  kicked  at  the  deceased,  struck  her  on 
the  head,  and  killed  her.  It  was  a  question  whether  the  deceased 
was  on  the  path  at  the  time  she  was  kicked.  The  question  was 
left  to  the  jury  whether  the  death  of  the  child  was  caused]  by  the 
culpable  negligence  of  the  prisoner,  and  they  were  told  that  they 
might  find  culpable  negligence  if  the  evidence  satisfied  them  that  the 
horse  was  so  vicious  and  accustomed  to  kick  mankind  as  to  be  danger- 
ous, and  that  the  prisoner  knew  that  it  was  so,  and  with  that  knowledge 
turned  it  out  loose  on  the  common,  through  which  there  were  to  his 
knowledge  open  paths  on  which  the  public  had  a  right  to  pass.  The* 
jury  found  the  prisoner  guilty  of  having  caused  the  death  by  his 
culpable  negligence,  but  that  the  evidence  did  not  satisfy  them  one 
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way  or  the  other  whether  the  child  at  the  time  she  was  kicked  was 
on  the  path  or  beyond  it.     Upon  a  case  reserved,  after  argument  for 
the  prisoner,  Erie,  C.  J.,  said,  *  I  am  of  opinion  that  this  conviction 
should  be  affirmed.     The  prisoner  turned  upon  a  common  where  there 
was  a  public  footway  a  very  dangerous  animal,   knowing  what  its  pro- 
pensities were,  and  it  is  found  by  the  jury  that  the  prisoner  was  guilty 
of  culpable  negligence  in  so  doing,  and  that  the  death   of  the   child 
was  caused  by  the  culpable  negligence  of  the  prisoner.     That  under 
ordinary  circumstances  would  be  sufficient  to  sustain  a  conviction  for 
manslaughter;  but  the  point  contended  for  the  prisoner   is,  that   the 
child  was  not  on  the  path  at  the  time  when  she  was  kicked,  and  her 
death  caused  thereby;  and  the  jury  were  unable  to  say  whether   she 
was  on  the  footway  or  beyond  at  the  time.     For  the  purpose  of  the 
judgment  I  assume  that  the  child  was  not  on  the  footway,  but  very 
near  it.     In  point  of  reason  I  think  that   the   prisoner  ought   to   be 
held  responsible  in  this  case,  and  that  it  is  not  a  ground  of  acquittal 
that  the  child  had  strayed  off  the  pathway.'     (After  citing  Barnes  v. 
Ward,  9  C.  B.  414.)     *  The  principle  of  that  case  extends  to  a  case 
like  this,  where  a  child  walking  on  a  public  highway  accidentally  deviated 
into  the  neighbouring  land,  and  met  wiih  her  death  from  the  kick  of  a 
vicious  horse  close  to  the  public  way.'  ....  *  The  public  take  a  high- 
way on  the  terms  on  which  it  is  granted  to  them  by  the  grantor,  and,  as 
between  them  and  the  grantor,  must  use  the  way  subject  to  its  risks;  but 
the  public  are  entitled  to  use  the  way  without  being  subject  to  dangers  like 
that  in  the  present  case.     It  was  injurious  to  persons  using  the  pathway 
in  question  to  turn  on  the  common  a  vicious  animal  of  this  kind.     The 
judgment  is  confined  to  the  fact  of  the  child  being  near  to  the  path  at  the 
time,  and  that,  having  accidentally  strayed  from  the  pathway,  but  being 
very  near  to  it,  her  death  was  caused  by  the  culpable  negligence  of  the 
prisoner.  I  do  not  wish  to  sanction  the  notion  that,  because  a  person  may 
not  be  civilly  liable  for  an  act  of  negligence,  he  is  therefore  not  crimi- 
nally liable.  It  is  not  necessary  to  discuss  that  proposition  now ;  however, 
I  do  not  accede  to  it.'     Reg.  v.  Dant,  10  Cox,  C.  C.  102.     L.  &  C.  567. 

The  prisoner  was  indicted  for  manslaughter,  and  was  a  herb  doctor,  Page  698. 
and  hsd  found  the  deceased  ill  of  a  cold  from  standing  in  a  market,  and 
volunteered  to  prescribe  for  her,  and  put  into  a  small  bottle  of  pale 
brandy  about  an  ounce  of  meadow  saffron  seeds,  known  medically  as  col- 
chicum  seeds,  first  bruising  them,  and  directing  the  deceased's  daughter  to 
place  the  bottle  before  the  fire  for  two  hours,  and  then  shake  it  up  and 
give  her  mother  a  tablespoonful.  The  daughter  gave  her  mother  a  table- 
spoonful  on  Monday,  and  she  became  ill  and  sick  shortly  after,  and  con- 
tinued at  short  intervals  vomiting  and  retching  till  she  died  exhausted 
on  \Yednesday.  She  died  from  gastritis,  or  inflammation  of  the  stomach, 
which  the  medical  men  attributed  to  the  over-dose  of  colchicum  seeds. 
Two  grains  of  colchicum  seeds,  in  the  form  of  tincture,  was  a  dose  ;  a  tea- 
spoonful  of  the  mixture  would  contain  eighteen  grains,  and  a  tablespoonful 
contained  eighty  grains.  This  was  a  highly  poisonous  and  fatal  dose.  The 
heart  of  the  deceased  showed  slight  symptoms  of  fatty  degeneration, 
and  the  administering  colchicum  to  a  person  so  diseased  was  malpractice, 
as  it  tended  to  depress  and  weaken  the  heart's  action,  and  render  it  less 
able  to  keep  up  the  circulation.  Willes,  J.,  'Every  person  who- 
dealt  with  the  health  of  others  was  dealing  with  their  lives,  and  every 
person  who  so  dealt  was  bound  to  use  reasonable  care,  and  not  to  be 
grossly  ignorant.  Gross  negligence  might  be  of  two  kinds  :  in  one 
sense,  where  a  man,  for  instance,  went  hunting  and  neglected  his  pati- 
ent, who  died  in  consequence.  Another  sort  of  gross  negligence  con- 
sisted in  rashness,  where  a  person  was  not  sufficiently  skilled  in  dealing 
with  dangerous  medicines,  which  should  be  carefully  used,  of  the  proper- 
ties of  which  he  was  ignorant,  or  how  to  administer  a  proper  dose.  A 
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person  who  with  ignorant  rashness,  and  without  skill  in  his  profession, 
used  such  a  dangerous  medicine,  acted  with  gross  negligence.  It  was  not, 
however,  every  slip  that  a  man  might  make  that  rendered  him  liable  to 
a  criminal  investigation.  It  must  be  a  substantial  thing.  If  a  man  knew 
that  he  was  using  medicines  beyond  his  knowledge,  and  was  meddling 
with  things  above  his  reach,  that  was  culpable  rashness.  Negligence 
might  consist  in  using  medicines  in  the  use  of  which  care  was  required, 
and  of  the  properties  of  which  the  person  using  them  was  ignorant.  A 
person  who  so  took  a  leap  in  the  dark  in  the  administration  of  medicines 
was  guilty  of  gross  negligence.  If  a  man  was  wounded,  and  another  ap- 
plied to  his  wound  something  which  was  of  a  dangerous  nature  and 
ought  not  to  be  applied,  and  which  led  to  fatal  results,  then  the  person 
who!  applied  this  remedy  would  be  answerable,  and  not  the  person  who 
inflicted  the  wound,  because  a  new  cause  had  supervened.  But  if  the 
person  who  dressed  the  wound  applied  a  proper  remedy,  then,  if  a  fatal 
result  ensued,  he  who  inflicted  the  wound  remained  liable.  He  left  it  to 
the  jury  to  say  whether  the  deceased  had  died  from  natural  causes,  or 
from  the  supervening  cause  of  the  medicine  prescribed  for  her  by  the 
prisoner,  he  being  an  irregular  and  apparently  unskilled  practitioner. 
If  from  the  latter  cause,  had  the  prisoner  prescribed  this  medicine, 
which  was  the  cause  of  death,  rashly  in  the  sense  he  had  explained  ?' 
Reg.  v.  Markuss,  4  F.  &  F.  356. 

Page  742.  Lee  and  Costen  were  indicted  for  the  murder  of  S.  J.  Hill.  Hill  was  at 

a  public-house  where  the  prisoners  were,  and  showed  some  money,  and 
left  to  go  home  ;  the  prisoners  followed  him.  Lee  first  came  up  to  Hill 
and  pushed  him  through  a  hedge,  so  that  he  fell  down  a  bank  five  feet 
high.  Lee  jumped  down  after  him,  and  tried  to  rob  him,  but  he  re- 
sisted, and  Lee. called  out  to  Costen  to  come  and  help  him  ;  Costen  then 
went  and  helped  to  force  the  purse  out  of  Hill's  hand.  It  was  not 
clearly  proved  what  was  the  precise  degree  of  violence  used,  as  Hill  said 
that  he  was  so  shaken  with  his  fall  that  he  hardly  knew  ;  but  they  both 
used  some  violence  to  force  the  money  from  him.  Pollock,  C.  B.,  told 
the  jury  'that  if  two  or  more  persons  go  out  to  commit  a  felony,  with 
intent  that  personal  violence  shall  be  used  in  its  committal,  and  such 
violence  is  used  and  causes  death,  then  they  are  all  guilty  of  murder, 
even  although  death  was  not  intended.'  .  .  .  .  *  It  is  for  you  to  consider 
whether  there  was  any  such  joint  design  here,  or,  if  not,  whether  Costen 
was  party  to -such  violence  as  tended  in  this  case  to  cause  death.  If  not 
you  must  acquit  him,  and  I  think  there  is  no  such  evidence.'  Reg.  v. 
Lee,  4  F.  &  F.  63. 

Page  746.  On  a  trial  for  murder  it  appeared  that  a  dispute  had  arisen  between 

the  deceased  and  Turner,  who  called  the  deceased  a  liar.  The  deceased 
then  struck  Turner,  on  which  Staple  took  off  his  coat  to  fight,  but  the 
police  prevented  it,  and  the  deceased  left  to  go  home ;  after  a  few 
minutes  Turner  and  Staple  followed  him,  and  the  police  went  after 
them,  and  just  before  they  came  up  they  heard  a  cry  *  Get  up,'  and 
on  coming  up  found  the  deceased  lying  on  the  road,  one  of  the  prisoners 
having  hold  of  his  head,  the  other  of  his  feet.  The  deceased  died  the 
next  day.  The  death  was  caused  by  an  injury  in  the  orbit  of  the  eye, 
which  had  fractured  the  frontal  bone,  and  which  might  have  been  caused 
by  a  blow  from  a  blunt  instrument  or  a  kick  from  a  heavy  iron-shod 
boot,  such  as  the  prisoners  wore.  It  was  urged  that  as  it  was  not 
proved  which  prisoner  inflicted  the  blow,  and  there  was  no  evidence  of 
a  common  design  to  inflict  felonious  violence,  or  to  do  more  than  commit 
an  assault,  neither  prisoner  could  be  convicted  even  of  manslaughter. 
Reg.  v.  Luck,  3  F.  &  F.  483.  Channell,  B.,  agreed  with  the  law  laid 
down  in  that  case,  and  held  that  on  a  charge  of  murder  there  must  be 
evidence  of  a  common  design  to  kill  or  inflict  murderous  violence  ;  but 
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on  a  charge  of  manslaughter,  if  several  were  proved  to  have  been 
parties  to  an  unlawful  act  of  violence,  they  are  all  guilty.  Reg.  v. 
Turner,  4  F.  &  F.  339. 

The  word  *  indictment '  in  the  24  &  25  Viet.  c.  100,  s.  6,  has  been  since  Page  766. 
held  to  include  a  coroner's  inquisition.     Reg.  v.  Ingham,  10  Law  T. 
456,  B.  R.  9  Cox,  C.  C.  508. 

"Where  on  an  indictment  for  endeavouring  to  conceal  the  birth  of  a  Page  779. 
child  the  evidence  went  to  show  that  the  woman  had  been  delivered  in 
the  fourth  or  fifth  month  of  her  pregnancy,  and  that  the  foetus  was 
about  the  length  of  a  man's  finger,  but  had  the  shape  of  a  child,  and  it 
was  objected,  on  the  authority  of  Reg.  v.  Berriman,  6  Cox,  C.  C.  388, 
that  this  foetus  was  not  within  the  statute ;  Martin,  B,,  overruled  the 
objection,  stating  that  he  saw  nothing  in  the  statute  to  limit  the  word 
'  child '  to  a  child  likely  to  live,  but  that  as  soon  as  the  foetus  had  the 
outward  appearance  of  a  child  it  was  sufficient.  Reg.  v.  Calmer,  9  Cox, 
C.  C.  506. 

Where  on  an  indictment  for  endeavouring  to  conceal  the  birth  of  her 
child  it  was  proved  that,  the  prisoner  appearing  ill,  her  mistress  sent  for 
a  doctor,  who  asked  the  prisoner  if  she  had  been  confined,  and  she  said  she 
had  been  ;  and  the  doctor  asked  her  what  she  had  done  with  the  child,  and 
she  said  it  was  in  a  box  in  her  bedroom,  and  he  went  to  the  room  and 
found  the  child  in  an  open  box,  having  the  cover  lifted  ;  Byles,  J.,  told 
the  jury  that  '  there  must  be  a  secret  disposition  for  the  purpose  of  con- 
cealing the  birth.  The  concealment  must  be  by  a  secret  disposition  of 
the  body,  and  a  disposition  could  only  be  secret  by  placing  it  where  it 
was  not  likely  to  be  found.  Secrecy  was  the  essence  of  the  offence. 
Could  they  say  that  an  open  box  in  the  prisoner's  bedroom  was  a  secret 
disposition  ?  It  was  for  them  to  say,  but  in  his  opinion  it  was  not.' 
Reg.  v.  Sleep,  9  Cox,  C.  C.  559. 

Major-General  Hutchinson  was  commandant  of  the  forces  at  the  Page  864. 
garrison  of  Plymouth.  A  target  was  placed  in  the  Sound,  under  the 
general  directions  of  the  Horse  Guards,  and  the  artillerymen  were  accus- 
tomed to  practise  by  firing  at  it  with  ball.  One  day  while  such  practice 
was  proceeding  a  ball  missed  the  target,  and,  striking  the  waves,  rico- 
chetted  and  hit  a  boatman,  who  was  taking  a  boat  across  the  Sound  in 
the  lawful  and  proper  exercise  of  his  vocation,  and  in  a  place  where  he 
might  lawfully  be.  Byles,  J.}  after  stating  that  the  depositions  were 
extremely  long  and  vague,  so  that  he  hardly  knew  in  what  shape  the 
charge  would  be  presented,  is  said  to  have  told  the  grand  jury  that 
*  manslaughter  was  when  one  man  was  killed  by  the  culpable  negligence 
of  another.  A  slight  act  of  negligence  was  not  sufficient — all  men  and 
women  were  negligent  at  some  time ;  it  would  depend  on  the  degree 
of  negligence.  A  slight  deviation  from  proper  care  and  skill  was  not 
sufficient.  By  way  of  illustration  :  suppose  a  man  were  to  fire  a  gun  in 
a  field  where  he  saw  no  one,  and  as  he  fired  another  man  suddenly 
raised  his  head  from  a  ditch;  he  could  not  say  that  that  man  would  be 
guilty  of  manslaughter  ;  it  would  be  held  not  to  be  culpable  negligence. 
[It  is  clear  this  would  be  no  negligence  at  all.  The  case  as  put  is  of  a  man 
lawfully  shooting  in  a  lawful  place,  where  he  had  no  reason  to  suppose 
any  other  person  was.]  But  supposing  a  man  were  to  fire  down  the 
High  Street  of  Exeter  because  he  saw  no  one,  and  some  one  was  sud- 
denly to  appear,  and  he  was  killed,  that  would  be  culpable  negligence  in 
the  man  who  fired  the  gun.  It  would  seem,  and  the  results  showed  it, 
that  the  boat  was  within  the  range  of  fire ;  but  that  was  no  defence. 
If  the  man  had  not  been  killed,  and  had  brought  an  action  for  damages, 
or  if  his  wife  and  family  had  brought  an  action,  if  he  had  in  any  degree 
contributed  to  the  result  an  action  could  not  be  maintained.  But 
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in  a  criminal  case  it  was  different.     The   Queen  was  the  prosecutor, 
and  could  be  guilty  of  no  negligence ;  and  if  both  the  parties  were 
negligent,  the  survivor  was  guilty  ;  and  therefore  it  was   no  defence 
that  the  boat  was  within  danger.     He  could  only  speculate  upon  the 
negligence  imputed  in  this  case.     First,  he  did  not  know  that  it  would 
be  said  that  it  was  an  improper  place  whether  to  fire  from  or  to  fire 
over.     The  gun  was  fired  from  one  of  the  batteries  kept  on  purpose  for 
practice.     It  was  said  that  this  battery  was  too  low  ;  but  that  was  not 
the   point  of  defence.     Therefore,  subject    to  their   better  judgment, 
nothing  could  be  imputed  to  the  defendant  as  to  the  place  whence  the 
gun  was  fired.     Then  as  to  the  place  over  which  it  was  fired.     Had 
the  defendant  the  selection  of  it?     Then  in  using  the  place,  although 
an  improper  one,  was  he  obeying  military  orders  ?     If  so,  he  would 
not  be  guilty.     [With  all  deference,  this  seems  to  be  an  error.     The 
commission  of  a  felony  can  never   be   excused   by  the    order  of  any 
superior,  except  in  cases  where  the  circumstances  are  such  as  to  warrant 
the  act  that  is  done,  as  in  case  of  rebellion,  &c.     In  other  cases  the 
law  acknowledges  no  distinction  between  the  soldier  and  the  private 
individual.     See  the  charge  of  Tindal,  C.  J.,  p.  402  of  Vol.  I.  note  (<?). 
And  the  command  of  the  master  is  no  defence   to  the  servant.     See 
Keg.  v.  James,  8  C.  &  P.  131,  Vol.  II.  p.  1020.     If  the  Horse  Guards 
gave  an  order  to  practise  at  a  particular  place,  that  order  would  only 
justify  practising  in  a  careful  and  proper  manner.]     Common  danger  did 
not  make  the  place  improper.     He  was  a  man  performing  a  most  im- 
portant duty.     Supposing,  therefore,  that  the  defendant  had  been  per- 
sonally engaged  in  the  firing :  if  he  thought  that  the  place  from  which 
the  gun  was  fired  was  not  improper,  and  that  the  place  to  which  the 
firing  was  directed  was  not  improper,  assisted  by  additional  precautions, 
which  might  be  used,  he  would  not  be  responsible,  because  acting  under 
the    direction   of  superior  authority.     It  seemed  that  complaints  had 
been  made  by  a  great  many  persons  residing  in  Plyn:outh  and  Devon- 
port,  and  he  must  beg  the'r  attention  to  the  orders  the  defendant  had 
given.     The  major-ge:  eral  would  impress  up  n  the  officers  in  com- 
mand to  ^ee  with  the  utmost  diligence  that  the  ra;  ge  was  free  before 
the  firing.     Then  there  was  a  second  order.     The  major-general  im- 
presses upon  the  officers  the  necessity  of  seeing  that  all  was  free,  as  he 
should  hold  them  personally  responsible.     He  had  hitherto  presumed 
that  the  defendant  had  personally  to  do  with  the  firing  ;  and,  if  he  had, 
he  would  not  be  guilty  of  manslaughter.     But  the  next  question  was, 
did  he  personally  superintend  thy  firing  or  did  he  not?     They  would 
see  whether  he  did  or  not.     Was  he  guilty  of  a  breach  of  duty  in  not 
personally  superintending  the  firing  ?     He  could  not  see  that  he  was. 
Again,  it  might  be  said,  that  if  he  issued  orders  it  was  his  duty  to  see 
that  proper  persons  were  appointed  to  keep  a  proper  lookout ;  and  if 
proper  persons  were  nominated  by  him,  it  did  not  appear  whether  they 
were  properly  di  ciplined,  and  it  might  be  a  question  whether  there  was 
any  negligence  in  them.     There  were  persons  with  flags,  but  whether  a 
}  roper  look-out  was  kept  might  possibly  be  doubtful;  whether  means 
were  taken  for  keeping  a  proper  look-out  they  would  have  to  deter- 
mine.    Under  these  circumstances  it  would  be  for  them  to  say  whether 
negligence  was  brought  home  to  the  defendant.'     Reg.  v.  Hutchinson, 
9  Cox,  C.  C.  555.     This  report  is  manifestly  imperfect,  and,  as  counsel 
are  never  present  when  the  grand  jury  are  charged,  cannot  be  the  report 
of  any  barrister.     The  editor  has  inserted  the  parts  between  brackets. 

Page  878.  On    an  indictment  for  manslaughter  against   an   engine-driver  and 

fireman  of  a  railway,  it  appeared  that  by  the  general  rules  of  the 
company  the  fireman  was  always  to  follow  the  directions  of  the  engine- 
driver,  but  both  of  them  had  the  duty  of  looking  out,  the  engineman 
being  directed  to  attend  to  and  act  upon  signals,  the  fireman  obeying 
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his  directions.  There  was  a  regular  system  of  signals,  in  which  a  red 
flag  by  day  showed  that  the  train  must  stop  instantly.  On  Ascot  race 
day  special  instructions  were  issued,  which  materially  differed  from  the 
regular  rules,  and  by  them  the  red  signal  did  not  mean,  as  it  usually  did, 
'  Stop,'  but  only  *  Danger,'  and  that  meant  that  the  engine  should  proceed 
uith  caution.  The  rules  prohibited  engines  from  running  tender  fore- 
most ;  but  there  was  no  turn-table  at  Ascot,  and  the  engines  consequently 
returned  with  their  tenders  foremost.  The  return  trains  were  started 
at  irregular  intervals  of  about  five  minutes  by  the  station-master  and 
traffic  manager  at  Ascot.  One  of  them  stopped  at  Egham,  and  about 
five  minutes  afterwards  another  was  started  from  Ascot.  The  prisoners, 
who  had  charge  of  it,  did  not  know  that  the  preceding  train  would  stop 
at  Egham;  the  stoppage  delayed  it  two  or  three  minutes;  when  the 
prisoners'  train  passed  the  two  stations  before  Egham  the  signal  was 
red.  There  was  contradictory  evidence  as  to  the  pace  their  train  went ; 
but,  after  passing  the  auxiliary  signal  before  reaching  Egham,  the  speed 
was  slackened.  The  prisoners'  train,  not  having  to  stop  at  Egham,  went 
right  through  the  station  ;  a  minute  or  two  afterwards  the  engineer  saw 
the  preceding  train,  and  tried  to  stop  his  train,  but  they  did  not  succeed 
in  stopping  the  train  before  it  ran  into  the  other  train,  and  caused  the 
death  of  several  persons.  Willes,  J.,  held  that  in  a  criminal  prosecution 
an  inferior  officer  must  be  held  justified  in  obeying  the  directions  of  a 
superior  not  obviously  improper  or  contrary  to  law  ;  that  is,  if  an  in- 
ferior officer  acted  honestly  upon  what  he  might  not  unreasonably  deem 
to  be  the  effect  of  the  orders  of  his  superior,  he  would  not  be  guilty  of 
culpable  negligence,  these  orders  not  appearing  to  him,  at  the  time,  to 
be  improper  or  contrary  to  law.  It  appeared  that  the  prisoners  had 
nothing  to  do  with  the  general  management  or  regulation  of  the  traffic, 
and  their  duty  was  to  obey  the  special  instructions  issued  to  them  as 
well  as  they  could,  presuming  there  was  no  apparent  illegality  in  them  ; 
and  in  that  case,  provided  they  put  the  best  construction  they  could 
upon  them,  and  acted  honestly  in  the  belief  that  they  were  carrying 
them  out,  they  were  not  criminally  responsible  for  the  result.  In  a  civil 
case  they  might  be  responsible,  but  not  criminally.  As  to  the  fireman, 
as  he  was  bound  to  follow  the  direction  of  the  engineman,  there  was  no 
case.  The  jury  then  interposed,  and  said  that  they  were  all  of  opinion 
that  there  was  no  case  of  culpable  negligence  against  either  of  the 
prisoners.  Willes,  J.,  said  he  was  quite  of  the  same  opinion,  and  thought 
that  the  prisoners  ought  not  to  be  convicted  on  a  criminal  charge.  They 
had  instructions  of  an  unusual  kind,  and  were  doing  their  best  at  the 
time  to  prevent  an  accident ;  that  is,  they  were  trying  to  put  on  the 
break  so  near  to  the  time  when,  according  to  any  view,  they  could  be 
expected  to  have  done  so,  that  they  can  hardly  be  deemed  guilty  of 
culpable  negligence.  They  only  saw  a  red  signal,  and  that,  according 
to  their  special  instructions,  did  not  mean  *  Stop.'  There  was  no  symptom 
of  danger ;  they  did  not  know  that  the  other  train  had  stopped  at 
Egham,  and  they  had  no  instructions  to  do  so ;  and  so  they  went  right 
on,  although  a  minute  afterwards  they  did  their  best  to  stop  the  train. 
The  arrangement  was  such  as  could  not  but  cause  imminent  danger  of 
the  second  train  running  into  the  first,  which  had  passed  only  five  or 
six  minutes  before,  and  had  stopped  three  minutes  at  Egham.  He 
therefore  concurred  in  the  verdict.  In  the  course  of  the  case,  Willes,  J., 
also  held  that  a  witness  could  not  be  asked  to  give  an  explanation  as  to 
his  construction  of  the  effect  of  the  rules.  The  rules  were  in  writing, 
and  must  speak  for  themselves,  and  the  judge  must  declare  their  mean- 
ing. The  special  rules,  if  not  consistent  with  the  general  rules,  must 
override  them,  but  their  construction  was  for  the  judge.  And  that  an 
officer  of  the  Board  of  Trade  could  not  be  asked  his  opinion  on  the 
mode  of  conducting  the  traffic  (which  rather  affected  the  company  than 
the  prisoners),  nor  whether  in  his  judgment,  as  a  man  of  experience,  the 
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driver  of  the  engine  ought  to  be  convicted  of  negligence,  nor  (it  seems) 
whether,  in  his  opinion,  the  driver  had  kept  a  sufficient  look-out  ahead  ; 
but  that  he  might  be  asked  whether,  supposing  the  train  was  going 
about  forty  miles  an  hour,  it  could  have  been  stopped.  Reg.  v.  Trainer, 
4  F.  &  F.  105. 

Page  899.  In  order  to  bring  a  case  within  the  24  &  25  Viet.  c.  100,  s.  59,  it  is 

not  necessary  that  the  intention  of  using  the  noxious  substance  should 
exist  in  the  mind  of  any  other  person  than  the  person  supplying  it.  The 
prisoner  was  indicted  for  supplying  savin,  knowing  that  it  was  intended 
to  be  unlawfully  used  to  procure  a  miscarriage,  and  it  was  contended 
that  there  was  no  case  against  him,  because  it  was  necessary  that  he 
should  know  that  the  savin  was  intended  to  be  used  with  intent  to 
procure  the  miscarriage,  whereas  it  was  not  intended,  except  by  the 
prisoner  himself,  to  be  so  used  ;  the  jury  found  that  the  case  was  in 
other  respects  proved,  but  that  the  prosecutrix  did  not  intend  to  take 
the  savin,  nor  did  any  other  person,  except  the  prisoner,  intend  that  she 
should  take  it  ;  but,  upon  a  case  reserved,  it  was  held  that  the  intention 
of  any  other  person  than  the  prisoner  was  not  necessary  to  the  com- 
mission of  the  offence.  The  statute  is  directed  against  the  supplying  of 
any  substance  with  the  intention  that  it  shall  be  employed  in  procuring 
abortion.  The  prisoner,  in  this  case,  supplied  the  substance,  and  in- 
tended that  it  should  be  employed  to  procure  abortion.  He  knew  of  his 
own  intention  that  it  should  be  so  employed,  and  is  therefore  within  the 
words  of  the  statute.  He  is  also  within  the  mischief  of  the  statute,  and 
was  rightly  convicted.  Reg.  v.  Hillman,  L.  &  C.  343. 

Page  901.  The  thing  supplied  with  intent  to  procure  abortion  must  be  noxious 

in  its  nature.  Where,  therefore,  an  indictment  charged  the  prisoner 
with  supplying  a  certain  noxious  thing  with  intent  to  procure  abortion, 
and  a  surgeon  proved  that  the  liquid  was  some  vegetable  decoction  of  a 
harmless  character,  and  such  as  would  not  procure  a  miscarriage  ;  but 
if  taken  with  the  belief  that  it  would  produce  it,  it  might,  by  acting  on 
the  imagination,  produce  that  effect  ;  it  was  held  that  this  liquid  was  not 
within  the  clause,  although  the  woman  proved  that,  after  taking  a  wine- 
glassful,  she  felt  dizzy  in  the  head  when  she  went  to  bed,  and  felt 
stupid  in  the  head  the  next  morning.  Reg.  v.  Isaacs,  L.  &  C.  220. 

Page  934.  Where  the  jury  convicted  the  defendant  on  a  count,  which  alleged 

that  he  unlawfully  and  indecently  did  make  an  assault  upon  a  girl,  who 
appeared  to  be  between  ten  and  twelve  years  of  age  at  the  time,  and  the 
jury  found  that  the  girl  consented  to  the  acts  with  which  the  defendant 
was  charged  ;  it  was  held,  on  a  case  reserved,  that  the  conviction  could 
not  be  supported,  as  the  having  connection  with  a  girl  of  that  age  was 
not  an  offence  at  common  law  ;  and  Reg.  v.  Martin,  &c.,  were  considered 
as  binding  authorities.  Reg.  v.  Johnson,  10  Cox,  C.  C.  114.  L.  &  C.  632. 


Page  955.  An  indictment   charged  that   F.  Burrell  fraudulently  allured,  took 

away,  and  detained  Jane  Burrell  out  of  the  possession  of  her  mother  and 
W.  S.  Hyder,  he  then  having  the  lawful  care  and  charge  of  her,  she 
being  under  the  age  of  twenty-one  years,  and  having  a  present  legal 
interest  in  real  estates,  with  intent  to  marry,  &c.,  and  H.  R.  Burrell  was 
charged  with  feloniously  aiding,  &c.,  to  commit  the  felony.  The  pri- 
soners were  paternal  uncles  of  Jane  Burrell,  who  was  sixteen  years  old, 
and  entitled  to  real  estates  of  the  value  of  50/.  a  year.  Her  mother  had 
first  married  the  brother  of  the  prisoners,  and  after  his  death  she  had 
married  W.  S.  Hyder.  Jane  lived  with  her  mother  and  stepfather  till 
she  went  to  school  in  January,  1862,  where  she  remained  till  August, 
1862,  when  she  returned  to  her  mother's,  and  in  October  she  went  to 
another  school,  whence  she  returned  to  her  mother's  on  December  20,  in 
the  afternoon  ;  she  stayed  half  an  hour,  and  then  left  the  house  alone. 
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About  nine  o'clock  that  evening  she  returned,  and  stayed  till  ten,  when 
she  again  left  without  her  mother's  knowledge  or  consent.      She   re- 
turned the  next  morning,  and  stayed  with  her  mother  about  two  hours, 
and  then  went  away  without  her  mother  knowing  whither.     In  fact,  she 
went  to  the  house  of  her  uncle,  H.  R.  Burrell,  and  she  continued  there 
till  January  19,  1863.     She  continued  to  pay  visits  to  her  mother  for 
an  hour  or  two  nearly  every  day  till  the   19th  of  January.      In  the 
interval  between  her  coming  home  from  the  first  and  her  going  to  the 
second  school,  it  had  been  arranged,  at  her  own  desire,  in  consequence 
of  her  not  living  happily  with  her  stepfather  and  mother,  that  she 
should  live  with  her  mother's  mother  and  brother.     When  she  came 
back  for  the  Christinas  holidays,  she  wished  to  remain  with  her  mother, 
but  the  latter  insisted  on  her  abiding  by  her  own  choice  to  go  to  her 
grandmother's  for  the  holidays,  and  would  not  consent  to  her  staying 
with  her  at  her  stepfather's  house.     On  this  she  went  to  the  house  of 
H.  R.  Burrell.    Her  mother,  as  soon  as  she  discovered  that  her  daughter 
was  there,  desired  her  to  come  to  her  house,  and  refused  to  let  her  have 
her  clothes  unless  she  did  so.     On  the  19th  of  January  F.  Burrell  and 
Jane  Burrell  left  together  by  railway,  and  were  married  the  next  day  at 
Plumstead.     These  occurrences  took  place  under  such  circumstances  as 
fully  warranted  the  jury  in  finding  that  Jane  Burrell  was  allured  and 
taken  away  by  F.  Burrell,  with  intent  to  marry  her,  and  that   H.  R. 
Burrell  aided  in  the  committing  of  this  act.     It  was  objected — 1,  that 
there  was  no  evidence  that  F.  Burrell  had  fraudulently  allured  away 
Jane  Burrell ;   2,  that  there  was  no  evidence  that  she  was  taken  out 
of  the  possession  of  her  mother ;   3,  that  the  indictment  charged  that 
she  was  taken  out  of  the  possession  of  her  mother  and  W.  S.  Hyder,  he 
having  then  the  lawful  charge  of  her,  and  that  it  was  necessary  to  prove 
that  she  was  in  his  possession  as  thus  alleged,  as  well  as  of  her  mother ; 
but  the  only  proof  was  that  the  guardianship  of  her  person  and  copyhold 
estate  had  been  granted  to  him  when  she  was  admitted  as  tenant  of  her 
copyhold  estate.     Upon  a  case  reserved  it  was  urged — 1,  that  there  was 
no  fraudulent  alluring  away,  and  that  the  mere  alluring  away  was  not 
sufficient ;   2,  there  was  no  evidence  that  she  was  taken   out  of  the 
possession  of  her  mother;    3,  that  the  stepfather  had  not  the  lawful 
care  of  the  girl ;  he  had  no  general  guardianship  of  her  person.     In 
Ratcliff's  case,  3  Rep.  396,  it  was  held  that  the  consent  of  the  stepfather 
was  wholly  immaterial ;  but  here  the  indictment  alleged  the  stepfather 
to  have  the  lawful  custody.     [Pollock,  C.  B.,  *  We  are  all  of  opinion 
that  the  indictment  would  be  supported  by  showing  that  the  girl  was 
taken  out  of  the  possession  and  against  the  will  of  the  mother.     The 
rest  might  be  struck  out  as  surplusage.']     For  the  Crown  it  was  urged, 
1,  that  in  this  case  the  statute  did  not  require  any  evidence  of  fraud, 
but,  if  it  did,  there  was  sufficient  evidence  of  fraud ;  2,  the  girl  was  in 
the  possession  of  the  mother ;  she  had  never  abandoned  the  possession, 
and  the  mere  right  of  possession  was  sufficient.     Pollock,  C.  B.,  *  The 
court  is  divided  in  opinion  on  the  facts  of  the  case.     The  opinion  of  the 
majority  is  that  the  facts  do  not  bear  out  the  prosecution,  or,  in  other 
words,  that  the  crime  has  not  been  established  against  the  prisoners. 
There  is  no  difference  of  opinion  as  to  the  law  of  the  case.'     Reg.  v. 
Burrell,  L.  &  C.  354. 

On  an  indictment  for  taking  A.  Pollard,  a  girl  under  sixteen,  out  of  page  955. 
the  possession  of  her  father,  it  appeared  that  the  prisoner  lived  near 
them,  and  had  known  her  a  considerable  time.  Six  months  previously 
the  father,  hearing  that  the  girl  went  to  the  prisoner's  house,  remon- 
strated with  him  for  encouraging  her  to  go  there  ;  the  prisoner  replied 
that  he  did  not  want  girls  for  the  purpose  of  intercourse,  as  he  was  old 
and  under  medical  treatment.  One  Sunday  she  left  her  father's  house 
to  go,  as  she  said,  to  the  Sunday  school,  but  did  not  return.  In  fact,  she 
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went  to  the  prisoner's  house,  and  was  found  there  a  month  afterwards. 
A  youth  proved  that  the  prisoner  had  told  him  to  bring  that  young  girl 
if  he  could.  He  had  told  a  policeman  that  he  had  the  girl  to  do  his 
work,  as  he  had  no  servant.  The  girl  stated  that  she  had  for  two  years 
been  in  the  habit  of  going  to  his  house  occasionally,  and  that  he  had 
tried  to  persuade  her  to  come  and  live  with  him,  and  had  promised  her 
a  new  dress  if  she  came,  and  that  when  she  came  he  promised  to 
provide  for  her  in  his  will,  and  persuaded  her  to  sleep  with  him. 
Pollock,  C.  B.,  directed  the  jury  that  if  they  believed  that  the  prisoner 
by  promises  or  persuasion  enticed  the  girl  away  from  her  father,  and  so 
got  her  out  of  his  possession,  and  into  his  own,  they  should  find  him 
guilty,  otherwise  if  she  came  without  any  such  previous  inducement 
or  enticement.  Reg.  v.  Robb,  4  F.  &  F.  59. 

Page  969.  The  32  Hen.  8,  c.  16,  s.  9,  is  repealed  by  the  26  &  27  Viet.  c.  125. 

This  repeal  is  extremely  to  be  regretted,  as  no  one  can  foresee  how 
many  points  may  be  raised  in  consequence  of  it.  There  is  no  doubt 
that  the  clause  was  introduced  to  do  away  with  questions  which  had 
previously  arisen.  See  the  Year  Book,  13  Edw.  4,  p.  9,  pi.  5,  as  to 
some  of  such  questions. 


Page  973.  J^Ln  attempt  to  commit  suicide  is  not  an  attempt  to  commit  murder 

within  the  24  &  25  Viet.  c.  100,  s.  15,  and  remains  a  common  law  mis- 
demeanor triable  at  sessions.  Reg.  v.  Burgess,  L.  &  C.  258. 

Page  1003.  The  prisoner  was  indicted  for  shooting  at  H.  Lawton  with  intent  to 

do  him  grievous  bodily  h?irm.  The  prisoner  had  been  assaulted  and 
annoyed  by  several  persons,  among  whom  was  Lawton.  These  persons 
were  standing  together  in  a  group  of  about  fifteen,  and  the  prisoner  fired 
a  pistol  into  the  group,  and  Lawton  received  some  severe  shot  wounds  in 
the  neck.  The  jury  found  that  the  prisoner  did  not  aim  at  Lawton, 
or  at  anyone  in  particular,  but  that  he  fired  into  the  group,  intending 
generally  to  do  grievous  bodily  harm,  and  so  unlawfully  wounded. 
Upon  a  case  reserved  it  was  held  that  he  was  rightly  convicted  of  the 
felony.  Reg.  v.  Fretwell,  L.  &  C.  443. 

Page  1035.  Note  (*),  after  Dutton  add  3  B.  &  S.  821. 

Page  1044.  A  constable  has  no  authority  to  arrest,aunless  he  reason  ably  believes  that 

a  breach  of  the  peace  will  immediately  take  place  ;  and  if  he  endeavour 
to  arrest  and  handcuff  a  person  who  is  not  about  to  commit  a  breach  of 
the  peace,  such  person  and  his  companions  may  lawfully  use  so  much 
violence  as  may  be  necessary  to  prevent  such  an  illegal  arrest  ;  but  if 
they  used  more  violence  than  is  necessary  for  that  purpose,  and  thereby 
cause  death,  they  are  guilty  of  manslaughter.  Reg.  v.  Lockley,  4 
F.  &  F.  155. 

Page  1057.  See  the  26  &  27  Viet.  c.  112,  <  An  Act  to  regulate  the  Exercise  of 

Powers  under  Special  Acts  for  the  Construction  and  Maintenance  of 
Telegraphs,'  for  the  general  provisions  as  to  such  telegraphs. 
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Where  a  prisoner  has  been  acquitted  on  a  trial  for  rape,  he  may  Page  53. 
nevertheless  be  convicted  of  an  assault ;  for  on  the  former  trial  he  could 
only  have  been  convicted  of  rape  or  of  an  attempt  to  commit  it.  Reg.  v. 
Dungey,  4  F.  &  F.  99. 

The  prisoner  was  indicted  for  stealing  twenty-five  pounds  weight  of 
copper  from  his  masters,  and  acquitted  ;  he  was  afterwards  indicted  for 
stealing  a  riddle  and  five  shovels  from  his  masters ;  there  was  no 
evidence  in  either  case  to  show  on  what  particular  day  or  month  either 
the  copper,  riddle,  or  shovels  were  stolen  ;  and,  on  a  case  reserved,  it  was 
held  that  the  acquittal  on  the  first  indictment  was  no  bar  to  the  second 
indictment.  Reg.  v.  Knight,  L.  &  C.  378. 

Where  an  indictment  has  been  removed  by  certiorari,  and  comes  on  Page  61. 
for  trial  at  Nisi  Prius,  a  plea  of  autrefois  convict  cannot  be  pleaded  at 
Nisi  Prius.     Reg.  v.  Maybury,  4  F.  &  F.  90.     Martin,  B. 

An  indictment  for  attempting  to  steal  goods  in  a  dwelling-house  de-  Page  81. 
scribed  them  simply  as  *  the  goods  and  chattels  of  T.  Roe : '  and  on  a 
case  reserved  it  was  held  good.  Where  an  indictment  charges  an  actual 
stealing,  the  goods  must  be  specified  ;  but  where  an  attempt  to  steal  only 
is  charged,  it  is  not  necessary  to  specify  the  goods,  for  it  cannot  be  said 
beforehand  what  the  prisoner  intended  to  steal.  Reg.  v.  Johnson,  10 
Cox,  C.  C.  13.  L.  &  C.  489. 

Where  on  an  indictment  for  robbery  it  appeared  that  the  prosecutor  Page  105. 
owed  the  prisoner  money,  and  had  promised  to  pay  him  51.,  and,  being 
drinking  at  the  prisoner's  inn,  the  prisoner  pressed  him  for  payment, 
and,  on  refusal,  induced  him  to  go  into  a  private  room,  and  there,  after 
repeating  his  demand  for  money,  declared  that  he  would  have  it,  knocked 
him  down,  and  tried  to  take  it  from  him,  and  the  prosecutor  said  if  he 
would  let  him  get  up  he  would  give  him  a  cheque  for  4/.,  and  did  so.  The 
prisoner,  however,  repeated  his  demand  for  money,  declared  he  would  have 
it,  and  knocked  him  down  again,  and  his  money  dropped  out  of  his  pockets, 
but  it  was  not  known  what  became  of  it ;  Erie,  C.  J.,  said  he  thought  the 
jury  could  hardly  convict  of  a  felonious  robbery.  The  essence  of  the 
offence  charged  was  the  felonious  intent,  and  that  it  was  impossible  to 
find  on  these  facts.  Reg.  v.  Hemmings,  4  F.  &  F.  50. 

Note  (,/),  after  Leach  insert  287.  Page  109. 

At  the  end  of  note  («)  read  p.  206.  page  24 1. 

On  an  indictment  for  larceny  as  a  bailee  it  appeared  that  the  prisoner  Page  247. 
borrowed  a  coat  from  the  prosecutor,  with  whom  he  lodged,  for  a  day, 
and  returned  it.  Three  days  afterwards  he  took  it  without  the  pro- 
secutor's permission,  and  was  seen  wearing  it  by  him,  and  he  again  gave 
him  permission  to  wear  it  for  the  day.  Some  few  days  afterwards  he 
left  the  town,  and  was  found  wearing  the  coat  on  board  a  ship  bound  for 
Australia.  Martin,  B.,  stopped  the  case,  stating  that  in  his  opinion 
there  was  no  evidence  of  a  conversion.  There  are  many  instances  of 
conversion  sufficient  to  maintain  an  action  of  trover,  which  would  not  be 
sufficient  to  support  a  conviction  under  this  statute ;  the  determination 
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of  the  bailment  must  be  something  analogous  to  larceny,  and  some 
act  must  be  done  inconsistent  with  the  purposes  of  the  bailment.  As, 
for  instance,  in  the  case  of  a  bailment  of  an  article  of  silver  for  use, 
melting  it  would  be  evidence  of  conversion.  So  when  money  or  a 
negotiable  security  is  bailed  to  a  person  for  safe  keeping,  if  he  spend  the 
money  or  convert  the  security  he  is  guilty  of  a  conversion  within  this 
statute.  The  prosecution  ought  to  find  some  definite  time  at  which  the 
offence  was  committed  ;  the  taking  the  coat  on  board  ship  was  sub- 
sequent to  the  prisoner's  going  on  board  himself.  Reg.  v.  Jackson,  9 
Cox,  C.  C.  505.  If  this  case  is  correctly  reported,  it  deserves  recon- 
sideration. The  words  are  '  take  OR  convert  the  same  to  his  own  use,  &c.' 
The  clause  therefore  does  not  require  a  conversion,  but  was  studiously 
framed  to  avoid  the  necessity  of  proving  one.  The  evidence  was  suffi- 
cient to  go  to  the  jury  that  the  prisoner  took  the  coat  on  board  for  his  own 
use  with  intent  permanently  to  deprive  the  owner  of  it  ;  and  such  a  case 
seems  clearly  within  the  statute.  Besides,  the  case  ought  to  have  been 
left  to  the  jury  to  say  whether  he  did  not  return  the  coat  to  the  pro- 
secutor's house  after  the  end  of  the  last  bailment  for  a  day.  If  so  the 
case  was  simply  one  of  larceny. 

Page  247.  Where  the  prisoner  was  indicted  for  stealing  sheep,  and  the  prosecutor 

had  delivered  the  sheep  to  the  prisoner  to  keep,  and  he  had  afterwards 
sold  them,  and  for  some  time  concealed  the  sale  ;  and  the  defence  was 
that  the  prisoner  had,  or  supposed  he  had,  authority  from  the  prosecutor 
to  sell  the  sheep  ;  Erie,  C.  J.,  told  the  jury  that,  *  if  the  prisoner  sold  the 
sheep  without  any  authority  and  without  any  reason  to  suppose  that  he 
had  authority  to  sell  fhem,  then  he  was  guilty  ;  otherwise,  not  so  ;  '  and 
left  it  to  them  to  say  whether  he  had  any  reason  to  suppose  he  had  such 
authority.  Reg.  v.  Leppard,  4  F.  &  F.  51. 

Page  249.  Read  Buck  well  alias  Bucknell,  L.  &  C.  371. 

p  O-P  9«n  Note,  after   Head  insert  Reg.  v.   Cory,   10  Cox,  C.  C.  23,   S.  P. 

Channell,  B. 

Page  2  8  1."1  Where  an  indictment  charged  the  stealing  of  'ten  fowls,'  Pollock, 

C.B.,  doubted  whether  it  was  not  bad  for  not  stating  them  to  be  tame, 
and  would  have  reserved  the  point  if  the  prisoner  had  been  convicted. 
Reg.  v.  Lonsdale,  4  F.  &  F.  56. 

Page  332.  On  the  trial  of  an  indictment  for  robbery  at  the  Kent  assizes,  the 

offence  appeared  to  have  been  committed  in  Surrey,  at  a  distance  of  about 
320  yards  from  the  boundary  of  Kent  and  Surrey,  as  measured  by  a 
direct  line,  but  at  considerably  more  than  500  yards  by  the  nearest  road  ; 
and  Parke,  B.,  held  that  the  distance  must  be  measured  in  the  direct 
line,  and  therefore  the  prisoner  was  triable  in  Kent.  Reg.  v.  Wood, 
5  Jurist,  225. 


Page  338.  The  prisoner  was  charged  in  one  count  with  stealing  a  riddle  on  the 

20th  September,  1862,  and  in  another  with  stealing  five  shovels  on  the 
16th  of  January,  1863,  the  property  of  his  masters.  He  had  been  in 
their  employ  some  years  ;  the  riddle  and  shovels  were  found  in  his  pos- 
session ;  the  riddle  in  his  back  yard,  one  shovel  in  his  coal-house,  another 
in  his  garden  covered  with  ashes,  and  three  others  in  a  distant  pigsty  of 
the  prisoner's  ;  and  a  witness  proved  that  in  the  beginning  of  January 
the  prisoner  brought  some  tools  to  his  yard  where  the  pigsty  was,  and 
stated  he  had  brought  them  to  put  at  the  top  of  the  pigsty  to  be  out  of 
the  way.  The  brand  mark  had  been  erased  from  some  of  the  shovels, 
and  the  prisoner's  initials  substituted.  The  prosecutor's  foreman  stated 
that  it  was  impossible  to  say  when  the  articles  were  taken  ;  but  a  wit- 
ness had  seen  a  riddle  similar  to  the  one  in  question  on  the  prosecutor's 
premises  in  the  summer  of  1862.  It  was  on  the  21st  January,  1863, 
that  the  riddle  and  shovels  were  found.  It  was  objected  that  the  riddle 
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not  being  proved  to  have  been  in  the  possession  of  the  prosecutors  for 
upwards  of  eighteen  months,  and  the  shovels  for  not  less  than  eight 
months,  there  was  no  sufficiently  recent  possession  by  the  prisoner 
proved  ;  the  objection  was  overruled,  and,  on  a  case  reserved,  it  was 
held  that  it  was  rightly  overruled.  Reg.  v.  Knight,  L.  &  C.  378.  It  is 
impossible  to  ascertain  the  correct  dates  in  this  report. 

Recent  possession  of  stolen  property  is  evidence  either  that  the  person 
in  possession  stole  the  property,  or  that  he  received  it  knowing  it  to  have 
been  stolen.  The  prisoner  had  two  sons,  one  aged  eight,  the  other  twelve, 
and  his  servant  proved  that  in  the  week  before  Christmas  his  master  and 
his  sons  went  in  a  car  to  Sticklepath,  and  he  went  thither  with  them 
to  open  the  gates.  Another  witness  proved  that  she  saw  a  flock  of 
sheep  driven  through  Sticklepath  early  in  the  morning,  when  it  was 
bright  moonlight,  by  two  boys,  and  it  was  her  impression  that  they  were 
the  prisoner's  boys.  Sticklepath  is  seventeen  or  eighteen  miles  from 
Exeter ;  the  prosecutor's  farm  was  twenty-two  miles  from  Exeter,  and 
the  prisoner's  farm  was  about  a  quarter  of  a  mile  from  the  prosecutor's. 
The  servant  of  Smith,  a  cattle  dealer,  went  on  the  23rd  of  December  to 
Little  John's  Cross  Inn  by  his  master's  direction.  This  inn  was  a  mile 
from  Exeter  ;  and  seeing  that  no  sheep  had  passed,  he  went  half  a  mile 
on  the  road,  and  then  met  one  of  the  prisoner's  boys  with  twenty-one 
sheep,  and  returned  with  him  and  the  sheep  to  the  inn,  where  he  saw 
the  prisoner  and  his  other  boy.  The  sheep  seemed  weary  with  travel- 
ling, and  it  was  about  half-past  eight  when  they  were  first  met.  The 
prisoner  and  the  two  boys  went  with  the  man  to  put  the  sheep  in  a  field. 
The  prisoner  came  to  the  inn  at  eight  o'clock  with  his  youngest  boy  in  a 
car.  He  said  he  had  sheep  coming  along  the  road,  and  he  wished  to  stop 
them  in  the  yard  till  he  got  keep  for  them.  The  cattle  dealer  proved 
that  he  had  received  a  letter  from  the  prisoner  on  the  22nd  December, 
stating  that  he  should  have  some  sheep  coming  on,  and  that  he  would 
be  early  at  Little  John's  Cross  Inn,  and  that  if  the  cattle  dealer  could 
not  be  there  to  deal  for  them,  he  was  to  send  some  person  to  show  where 
to  put  the  sheep  in  his  field  :  and  he  accordingly  sent  his  man,  and  in 
the  evening,  after  a  long  bargaining,  he  bought  the  sheep  of  the  prisoner. 
The  sheep  of  the  prosecutor  were  proved  to  have  been  among  these  sheep. 
The  prisoner  had  said  that  he  had  bought  a  portion,  or  all  of  the  sheep, 
but  did  not  say  from  whom,  or  when.  In  his  letter  he  said  he  had  bought 
a  small  lot  of  sheep,  and  he  would  have  them  driven  to  Exeter  on  the 
23rd.  The  jury  found  the  prisoner  guilty  of  receiving  the  sheep  know- 
ing them  to  have  been  stolen ;  it  was  then  urged  that  there  was  no  evi- 
dence to  support  that  count,  and  that  the  jury  ought  to  have  been  so 
directed ;  but,  upon  a  case  reserved  upon  the  question  whether,  upon  the 
whole  case,  the  jury  should  have  been  directed  that  they  could  not  law- 
fully find  the  prisoner  guilty  upon  the  second  count,  the  conviction  was 
affirmed.  Pollock,  C.  B.,  '  If  no  other  person  is  involved  in  the  trans- 
action, and  the  whole  of  the  case  against  the  prisoner  is  that  he  was 
found  in  possession  of  the  stolen  property,  the  evidence  would  no  doubt 
point  to  a  case  of  stealing  rather  than  a  case  of  receiving  ;  but  in  every 
case,  except  indeed  where  the  possession  is  so  recent  that  it  is  impossible 
for  any  one  else  to  have  committed  the  theft,  it  becomes  a  mere  question 
for  the  j  ury  whether  the  person  found  in  possession  of  the  stolen  property 
stole  it  himself  or  received  it  from  some  one  else.  If  there  is  no  other 
evidence,  the  jury  will  probably  consider,  with  reason,  that  the  prisoner 
stole  the  property  ;  but  if  there  is  other  evidence,  which  is  consistent 
either  with  his  having  stolen  the  property,  or  with  his  having  received 
it  from  some  one  else,  it  will  be  for  the  jury  to  say  which  appears  to  them 
the  more  probable  solution.'  Byles,  J.,  '  There  are  three  ways  in  which 
the  prisoner  may  have  received  these  sheep  with  a  guilty  knowledge. 
First,  the  boys  may  have  stolen  them  independently  of  their  father,  who 
may  have  received  the  sheep  from  them.  Secondly,  the  father  may  have 
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sent  the  boys  as  innocent  agents  to  receive  the  sheep  from  the  actual 
thief,  in  which  case  the  father  would  have  been  guilty  of  receiving  as  a 
principal,  the  boys  being,  as  it  were,  merely  the  long  arms  with  which 
he  took  the  sheep.  Thirdly,  he  may  have  sent  the  boys  for  the  same 
purpose  as  guilty  agents,  in  which  case,  although  the  boys  would  be  the 
principals  in  the  felony  (of  receiving),  yet  the  father  would  be  an  acces- 
sory before  the  fact,  and  might  be  convicted  as  a  principal.'  Black- 
burn, J.,  '  When  it  has  been  shown  that  property  has  been  stolen,  and 
has  been  found  recently  after  its  loss  in  the  possession  of  the  prisoner, 
he  is  called  upon  to  account  for  having  it,  and,  on  his  failing  to  do  so, 
the  jury  may  very  well  infer  that  his  possession  was  dishonest,  and  that 
he  was  either  the  thief  or  the  receiver,  according  to  the  circumstances. 
If  he  had  been  seen  near  the  place  where  the  property  was  kept  before 
it  was  stolen,  they  may  fairly  infer  that  he  was  the  thief.  If  other  cir- 
cumstances show  that  it  is  more  probable  that  he  was  not  the  thief,  the 
presumption  would  be  that  he  was  the  receiver.  The  jury  should  not 
convict  the  prisoner  of  receiving  unless  they  are  satisfied  that  he  is  not 
the  actual  thief/  Reg.  v.  Langmead,  L.  &  C.  427.  A  clearer  case  than 
this  there  never  was :  the  sheep  were  proved  to  have  been  in  the  pos- 
session of  the  son  on  the  road,  and  the  prisoner  received  them  at  the  inn, 
and  there  was  abundant  evidence  of  guilty  knowledge,  and  it  was  per- 
fectly immaterial  whether  the  prisoner  had  previously  stolen  them  ;  for 
a  man  may  be  a  thief  and  a  receiver  as  well.  There  was  also  evidence 
that  he  either  stole,  or  was  an  accessory  before  the  fact  to  the  stealing, 
for  the  letter  appointing  the  meeting  with  the  cattle  dealer  proves  the 
previous  intention,  and  supports  one  or  other  of  these  views. 

Page  344.  The  prisoner  was  indicted  for  stealing  a  cheque  for  18?.,  and  also  for 

forging  an  indorsement  on  it.  Langley  sent  the  prisoner's  mistress  a 
cheque  for  18/.  in  a  letter,  and  drawn  to  her  order;  she  was  then  ill. 
Two  days  afterwards  the  prisoner  cashed  the  cheque  with  an  indorse- 
ment of  her  mistress's  name  on  it,  which  her  mistress's  relations  believed 
not  to  be  hers.  Two  days  afterwards  the  mistress  died.  Being  asked 
whether  she  had  received  any  letters  for  her  mistress  while  she  was  ill, 
the  prisoner  said  she  had  not.  After  cashing  the  cheque  she  had  paid 
147.  to  a  tradesman,  to  whom  her  mistress  owed  that  sum,  and  who  had 
pressed  for  and  been  promised  payment  of  it.  The  prisoner  being 
taxed  with  this,  as  proof  that  she  must  have  received  the  cheque,  still 
denied  it,  and  had  retained  and  never  accounted  for  the  surplus.  Pollock, 
C.  B.,  held  that  the  prisoner  could  not  be  convicted  of  stealing  the 
cheque  ;  there  was  no  sufficient  evidence  of  the  forgery  of  the  indorse- 
ment. Perhaps,  in  the  absence  of  any  proof  of  the  forgery,  the  prisoner 
was  entitled  to  have  it  presumed  that  it  was  genuine.  At  all  events,  it 
could  not  be  taken  that  it  was  not  so ;  and  if  it  were  so,  then  that, 
coupled  with  the  undoubted  fact  that  the  prisoner  applied  most  of  the 
proceeds  to  the  payment  of  her  mistress's  debt,  would  negative  any  felony 
as  to  the  cheque.  The  appropriation  of  the  proceeds  to  what  must  be 
deemed  to  have  been  a  purpose  of  the  mistress,  and  may  fairly  be  pre- 
sumed to  have  been  directed  by  her,  tended  strongly  to  show  that  the 
cheque  was  intrusted  to  the  prisoner,  and  not  feloniously  taken.  Reg.  v. 
Slingsby,  4  F.  &  F.  61.  The  prisoner  was  tried  only  for  the  larceny  of 
the  cheque,  and  no  charge  made  as  to  the  41. 

Page  346.  Where  an  indictment  contained  a  charge  of  stealing  on  the  13th  of 

February,  and  another  charge  of  stealing  on  the  15th  of  the  same  month, 
but  did  not  aver  that  the  larcenies  were  within  six  months  ;  Pollock, 
C.  B.,  put  the  prosecution  to  elect  on  which  charge  to  proceed.  Reg.  v. 
Lonsdale,  4  F.  &  F.  56. 

An  indictment  contained  nine  counts,  in  all  of  which  the  property  was 
described  as  600  Ibs.  of  cotton  weft,  400  Ibs.  of  cotton  twist,  and  1000  Ibs. 
of  cotton.  The  first  count  charged  J.  Heywood  with  larceny  as  a 
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servant.  The  second  count  charged  Heywood  arid  lour  others  with  simple 
larceny.  The  third  count  charged  all  the  prisoners  with  feloniously 
receiving.  All  these  counts  laid  the  offence  on  the  1st  September, 
1863.  The  fourth  c^int  charged  Heywood  with  larceny  as  a  servant. 
The  fifth  count  charged  all  the  prisoners  with  simple  larceny.  The  sixth 
count  charged  all  the  prisoners  with  feloniously  receiving.  All  these 
three  counts  laid  the  offence  on  the  2nd  September  in  the  year  afore- 
said. The  seventh  count  charged  Heywood  with  larceny  as  a  servant. 
The  eighth  count  charged  all  the  prisoners  with  simple  larceny.  The 
ninth  count  charged  all  the  prisoners  with  feloniously  receiving.  All 
these  three  counts  laid  the  offence  on  the  24th  September  in  the  year 
aforesaid.  Before  pleading  it  was  contended  that  the  indictment  ought 
to  be  quashed,  as  there  was  no  allegation  that  the  larcenies  were  com- 
mitted within  six  months ;  but  the  sessions  refused  to  quash  the  indict- 
ment ;  and,  upon  a  case  reserved  after  a  verdict  of  guilty  against  some 
of  the  prisoners  of  stealing,  and  against  others  of  receiving,  it  was  held 
that  the  conviction  was  good,  but  that  the  proper  course  in  such  a  case 
is  either  to  quash  the  indictment,  or  to  put  the  prosecutor  to  his  election, 
if  there  is  reason  to  apprehend  that  the  prisoners  will  be  embarrassed. 
Reg.  v.  Heywood,  L.  &  C.  451. 

Line  3  of  the  text  read  11  for  10.  Page  349. 

Line  2  of  the  last  paragraph  read  11  for  10.  Page  350. 

Note  («),  for  Great  Bolton  read  Great  Bentley.  Page  365. 

Note  (/),  add  S.  C.  4  B.  &  S.  89.  Page  369. 

Note  (q\  after  356  add   S.  C.  4  B.  &  S.  301,  and  at  the  end  of  the  page  376. 
note  add  S.  C.  4  B.  &  S.  585,  as  Hudson  v.  MacRae. 

Note  (o),  add  S.  C.  L.  &  C.  371.  Page  387. 

The  prisoner  was  indicted  for  embezzling  the  money  of  his  master,  the  Page  417. 
high  bailiff  of  the  Witney  County  ..Court,  who  had  appointed  the  pri- 
soner (by  the  allowance  of  the  judge  of  the  County  Court,  under  the 
9  &  10  Viet.  c.  95,  s.  31)  to  be  one  of  the  bailiffs  to  assist  the  high 
bailiff.  The  prisoner  had  received  the  monies,  being  the  amounts  of 
three  levies  under  County  Court  processes,  in  his  official  capacity,  and 
had  embezzled  them,  and  the  prosecutor  was  in  consequence  held  respon- 
sible for  them  to  the  County  Court.  Under  sec.  30  the  prosecutor  had 
power  to  dismiss  a  bailiff  at  his  pleasure,  and  he  had  dismissed  the  pri- 
soner. By  Rule  31  of  the  Rules  of  Practice,  every  bailiff  receiving  money 
is  to  pay  it  over  to  the  registrar  of  the  court.  Upon  a  case  reserved,  it 
was  held  that  the  prisoner  was  not  guilty  of  embezzlement,  for  the  pri- 
soner was  the  servant  of  the  court,  and  the  monies  were  the  property  of 
the  registrar,  and  not  of  the  high  bailiff.  Reg.  v.  Glover,  L.  &  C.  466. 

Note  (h),  add  Raines  v.  Swainson,  4  B.  &  S.  270.  Page  475. 

An  indictment  alleged  that  the  prisoner  was  duly  adjudged  bank-  Page  526. 
rupt  by  the  Court  of  Bankruptcy  for  the  Liverpool  district,  and  that, 
having  been  so  adjudged  bankrupt,  he,  upon  his  examination  in  the  said 
court,  with  intent  to  defeat  the  rights  of  his  creditors,  did  not  fully  and 
truly  discover,  to  the  best  of  his  knowledge  and  belief,  all  his  property, 
to  wit,  all  his  personal  property  in  money  and  in  goods,  and  did  not  as 
part  of  his  said  property  (not  being  part  fully  and  bona  Jide  sold,  &c.) 
fully  and  truly  discover,  to  the  best  of  his  knowledge  and  belief,  how 
and  to  whom,  and  for  what  consideration,  and  when  he  had  disposed 
of,  assigned,  or  transferred  such  part  thereof,  to  wit,  1000/.  sterling, 
1000  sacks  of  corn,  1000  sacks  of  flour,  ten  horses,  &c.,  being  part  of 
his  said  property  ;  and  upon  error  it  was  objected,  1,  that  if  the  24 
&  25  Viet.  c.  134,  s.  221,  No.  (2)  created  two  offences,  the  count  was 
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bad  for  duplicity.  If  the  count  proceeded  on  the  first  part  of  the 
clause,  it  was  bad  for  not  describing  the  offence,  with  the  certainties 
of  number,  time,  and  value.  2.  The  second  part  of  the  count  was 
bad  for  not  alleging  that  the  prisoner  disposed  ofi»any  part  of  his  pro- 
perty. Lastly,  the  indictment  did  not  show  that  the  examination  of 
the  prisoner  had  terminated,  and  until  then  the  offence  was  not 
complete.  But  it  was  held  that  the  indictment  was  good.  Supposing 
the  indictment  charged  two  offences,  this  was  no  objection  upon  error ; 
and  supposing  there  was  a  want  of  certainty,  the  objection  was  cured 
after  verdict  by  the  7  Geo.  4,  c.  64,  s.  21,  as  the  offence  was  suffi- 
ciently described  in  the  words  of  the  statute.  Quare  whether  the 
offence  by  a  bankrupt  in  not  discovering  his  property  on  examination 
is  complete  until  the  examination  is  ended ;  but  whether  that  be  so  or 
not,  this  indictment  is  sufficient.  Nash  v.  Reg.  4  B.  &  S.  935. 

Page  528.  On  an  indictment  on  the  24  &  25  Viet.  c.  134,  s.  221,  it  appeared  that 

the  prisoner  carried  on  business  in  London,  in  partnership  with  one 
Branders,  and  the  firm  had  also  a  house  in  Paris,  where  Branders  prin- 
cipally was.  Branders  was  in  the  habit  of  buying  large  quantities  of 
goods  in  Paris,  and  sending  them  to  London,  where  they  were  imme- 
diately afterwards  pawned  or  sold  below  the  invoice  price.  Branders 
had  no  residence  in  this  country.  In  the  course  of  the  case  it  was 
objected,  that  as  the  adjudication  of  bankruptcy  was  not  upon  the  pri- 
soner's own  petition,  it  was  necessary  to  prove  the  trading,  petitioning 
creditor's  debt,  and  act  of  bankruptcy,  and  that,  as  the  adjudication  was 
jointly  against  the  prisoner  and  Branders,  it  was  necessary  to  prove  a 
joint  trading,  a  joint  debt,  and  an  act  of  bankruptcy  against  both ;  and 
Channell,  B.,  so  held.  The  act  of  bankruptcy  alleged  against  Branders 
was  that,  having  come  over  to  this  country  two  days  before  the  adjudica- 
tion of  bankruptcy,  he  had  taken  away  the  books  of  the  business,  and  then 
gone  away  immediately,  with  intent  to  defeat  his  creditors ;  and  it  was 
objected  that,  as  he  had  no  place  of  residence  in  this  country,  this  was  not 
an  absconding  to  delay  creditors;  but  Channell,  B.,  held  that  it  would  be 
for  the  jury  with  what  intention  Branders  left  London ;  and  this  question 
was  left  to  them.  A  Frenchman  domiciled  in  Paris,  upon  a  declaration 
of  insolvency  filed  by  the  prisoner,  became  petitioning  creditor,  and  on  his 
petition  the  prisoner  and  Branders  were  jointly  adjudicated  bankrupts. 
It  was  objected  that  a  trader  domiciled  in  Paris  could  not  be  a  petition- 
ing creditor  in  this  country  for  a  debt  contracted  there ;  but  Channell, 
B.,  held  that  that  would  depend  on  whether  the  business  in  Paris  was 
a  distinct  bona  fide  business,  or  merely  auxiliary  to  that  carried  on  in 
London  ;  and  this  question  was  left  to  the  jury,  who  found  that  the  pre- 
mises in  Paris  were  not  used  for  buying  and  selling  purposes,  but  were 
used  exclusively  by  Branders  for  the  purpose  of  sending  goods  to 
England.  As  to  an  objection  that  goods  obtained  in  Paris,  and  the 
credit  for  which  was  given  in  that  city,  were  not  matters  which  could 
be  brought  within  the  jurisdiction  of  the  Central  Criminal  Court,  al- 
though no  offence  could  arise  from  merely  obtaining  goods  within  three 
months  of  a  bankruptcy,  and  the  offence  could  only  be  completed  by 
disposing  of  them,  there  being  an  intent  to  defraud,  yet  it  was  an  in- 
gredient in  such  cases  that  the  property  should  be  obtained  on  credit. 
If  by  any  contrivance  the  house  in  Paris  succeeded  in  obtaining  goods  on 
credit,  and  sending  them  to  London,  and  if  on  their  arrival  there  they 
were  sold  and  disposed  of,  and  all  this  was  done  with  intent  to  defraud, 
then  there  was  an  offence  sufficient  to  bring  the  case  within  the  jurisdic- 
tion of  the  court.  Reg.  v.  Raudnitz,  4  F.  &  F.  165.  The  section  by 
numbers  8  &  10,  p.  522  of  this  volume,  clearly  creates  distinct  offences ; 
viz.  8,  the  disposing  of  property,  no  matter  how  or  when  obtained,  and, 
10,  the  obtaining  money  on  credit.  The  report,  therefore,  is  probably 
erroneous  in  this  part,  as  it  is  quite  clear  the  disposal  in  London  with 
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the  intent  charged  was  a  complete  offence  wholly  irrespective  of  where 
the  goods  came  from,  or  how  they  were  obtained. 

On  an  indictment  against  a  bankrupt  for  removing,  concealing,  and  Page  532. 
embezzling  property,  and  omitting  property  from  his  schedule,  it  is  for 
the  jury  to  form  their  opinion  on  the  whole  evidence  as  to  the  intent  of 
the  defendant ;  and  in  judging  of  the  intent,  they  must  look  at  the  general 
character  of  the  transactions  as  indicated  by  the  whole  evidence,  espe- 
cially with  a  view  to  the  object,  scope,  and  design  of  all  its  different 
parts.  Reg.  v.  Manser,  4  F.  &  F.  45. 

The  London  Gazette  is,  by  the  12  &  13  Viet.  c.  106,  s.  233,  conclusive   Page  540. 
evidence  of  the  bankruptcy  on  an  indictment  under  the  24  &  25  Viet.  ' 
c.  134,  s.  221,  clause  3,  if  the  bankrupt  was  within  the  United  Kingdom 
at  the  time  of  the  adjudication,  and  no  step  has  been  taken  to  annul  the 
adjudication.     Reg.  v.  Levi,  10  Cox,  C.  C.  110.     L.  &  C.  597. 

See  Reg.  v.  Langmead.     Addenda  to  p.  338  of  Vol.  II.  ante,  p.  667.      FaSe  555- 
Note  (/),  read  280  for  80.  Page  558. 

An  indictment  alleged  that  Fisher  had  deserted  his  wife,  and  that  the  Page  643. 
prisoner  falsely  pretended  to  the  wife  that  she,  the  prisoner,  then  had 
the  power  to  bring  back  Fisher  to  his  wife,  and  that  the  prisoner  then 
had  power  to  bring  back  Fisher  to  his  wife  over  hedges  and  ditches,  and 
that  a  certain  stuff  which  the  prisoner  then  had  in  her  possession  was 
sufficient  for  the  purpose  of  bringing  back  Fisher  to  his  wife ;  by  means 
whereof  the  prisoner  unlawfully  obtained  from  the  wife  a  dress  and  two 
sixpences.  The  wife  proved  that  her  husband  had  left  her,  and  that  she 
had  had  a  conversation  with  a  woman,  in  consequence  of  which  she 
went  with  her  to  the  prisoner's  house,  and  « I  asked  the  prisoner  to  tell 
me  a  few  words  by  the  cards  to  fetch  my  husband  back.  She  asked  me 
how  much  money  I  had.  I  told  her  sixpence.  She  said  that  would  not 
be  of  any  use  at  all.  Then  I  gave  her  another  sixpence.  She  said  her 
price  was  high ;  it  was  five  shillings.  She  asked  me  if  I  had  anything 
on  that  I  could  leave.  I  said  I  had  a  petticoat  on,  but  that  was  old,  and 
she  said  that  would  be  of  no  use.  I  had  two  frocks  on.  She  told  me 
to  leave  the  under  one.  I  left  it  with  her.  She  said  her  price  was  so 
high,  she  could  not  do  anything  without  the  money ;  the  stuff  she  had 
to  work  upon  would  cost  her  five  shillings,  or  nearly  that.  She  said  she 
could  bring  my  husband  back  over  hedges  and  ditches.  She  said  that 
about  bringing  my  husband  back  after  she  got  the  frock.  She  said  that 
she  would  bring  my  husband  back  before  I  gave  her  the  money.  She 
went  upstairs,  and  came  down  again,  and  said  I  was  not  to  be  offended 
at  what  she  was  going  to  tell  me ;  she  said  my  husband  was  gone  off 
with  another  woman.  I  told  her  I  did  not  think  so.  She  said  the 
woman  came  from  the  same  place  as  I  did,  but  that  did  not  matter  ;  she 
would  bring  my  husband  back ;  she  could  do  it,  and  would  do  it.  She 
said  she  was  what  they  called  the  cunning  woman,  and  there  was  not 
another  woman  such  as  her  about  handy.  She  said  she  would  bring  my 
husband  back  with  the  stuff  she  had  to  work  upon.  She  would  bring 
him  back  on  the  Wednesday  if  she  could,  and  if  she  did  not  bring  him 
back  on  the  Wednesday  she  would  on  the  Thursday.  She  said  if  I 
brought  four  shillings  I  should  have  the  frock  again.  I  went  to  the 
prisoner's  house  again  on  the  following  Monday.  She  asked  me  if  I  had 
heard  anything  of  my  husband.  I  replied  I  had  not.  She  asked  me  if 
I  had  any  more  money.  I  said  I  had  not.  She  said  she  had  worked 
very  hard  for  me  all  the  time*  during  the  week.  I  parted  with  the 
money  and  the  dress  on  the  faith  of  what  passed  between  us  on  the  first 
occasion.'  Upon  a  case  reserved,  it  was  urged  that  the  false  pretence 
charged  amounted  merely  to  a  promise  that  the  prisoner  would  do 
the  act.  It  might  mean  by  moral  influence,  physical  strength,  or 


672  Addenda,  Volume  II. 

supernatural  power.    Secondly,  there  was  no  sufficient  evidence  to  go  to 
the  jury.     The  false  pretence  was  made  after  the  property  had  been 
obtained.     Lastly,  there  was  no  evidence  that  the  prisoner  knew  that 
she  had  not  the  power  to  do  what  she  promised.     Erie,  C.  J.,  '  The  first 
question  is  whether  the  indictment  is  good.     I  take  it  that  the  pretence 
that  the  prisoner  had  the  power  to  bring  back  her  husband  to  the  pro- 
secutrix  is  the  material  part  of  the  indictment.     Now,  the  pretence  of 
power,  whether  moral,  physical,  or  supernatural,  made  with  intent  to 
obtain  money,  is  within  the  mischief  of  the  law,  and  sufficient  to  con- 
stitute an  offence  within  the  language  of  the  statute.     The  second  point 
is,  whether  there  was  any  evidence  to  support  the  indictment,     I  take 
the  law  to  be  that  there  must  be  a  false  pretence  of  a  present  or  past 
fact,  and  that  a  promissory  pretence  to  do  some  act  is  not  within  the 
statute.     Then  the  question  is,  was  there  evidence  of  a  false  pretence  of 
an  existing  fact  that  the  prisoner  had  the  power  to  bring  the  husband 
back  when  the  money  was  obtained?    It  was  contended  that  the  pro- 
secution  ought   not   to  succeed,  because   the   evidence  was   that  the 
prisoner  said  that  she  would  bring  the  prosecutrix's  husband  back,  and 
that  thereupon  the  money  was  parted  with  by  the  prosecutrix,  and  that 
after  the  prisoner  had  got  the  property  she  said  that  she  could  bring  the 
husband  back,  and  that  there  was  therefore  a  promissory  pretence  only. 
It  is  clear  that  an  indictable  pretence  must  precede  the  obta  ning  of  the 
money,  so  that  it  can  be  alleged  that  the  money  was  obtained  by  means 
of  the  pretence.     The  exact  words  of  that  part  of  the  evidence  favour  the 
argument  of  the  prisoner's  counsel ;  but  I  have  come  to  the  conclusion 
that  we  ought  not  to  sustain  the  objection,  because  the  whole  tenor  of 
the  evidence  is  to  be  regarded,  and  it  maybe  upon  the  evidence  that  the 
prisoner  intended  to  convey  to  the  mind  of  the  prosecutrix  that  she  had 
not  only  the  will  but  the  power  to  bring  her  husband  back.     The  whole 
of  the  evidence  was  to  be  regarded  by  the  jury,  and  they  were  to  con- 
sider whether  the  prisoner  intended  to  pretend  to  the  prosecutrix,  and  to 
induce  her  to  believe,  that  she,  at  that  time,  had  the  power  to  bring  her 
husband  back,  and  that  she  did  actually  so  pretend.     Upon  the  whole 
evidence,  I  think  there  was  enough  for  the  jury  from  which  they  had  a 
right  to  infer  that  she  intended  to  induce  the  prosecutrix  to  believe  that 
she  had  power,  at  the  time  when  the  money  was  parted  with,  to  bring 
her  husband  back.    It  was  next  contended  that  the  prisoner  might  have 
believed  that  she  did  possess  such  power ;  but  upon  the  facts,  I  think 
there  was  evidence  to  go  to  the  jury  that  the  prisoner  was  a  fraudulent 
impostor.     I  think,  therefore,  that  the  conviction  ought  to  be  affirmed/ 
Reg.  v.  Giles,  10  Cox,  C.  C.  44.     The  indictment  was  clearly  bad  on 
the  face  of  it,  as  it  laid  the  property  in  the  wife,  and  alleged  the  intent 
to  be  to  defraud  her.     It  ought  in  both  instances  to  have  been  the 
husband.     S.  C.  L.  &  C.  502. 

Page  657.  The  first  count  stated  that  the  prisoners  did  falsely  pretend  to  one 

J.  B.  Thurman  that  two  loads  of  soot,  which  the  prisoners  then  delivered 
to  him,  did  together  weigh  one  ton  and  seventeen  cwt.,  whereas  in  fact 
the  said  two  loads  of  soot  did  not  weigh  one  ton  and  seventeen  cwt.,  but 
only  weighed  one  ton  and  thirteen  cwt.,  the  prisoners  well  knowing  the 
said  pretence  to  be  false.  The  second  count  stated  that  the  prisoners  did 
falsely  pretend  to  one  J.  B.  Thurman  that  three  loads  of  soot,  one  of 
which  loads  the  prisoners  delivered  to  him  on  the  17th  August,  and  the 
remaining  two  loads  on  the  20th  August,  did  together  weigh  two  tons 
eleven  cwt.  and  two  quarters,  whereas  in  fact  the  said  three  loads  did 
not  weigh  together  two  tons  eleven  cwt.  and  two  quarters,  but  only 
weighed  one  ton  nine  cwt.,  the  prisoners  well  knowing,  &c.  On 
the  17th  August  Lee  delivered  to  Thurman,  who  had  agreed  to  pur- 
chase soot  at  I/.  18^.  a  ton,  a  cartload  of  soot,  and  at  the  same  time 
presented  to  Thurman  a  ticket  of  the  alleged  weight  (fourteen  cwt.  and 
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two  quarters).  Thurman  paid  Lee  II.  7s.  6d.  for  that  soot,  believing 
there  was  fourteen  cwt.  and  two  quarters,  as  stated  on  the  ticket.  On 
the  20th  August  both  prisoners  delivered  to  Thurman  two  loads  of  soot, 
and  gave  him  two  tickets  for  the  alleged  weight  of  the  two  loads.  All 
three  loads  had  been  weighed,  and  the  tickets  obtained  at  a  public 
machine  some  miles  distant ;  and  Lee  stated  that  the  weights  mentioned 
in  the  tickets  for  the  two  last  loads  were  the  weights  of  those  two  loads. 
Thurman  then  paid  the  prisoners  for  those  loads  according  to  the  weight 
stated  in  the  tickets,  believing  them  to  be  correct.  In  consequence  of 
suspicion  all  the  soot  was  weighed,  and  found  to  be  one  ton  two  cwt. 
and  two  quarters  less  than  the  weight  represented  by  the  prisoners.  The 
loads  had  been  weighed  at  the  machine,  and  the  tickets  represented  their 
weight  at  that  time,  but  the  prisoners  had  afterwards  removed  three  bags 
full  of  broken  bricks  and  wet  coal  slack,  which  were  in  the  carts  when  they 
were;weighed,  and  had  had  ample  opportunity  to  remove  soot  before  the 
delivery  to  Thurman.  It  was  objected  that  the  indictment  ought  to 
have  set  forth  that  the  soot  was  weighed  and  the  tickets  given,  and  the 
contents  of  the  tickets,  and  then  alleged  that  the  false  pretence  was  the 
production  of  the  tickets  ;  and  also  that  it  was  not  a  false  pretence 
within  the  statute  falsely  to  represent  the  weight  of  the  soot.  But,  on  a 
case  reserved,  it  was  held  that  the  indictment  was  good,  and  that  it  was 
supported  by  the  evidence,  which  clearly  showed  a  false  pretence  within 
the  Act.  Reg.  v.  Sherwood,  D.  &  B.  251,  was  precisely  in  point.  Reg. 
v.  Lee,  L.  &  C.  418. 

A  count  alleged  that  Henshaw  and  Clark  did  falsely  pretend  to  H.  Page  671. 
Pond,  who  lived  afc  one  Madame  Temple's,  and  acted  as  her  representative, 
that  Clark  had  come  down  from  London  to  the  residence  of  Henshaw, 
and  that  H.  Pond  was  to  give  him  10s.,  and  that  the  said  Madame 
Temple  was  going  to  allow  Clark  10s.  a  week  for  the  benefit  of  his  health. 
By  means,  &c.,  the  prisoners  did  attempt,  &c.  Madame  Temple  had  a 
shop  in  London  and  another  at  Brighton,  and  the  prisoners  went  to  the 
shop  at  Brighton,  and  saw  H.  Pond,  who  kept  the  accounts  of  Madame 
Temple  there,  and  who  proved  that  Henshaw  in  the  hearing  of  Clark 
said  that  Clark  had  come  down  from  London,  and  had  been  in  Brompton 
Hospital  with  a  bad  leg,  and  had  seen  Madame  Temple  in  London,  who 
had  said  that  she  (Pond)  was  to  give  Clark  10s.  a  week  while  he  was  in 
Brighton  for  the  benefit  of  his  health.  She  refused  to  do  so.  And,  upon 
a  case  reserved,  it  was  held  that  the  indictment  did  not  sufficiently 
allege  any  pretence  of  an  existing  fact.  Reg.  v.  Henshaw,  L.  &  C.  444. 
The  court  seem  to  have  thought  that,  if  the  indictment  had  alleged  that 
Pond  was  to  give  the  money  on  account  of  Madame  Temple,  it  would 
have  been  good.  In  these  sort  of  cases  there  ought  to  be  an  averment 
that  the  prisoner  was  authorized  by  the  party  to  ask  for  and  to  receive 
the  money. 

The  indictment  alleged  that  the  prisoner  falsely  pretended  that  he  was  Page  678. 
the  servant  of  W.  Hardman  of  Stickley  (the  said  W.  Hardman  being 
well  known  to  the  prosecutor),  and  that  he  was  sent  by  the  said 
W.  Hardman  to  buy  a  horse  for  him  ;  by  means,  &c.  The  prisoner  had 
gone  up  to  Henderson,  the  prosecutor,  who  had  a  mare  for  sale,  and 
asked  him  if  she  was  for  sale  ;  he  said  *  Yes.'  '  What  price?  ' — c  12/.' 
*  Where  do  you  come  from  ?  ' — *  Denton  Burn.'  *  The  same  place,'  said 
the  prisoner,  '  that  my  governor  is  from.'  *  Who  is  he  ?  ' — '  Mr.  Hard- 
man.'  Henderson  knew  no  person  of  the  name  of  Hardman,  but  he 
had  known  very  well  one  Harding  of  Benwell  Lodge.  Henderson  and 
the  prisoner  then  went  to  an  inn,  where  Henderson's  father  joined  them. 
Henderson  said  to  his  father,  '  I  am  going  to  sell  a  horse  to  Mr.  Harding 
of  Benwell  Lodge  ; '  upon  which  the  father  said,  'He  does  not  live  there 
now.'  'No/  said  the  prisoner,  'he  lives  now  at  Stickley  farm/  And 
the  prisoner  ultimately  got  the  mare.  Upon  a  case  reserved  it  was  held 
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that  the  indictment  was  not  supported  by  the  evidence  j  for  the  indict- 
ment alleged  that  the  prisoner  pretended  he  was  the  servant  of  Hard- 
man,  while  the  evidence  showed  that  the  prosecutor  considered  him  the 
servant  of  Harding.  But  if  the  indictment  had  alleged  that  the  pri- 
soner pretended  that  he  was  the  servant  of  Harding,  it  would  have  been 
supported.  The  prosecutor  confounded  Hardman  with  Harding,  and 
then  the  prisoner  availed  himself  of  what  was  passing  in  the  prosecutor's 
mind,  and  linked  Hardman  into  Harding.  It  was  further  held  that  the 
proviso  in  the  24<  &  25  Viet.  c.  96,  s.  88,  did  not  prevent  the  prisoner 
from  being  acquitted  ;  for  that  proviso  does  not  authorize  the  proof  of  a 
larceny  under  any  state  of  facts  that  may  be  alleged  in  the  indictment ; 
but  provides  that  the  prisoner  shall  not  be  acquitted  of  the  misdemea- 
nor by  reason  of  its  being  merged  in  the  felony,  showing  that  the  pre- 
tences alleged  must  still  be  proved.  Reg.  v.  Bulmer,  L.  &  C.  476. 
Quaere  whether  the  indictment  might  not  have  been  amended  by  sub- 
stituting the  name  of  Harding  for  Hardman  under  the  14  &  15  Viet, 
c.  100,  s.  1. 

Page  693.  The  indictment  alleged  that  the  prisoner  falsely  pretended  that  he  was 

manager  of  the  Surrey  County  Hospital,  and  that  certain  persons  had  re- 
quired the  prosecutors  to  supply  for  the  use  of  the  hospital  certain  large 
quantities  of  linen,  and  that  he  had  authority  to  ask  for  and  receive  so 
many  yards  of  linen  for  and  on  the  account  of  the  said  persons  ;  by 
means,  &c.  A  hospital  was  building  to  be  called  the  New  Surrey 
County  Hospital,  and  the  prisoner  was  in  the  employ  of  the  contractor, 
and  as  such  had  charge  of  the  building  stores,  and  there  was  a  com- 
mittee composed  of  the  persons  mentioned  in  the  indictment.  The 
prisoner  sent  the  prosecutors,  linen  manufacturers,  the  following 
letter : — 

*  New  Surrey  County  Hospital,  Guildford. 

'  Please  to  forward  samples  of  linen  and  your  prices  to  the  above 
hospital. 

'(Signed)  for  H.  J.  Franklin, 

'J.  STENT.' 

The  prisoner  sent  a  subsequent  letter  to  the  effect  that  he  wished,  on 
account  of  the  hospital,  to  have  the  prices  of  bedding  for  sixty-eight 
beds,  and  afterwards  the  following  : — *I  have  to  inform  you  that  the 
committee  at  their  last  meeting  decided  not  to  have  any  linens  at  present. 
A  special  meeting  will  take  place  at  an  early  day,  and  Mr.  Franklin 
hopes  to  make  a  better  order.  At  present  forward  the  following  to 
H.  J.  Franklin,  Manager,  Surrey  County  Hospital,  Guildford/ 

An  order  was  enclosed  for  a  quantity  of  linen.  The  members  of  the 
committee  knew  nothing  of  such  order,  and  there  was  no  manager  of  the 
hospital.  On  his  apprehension  the  prisoner  said  he  meant  to  pay  for  the 
goods,  and  it  appeared  that  he  was  in  a  position  to  do  so,  as  he  had  a 
good  situation,  and  the  amount  of  the  goods  was  such  as  he  might  rea- 
sonably require  and  afford  to  pay  for.  Willes,  J.,  told  the  jury  that  '  the 
only  question  for  you  is,  did  he  fraudulently  endeavour  to  obtain  the 
goods  from  the  prosecutors  by  representing  to  them  that  he  was  ordering 
them  on  behalf  of  the  Surrey  County  Hospital  ?  In  other  words,  did  he 
order  the  goods  on  behalf  of  the  hospital,  or  for  himself?  If  the  former, 
there  was  an  intent  to  defraud  ;  for  a  man  to  assume  to  order  goods  in 
the  name  of  a  person  in  better  credit  than  himself  is  a  fraud,  and  shows 
an  intent  to  defraud.'  Reg.  v.  Franklin,  4  F.  &  F.  94.  This  case  is 
probably  misreported.  It  is  perfectly  clear  that  a  man  may  order  goods 
in  the  name  of  a  person  in  better  credit  than  himself  with  an  honest  in- 
tention of  paying  for  them,  and  no  doubt  the  learned  judge  left  the 
question  to  them  whether  he  did  so,  or  whether  he  ordered  them  with 
the  fraudulent  intention  of  obtaining  them  and  not  paying  for  them. 

Add  to  note  (/)  S.  C.  L.  &  C.  383. 

Page  700.  Note  (c)  S.  C.  L.  &  C.  390, 
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On  an  indictment  for  forgery  it  appeared  that  the  prisoner  had  in  his  page  724. 
service  George  Beard  as  foreman,  and  he  got  him  to  write  his  acceptance 
on  a  bill  drawn  by  himself  at  three  months  for  321.  lls.Sd.,  and  directed 
to  '  Mr.  George  Beard/  without  any  address.     He  then,  without,  as  far 
as  appeared,  G.  Beard's  knowledge  or  consent,  filled  in  the  address,  *  Rot- 
tingdean,  near  Brighton.*      The  prisoner  took  this  bill  to  a  discount 
company,  and  said  he  (quaere  Beard  or  the  prisoner)  was  *  good  for  the 
amount.'     There  was  a  George  Humphrey  Beard  at  Rottingdean,  but  he 
was  a  youth  of  seventeen,  and  knew  nothing  of  the  prisoner,  and  there 
was  no  other  George  Beard  there.  George  Beard,  the  foreman,  had  lived 
near  Brighton,  and  had  accepted  bills  for  a  person  who  lived  at  Rotting- 
dean, but  he  denied  that  he  had  led  the  prisoner  to  suppose  that  these  bills 
were  addressed  to  him  at  Rottingdean.     He  had  written  this  acceptance 
in  the  prisoner's  shop,  and  he  did  not  observe  that  there  was  an  address 
upon  it,  nor  did  he  believe  that  there  was  ;  but  he  admitted  that  he  never 
read  the  bill.    Reg.  v.  Blenkinsopp,  1  Den.  C.  C.  282,  was  cited  for  the 
Crown  ;  Willes,  J.,  however,  pointed  out  that  in  that  case  there  was 
evidence  that  the  prisoner  intended  to  make  the  drawing  to  be  on  a  dif- 
ferent person,  and  here  there  was  no  evidence  of  that,  and  directed  an 
acquittal.     Reg.  v.  Epps,  4  F.  &  F.  81.      The  prisoner  was  then  tried 
for  another  forgery.     He  had  gone  to  one  Woods,  a  bill  discounter,  and 
stated  that  he  had  business  transactions  with   *  Mr.  Beard,  seedsman, 
Rottingdean,'  and  asked  him  whether,  if  he  could  get  an  acceptance  of 
this  Mr.  Beard,  he  would  discount  it ;  and,  after  making  inquiries,  Woods 
said  he  would,  and  then  discounted  a  bill,  which,  like  the  other,  had 
been  accepted  by  the  prisoner's  foreman,  who  lived  then  at  Maidstone, 
and  had  never  lived  at  Rottingdean,  and  was  no  further  a  seedsman  than 
having  been  foreman  for  years  in  that  business.      In  this  case  the  ac- 
ceptance had  been  written  by  George  Beard  on  a  blank  stamp,  which 
the  prisoner  afterwards  filled  up,  and  put  the  address  *  Rottingdean,' 
without,  so  far  as  appeared,  Beard's  knowledge  or  consent.     There  was 
no  George  Beard  at  Rottingdean.  The  fahe  address  was  not  added  to  the 
acceptance  but  to  the  address.     Reg.  v.  Blenkinsopp  was  cited  for  the 
prisoner  to  show  that  the  address  must  be  that  of  a  different  existing 
person.     Willes,  J.,  said  that  could  not  have  been  the  ground  of  the  de- 
cision, as  it  was  clear  law  that  there  may  be  a  forgery  in  the  name  of  a 
non-existing  person,  and  it  is  too  plain  for  argument  that  if  a  person 
added  an  addiess  to  a  bill,  so  as  to  make  it  appear  that  the  acceptance, 
though  really  written  by  a  person  of  the  same  name,  was  that  of  a  dif- 
ferent person,  whether  such  person   existed  or  not,  he  was  guilty  of 
forgery.     Here  the  bill  was  so  altered  as  to  make  it  appear  that  the 
acceptor  was  a  seedsman,  whereas   he  was  a  servant.      It  was   then 
urged   that    the    indictment   was    for    forging    the     acceptance,  not 
the  bill,  and  that   the  acceptance  was  not    altered.     Willes,  J.,  held 
that  that  did  not  matter,  for  in  point  of  law  there  was  no  acceptance 
until  the  bill  was  drawn.     It  was,  therefore,  really  the  effect  of  the 
acceptance  that  was  altered,  and   that  was   a   forgery.      It  was   then 
urged  that  the  body  of  the  bill,  including  the  prisoner's  address,  was 
all   in   the  prisoner's  handwriting,  and  therefore  it  could  not  be   for- 
gery to  alter  what  purported  to  be  his  own  handwriting ;  and  Rex  v. 
Webb,  R.  &  R.  406,  was  cited ;  but  Willes,  J.,  said  that  that  made  no 
difference,  and  that  the  question   for   the  jury  was  whether   the   bill 
was  passed  off  to  Woods  as  that  of  a  seedsman  and  customer,  instead 
of  what  it  really  was,  that  of  a  mere  servant;  and  he  told  the  jury 
that  *  forgery  consists  in  drawing  an  instrument  in  such  a  manner  as 
to  represent  fraudulently  that  it  is  a  true  and  genuine  document,  as 
it  appears  on  the  face  of  it,  when  in  fact  there  is  no  such  genuine 
document  really  in  existence,  as  it  appears  on  the  face   of  it   to  be. 
Consequently,  if  the  prisoner  passed  off  this  acceptance  as  that  of  o.ne 
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Beard  of  Rottingdean,  thereby  meaning  one  Beard,  a  seedsman,  then 
find  him  guilty.'     Reg.  v.  Epps,  4  F.  &  F.  83. 

Page  1002.  In  order  to  obtain  the  appointment  of  agent   of  the   British   Pru- 

dential Assurance  Company  the  prisoner  delivered  the  following  docu- 
ment, which  was  partly  printed : — 

'  To  the  Directors  of  the  British  Prudential  Assurance  Company, 

35  Ludgate  Hill,  London,  E.G. 

*  In  consideration  of  your  appointing  Mr.  Patrick  Joyce,  of  8  Rockly 
Street,  Pendleton,  as  agent  for  your  Company,  I  do  hereby  guaran- 
tee you  against  any  loss,  costs,  charges,  or  expenses  whatever  which 
you  may  incur  by  reason  of  his  culpable  negligence  or  dishonesty  in 
such  situation;  and  I  do  hereby  undertake  that  this  guarantee  shall 
be  in  force  so  long  as  the  said  Mr.  P.  Joyce  is  in  your  employment, 
and  in  whatever  capacity  he  may  be  engaged ;  and  you  are  quite  at 
liberty  to  alter  and  vary  his  duties  and  emoluments  from  time  to  time 
without  giving  me  notice. 

*  (Signature)  Christopher  McConvill, 

*  (Address)  57  Lisadel  Street,  Pendleton, 

*  (Witness)  John  Moonan.' 

Upon  a  case  reserved  it  was  held  that  this  was  an  undertaking  for  the 
payment  of  money  within  the  24  &  25  Viet.  c.  98,  s.  23,  on  the  autho- 
rity of  Reg.  v.  Reed,  2  M.  C.  C.  62,  and  Reg.  v.  Stone,  2  C.  &  K.  364  ; 
for  the  undertaking  was  a  promise  to  pay  money  on  the  contingency  of 
the  prisoner  failing  in  his  duty  to  his  employer.  Reg.  v.  Joyce,  12  Law 
T.  351.  L.  &  C.576. 

Page  1016.  Add  S.  C.  4  B.  &  S.  715. 

Page  1030.  The  prisoners  were  indicted  for  setting  fire  to  certain  post  letters  in 

a  dwelling-house,  divers  persons  then  being  in  the  said  house,  against 
the  24  &  25  Viet.  c.  97,  s.  7  ;  there  were  other  counts  framed  in  the  8th 
section  of  the  Act.  One  prisoner  was  sixteen  years  of  age,  the  other 
eighteen,  and  they  were  seen  opposite  a  post-office,  the  letter-box  of  which 
is  upon  the  floor  under  the  shop-window  ledge,  and  letters  are  dropped  in 
from  the  slit  outside.  Both  went  close  to  the  box,  and  the  younger  was 
about  to  drop  in  the  remains  of  a  paper  he  had  lighted  from  his  pipe,  when 
the  elder  said,  '  What  the  devil  is  the  use  of  that  ?  It  is  not  half  big 
enough.'  He  then  lighted  a  larger  piece,  and  dropped  both  pieces  through 
into  the  box.  Both  ran  away.  The  pieces  of  paper  partly  burnt  twenty- 
nine  letters.  Williams,  J.,  '  How  can  you  support  this  indictment  ? 
From  the  evidence  it  appears  that  this  act  on  the  part  of  the  prisoners 
was  what  is  vulgarly  called  a  lark,  and  that  there  was  no  intention  to 
set  fire  to  the  house.'  .  .  .  .  '  No  doubt,  if  they  intended  the  fire  to 
do  its  worst  they  would  be  guilty  ;  but  if  they  only  set  fire  to  the  letters, 
and  it  was  contrary  to  their  intention  to  burn  the  house,  even  if  the 
house  had  been  burned,  they  would  not  have  been  guilty.  I  shall  so 
leave  the  case  to  the  jury.'  Reg.  v.  Batstone,  10  Cox,  C.  C.  20. 

Page  1032.  The  present  Naval  Discipline  Act,  27  &  23  Viet.  c.  119,  s.  30,  is  in 

terms  the  same  as  the  24  &  25  Viet.  c.  115,  s.  30. 

Page  1052.  On  an  indictment  for  arson  of  a  house  with  intent  to  defraud,  it  was 

suggested  that  the  motive  might  have  been  the  desire  to  realize  the  sum 
insured  upon  the  furniture,  &c. ;  and  Pollock,  C.B.,  held  that  evidence 
was  admissible  that  the  prisoner  was  in  easy  circumstances,  and  had  a 
comfortable  income.  Reg.  v.  Grant,  4  F.  &  F.  322. 

Page  1098.  A  person  who  sets  fire  to  letters  in  a  pillar  for  receiving  them  may 

be  convicted  under  the  24  &  25  Viet.  c.  97  s.  52,  although  he  was 
originally  charged  with  the  offence  und^r  sec.  10  of  the  Act,  and 
remanded,  and  on  the  hearing  that  charge  was  abandoned,  and  although 
there  was  no  information  on  oath  and  the  offender  was  not  found  commit- 
ting the  offence.  Shepherd  v.  The  Postmaster- General,  10  Cox,C.  C.  15. 
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An  indictment  for  perjury  alleged  that  after  the  18  &  19  Viet,  c  118,  Page  6. 
S.  Kilshaw  was  a  person  licensed  to  sell  beer  by  retail  at  Burtonwood, 
and  that  on  the  llth  December,  1864,  he  was  duly  summoned  to  appear 
before  certain  justices  acting  in  and  for  the  county  of  L.  to  answer  an 
information  for  opening  his  house  for  the  sale  of  beer  after  the  hour  of 
three  in  the  afternoon  and  before  the  hour  of  five  on  a  Sunday;  that 
Kilshaw  appeared  at  the  petty  sessions  holden  for  the  petty  sessional 
division  holden  at  N.  in  the  said  county  of  L.,  the  same  being  the  county, 
division,  and  place  where  the  said  offence  was  alleged  to  have  been  com- 
mitted, before  certain  justices  in  and  for  the  said  county;  and  thereupon 
the  said  charge  against  Kilshaw  was  heard ;  and  that  the  prisoner  was 
duly  sworn,  and  that  it  became  a  material  question  whether  the  prisoner 
was  in  the  house  of  Kilshaw  at  all  on  the  said  Sunday,  and  whether  he 
had  been  at  Burtonwood  on  the  said  Sunday ;  and  that  the  prisoner  swore 
that  he  was  never  in  Kilshaw's  house  on  that  Sunday,  and  was  not  in 
Burtonwood  on  that  Sunday.  Before  plea  it  was  objected  that  the 
indictment  did  not  show  that  the  justices  had  any  jurisdiction  within 
the  petty  sessional  division,  and  that  it  did  not  show  that  the  informa- 
tion against  Kilshaw  contained  any  offence  over  which  they  had  juris- 
diction. In  the  course  of  the  trial  it  was  proved  that  the  justices  had 
in  fact  acted  as  such  in  hearing  the  case  within  that  division.  The  only 
proof  of  any  information  was  that  Todd,  a  policeman,  who  proved  the 
charge  against  Kilshaw,  had  reported  to  the  superintendent  that  he  had 
seen  the  prisoner  in  Kilshaw's  house  between  the  hours  mentioned  in 
the  indictment,  and  the  circumstances  thereof,  and  the  superintendent 
submitted  these  facts  to  the  magistrate's  clerk,  and  he  thereupon  filled 
up  a  blank  summons  against  Kilshaw,  which  the  superintendent  took  to 
a  magistrate,  who  signed  it  after  reading  it.  It  was  then  put  into  the 
officer's  hands  for  service.  This  was  stated  to  be  the  usual  practice. 
The  magistrate  who  signs  the  summons  has  always  any  explanation  he 
may  require  made  to  him.  In  this  case  he  made  no  inquiry,  and  no 
statement  was  made  to  him.  The  summons  was  not  produced,  and  no 
evidence  was  given  of  its  contents.  It  was  objected  that  there  was  no 
information  or  complaint  to  justify  the  issuing  of  a  summons,  and  there- 
fore the  whole  proceeding  was  cor  am  nonjudice.  Todd  proved  that  he 
saw  the  prisoner  in  Kilshaw's  beerhouse  at  twenty  minutes  to  five  on  the 
day  in  question;  another  witness  swore  that  he  had  seen  the  prisoner  in 
Burtonwood  at  two  o'clock  in  the  afternoon  of  the  same  day;  and  a  third 
swore  that  she  had  seen  the  prisoner  between  three  and  four  o'clock  the 
same  afternoon  on  the  road  leading  to  Kilshaw's  house,  and  that  when 
she  last  saw  him  he  was  close  to  Kilshaw's  house.  The  direction  the 
prisoner  was  taking  led  also  to  the  house  of  the  prisoner's  brother, 
where,  according  to  the  prisoner's  witnesses,  he  was  at  the  time  when, 
according  to  Todd's  statement,  he  was  drinking  ale  at  Kilshaw's.  It 
was  contended  that  there  was  no  corroboration  of  Todd.  All  the  objec- 
tions were  overruled,  and,  on  a  case  reserved,  it  was  held  that  the  con- 
viction was^  right.  The  18  &  19  Viet.  c.  118,  s.  5,  says  that  every 
person  who  offends  against  that  Act  shall  be  liable  to  be  convicted  before 
any  justice  of  the  county,  &c.,  and  thus  creates  a  different  tribunal  from 
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that  created  by  the  1  Will.  4,  c.  64,  which  gave  the  jurisdiction  over 
these  cases  to  the  petty  sessional  division.  Although  no  information 
warranting  the  issuing  of  the  summons  was  proved,  this  was  not  fatal, 
for  where  a  party  appears  before  a  justice  charged  with  an  offence 
within  his  jurisdiction,  the  justice  has  jurisdiction  to  dispose  of  the  case 
without  a  summons  or  information  being  laid  before  him,  unless  the 
statute  creating  the  offence  imposes  the  obligation  of  these  preliminaries. 
This  might  have  afforded  a  ground  for  asking  for  an  adjournment ;  but 
if  the  party  chose  to  waive  the  information,  and  allow  the  hearing  to 
proceed,  the  justice  had  jurisdiction.  As  to  the  corroboration,  what 
degree  of  corroborative  evidence  is  necessary  must  be  matter  for  the 
opinion  of  the  court  that  tries  the  case,  and  any  attempt  to  define  the 
degree  of  corroboration  would  be  illusory.  One  of  the  charges  of  per- 
jury was  that  the  prisoner  swore  that  he  was  not  in  Burton  wood  on  the 
Sunday,  and  two  witnesses  proved  that  they  saw  the  prisoner  there  on 
that  day,  and  one  of  them  saw  him  near  Kilshaw's  house.  That  was 
some  corroboration  at  least.  Reg.  v.  Shaw,  L.  &  C.  579.  The  court 
thought  that  the  objection,  that  the  allegation  in  the  indictment  that  a 
summons  had  been  duly  issued  was  not  proved,  was  not  raised.  As  to 
petty  sessions,  see  Reg.  v.  Rawlins,  8  C.  &  P.  439,  p.  54  of  Vol.  III. 

Page  12.  On  an  indictment  for  perjury  it  appeared  that  Robinson  had  sued  in 

the  county  court  a  person  named  in  the  proceedings  Bernard  Edward 
Mullany  for  a  debt.  The  plaintiff  gave  evidence  in  support  of  his  case, 
and  the  defendant  was  sworn  and  gave  evidence,  and  the  judge  came  to 
the  conclusion  that  the  debt  was  due,  and  the  plaintiff  entitled  to  recover. 
A  discussion  took  place  as  to  the  times  at  which  instalments  of  payments 
were  to  be  made,  and  the  judge  then  asked  the  defendant  what  was  his 
name,  and  he  replied  Edward.  The  plaintiff's  attorney  then  asked  him 
whether  it  was  Edward  only.  The  defendant  answered  *  Yes.'  And 
the  plaintiff's  attorney  then  asked  him  whether  it  was  not  Bernard. 
The  defendant  answered  *  Not  Bernard,  only  Edward.'  Application  was 
then  made  to  amend,  but  it  was  refused,  and  the  judge  struck  out  the 
cause.  The  defendant  was  indicted  for  perjury  in  answering  the  above 
questions,  and  it  was  clearly  proved  that  he  had  wilfully  and  corruptly 
sworn  falsely  in  the  above  answers ;  and,  upon  a  case  reserved,  it  was 
held  that  the  false  swearing  was  upon  a  matter  material  to  the  inquiry. 
The  answers  were  given  in  the  course  of  a  judicial  inquiry,  and  with  the 
intention  of  misleading  the  judge.  The  effect  of  the  defendant's  answers 
was  to  cause  the  judge  to  strike  out  the  case,  and  so  virtually  to  nonsuit 
the  plaintiff.  Reg.  v.  Mullany,  12  Law  T.  549.  L.  &  C.  593. 

Page  80.  See  Reg.  v.  Shaw,  supra. 

Page  105.  On  an  indictment  for  perjury  alleged  to  have  been  committed  on  the 

trial  of  A.  Poole  for  an  indecent  assault,  it  appeared  that  the  prisoner 
had  sworn  that  Poole  had  assaulted  her  at  a  certain  time  and  place,  but 
on  cross-examination  she  had  admitted  that  certain  liberties  had  been 
taken  without  resistance ;  whereon  the  judge  directed  an  acquittal. 
Poole  and  others  were  called  .to  prove  that  no  such  assault  could  have 
been  committed  at  the  time  alleged ;  and  it  was  held  that  the  prisoner 
was  entitled  to  prove  what  her  conduct  was  immediately  after  the 
alleged  assault ;  that  she  had  made  immediate  complaint ;  and  that  all 
the  evidence  which  was  admissible  on  the  trial  of  the  assault  was 
admissible  for  the  purpose  of  showing  that  the  prisoner  was  not  guilty. 
Reg.  v.  Harrison,  9  Cox,  C.  C.  503. 

Page  130g  A  count  alleged  that  the  prisoners  unlawfully  conspired,  &c.,  to  solicit, 

persuade,  and  procure,  and  in  pursuance  of  the  said  conspiracy  did  un- 
lawfully solicit,  incite,  and  endeavour  to  procure  L.  M.,  an  unmarried  girl, 
within  the  age  of  eighteen  years,  to  become  and  be  a  common  prostitute, 
and  to  commit  whoredom  and  fornication  for  lucre  and  gain  with  men  ; 


Addenda,  Volume  III.  679 

and  it  was  urged,  in  arrest  of  judgment,  that  the  count  was  bad,  as  it 
did  not  aver  that  the  girl  was  chaste;  the  fact  of  a  loose  woman  com- 
mitting fornication  was  not  punishable  by  law ;  but  it  was  held  that  the 
count  was  good,  as  it  charged  a  conspiracy  to  bring  about  an  illegal  con- 
dition of  things.  Reg.  v.  Howell,  4  F.  &  F.  160,  Bramwell,  B.,  and  the 
Recorder. 

Add  to  note  (*)  S.  C.  4  B.  &  S.  376.  Pase  143- 

Where  an  indictment  on  the  Naval  Discipline  Act,  24  &  25  Viet.  Page  160. 
c.  115,  s.  57,  charged  that  the  defendant  on  his  oath  before  a  court- 
martial  held  on  board  Her  Majesty's  ship  H.,  then  being  on  the  high 
seas,  and  within  the  jurisdiction  of  the  Admiralty  of  England,  wilfully 
and  corruptly  did  give  false  evidence,  contrary  to  the  form  of  the 
statute,  &c. ;  it  was  doubted  whether  this  was  an  indictment  for  perjury 
within  the  22  &  23  Viet.  c.  17,  s.  1,  and  also  whether  that  enactment 
extends  to  offences  committed  on  the  high  seas.  It  seems  that  the 
taking  of  a  false  oath  before  a  court-martial  is  perjury  at  common  law. 
Reg.  v.  Heane,  4  B.  &  S.  947. 

The  prisoner,  a  foreigner,  was  indicted  for  conspiring  at  Ramsgate 
with  the  owner,  the  master,  and  the  mate  of  a  ship,  to  cast  away  the 
ship,  with  intent  to  prejudice  the  underwriters.  The  ship  was  a 
Prussian  merchant  vessel,  named  the  Alma,  and  arrived  at  Ramsgate, 
and  afterwards  sailed  thence,  and  she  was  in  six  days'  time  scuttled  and 
sunk  by  the  prisoner  and  others.  The  prisoner  was  apprehended,  and 
made  statements  implicating  himself,  the  captain,  and  the  mate.  He 
said  that  the  mate  had  said  in  Ramsgate  that  the  ship  would  never 
reach  her  place  of  destination,  and  spoke  of  the  making  away  of  the 
ship  in  an  unlawful  manner;  and  when  the  prisoner  said,  '  Then  we  had 
better  sink  her  here  at  once  on  the  bar,'  the  mate  replied  that  was  too 
close  to  land  to  make  away  with  the  ship  in  an  unlawful  manner,  or  to 
sink  her.  Martin,  B.,  told  the  jury,  *  The  ship  was  a  foreign  ship,  and 
she  was  sunk  by  foreigners  far  from  the  English  coast,  and  so  out  of  the 
jurisdiction  of  our  courts.  But  the  conspiracy  in  this  country  to  commit 
the  offence  is  criminal  by  our  law.  And  this  case  does  not  raise  the 
point  which  arose  in  Reg.  v.  Bernard,  1  F.  &  F.  240,  as  to  a  conspiracy 
limited  to  a  criminal  offence  to  be  committed  abroad.  For  here,  if  the 
prisoner  was  party  to  the  conspiracy  at  all,  it  was  not  so  limited ;  for  it 
was  clearly  contemplated  that  the  ship  might  be  destroyed  off  the  bar 
at  Ramsgate,  which  would  be  within  the  jurisdiction.  The  offence  of 
conspiracy  would  be  committed  by  any  persons  conspiring  together  to 
commit  an  unlawful  act  to  the  prejudice  or  injury  of  others,  if  the  con- 
spiracy was  in  this  country,  although  the  overt  acts  were  abroad.  .  .  . 
The  question  is,  was  it  agreed  by  and  between  the  prisoner  and  any 
other  person  at  Ramsgate  that  the  ship  should  be  destroyed,  whether  at 
sea  or  in  port  ? '  Reg.  v.  Kohn,  4  F.  &  F.  68. 

The  prisoner  was  indicted  for  feloniously  demanding,  with  menaces,  Page  203. 
five  shillings  from  the  prosecutor.  The  prisoner  was  a  policeman  on 
duty  in  his  uniform,  and  the  prosecutor  proved  that  he  was  going  home 
in  the  night,  and  had  spoken  to  a  woman,  when  the  prisoner  came  up 
and  said,  *  You  have  been  talking  to  a  prostitute.'  I  said,  *  I  do  not 
know  who  she  is  or  what  she  is.'  He  said,  'You  must  go  with  me  to 
Hotham  Street  Bridewell.'  I  said,  '  I  had  the  care  of  three  horses,  and 
if  he  would  go  with  me  to  my  master,  and  leave  the  keys,  I  would  go 
anywhere  with  him.'  He  said  I  was  under  a  penalty  of  I/,  and  costs  for 
talking  to  a  prostitute  in  the  streets,  and  that  if  I  would  give  him  5*.  I 
might  go  about  my  business.  He  pulled  out  a  book  to  take  my  name. 
He  asked  my  name,  and  said  he  would  write  it  down.  He  did  not 
write  it  down.  He  took  the  book  out  before  he  mentioned  the  5s.  I 
pulled  out  a  half-crown  and  two-shilling  piece,  and  he  placed  it  in  his 
right-hand  pocket.  The  prisoner  afterwards  said,  '  This  is  only  a  two- 
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shilling  piece ;  I  must  have  the  other  sixpence.  It  was  objected,  1st, 
that  as  the  money  was  obtained,  the  case  was  not  within  the  clause  of 
the  statute ;  2nd,  that  this  was  not  a  menace  within  the  statute,  as 
it  was  a  threat  to  accuse  of  a  non-existing  offence  ;  but,  upon  a  case 
reserved,  it  was  held,  1st,  that  the  first  objection  was  not  correct, 
because  part  only  of  the  5s.  demanded  was  obtained ;  and  even  if  the 
whole  had  been  obtained,  Reg.  v.  Norton,  8  C.  &  P.  671,  showed  that 
that  made  no  difference ;  2nd,  that  there  was  no  ground  for  the  objec- 
tion that  this  was  not  a  menace,  because  it  was  a  threat  to  accuse  of  a 
non-existing  offence.  If  a  policeman  states  that  he  is  acting  under 
authority,  and  that  it  is  his  intention  to  exercise  the  authority  which 
he  professes  to  have  unless  money  is  given  to  him,  that  is  a  menace 
within  the  statute.  The  threat  was  within  the  plain  words  of  the 
statute.  Reg.  v.  Robertson,  10  Cox,  C.  C.  9.  Reg.v.  Walton,  L.  &  C.  288, 
had  been  relied  on  for  the  prisoner,  and  the  court  did  not  express  any 
approval  of  the  judgment  in  that  case ;  and  the  decision  in  this  case 
seems  to  bear  against  that  judgment.  On  Rex  v.  Knewland  being  cited, 
Channell,  B.,  said,  <  This  is  a  statutory  offence.  The  decision  in  that 
case  was  that  the  facts  did  not  support  an  indictment  for  robbery  at 
common  law,'  which  is  the  correct  distinction. 

Page  204.  After  Robertson  in  the  note  add  10  Cox,  C.  C.  9.     L.  &  C.  483. 

Page  211.  Where  an  indictment   contained  three   counts,    each   charging  the 

sending  of  a  different  threatening  letter,  Byles,  J.,  held  that  the  pro- 
secutor must  elect  on  which  count  he  would  proceed,  though  any  letter 
leading  up  to  or  explaining  the  letter  on  which  the  trial  proceeded 
would  be  admissible.  Reg.  v.  Ward,  10  Cox,  C.  C.  42. 

Page  215.  On  a  trial  for  murder,  Pollock,  C.  B.,  said,  *  There  was  no  doubt  that 

it  had  been  said  that  there  ought  to  be  certainty.  There  ought  to  be 
the  highest  certainty  that  there  was  in  human  affairs ;  and  the  rule 
that  Lord  Tenterden  laid  down  was  this — and  I  pronounce  it  in  his 
very  words:  '  The  jury  should  be  persuaded  of  the  guilt  of  the  pri- 
soner before  they  find  him  guilty  to  the  same  extent,  (as)  they  ought 
to  have  the  same  certainty  that  they  would  have  in  the  transaction 
of  their  own  most  important  concerns.  They  ought  to  have  the 
highest  practicable  degree  of  certainty  ;  demonstration  was  not  required, 
nor  was  absolute  certainty;  for  that  was  not  attainable  in  any  case 
whatever.  Direct  testimony  might  be  always  got  rid  of  by  the  sug- 
gestion that  the  witnesses  were  perjured;  and  they  never  could  have 
absolute  positive  certainty;  it  was  idle  to  speculate  as  to  what  might 
be  to  one  man  the  most  important  matter  in  his  life  ;  but  there  were 
occasions — with  reference,  for  instance,  to  the  deepest  interests  of  those 
whom  one  loved  most  dearly  ;  there  were  interests  that  might  be 
called  in  question  to  require  the  highest  consideration,  and  all  the 
certainty  that  could  be  attained  in  human  affairs.  He  did  not  think 
it  necessary  to  say  certainty  as  to  this  or  that  particular  matter,  but 
it  was  the  certainty  men  would  require  in  their  own  most  important 
concerns  in  life;  and  he  thought  that  to  hold  any  other  doctrine  or 
to  act  on  any  other  view  would  be  to  paralyse  the  law  entirely  in 
its  criminal  application,  and  to  make  it  difficult,  if  not  impossible,  to 
have  a  satisfactory  administration  of  justice.'  Reg.  v.  Kohl,  January 
12,  1865.  From  the  *  Times '  report. 

Page  238.  On  an  indictment  for  burglary  it  appeared  that  one  of  the  articles 

stolen  was  a  ring,  which  was  particularly  described  by  the  prosecutor 
as  made  of  bright  Australian  gold  in  the  form  of  a  broad  band,  with 
the  representation  of  a  buckle  to  it  as  a  garter,  and  with  an  inscrip- 
tion inside  it,  made  on  the  occasion  of  the  loss  of  a  sister,  and  in 
memory  of  her.  Channell>  B.,  held  that  it  could  not  be  asked  what 
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the  inscription  was ;  for  although  the  prosecutor  could  state  that  there 
was  an  inscription  on  the  ring,  and  could  otherwise  describe  it  so 
as  to  identify  it,  he  could  not  state  the  contents  of  the  inscription. 
The  prosecutor  produced  another  ring,  which  had  been  made  for  a 
brother  on  the  same  occasion,  and  was,  he  said,  exactly  like  the 
former.  A  witness  proved  that,  soon  after  the  burglary,  the  prisoner 
showed  her  a  ring,  which  she  described,  and  which  had  an  inscrip- 
tion on  it ;  and  Channell,  B.,  held,  that  as  no  notice  had  been  given  to 
produce  it,  the  contents  of  the  inscription  could  not  be  asked  ;  Chan- 
nell, B.,  however,  allowed  the  fellow  ring  to  be  shown  to  the  witness, 
and  she  said  that  the  ring  shown  to  her  by  the  prisoner  was 
exactly  like  it.  Reg.  v.  Farr,  4  F.  &  F.  336.  This  decision  is  con- 
trary to  all  the  authorities  as  to  the  inscription,  and  cannot  be  sup- 
ported. See  p.  238  of  this  volume. 

Where  a  governor  of  a  workhouse  took  down  a  statement  from  the  Page  263. 
deceased,  but  at  that  time  the  deceased  did  not  express  any  appre- 
hension of  death ;  and  the  next  day  the  chairman  of  the  Board  of 
Guardians  asked  her  whether]  she  was  aware  of  the  state  in  which  she 
was,  and  she  said  she  felt  she  was  dying,  and  satisfied  him  that  she 
thought  so.  He  then  questioned  her  from  the  statement,  sometimes 
putting  the  questions  from  it  in  a  leading  way,  and  sometimes  taking 
her  own  words ;  and  it  was  objected  that  the  statement  was  inadmis- 
sible, because  it  was  in  answer  to  leading  questions;  but  the  object  on 
was  overruled;  and,  on  a  case  reserved,  the  judges  seem  to  have  been 
of  opinion  that  the  statement  was  properly  admitted ;  but  the  con- 
viction was  reversed  on  another  ground.  Reg.  v.  Smith,  12  Law  T.  608. 
L.  &  C.  607. 

Where  on  an  indictment  for  setting  fire  to  a  shed  some  evidence  Page  288. 
was  given  that  the  prisoner  had  been  seen  going  away  from  the  shed  ; 
Willes,  J.,  held  that  it  could  not  be  proved  that  a  few  days  previ- 
ously, in  consequence  of  the  barking  of  a  dog,  the  prosecutor's  family 
had  gone  out,  and  seen  another  shed  on  fire,  and  the  prisoner  and  his 
wife  standing  at  their  back  door  laughing,  and  looking  on,  and  that, 
when  a  member  of  the  prosecutor's  family  went  to  get  a  bucket  of 
water  to  put  the  fire  out,  the  prisoner  came  behind  her  and  upset 
her,  and  prevented  her  doing  so.  Reg.  v.  Harris,  4  F.  &  F.  342.  It 
seems  very  strange  that  it  never  occurred  to  anyone  that  this  evidence 
was  clearly  admissible,  as  very  cogent  proof  of  malice  against  the 
prosecutor. 

The  facts  of  Reg.  v.  Garner,  3  F.  &  F.  681,  are  much  better  stated  Page  291. 
in  4  F.  &  F.  346.  The  husband  kept  a  general  shop,  in  which  he 
had  a  considerable  quantity  of  arsenic,  which  he  was  in  the  habit  of 
selling  to  farmers,  and  occasionally  supplied  milk  to  neighbouring 
families.  He  had  a  beershop  near,  kept  by  a  woman  named  Shep- 
herd. Jemima  Garner,  the  husband's  mother,  had  resided  with  him 
for  a  short  time  before  her  death,  and  quarrels  arose  between  her  and 
the  husband  and  wife,  and  various  expressions  of  ill-will  borne  by  the 
wife  to  J.  Garner  were  proved.  A  short  time  before  J.  Garner's 
death,  the  wife  had  expressed  jealousy  of  Shepherd ;  and  Shepherd's 
children  were  seized  with  violent  sickness,  followed  by  great  thirst, 
after  taking  some  milk  sent  by  the  wife.  Shepherd  gave  the  rest 
of  the  milk  to  Mrs.  Mann,  and  all  who  partook  of  it  were  affected 
in  the  same  way.  The  following  day  Shepherd's  girl,  who  went  for 
milk,  was  told  by  the  wife  to  take  a  particular  can  out  of  two  stand- 
ing together.  She  took  the  other  whilst  the  wife's  back  was  turned 
and  on  that  day  Shepherd's  children  were  not  affected ;  but  several 
persons  in  Garner's  house  who  had  eaten  rice  pudding  made  with 
milk  were  seized  with  sickness,  followed  by  violent  thirst.  J.  Garner 
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had  eaten  part  of  this  pudding,  and  was  taken  ill  like  the  others. 
She  was  attended  during  her  illness  by  the  wife,  who  prepared  all 
her  meals,  and  died.  In  the  course  of  her  illness  she  had  shown 
constant  symptoms  of  the  presence  of  an  irritant  poison  in  her  stomach. 
Two  or  three  months  after  her  death  the  horse  of  another  person, 
against  whom  the  wife  was  supposed  to  have  a  spite,  and  two  other 
horses,  were  poisoned  with  arsenic  in  the  prisoners'  stables.  In  conse- 
quence of  what  then  transpired  the  body  of  J.  Garner  was  taken  up, 
and  fou  d  to  contain  arsenic  enough  to  cause  death.  The  body  of 
the  husband's  first  wife  was  then  exhumed,  and  also  found  to  con- 
tain arsenic.  She  had  died  in  March,  and  J.  Garner  in  the  December 
following.  All  the  food  of  the  first  wife  was  prepared  for  her  by  the 
second  wife,  then  a  servant  in  the  house,  and  both  the  first  wife  and 
Shepherd,  who  attended  her  and  occasionally  tasted  the  food  prepared 
for  her,  showed  symptoms  of  poisoning  by  arsenic  during  the  whole 
continuance  of  the  illness,  while  the  prisoners,  who  were  the  only 
other  persons  in  the  house,  were  not  affected.  All  these  facts  were 
given  in  evidence  for  the  purpose  of  showing  that  J.  Garner  died  of 
poison  wilfully  administered  to  her  by  the  prisoners.  The  case  is  said 
to  have  been  privately  argued  before  Willes,  J.,  who  held  the  evidence 
admissible. 

Page  202.  After  Rowton  in  the  note  add  10  Cox,  C.  C.  25.     L.  &  C.  520. 

Page  304.  After  Tuberfield  in  the  note  add  S.  C.  10  Cox,  C.  C.  1,  L.  &  C.  495, 

as  Turberfield. 

Page  316.  Although   it   is   little   likely  that   a   question    should   arise   in  any 

criminal  proceeding  as  to  the  strict  legality  of  a  change  of  name,  it 
may  be  well  to  mention  that  on  the  great  Roll  of  the  Pipe,  26  Hen. 
2,  A.D.  1180,  mem.  1,  Essex  and  Hertford,  under  the  heading  '  De 
oblatis  per  Ranulphum  de  Glanvilla,'  is  this  entry  :  '  Ylgerus  Luvel 
debet  dimidiam  marcam  quia  vocavit  se  alio  nomine  quam  proprio.' 
This  shows  that  at  that  time  a  change  of  name  was  not  in  every 
case  lawful.  The  roll  was  examined  at  my  request.  Quaere  was  this 
Ranulphus  de  Glanvilla,  the  great  lawyer,  or  his  father  ?  See  Baker's 
Chronicle,  p.  92.  Grose's  Antiq.  *  Butty  Priory/ 


Page  386.  On  a  trial  for  murder  it  appeared  that  the  prisoner,  on  her  arrival 

in  the  gaol,  was  sent  into  a  room  alone  with  Edwards  to  be  searched. 
Edwards  was  the  wife  of  a  sergeant  of  police,  but  was  not  employed 
in  any  capacity  at  the  gaol  except  as  a  searcher  of  female  prisoners, 
for  the  performance  of  which  duty  she  received  regular  wages.  Soon 
after  entering  the  room,  and  during  the  search,  the  prisoner  said,  <I 
shall  be  hung  ;  I  shall  be  sure  to  be  hung  ;  '  and,  after  a  pause,  '  If 
I  tell  the  truth  shall  I  be  hung  ?  '  Edwards,  who  saw  that  the  pri- 
soner was  much  agitated,  and  wished  to  soothe  her,  answered,  *  No, 
nonsense,  you  will  not  be  hung.  Who  told  you  so  ?  '  and  thereupon 
the  prisoner  made  a  statement.  Rex  v.  Enoch,  5  C.  &  P.  539,  was 
cited  ;  and  Channell,  B.,  after  consulting  Crompton,  J.,  held  the  state- 
ment inadmissible.  Reg.  v.  Windsor,  4  F.  &  F.  360. 

Page  483.  Where  on  an  indictment  for  endeavouring  to  conceal  the  birth  of  a 

child,  of  which  E.  Fox  had  been  delivered,  it  was  proposed  to  read 
the  deposition  made  by  the  prisoner  at  the  inquest  held  on  the  body 
of  E.  Fox,  the  coroner  having  proved  that  he  had  cautioned  the  pri- 
soner previously  to  his  making  the  deposition,  and  this  was  objected 
to  ;  Martin,  B.,  held  that  it  might  be  read,  but  would  have  reserved 
the  point  if  the  prisoner  had  been  convicted.  Reg.  v.  Colmer,  9  Cox, 
C.  C.  506. 

Page  608,  It  is  no  confirmation  of  a  thief  that  the  stolea   property  is   found 
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on  the  premises  of  the  person  charged  as  receiver,  as  the  thief  may 
have  placed  the  goods  there  himself.  Keg.  v.  Pratt,  4  F.  &  F.  315, 
Pollock,  C.  B. 

It  may  be  well  to  add  that,  if  the  14  &  15  Viet.  c.  99,  s.  2,  stood  Page  624. 
alone,  it  would  render  every  defendant  in  a  criminal  case  a  compe- 
tent witness,  and  if  sec.  3  is  confined  to  crimes  of  commission,  defen- 
dants charged  with  crimes  of  omission  are  competent.  The  words 
used  are  very  inaccurate  ;  but  it  is  not  probable  that  the  clause  would 
be  held  to  be  confined  to  crimes  of  commission  only,  and  consequently 
no  defendant  in  a  criminal  case  seems  to  be  rendered  competent  by  this 
Act ;  and  the  statutes  inserted  in  p.  624  must  be  resorted  to  for  the  cases 
in  which  such  defendants  are  rendered  competent ;  and  it  seems  clear 
that  these  statutes  are  in  no  way  affected  by  the  subsequent  statutes, 
which  were  passed  to  render  persons  competent,  and  not  to  render  any 
persons  incompetent. 
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POSTSCRIPT. 

SINGS  the  Addenda  went  to  press  the  following  alterations  have  been 
made  : — Vol.  1,  pp.  481,  595,  601,  the  4  Geo.  4,  c.  64,  is  repealed  by  the 
28  &  29  Viet.  c.  126,  and  by  sec.  37,  '  every  person  who  aids  any 
prisoner  in  escaping  or  attempting  to  escape  from  any  prison,  or  who, 
with  intent  to  facilitate  the  escape  of  any  prisoner,  conveys  or  causes  to 
be  conveyed  into  any  prison  any  mask,  dress,  or  other  disguise,  or  any 
letter,  or  any  other  article  or  thing,  shall  be  guilty  of  felony,  and  on 
conviction  be  sentenced  to  imprisonment  with  hard  labour  for  a  tevm 
not  exceeding  two  years/ 

Sec.  38.  *  Every  person  who,  contrary  to  the  regulations  of  the  prison, 
brings  or  attempts  by  any  means  whatever  to  introduce  into  any  prison 
any  spirituous  or  fermented  liquor  or  tobacco,  and  every  officer  of  a 
prison  who  suffers  any  spirituous  or  fermented  liquor  or  tobacco  to  be 
sold  or  used  therein,  contrary  to  the  prison  regulations,  on  conviction 
shall  be  sentenced  to  imprisonment  for  a  term  not  exceeding  six  months, 
or  to  a  penalty  not  exceeding  twenty  pounds,  or  both,  in  the  discretion 
of  the  court,  and  every  officer  of  a  prison  convicted  under  this  section 
shall,  in  addition  to  any  other  punishment,  forfeit  his  office  and  all 
arrears  of  salary  due  to  him.' 

Sec.  39.  '  Every  person  who,  contrary  to  the  regulations  of  a  prison, 
conveys  or  attempts  to  convey  any  letter  or  other  document,  or  any 
article  whatever  not  allowed  by  such  regulations,  into  or  out  of  any 
prison,  shall  on  conviction  incur  a  penalty  not  exceeding  ten  pounds, 
and  if  an  officer  of  the  prison,  shall  forfeit  his  office  and  all  arrears  of 
salary  due  to  him,  but  this  section  shall  not  apply  in  cases  where  the 
offender  is  liable  to  a  more  severe  punishment  under  any  other  provision 
of  this  Act.' 


Vol.  2,  pp.  917,  918,  919,  1012,  the  11  Geo.  4,  c.  20,  is  repealed  by 
the  28  &  29  Viet.  c.  112,   except  sec.  80;  and  by  the  28  &  29  Viet, 
c.  124,  s.  6,   'if  any  person,  in  order  to  sustain  any  claim  to  any  pay,  punisliment 
wages,  allotment,  prize  money,  bounty  money,  grant,  or  other  allowance  for  uttering 
in  the  nature  thereof,  half  pay,  pension,  or  allowance  from  the  compas-  false  peti- & 
sionate  fund  of  the  navy,  or  other  money  payable  by  the  admiralty,  or  tions,  certifi- 
to  any  effects  or  money  in  charge  of  the  admiralty, — or  in  order  to  cate;  &c- 
procure  any  person  to  be  admitted  a  pensioner  as  the  widow  of  an  officer 
of  the  navy, — does  any  of  the  following  things,  namely, — offers  or  utters 
to  any  person  in  the  service  of  the  crown  or  of  the  admiralty  any  false 
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affidavit,  knowing  the  same  to  be  false,  or  makes  or  subscribes  or  offers 
'or  utters  as  aforesaid  any  false  written  petition,  application?  statement, 
answer,  certificate,  or  voucher,  or  other  false  writing,  knowing  the  same 
to  be  false, — every  such  person  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  five  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement,  or  on  summary 
conviction  before  a  justice,  sheriff,  or  magistrate  shall  be  liable  to  be 
imprisoned  for  any  term  not  exceeding  six  months,  with  or  without  hard 
labour.' 

Sec.  7.  '  The  following  sections  of  the  Act  of  the  session  of  the 
twenty-fourth  and  twenty-fifth  years  of  Her  Majesty's  reign  (chapter 
ninety-eight),  "  to  consolidate  and  amend  the  statute  law  of  England  and 
Ireland  relating  to  indictable  offences  by  forgery,"  shall  be  incorporated 
with  this  Act,  and  shall  be  read  as  if  they  were  here  re-enacted,  namely, 
— sections  forty  to  forty-two  and  fifty  to  fifty-three  (all  inclusive)  ;  and 
for  this  purpose  the  expression  "  this  Act "  used  in  the  said  incorporated 
sections  shall  be  construed  to  include  the  present  Act,  and  expressions 
therein  used  relating  to  forgery  or  forged  writings  shall  be  construed  to 
apply  to  any  Act  being  a  misdemeanor  under  the  last  foregoing  pro- 
vision of  this  Act,  and  to  writings  made,  subscribed,  offered,  or  uttered 
in  contravention  of  that  provision. 

Sec.  8.  *  If  any  person  in  order  to  receive  any  pay,  wages,  allotment, 
prize  money,  bounty  money,  grant,  or  other  allowance  in  the  nature 
thereof,  half  pay,  pension,  or  allowance  from  the  compassionate  fund  of 
the  navy,  payable  or  supposed  to  be  payable  by  the  admiralty,  or  any 
other  money  so  payable  or  supposed  to  be  payable,  or  any  effects  or 
money  in  charge  or  supposed  to  be  in  charge  of  the  admiralty,  falsely 
and  deceitfully  personates  any  person  entitled  or  supposed  to  be  entitled 
to  receive  the  same,  every  such  person  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  any  term  not  exceeding  five  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement,  or  on  summary 
conviction  before  a  justice,  sheriff,  or  magistrate  shall  be  liable  to  be 
imprisoned  for  any  term  not  exceeding  six  months,  with  or  without  hard 
labour. 


Vol.  2,  p.  1055,  the  28  &  29  Viet.  c.  90,  repeals  the  14  Geo.  3,  c.  78  ; 
except  sec.  83  and  86. 


APPENDIX    OF    STATUTES. 


3  GEO.  4,  c.  114. 

An  Act  to  provide  for  the  more  effectual  Punishment  of  certain  Offences 
by  Imprisonment  with  Hard  Labour. 

[5th  August,  1822.] 

AFTER  reciting  the  53  Geo.  3,  c.  162,  it  is  enacted,  that  *  whenever  any 
person  shall  be  convicted  of  any  of  the  offences  hereafter  specified  and 
set  forth,  that  is  to  say,  [any  assault  with  intent  to  commit  felony ;]  any 
attempt  to  commit  felony ;  any  riot ;  [any  misdemeanor  for  having 
received  stolen  goods,  knowing  them  to  have  been  stolen ;  any  assault 
upon  a  peace  officer,  or  upon  an  officer  of  the  customs  or  excise,  or 
upon  any  other  officer  of  the  revenue,  in  the  due  discharge  and  execution 
of  his  or  their  respective  duty  or  duties,  or  upon  any  person  or  persons 
acting  in  aid  of  any  such  officer  or  officers  in  the  due  discharge  and 
execution  of  his  or  their  respective  duty  or  duties,  any  assault  committed 
in  pursuance  of  any  conspiracy  to  raise  the  rate  of  wages ;  being  an 
utterer  of  counterfeit  money,  knowing  the  same  to  be  counterfeit ; 
knowingly  and  designedly  obtaining  money,  goods,  wares,  or  merchan- 
dises, bills,  bonds,  or  other  securities  for  money,  by  false  pretences,  with 
intent  to  cheat  any  person  of  the  same]  keeping  a  common  gaming- 
house, a  common  bawdy-house,  or  a  common  ill-governed  and  disorderly 
house  ;  wilful  and  corrupt  perjury,  or  of  subornation  of  perjury  ;  having 
entered  any  open  or  inclosed  ground  with  intent  there  illegally  to 
destroy,  take,  or  kill  game  or  rabbits,  or  with  intent  to  aid,  abet,  and 
assist  any  person  or  persons  illegally  to  destroy,  take,  or  kill  game  or 
rabbits,  and  having  been  there  found  at  night  armed  with  any  offensive 
weapon ;  in  each  and  every  of  the  above  cases,  and  whenever  any  person 
shall  be  convicted  of  any  or  either  of  the  aforesaid  offences,  it  shall  and 
may  be  lawful  for  the  court  before  which  any  such  offender  shall  be  con- 
victed, or  which  by  law  is  authorised  to  pass  sentence  upon  any  such 
offender,  to  award  and  order  (if  such  court  shall  think  fit)  sentence  of 
imprisonment  with  hard  labour  for  any  term  not  exceeding  the  term  for 
which  such  court  may  now  imprison  for  such  offences,  either  in  addition 
to  or  in  lieu  of  any  other  punishment  which  may  be  inflicted  on  any  such 
offenders  by  any  law  in  force  before  the  passing  of  this  Act ;  and  every 
such  offender  shall  thereupon  suffer  such  sentence,  in  such  place,  and  for 
such  time  as  aforesaid,  as  such  court  shall  think  fit  to  direct.' 

The  parts  of  this  statute  between  brackets  are  repealed  by  the  9  Geo.  4, 
c.  31,  s.  1,  9  Geo.  4,  c.  53,  s.  1,  9  Geo.  4,  c.  74,  s.  125,  7  &  8  Geo.  4, 
c.  27,  and  2  Will.  4,  c.  34,  s.  1. 

4  GEO.  4,  c.  48. 

An  Act  for  enabling  Courts  to  abstain  from  pronouncing  Sentence  of 
Death  in  certain  Capital  Felonies. 

\±th  July,  1823.] 

*  Whereas  it  is  expedient  that  in  all  cases  of  felony  not  within  the 
benefit  of  clergy,  except  murder,  the  court  before  which  the  offender  or  of- 
fenders shall  be  convicted  shall  be  authorized  to  abstain  from  pronouncing 
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judgment  of  death,  whenever  such  court  shall  be  of  opinion  that,  under 
the  particular  circumstances  of  any  case,  the  offender  or  offenders  is 
or  are  a  fit  and  proper  subject  or  fit  and  proper  subjects  to  be  recom- 
mended for  the  royal  mercy:'  enacts,  that  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  that  from  and  after  the  passing  of  this  Act, 
whenever  any  persons  shall  be  convicted  of  any  felony,  except  murder,  and 
shall  by  law  be  excluded  the  benefit  of  clergy  in  respect  thereof,  and  the 
court  before  which  such  offender  shall  be  convicted  shall  be  of  opinion 
that,  under  the  particular  circumstances  of  the  case,  such  offender  is  a  fit 
and  proper  subject  to  be  recommended  for  the  royal  mercy,  it  shall  and 
may  be  lawful  for  such  court,  if  it  shall  think  fit  so  to  do,  to  direct  the 
proper  officer  then  being  present  in  court  to  require  and  ask,  whereupon 
such  officer  shall  require  and  ask  if  such  offender  hath  or  knoweth  any- 
thing to  say,  why  judgment  of  death  should  not  be  recorded  against  such 
offender ;  and  in  case  such  offender  shall  not  allege  any  matter  or  thing 
sufficient  in  law  to  arrest  or  bar  such  judgment,  the  court  shall  and  may 
and  is  hereby  authorized  to  abstain  from  pronouncing  judgment  of  death 
upon  such  offender  ;  and,  instead  of  pronouncing  such  judgment,  to  order 
the  same  to  be  entered  of  record,  and  thereupon  such  proper  officer  as 
aforesaid  shall  and  may  and  is  hereby  authorized  to  enter  judgment  of 
death  on  record  against  such  offender,  in  the  usual  and  accustomed  form, 
and  in  such  and  the  same  manner  as  is  now  used,  and  as  if  judgment  of 
death  had  actually  been  pronounced  in  open  court  against  such  offender, 
by  the  court  before  which  such  offender  shall  have  been  convicted. 

By  sec.  2.  A  record  of  every  such  judgment,  so  entered  as  aforesaid, 
shall  have  the  like  effect  to  all  intents  and  purposes,  and  be  followed  by 
all  the  same  consequences,  as  if  such  judgment  had  actually  been  pro- 
nounced in  open  court,  and  the  offender  had  been  reprieved  by  the  court. 

By  sec.  3.  Nothing  herein  contained  shall  extend  to  that  part  of  the 
United  Kingdom  called  Scotland. 

7  GEO.  4,  c.  64. 

19.  'For  preventing  abuses  from  dilatory  pleas,'  enacts,  that  no  indict- 
ment or  information  shall  be  abated  by  reason  of  any  dilatory  plea  of 
misnomer  or  of  want  of  addition,  or  of  wrong  addition  of  the  party 
offering  such  plea  ;  if  the  court  shall  be  satisfied  by  affidavit  or  otherwise 
of  the  truth  of  such  plea  ;   but  in  such  case  the  court  shall  forthwith 
cause  the  indictment  or  information  to    be  amended  according  to  the 
truth,  and  shall  call  upon  such  party  to  plead  thereto,  and  shall  proceed 
as  if  no  such  dilatory  plea  had  been  pleaded. 

20.  '  And  that  the  punishment  of  offenders  may  be  less  frequently 
intercepted  in  consequence  of  technical  niceties ;'  be  it  enacted,  that  no 
judgment  upon  any  indictment  or  information  for  any  felony  or  misde- 
meanor, whether  after  verdict  or  outlawry,  or  by  confession,  default,  or 
toherwise,  shall  be  stayed  or  reversed  for  want  of  the  averment  of  any 
matter  unnecessary  to  be  proved,  nor  for  the  omission  of  the  words  '  as 
appears  by  the  record,'  or  of  the  words  *  with  force  and  arms,'  or  of  the 
words  '  against  the  peace,'  nor  for  the  insertion  of  the  words  *  against 
the  form  of  the  statute,'  instead  of  the  words  '  against  the  form  of  the 
statutes,'  or  vice  versa,  nor  for  that  any  person  or  persons  mentioned  in 
the  indictment  or  information  is  or  are  designated  by  a  name  of  office  or 
other  descriptive  appellation,  instead  of  his,  her,  or  their  proper  name  or 
names,  nor  for  omitting  to  state  the  time  at  which  the  offence  was  com- 
mitted, in  any  case  where  time  is  not  of  the  essence  of  the  offence,  nor 
for  stating  the  time  imperfectly,  nor  for  stating  the  offence  to  have  been 
committed  on  a  day  subsequent  to  the  finding  of  the  indictment  or  ex- 
hibiting the  information,  or  on  an  impossible  clay,  or  on  a  day  that 
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never  happened,  nor  for  want  of  a  proper  or  perfect  venue,  where  the 
court  shall  appear  by  the  indictment  or  information  to  have  had  juris- 
diction over  the  offence. 

7  &  8  GEO.  4,  c.  28. 

An  Act  for  further  improving  the  Administration  of  Justice  in  Criminal 

Cases  in  England* 

[2\st  June,  1827.] 

*  Whereas  trials  for  criminal  offences  in  that  part  of  the  United  King- 
dom called  England  are  attended  with  some  forms  which  frequently 
impede  the  due  administration  of  justice,  and  it  is  therefore  expedient 
to  abolish  such  forms,  and  also  to  abolish  the  benefit  of  clergy,  and  to 
make  better  provision  for  the  punishment  of  offenders  in  certain  cases:' 
be  it  therefore  enacted  by  the  King's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  that  if  any  person,  not  having  privilege  of  peerage,  being 
arraigned  upon  any  indictment  for  treason,  felony,  or  piracy,  shall  plead 
thereto  a  plea  of  'Not  guilty,'  he  shall  by  such  plea,  without  any  further 
form,  be  deemed  to  have  put  himself  upon  the  country  for  trial;  and  the 
court  shall,  in  the  usual  manner,  order  a  jury  for  the  trial  of  such  person 
accordingly. 

2.  If  any  person,  being  arraigned  upon  or  charged  with  any  indict- 
ment or  information  for  treason,  felony,  piracy,  or  misdemeanor,  shall 
stand  mute  of  malice,  or  will  not  answer  directly  to  the  indictment  or 
information,  in  every  such  case  it  shall  be  lawful  for  the  court,  if  it  shall 
so  think  fit,  to  order  the  proper  officer  to  enter  a  plea  of  *  Not  guilty ' 
on  behalf  of  such  person ;  and  the  plea  so  entered  shall  have  the  same 
force  and  effect  as  if  such  person  had  actually  pleaded  the  same. 

3.  If  any  person,  indicted  for  any  treason,  felony,  or  piracy,  shall 
challenge  peremptorily  a  greater  number  of  the  men  returned  to  be  of 
the  jury  than  such  person  is  entitled  bylaw  so  to  challenge  in  any  of  the 
said  cases,  every  peremptory  challenge  beyond  the  number  allowed  by 
law  in  any  of  the  said  cases  shall  be  entirely  void,  and  the  trial  of  such 
person  shall  proceed  as  if  no  such  challenge  had  been  made. 

4.  No  plea  setting  forth  any  attainder  shall  be  pleaded  in  bar  of  any 
indictment,  unless  the  attainder  be  for  the  same  offence  as  that  charged 
in  the  indictment. 

5.  Where  any  person  shall  be  indicted  for  treason  or  felony,  the  jury 
empanelled  to  try  such  person  shall  not  be  charged  to  inquire  concern- 
ing his  lands,  tenements,  or  goods,  nor  whether  he  fled  for  such  treason 
or  felony. 

6.  Benefit  of  clergy,  with  respect  -to  persons  convicted  of  felony,  shall 
be  abolished  ;  but  that  nothing  herein  contained  shall  prevent  the  joinder 
in  any  indictment  of  any  counts  which  might  have  been  joined  before 
the  passing  of  this  Act. 

7.  No  person  convicted  of  felony  shall  suffer  death  unless   it  be  for 
some  felony  which  was  excluded  from  the  benefit  of  clergy  before  or  on 
the  first  day  of  the  present  session  of  Parliament,  or  which  hath  been 
or  shall  be  made  punishable  with  death  by  some  statute  passed  after 
that  day. 

8.  Every  person  convicted  of  any  felony,  not  punishable  with  death, 
shall  be  punished  in   the  manner  prescribed  by  the  statute  or  statutes 
specially  relating  to  such  felony;  and  that  every  person  convicted  of  any 
felony,  for  which  no  punishment  hath  been  or  hereafter  may  be  specially 
provided,  shall  be  deemed  to  be  punishable  under  this  Act,  and  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for 
the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
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privately  whipped  (if  the  court  shall  so  think  fit),  in  addition  to  such 
imprisonment. 

9.  And  with  regard  to  the  place  and  mode  of  imprisonment  for  all 
offences  punishable  under  this  Act,  be  it  enacted,  that  where  any  person 
shall  be  convicted  of  any  offence  punishable  under  this  Act,  for  which 
imprisonment  may  be  awarded,  it  shall  be  lawful  for  the  court  to  sen- 
tence the  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard 
labour,  in  the  common  gaol  or  house  of  correction,  and  also  to  direct  that 
the  offender  shall  be  kept  in  solitary  confinement  for  the  whole  or  any 
portion  or  portions  of  such  imprisonment,  or  of  such  imprisonment  with 
hard  labour  as  to  the  court  in  its  discretion  shall  seem  meet. 

10.  Wherever  sentence  shall  be  passed  for  felony  on  a  person  already 
imprisoned  under  sentence  for  another  crime,  it  shall  be  lawful  for  the 
court  to  award  imprisonment  for  the  subsequent  offence,  to  commence  at 
the  expiration  of  the  imprisonment  to  which  such  person  shall  have  been 
previously  sentenced;  and  where  such  person  shall   be  already  under 
sentence  either  of  imprisonment  or  of  transportation,  the  court,  if  em- 
powered to  pass  sentence  of  transportation,  may  award  such  sentence 
for  the  subsequent  offence,  to  commence  at  the  expiration  of  the  im- 
prisonment or   transportation  to  which   such  person  shall  have   been 
previously  sentenced,  although  the  aggregate  term  of  imprisonment  or 
transportation  respectively  may  exceed  the  term  for  which  either  of  those 
punishments  could  be  otherwise  awarded. 

1 1 .  And  whereas  it  is  expedient  to  provide  for  the  more  exemplary 
punishment  of  offenders  who  commit  felony  after  a  previous  conviction 
for  felony,  whether  such  conviction  shall  have  taken  place  before  or 
after  the  commencement  of  this  Act  ;•  be  it  therefore  enacted,  that  if 
any  person  shall  be  convicted  of  any  felony,  not  punishable  with  death, 
committed  after  a  previous  conviction  for  felony,  such  person  shall,  on 
such  subsequent  conviction,  be  liable,  at  the  discretion  of  the  court,  to 
be  transported  beyond  the  seas  for  life,  or  for  any  term  not  less  than 
seven  years,   or   to    be    imprisoned    for  any  term  not  exceeding  four 
years ;  and,  if  a  male,  to   be   once,  twice,  or  thrice  publicly  or  pri- 
vately whipped  (if  the  court  shall  so  think  fit),  in  addition   to   such 
imprisonment ;  and  in  an  indictment  for  any  such  felony  committed  after 
a  previous  conviction  for  felony,  it  shall  be  sufficient  to  state  that  the 
offender  was  at  a  certain  time  and  place  convicted  of  felony,  without 
otherwise  describing  the  previous  felony ;  and  a  certificate  containing 
the  substance  and  effect  only  (omitting  the  formal  part)  of  the  indict- 
ment and  conviction  for  the  previous  felony,  purporting  to  be  signed  by 
the  clerk  of  the  court,  or  other  officer  having  the  custody  of  the  records 
of  the  court  where  the  offender  was  first  convicted,  or  by  the  deputy  of 
such  clerk  or  officer  (for  which  certificate  a  fee  of  six  shillings  and  eight- 
pence,  and  no  more,  shall  be  demanded  or  taken),  shall,  upon  proof  of  the 
identity  of  the  person  of  the  offender,  be  sufficient  evidence  of  the  first 
conviction,  without  proof  of  the  signature  or  official  character  of  the 
person  appearing  to  have  signed  the  same ;  and  if  any  such  clerk,  officer, 
or  deputy  shall  utter  a  false  certificate  of  any  indictment  and  conviction 
for  a  previous  felony,  or  if  any  person  other  than  such  clerk,  officer, 
or  deputy  shall  sign  any  such  certificate  as  such  clerk,  officer,  or  deputy, 
or  shall  utter  any  such  certificate  with  a  false  or  counterfeit  signature 
thereto,  every  such  offender  shall  be  guilty  of  felony,  and,  being  lawfully 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years);  and,  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped  (if  the  court  shall  so  think 
fit),  in  addition  to  such  imprisonment. 

12.  All  offences  prosecuted  in  the  High  Court  of  Admiralty  of  Eng- 
land shall,  upon  every  first  and  subsequent  conviction,  be  subject  to  the 
same  punishments,  whether  of  death  or  otherwise,  as  if  such  offences  had 
been  committed  upon  the  land. 
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13.  Where  the  King's  Majesty  shall  be  pleased  to  extend  his  royal 
mercy  to  any  offender  convicted  of  any  felony  punishable  with  death  or 
otherwise,  and   by  warrant  under  his  royal  sign  manual,  countersigned 
by  one  of  his  principal  secretaries  of  state,  shall  grant  to  such  offender 
either  a  free  or  a  conditional  pardon,  the  discharge  of  such  offender 
out  of  custody  in  the  case  of  a  free  pardon,  and  the  performance  of  the 
condition  in  the  case  of  a  conditional  pardon,  shall  have  the  effect  of  a 
pardon  under  the  Great  Seal  for  such  offender,  as  to  the  felony  for  which 
such  pardon  shall  be  so  granted:   provided  always,  that  no  free  pardon, 
nor   any  such  discharge  in   consequence   thereof,   nor  any  conditional 
pardon,  nor  the  performance  of  the  condition  thereof  in  any  of  the  cases 
aforesaid,  shall  prevent  or  mitigate  the  punishment  to  which  the  offender 
might  otherwise  be  lawfully  sentenced  on  a  subsequent  conviction  for 
any  felony  committed  after  the  granting  of  any  such  pardon. 

14.  Wherever  this  or  any  other  statute  relating  to  any  offence,  whether 
punishable  upon  indictment   or  summary  conviction,  in  describing  or 
referring  to  the  offence  or  the  subject-matter  on  or  with  respect  to  which 
it  shall  be  committed,  or  the  offender  or  the  party  affected  or  intended  to 
be  affected  by  the  offence,  hath  used  or  shall  use  words  importing  the 
singular  number  or  the  masculine  gender  only,  yet  the  statute  shall  be 
understood  to  include  several  matters  as  well  as  one  matter,  and  several 
persons  as  well  as  one  person,  and  females  as  well  as  males,  and  bodies 
corporate  as  well  as  individuals,  unless  it  be  otherwise  specially  provided, 
or  there  be  something  in  the  subject  or  context  repugnant  to  such  con- 
struction ;  and  wherever  any  forfeiture  or  penalty  is  payable  to  a  party 
aggrieved,  it  shall  be  payable  to  a  body  corporate  in  every  case  where 
such  body  shall  be  the  party  aggrieved. 

16.  Nothing  herein  contained  shall  extend  to  Scotland  or  Ireland. 

The  1 1  Geo.  4  &  1  Will.  4,  c.  70,  s.  9,  enacts,  that  upon  all  trials 
for  felonies  or  misdemeanors  upon  any  record  of  the  Court  of  King's 
Bench,  judgment  may  be  pronounced  during  the  sittings  or  assizes  by 
the  judge  before  whom  the  verdict  shall  be  taken,  as  well  upon  the  per- 
son who  shall  have  suffered  judgment  by  default  or  confession,  upon  the 
same  record,  as  upon  those  who  shall  be  tried  and  convicted,  whether 
such  persons  be  present  or  not  in  court,  excepting  only  where  the  pro- 
secution shall  be  by  information  filed  by  leave  of  the  Court  of  King's 
Bench,  or  such  cases  of  informations  filed  by  his  Majesty's  attorney- 
general,  wherein  the  attorney-general  shall  pray  that  the  judgrrient  may 
be  postponed;  and  the  judgment  so  pronounced  shall  be  indorsed  upon 
the  record  of  Nisi  Prius,  and  afterwards  entered  upon  the  record  in 
court,  and  shall  be  of  the  same  force  and  effect  as  a  judgment  of  the 
court,  unless  the  court  shall,  within  six  days  after  the  commencement  of 
the  ensuing  term,  grant  a  rule  to  show  cause  why  a  new  trial  should  not 
be  had  or  the  judgment  amended ;  and  it  shall  be  lawful  for  the  judge 
before  whom  the  trial  shall  be  had  either  to  issue  an  immediate  order  or 
warrant  for  committing  the  defendant  in  execution,  or  to  respite  the 
execution  of  the  judgment,  upon  such  terms  as  he  shall  think  fit,  until 
the  sixth  day  of  the  ensuing  term ;  and  in  case  imprisonment  shall  be 
part  of  the  sentence,  to  order  the  period  of  imprisonment  to  commence 
on  the  day  on  which  the  party  shall  be  actually  taken  to  and  confined 
in  prison. 

The  1  Viet.  c.  84,  s.  1,  recites  the  2  &  3  Will.  4,  c.  59,  s.  19  [see  vol.  2, 
p.  934],  the  2  &  3  Will.  4,  c.  125,  s.  64  [see  vol.  2,  p.  912],  the  5  & 
6  Will.  4,  c.  45,  s.  12  [see  vol.  2,  p.  922],  and  the  5  &  6  Will.  4, 
c.  51,  s.  5  [see  vol.  2,  p.  912];  and  enacts,  that  if  any  person  shall  after 
the  commencement  of  this  Act  be  convicted  of  any  of  the  offences  herein- 
before mentioned,  such  person  shall  not  suffer  death,  or  have  sentence  of 
death  awarded  against  him  or  her  for  the  same,  but  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for 
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any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  four  years  nor  less  than  two  years. 

The  Acts  recited  in  sec.  2  are  repealed  by  the  8  &  9  Viet.  c.  8  i  and 
24  &  25  Viet.  c.  95. 

3.  And  be  it  enacted,  that  when  any  person  shall  be  convicted  of  any 
offence  punishable  under  this  Act  for  which  imprisonment  may  be 
awarded,  it  shall  be  lawful  for  the  court  to  sentence  the  offender  to  be 
imprisoned,  with  or  without  hard  labour,  in  the  common  gaol  or  house 
of  correction,  and.  also  to  direct  that  the  offender  shall  be  kept  in 
solitary  confinement  for  any  portion  or  portions  of  such  imprisonment, 
not  exceeding  one  month  at  any  one  time,  and  not  exceeding  three 
months  in  any  one  year,  as  to  the  court  in  its  discretion  shall  seem  meet. 

5  &  6  VICT.  c.  38. 

An  Act  to  define  the  Jurisdiction  of  Justices  in  General  and  Quarter 

Sessions  of  the  Peace. 

[30tf/  June,  1842.] 

*  Whereas  it  is  expedient  that  the  powers  of  justices  in  general  and 
quarter  sessions  of  the  peace  with  respect  to  the  trial  of  offences  be 
better  defined  ;'  be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  that  after  the  passing  of  this  Act  neither  the  justices  of  the 
peace  acting  in  and  for  any  county,  riding,  division,  or  liberty,  nor  the 
recorder  of  any  borough,  shall,  at  any  session  of  the  peace,  or  at  any 
adjournment  thereof,  try  any  person  or  persons  for  any  treason,  murder, 
or  capital  felony,  or  for  any  felony  which,  when  committed  by  a  person 
not  previously  convicted  of  felony,  is  punishable  by  transportation 
beyond  the  seas  for  life,  or  for  any  of  the  following  offences  (that  is 
to  say)  : — 

1.  Misprision  of  treason : 

2.  Offences  against  the  Queen's  title,  prerogative,  person,  or  govern- 

ment, or  against  either  House  of  Parliament : 

3.  Offences  subject  to  the  penalties  of  prsemunire : 

4.  Blasphemy,  and  offences  against  religion  : 

5.  Administering  or  taking  unlawful  oaths  : 

6.  Perjury  and  subornation  of  perjury  : 

7.  Making  or  suborning  any  other  person  to  make  a  false  oath,  affir- 

mation, or  declaration,  punishable  as  perjury  or  as  a  misde- 
meanor: 

8.  Forgery : 

9.  Unlawfully  and  maliciously  setting  fire  to  crops  of  corn,  grain,  or 

pulse,  or  to  any  part  of  a  wood,  coppice,  or  plantation  of  trees,  or 
to  any  heath,  gorse,  furze,  or  fern  : 

10.  Bigamy,  and  offences  against  the  laws  relating  to  marriage : 

11.  Abduction  of  women  and  girls  : 

H2.  Endeavouring  to  conceal  the  birth  of  a  child  : 

13.  Offences  against  any  provision  of  the  laws  relating  to  bankrupts 

and  insolvents : 

14.  Composing,    printing,   or   publishing   blasphemous,    seditious,    or 

defamatory  libels : 

15.  Bribery : 

16.  Unlawful  combinations  and  conspiracies,   except  conspiracies  or 

combinations  to  commit  any  offence  which  such  justices  or 
recorder  respectively  have  or  has  jurisdiction  to  try  when  com- 
mitted by  one  person : 

17.  Stealing  or  fraudulently  taking,  or  injuring  or  destroying  records 

or  documents  belonging  to  any  court  of  law  or  equity,  or  relating 
to  any  proceeding  therein : 

18.  Stealing  or  fraudulently  destroying  or  concealing  wills  or  testa- 

mentary papers,  or  any  document  or  written  instrument  being 
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Provided  always,  that  nothing  herein  contained  shall  be  construed  to   Proviso  as  to 
give  authority  to  the  justices  of  the  peace  acting  in  and  for  the  cities  of  justices  acting 


London    and  Westminster,  the    liberty  of  the   Tower  of  London,   the   »j» 

borough  of  Southwark,  and  the  counties  of  Middlesex,  Essex,  Kent,  and 

Surrey,  to  try  any  person  or  persons  for  any  offence  committed   or 

alleged  to  be  committed  within  the  jurisdiction  of  the  Central  Criminal 

Court,  which  such  justices  are  restrained  from  trying  under  the  pro- 

visions of  an  Act  passed  in  the  fifth  year  oi  the  reign  of  his  late  Majesty, 

intituled,   *  An  Act  for  establishing  a  new  court  for  the  trial  of  offences   4  &  5  Will.  4, 

committed  in  the  metropolis  and  parts  adjoining.'  c.  36. 


6  &  7  VICT.  c.  12. 

An  Act  for  the  more  convenient  Holding  of  Coroners'  Inquests. 

[llth  April,  1843.] 

'  Whereas  it  often  happens  that  it  is  unknown  where  persons  lying 
dead  have  come  by  their  deathj,  and  also  that  such  persons  may  die  in 
other  places  than  those  in  which  the  cause  of  death  happened:'  be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  that 
the  coroner  only  within  whose  jurisdiction  the  body  of  any  person  upon 
whose  death  an  inquest  ought  to  be  holden  shall  be  lying  dead  shall  hold 
the  inquest,  notwithstanding  that  the  cause  of  death  did  riot  arise  within 
the  jurisdiction  of  such  coroner;  and  in  the  case  of  any  body  found 
dead  in  the  sea,  or  any  creek,  river,  or  navigable  canal  within  the  flow- 
ing of  the  sea,  where  there  shall  be  no  deputy  coroner  for  the  juris- 
diction of  the  Admiralty  of  England,  the  inquest  shall  be  holden  only 
by  the  coroner  having  jurisdiction  in  the  place  where  the  body  shall  be 
first  brought  to  land. 

2.  For  the  purpose   of   holding  coroners'  inquests  every  detached 
part  of  a  county,  riding,  or  division  shall  be  deemed  to  be  within  that 
county,  riding,  or  division  by  which   it  is  wholly  surrounded,  or  where 
it  is  partly  surrounded  by  two  or  more  counties,  ridings,  or  divisions, 
within  that  one  with  which  it  has  the  longest  common  boundary. 

3.  If  a  verdict  of  murder  or  manslaughter,  or  as  accessory  before  the 
fact  to  any  murder,  shall  be  found  by  the  jury  at  any  such  inquest, 
against  any  person  or  persons,  the  coroner  holding  the  said  inquest 
and  the  justices  of  over  and  terminer  and  gaol  delivery  for  the  county, 
city,  district,  or  place  in  which  such  inquest  shall  be  holden,  and  all 
other  persons,  shall  have  the  same  powers  respectively  for  the  commit- 
ment, trial,  and  execution  of  the  sentence  of  the  person  or  persons  so 
charged  as  they  now  by  law  possess  with  regard  to  the  commitment, 
trial,  and  execution  of  the  sentence   upon  any  person  or  persons  com- 
mitted and  tried  within  the  jurisdiction  where  the  death  happened. 

The  7  &  8  Viet.  c.  2,  recites  the  28  Hen.  8,  c.  15,  and  enacts,  that  Justices  of 
Her  Majesty's  justices  of  assize  or  others  Her  Majesty's  commissioners  by   °.?er  and  ter- 
whom  any  court  shall  be  holden  under  any  of  Her  Majesty's  commissions   miner  mav  tr7 
of  oyer  and  terminer  or  general  gaol  delivery,  shall  have  severally  and   °  .^n^es  com' 
jointly  all  the  powers  which  by  any  Act  are  given  to  the  commissioners  high  seas! 
named   in   any   commission  of  oyer   and    terminer  for    the   trying  of 
offences  committed  within  the  jurisdiction  of  the  Admiralty  of  England, 
and  that  it  shall  be  lawful  for  the  first-mentioned  justices  and  commis- 
sioners, or  any  one  or  more  of  them,  to  inquire  of,  hear,  and  determine 
all  offences  alleged  to  have  been  committed  on  the  high  seas  and  other 
places  within   the  jurisdiction   of  the  Admiralty  of  England,   and  to 
deliver  the  gaol  in  every  county  and  franchise  within  the  limits  of  their 
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several  commissions  of  any  person  committed  to  or  imprisoned  therein 
for  any  offence  alleged  to  have  been  committed  upon  the  high  seas  and 
other  places  within  the  jurisdiction  of  the  Admiralty  of  England;  and 
all  indictments  found,  and  trials  and  other  proceedings  had,  by  and 
before  the  said  justices  and  commissioners,  shall  be  valid;  and  it  shall 
be  lawful  for  the  court  to  order  the  payment  of  the  costs  and  expenses 
of  the  prosecution  of  such  offences,  in  the  manner  prescribed  by  an  Act 
of  the  seventh  year  of  King  George  the  Fourth,  intituled,  '  An  Act  for 
improving  the  administration  of  criminal  justice  in  England,'  in  the 
case  of  felonies  tried  in  the  High  Court  of  Admiralty. 

2.  In  all  indictments  preferred  before  the  said  justices  and  commis- 
sioners under  this  Act,  the  venue  laid  in  the  margin  shall  be  the  same  as  if 
the  offence  had  been  committed  in  the  county  where  the  trial  is  had ; 
and  all  material  facts  which  in  other  indictments  would  be  averred  to 
have  taken  place  in  the  county  where  the  trial  is  had  shall  in  indict- 
ments prepared  and  tried  under  this  Act  be  averred  to  have  taken  place 
*  on  the  high  seas.' 

3.  The  justice  or  justices  by  whom  any  information  shall  be  taken 
touching  any  offence  committed  within  the  jurisdiction  of  the  Admiralty 
of  England  under  the  provisions  of  an  Act  passed  in  the  seventh  year 
of  the  reign  of  King  George  the  Fourth,  intituled,  (  An  Act  to  enable  com- 
missioners for  trying  offences  upon  the  sea,  and  justices  of  the  peace,  to 
take  examinations  touching  such  offences,  and  to  commit  to  safe  custody 
persons  charged  therewith,'  if  he  or  they  shall  see  cause  thereupon  to 
commit  such  person  to  take  his  trial  for  such  offence,  shall  commit  him 
to  the  same  prison  to  which  he  would  have  been  committed  to  take  his 
trial  at  the  next  court  of  oyer  and  terminer  and  general  gaol  delivery 
if  the  offence  had  been  committed  on  land  within  the  jurisdiction  of  the 
same  justice  or  justices,  and  shall  have  authority  to  bind  by  recognizance 
all  persons  who  shall  know  or  declare  any  thing  material  touching  the 
said  offence  to   appear  at  the  said    next  court  of  oyer   and  terminer 
and  general  gaol  delivery,  then  and  there  to  prosecute  or  give  evidence 
against  the  party  accused,  and  shall  return  all  such  informations  and 
recognizances  to  the  proper  officer  of  the  court  in  which  the  trial  is  to 
be,  at  or  before  the   opening  of  the  court ;  and  every  such   offender 
shall  be  arraigned,  tried,  and   sentenced,    as   if  the   offence  had   been 
committed  within  the  county,  riding,  or  division  for  which  such  court 
shall  be  holden. 

4.  Nothing  herein  contained  shall  affect  the  jurisdiction  belonging  to 
the   Central    Criminal    Court  for   the   trial   of    persons   charged  with 
offences  committed  on  the  high  seas  and  other  places  within  the  juris- 
diction of  the  Admiralty  of  England,  or  to  restrain  the  issue  of  any 
special   commission   under  the   first-recited  Act  for  the   trial  of  such 
offenders,  if  need  shall  be. 

11  &  12  VICT.  c.  78. 

An  Act  for  the  further  Amendment  of  the  Administration  of  the 

Criminal  Law. 

\Z\st  August,  1848.] 

Questions  of          1.  When  any  person  shall  have  been  convicted  of  any  treason,  felony, 

law  may  be        Or  misdemeanor  before  any  court  of  oyer  and  terminer  or  gaol  delivery, 

served  at         or  COU1^  Of  quarter  sessions,  the  judge  or  commissioner  or  justices  of  the 

peace  for  con-   Peace  before  whom  the  case  shall  have  been  tried  may,  in  his  or  their 

sideration  of      discretion,  reserve  any  question  of  law  which  shall  have  arisen  on  the 

judges.  trial  for  the  consideration  of  the  justices  of  either  bench  and  barons  of 

the  exchequer,  and  thereupon  shall  have  authority  to  respite  execution 

of  the  judgment  on  £uch  conviction,  or  postpone  the  judgment  until  such 

question  shall  have  been  considered  and  decided,  as  he  or  they  may  think 

fit ;   and  in  either   case  the  court  in   its   discretion   shall   commit  the 

person  convicted  to  prison,  or  shall  take  a  recognizance  of  bail,  with  one 
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or  two  sufficient  sureties,  and  in  such  sum  as  the  court  shall  think  fit, 
conditioned  to  appear  at  such  time  or  times  as  the  court  shall  direct,  and 
receive  judgment,  or  to  render  himself  in  execution,  as  the  case  may  be. 

2.  The  judge  or  commissioner  or  court  of  quarter  sessions  shall  there-   Questions  re- 
upon  state,  in  a  case  signed  in  the  manner  now  usual,  the  question  or  served  to  be 
questions  of  law  which  shall  have  been  so  reserved,  with  the  special  ^"ud  es 
circumstances  upon  which  the  same  shall  have  arisen ;    and  such  case 

shall  be  transmitted  to  the  said  justices  and  barons,  and  the  said  justices 
and  barons  shall  thereupon  have  full  power  and  authority  to  hear  and 
finally  determine  the  said  question  or  questions,  and  thereupon  to  reverse, 
affirm,  or  amend  any  judgment  which  shall  have  been  given  on  the  in- 
dictment or  inquisition  on  the  trial  whereof  such  question  or  questions 
have  arisen,  or  to  avoid  such  judgment,  and  to  order  an  entry  to  be  made 
on  the  record,  that  in  the  judgment  of  the  said  justices  and  barons  the 
party  convicted  ought  not  to  have  been  convicted,  or  to  arrest  the  judg- 
ment, or  order  judgment  to  be  given  thereon  at  some  other  session  of  oyer 
and  terminer  or  gaol  delivery,  or  other  sessions  of  the  peace,  if  no  judg- 
ment shall  have  been  before  that  time  given,  as  they  shall  be  advised,  or 
to  make  such  other  order  as  justice  may  require  ;  and  such  judgment  and 
order,  if  any,  of  the  said  justices  and  barons,  shall  be  certified  under  the 
hand  of  the  presiding  chief  justice  or  chief  baron  to  the  clerk  of  assize 
or  his  deputy,  or  to  the  clerk  of  the  peace  or  his  deputy,  as  the  case 
may  be,  who  shall  enter  the  same  on  the  original  record  in  proper 
form ;  and  a  certificate  of  such  entry,  under  the  hand  of  the  clerk  of 
assize  or  his  deputy,  or  the  clerk  of  the  peace  or  his  deputy,  as  the 
case  may  be,  in  the  form,  as  near  as  may  be,  or  to  the  effect  mentioned 
in  the  schedule  annexed  to  this  Act,  with  the  necessary  alterations  to 
adapt  it  to  the  circumstances  of  the  case,  shall  be  delivered  or  trans- 
mitted by  him  to  the  sheriff  or  gaoler  in  whose  custody  the  person  con- 
victed shall  be ;  and  the  said  certificate  shall  be  a  sufficient  warrant  to 
such  sheriff  or  gaoler,  and  all  other  persons,  for  the  execution  of  the 
judgment,  as  the  same  shall  be  so  certified  to  have  been  affirmed  or 
amended,  and  execution  shall  be  thereupon  executed  on  such  judgment, 
and  for  the  discharge  of  the  person  convicted  from  further  imprisonment, 
if  the  judgment  shall  be  reversed,  avoided,  or  arrested,  and  in  that  case 
such  sheriff  or  gaoler  shall  forthwith  discharge  him,  and  also  the  next 
court  of  oyer  and  terminer  and  gaol  delivery  or  sessions  of  the  peace  shall 
vacate  the  recognizance  of  bail,  if  any ;  and  if  the  court  of  oyer  and 
terminer  and  gaol  delivery  or  court  of  quarter  sessions  shall  be  directed 
to  give  judgment,  the  said  court  shall  proceed  to  give  judgment  at  the 
next  session. 

3.  The  jurisdiction  and  authorities  by  this  Act  given  to  the  said  jus-   Quorum  of 
tices  of  either  bench  and  barons  of  the  exchequer  shall  and  may  be  judges ;  their 
exercised  by  the  said  justices  and  barons,  or  five  of  them  at  the  least,  of  jj"d!p?.ernts  j° 
whom  the  lord  chief  justice  of  the  Court  of  Queen's  Bench,  the  lord  chief  ^  ^^  ^ourt. 
justice  of  the  Court  of  Common  Pleas,  and  the  lord  chief  baron  of  the 

Court  of  Exchequer,  or  one  of  such  chiefs  at  least,  shall  be  part,  being 
met  in  the  exchequer  chamber  or  other  convenient  place ;  and  the 
judgment  or  judgments  of  the  said  justices  and  barons  shall  be  delivered 
in  open  court,  after  hearing  counsel  or  the  parties,  in  case  the  prosecutor 
or  the  person  convicted  shall  think  it  fit  that  the  case  shall  be  argued,  in 
like  manner  as  the  judgments  of  the  superior  courts  of  common  law  at 
Westminster  or  Dublin,  as  the  ease  may  be,  are  now  delivered. 

4.  The  said  justices  and  barons,  when  a  case  has  been  reserved  for  their  Case  or  cer- 
opinion,  shall  have  power,  if  they  think  fit,  to  cause  the  case  or  certifi-   tificate  may  be 
cate  to  be  sent  back  for  amendment,  and  thereupon  the  same  shall  be  sent  b*ck  f°r 
amended  accordingly,  and  judgment   shall  be  delivered   after  it   shall 

have  been  amended. 

5.  Whenever  any  writ  of  error  shall  be  brought  upon  any  judgment   When  judg- 
on   any   indictment,  information,   presentment,   or   inquisition,    in  any  ment  is  re- 
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criminal  case,  and  the  court  of  error  shall  reverse  the  judgment,  it  shall 
be  competent  for  such  court  of  error  either  to  pronounce  the  proper 
judgment  or  to  remit  the  record  to  the  court  below,  in  order  that  such 
court  may  pronounce  the  proper  judgment  upon  such  indictment,  infor- 
mation, presentment,  or  inquisition. 

6.  Every  person  who  shall  forge  or  alter,  or  shall  offer,  utter,  dispose 
of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  certificate  of 
or  copy  certified  by  a  chief  justice,  or  any  certificate  of  or  copy  certified 
by  a  clerk  of  assize  or  his  deputy,  or  the  clerk  of  the  peace  or  his  deputy, 
as  the  case  may  be,  with  intent  to  cause  any  person  to  be  discharged 
from  custody,  or  otherwise  prevent  the  due  course  of  justice,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  ten  years,  or  be  imprisoned  for  any  term  not  exceeding  three 
years,  with  or  without  hard  labour  and  solitary  confinement,  both  or  either, 
at  the  discretion  of  the  court  before  which  he  shall  be  tried. 

SCHEDULE. 

Whereas  at  the  session  of  the  peace  for  the  county  of  held 

on  before  and  others  their  fellows  [or  at  the 

session  of  oyer  and  terminer  and  gaol  delivery  held  for  the  counjy  of 
on  before,  among  others,  Sir  A.B.,  Knight, 

one  of  the  justices  of  the  court  of  and  here  name 

the  quorum  commissioners)  justices  of  oyer  and  terminer  and  gaol 
delivery],  A.B.,  late  of  labourer,  having  been  found 

guilty  of  felony,  and  judgment  thereupon  given,  that  [state  the  substance~\ 
the  court  before  whom  he  was  tried  reserved  a  certain  question  of  law 
for  the  consideration  of  the  justices  of  either  bench  and  the  barons  of 
the  exchequer,  and  execution  was  thereupon  respited  in  the  meantime  : 

This  is  to  certify,  that  the  said  justices  arid  barons  having  met  in  the 
exchequer  chamber  at  Westminster  [or  Dublin,  as  the  case  may  be~\  on 
the  day  of  it  was  considered  by  the  said 

justices  and  barons  there  that  the  judgment  aforesaid  should  be  annulled, 
and  an  entry  made  on  the  record  that  the  said  A.B.  ought  not,  in  the 
judgment  of  the  said  justices  and  barons,  to  have  been  convicted  cf  the 
felony  aforesaid  ;  and  you  are  therefore  hereby  required  forthwith  to 
discharge  the  said  A.B.  from  your  custody. 

To  the  Gaoler  of  and  the  Sheriff  of 

and  all  others  whom  it  may  concern. 
(Signed)         E.F. 

Clerk  of  the  Peace  for  the  County  of 
[or  Clerk  of  Assize  for 
as  the  case  may  be."] 
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14  &  15  VICT.  c.    100. 

27.  No  person  prosecuted  shall  be  entitled  to  traverse  or  postpone 
the  trial  of  any  indictment  found  against  him  at  any  session  of  the 
peace,  session  of  oyer  and  terminer,  or  session  of  gaol  delivery:  pro- 
vided always,  that  if  the  court,  upon  the  application  of  the  person  so 
indicted  or  otherwise,  shall  be  of  opinion  that  he  ought  to  be  allowed  a 
further  time,  either  to  prepare  for  his  defence  or  otherwise,  such  court 
may  adjourn  the  trial  of  such  person  to  the  next  subsequent  session, 
upon  such  terms  as  to  bail  or  otherwise  as  to  such  court  shall  seem 
meet,  and  may  respite  the  recognizances  of  the  prosecutor  and  witnesses 
accordingly,  in  which  case  the  prosecutor  and  witnesses  shall  be  bound  to 
attend  to  prosecute  and  give  evidence  at  such  subsequent  session  without 
entering  into  any  fresh  recognizance  for  that  purpose. 

29.  Whenever  any   person  shall    be  convicted  of    any  one   of    the 
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offences   following,  as  an   indictable  misdemeanor ;  that  is  to  say,  any   for  certain 

cheat   or  fraud  punishable  at  common  law;   any   conspiracy   to  cheat  indictable  mis- 

or  defraud,  or  to  extort  money  or  goods,  or  falsely  to    accuse  of  any   demeanors. 

crime,  or  to  obstruct,  prevent,  pervert,  or  defeat  the  course  of  public 

justice  ;  any  escape  or  rescue  from  lawful  custody  on  a  criminal  charge  ; 

any  public  and  indecent  exposure  of  the  person  ;  any  indecent  assault, 

or  any  assault  occasioning  actual  bodily  harm  ;  any  attempt  to  have 

carnal   knowledge  of  a  girl   under   twelve   years  of   age  ;  any  public 

selling,  or  exposing  for  public   sale  or  to  public  view  of  any  obscene 

book,  print,  picture,  or  other  indecent  exhibition  ;  it  shall  be  lawful  for 

the  court  to  sentence  the  offender  to  be  imprisoned  for  any  term  now 

warranted  by  law,  and  also  to  be  kept  to  hard  labour  during  the  whole  or 

any  part  of  such  term  of  imprisonment. 


16  &  17  VICT.  c.  99. 

Sees.  1,  2,  3,  and  4  are  repealed  by  the  20  &  21  Viet.  c.  3. 

5.  Whenever  Her   Majesty  or   the  lord   lieutenant,   or  other   chief 
governor  or  governors  of  Ireland  for  the  time  being  shall  be  pleased 
to  extend  mercy  to  any  offender  convicted  of  any  offence  for  which  he 
may  be  liable  to  the  punishment  of  death,  upon  condition  of  his  being 
kept  to  penal  servitude  for  any  term  of  years  or  for  life,  such  inten- 
tion of  mercy  shall  have  the  same  effect,  and  may  be  signified  in  the 
same  manner,    and  all   courts,    justices,   and   others   shall   give   effect 
thereto  and  to  the  condition  of  the  pardon  in  like  manner,  as  in  the  cases 
where  Her  Majesty,  or  the  lord  lieutenant,  or  other  chief  governor  or 
governors  of  Ireland  for  the  time  is  or  are  now  pleased  to  extend  mercy 
upon  condition  of  transportation  beyond  seas,  the  order  for  the  execution 
of  such  punishment  as  Her  Majesty,  or  the  lord  lieutenant,  or  other  chief 
governor  or  governors  of  Ireland  for  the  time  being  may  have  made  the 
condition  of  her,  his,  or  their  mercy  being  substituted  for  the  order  for 
transportation. 

6.  Every  person  who  under  this  Act  shall  be  sentenced  or  ordered  to 
be  kept  in  penal  servitude  may,  during  the  term  of  the  sentence  or  order, 
be  confined  in  any  such  prison  or  place  of  confinement  in  any  part  of  the 
United  Kingdom,  or  in  any  river,  port,  or  harbour  of  the  United  King- 
dom, in  which  persons  under  sentence  or  order  of  transportation  may 
now  by  law  be  confined,  or  in  any  other  prison  in  the  United  Kingdom, 
or  in  any  part  of  Her  Majesty's  dominions  beyond  the  seas,  or  in  any 
port  or  harbour  thereof,  as  one  of  Her  Majesty's  principal  secretaries  of 
state  may  from  time  to  time  direct;  and  such  person  may  during  such 
term  be  kept  to  hard  labour,  and  otherwise  dealt  with  in  all  respects  as 
persons  sentenced  to  transportation  may  now  by  law  be  dealt  with  whilst 
so  confined. 

7.  All  Acts  and  provisions  of  Acts  now  applicable  with  respect  to 
persons  under  sentence  or  order  of  transportation  shall,  so  far  as  may  be 
consistent  with  the  express  provisions  of  this  Act,  be  construed  to  extend 
and  be  applicable  to  persons  under  any  sentence  or  order  of  penal  servi- 
tude under  this  Act ;  and  all  the  powers  and  provisions  contained  in  the 
Act  of  the  fifth  year  of  King  George  the  Fourth,  chapter  eighty-four, 
authorizing  the  appointment  by  Her  Majesty  from  time  to  time  of  places 
of  confinement  as  therein  mentioned  for  male  offenders  under  sentence 
or  order  of  transportation,  and  authorizing  Her  Majesty  to  order  male 
offenders  convicted  in  Great   Britain  and  under  sentence  or  order  of 
transportation  to  be  kept  to  hard  labour  in   any  part  of  Her  Majesty's 
dominions  out  of  England,  shall  extend  and  be  applicable  to  and  for  the 
appointment  by  Her  Majesty  of  like  places  of  confinement  in  any  part  of 
the  United  Kingdom  for  offenders  (whether  male  or  female)  sentenced 
under  this  Act  in  any  part  of  the  United  Kingdom,  and  to  and  for  the 
ordering  of  such  offenders  to  be  kept  to  hard  labour  in  any  part  of  Her 


Conditional 
pardons  to  be 
allowed  with 
reference  to 
the  substituted 
punishment, 
as  in  cases  of 
pardons  on 
condition  of 
transporta- 
tion. 


Persons  under 
sentence  or 
order  of  penal 
servitude  how 
to  be  dealt 
with. 


All  Acts,  &c. 
concerning 
convicts  sen- 
tenced to 
transporta- 
tion made  ap- 
plicable for 
the  purposes 
of  this  Act. 


Xll 


Powers  of 
secretary  of 
state  to  be 
exercised  in 
Ireland  by 
lord  lieu- 
tenant. 


Her  Majesty 
may  grant 
licences  to  be 
at  large  to 
convicts  under 
sentence  of 
transporta- 
tion. 


Holder  of 
licence  not  to 
be  imprisoned, 
&c.  by  reason 
of  his  sentence. 

If  licence  re- 
voked, the 
convict  maybe 
apprehended 
and  committed 
to  prison. 


Appendix  of  Statutes. 

Majesty's  dominions  out  of  England;  and  all  the  provisions  of  the  said 
Act  concerning  the  removal  to  or  from  and  confinement  in  the  places  of 
confinement  in  or  out  of  England,  appointed  under  the  said  Act,  of  the 
offenders  therein  mentioned,  and  all  Acts  and  provisions  of  Acts  now  in 
force  concerning  or  relating  to  the  regulation  and  government  of  such 
places  of  confinement,  and  the  custody,  treatment,  management,  and 
control  of  or  otherwise  in  relation  to  the  offenders  confined  therein,  shall, 
so  far  as  the  same  may  be  consistent  with  the  express  provisions  of  the 
Act,  extend  and  be  applicable  to  and  for  the  removal  to  and  from  and 
confinement  in  the  places  of  confinement  appointed  under  this  Act,  of  the 
offenders  sentenced  in  any  part  of  the  United  Kingdom,  and  otherwise 
be  applicable  to  and  in  respect  of  such  places  of  confinement  and  the 
offenders  to  be  confined  therein. 

8.  Provided  always,  that  all  the  powers  vested  under  this  Act  expressly 
or  by  reference  to  any  other  Act,  in  one  of  Her  Majesty's  principal 
secretaries  of  state,  shall  in  relation  to  places  of  confinement  in  Ireland, 
or   where    such   powers   are  otherwise  to  be  exercised  in  Ireland,  be 
exercised  by  the  lord  lieutenant  or  other  chief  governor  or  governors  of 
Ireland  ;    and  where  the  signature  of  one  of  Her  Majesty's  principal 
secretaries  of  state  would  be  necessary  in  relation  to  the  exercise  of  such 
powers,  the  signature  of  such  lord  lieutenant  or  chief  governor  or  go- 
vernors, or  his  or  their  chief  secretary,  shall  be  sufficient  in  the  case  of  the 
exercise  of  such  powers  by  such  lord  lieutenant  or  chief  governor  or 
governors. 

9.  Jt  shall  be  lawful  for  Her  Majesty,  by  an  order  in  writing  under  the 
hand  and  seal  of  one  of  Her  Majesty's  principal  secretaries  of  state,  to 
grant  to  any  convict  now  under  sentence  of  transportation,  or  who  may 
hereafter  be  sentenced  to  transportation,  or  to  any  punishment  substituted 
for  transportation  by  this  Act,   a  licence  to  be  at  large  in  the  United 
Kingdom  and  the  Channel  Islands,  or  in  such  part  thereof  respectively  as 
in  such  licence  shall  be  expressed,  during  such  portion  of  his  or  her  term 
of  transportation  or  imprisonment,  and  upon  such  conditions  in  all  re- 
spects as  to  Her  Majesty  shall  seem  fit ;  and  it  shall  be  lawful  for  Her 
Majesty  to  revoke  or  alter  such  licence  by  a  like  order  at  Her  Majesty's 
pleasure. 

10.  So  long  as  such  licence  shall  continue  in  force  and  unrevoked, 
such  convict  shall  not  be  liable  to  be  imprisoned  or  transported  by  reason 
of  his  or  her  sentence,  but  shall  be  allowed  to  go  and  remain  at  large 
according  to  the  term  of  such  licence. 

11.  If  it  shall  please  Her  Majesty  to  revoke  any  such  licence  as  afore- 
said, it  shall  be  lawful  for  one  of  Her  Majesty's  principal  secretaries  of 
state,  by  warrant  under  his  hand  and  seal,  to  signify  to  any  one  of  the 
police  magistrates  of  the  metropolis  that  such  licence  has  been  revoked, 
and  to  require  such  magistrate  to  issue  his  warrant  under  his  hand  and 
seal  for  the  apprehension  of  the  convict  to  whom  such  licence  was  granted, 
and  such  magistrate  shall  issue  his  warrant  accordingly,  and  such  warrant 
shall  and  may  be  executed  by  the  constable  to  whom  the  same  shall  be 
delivered  for  that  purpose  in  any  part  of  the  United  Kingdom,  or  in  the 
Isles  of  Jersey,  Guernsey,  Alderney,  or  Sark,  and  shall  have  the  same 
force  and  effect  in  all  the  said  places  as  if  the  same  had  been  originally 
issued  or  subsequently  endorsed  by  a  justice  of  the  peace  or  magistrate, 
or  other  lawful  authority  having  jurisdiction  in  the  place  where  the  same 
shall  be  executed  ;  and  such  convict  when  apprehended  under  such  war- 
rant shall  be  brought,  as  soon  as  he  conveniently  may  be,  before  the 
magistrate  by  whom  the  said  warrant  shall  have  been  issued,  or  some 
other  magistrate  of  the  same  court,  and  such  magistrate  shall  thereupon 
make  out  his  warrant  under  his  hand  and  seal  for  the  recommitment  of 
such  convict  to  the  prison  or  place  of  confinement  from  which  he  was 
released  by  virtue  of  the  said  licence,  and  such  convict  shall  be  so  recom- 
mitted accordingly,  and  shall  thereupon  be  remitted  to  his  or  her  original 


Appendix  of  Statutes. 

sentence,  and  shall  undergo  the  residue  thereof  as  if  no  such  licence  bad 
been  granted. 

12  is  repealed  by  the  24  &  25  Viet.  c.  95. 

13.  Nothing  in  this  Act   contained  shall  in  any  manner  affect  Her 
Majesty's  royal  prerogative  of  mercy,  or  any  prerogative  of  mercy  vested 
in  the  lord  lieutenant  or  other  chief  governor  or  governors  of  Ireland 
for  the  time  being. 

14.  Nothing   herein    contained    shall    interfere   with    or   affect   the 
authority  or  discretion  of  any  court  in  respect  of  apy  punishment  which 
such  court  may  now  award  or  pass  on  any  offender  other  than  transpor- 
tation, but  where  such  other  punishment  may  be  awarded  at  the  dis- 
cretion of  the  court,  instead  of  transportation,  or  in  addition  thereto,  the 
same  may  be  awarded  instead  of  or  (as  the  case  may  be)  in  addition  to 
the  punishment  substituted  for  transportation  under  this  Act. 

15.  For  the  purposes  of  this  Act,  the  term  'Transportation*   shall 
include  banishment  beyond  the  seas. 
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17  &  18  Viet.  c.  86,  s.  2,  whenever  after  the  passing  of  this  Act  any  juvenile  of- 
person  under  the  age  of  sixteen  years  shall  be  convicted  of  any  offence  fenders  how- 
punishable  by  law,  either  upon  an  indictment  or  on  summary  conviction  to  be  dealt 
before  a  police  magistrate  of  the  metropolis  or  other  stipendiary  magis-  wltn- 
trate,  or  before  two  or  more  justices  of  the  peace,  or  before  a  sheriff  or 
magistrate  in  Scotland,  then  and  in  every  such  case  it  shall  be  lawful  for 
any  court,  judge,  police  magistrate  of  the  metropolis,  stipendiary  magistrate, 
or  any  two  or  more  justices  of  the  peace,  or  in  Scotland  for  any  sheriff  or 
magistrate  of  a  burgh  or  police  magistrate,  before  or  by  whom  such  offender 
shall  be  so  convicted,  in  addition  to  the  sentence  then  and  there  passed 
as  a  punishment  for  his  offence,  to  direct  such  offender  to  be  sent,  at  the 
expiration  of  his  sentence,  to  some  one  of  the  aforesaid  reformatory 
schools  to  be  named  in  such  direction,  the  directors  or  managers  of  which 
shall  be  willing  to  receive  him,  and  to  be  there  detained  for  a  period 
not  less  than  two  years,  and  not  exceeding  five  years,  and  such  offender 
shall  be  liable  to  be  detained  pursuant  to  such  direction  :  provided 
always,  that  no  offender  shall  be  directed  to  be  so  sent  and  detained  as 
aforesaid  unless  the  sentence  passed  as  a  punishment  for  his  offence,  at 
the  expiration  of  which  he  is  directed  to  be  so  sent  and  detained,  shall 
be  one  of  imprisonment  for  fourteen  days  at  the  least :  provided  also, 
that  the  Secretary  of  State  for  the  Home  Department  may  at  any  time 
order  any  such  offender  to  be  discharged  from  any  such  school. 


19  &  20  Viet.  c.  109,  recites  the  17  &  18  Viet.  c.  86,  and  by 
sec.  1,  it  shall  not  be  necessary  at  the  time  of  passing  sentence  for 
any  court,  judge,  sheriff,  or  magistrate  proceeding  under  the  said  first- 
recited  Act  to  name  the  particular  school  to  which  any  youthful  offender 
is  to  be  sent,  but  it  shall  be  sufficient  for  such  court,  judge,  sheriff,  or 
magistrate  to  direct  that  such  youthful  offender  be  sent  to  such  school 
(being  a  school  duly  certified  under  the  said  Act,  and  the  directors  or 
managers  of  which  may  be  willing  to  receive  him)  as  may  thereafter, 
and  before  the  expiration  of  the  term  of  imprisonment  to  which  he  or 
she  has  been  sentenced,  be  directed  by  the  chairman  or  deputy  chairman 
of  the  said  court,  or  by  the  said  judge,  sheriff,  or  magistrate. 

2.  Any  court,  judge,  sheriff,  or  magistrate,  or  the  chairman  or 
deputy  chairman  of  such  court,  having  made  an  order  under  the 
authority  of  either  of  the  said  recited  Acts  or  of  this  Act  for  sending 
any  young  person  to  any  reformatory  or  industrial  school,  or  in 
Scotland  to  any  similar  institution,  may,  at  his  or  their  discretion, 
make  a  supplemental  order  in  England  at  any  time  before  the  expi- 
ration of  the  term  of  imprisonment  to  which  he  or  she  has  been 
sentenced,  and  in  Scotland  at  any  time  within  fourteen  days  of  the 
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date  of  the  order,  exchanging  the  name  of  such  school  or  institution 
for  the  name  of  any  other  school  or  institution  to  which  he  or  she 
might  in  the  first  instance  legally  have  been  sent  :  provided  the 
managers  thereof  be  willing  to  receive  him  or  her,  and  such  young 
person  shall  be  sent  or  transferred  to  such  last-mentioned  school  or 
institution  accordingly. 

20  &  21  VICT.  c.  3. 

An  Act  to  amend  the  Act  of  the  Sixteenth  and  Seventeenth  Years  of  Her 
Majesty,  to  substitute  in  certain  Cases  other  Punishment  in  lieu  of 
Transportation. 

[26th  June,  1857.] 

Sec.  1  repeals  sees.  1,  2,  3,  and  4  of  the  16  &  17  Viet.  c.  99. 

2.  After  the  commencement  of  this  Act,  no  person  shall  be  sentenced 
to  transportation ;  and  any  person  who,  if  this  Act  and  the  said  Act  had 
not  been  passed,  might  have  been  sentenced  to  transportation,  shall,  after 
the  commencement  of  this  Aet,  be  liable  to  be  sentenced  to  be  kept  in 
penal  servitude  for  a  term  of  the  same  duration  as  the  term  of  transpor- 
tation to  which  such  person  would  have  been  liable  if  the  said  Act  and 
this  Act  had  not  been  passed  ;  and  in  every  case  where,  at  the  discretion 
of  the  court,  one  of  any  two  or  more  terms  of  transportation  might  have 
been  awarded,  the  court  shall  have  the  like  discretion  to  award  one  of 
any  two  or  more  of  the  terms  of  penal  servitude  which  are  hereby  au- 
thorized to  be  awarded  instead  of  such  terms  of  transportation :  provided 
always,  that  any  person  who  might,  at  the  discretion  of  the  court,  have 
been  sentenced  either  to  transportation  for  any  term,  or  to  any  period  of 
imprisonment,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  sen- 
tenced either  to  penal  servitude  for  the  same  term,  or  to  the  same  period 
of  imprisonment ;   and  in  any  case  in  which  before  the  passing  of  the 
said  Act  sentence  of  seven  years  transportation  might  have  been  passed, 
it  shall  be  lawful  for  the  court  in  its  discretion  to  pass  a  sentence  of 
penal  servitude  of  not  less  than  three  years. 

3.  'And  whereas  the  provisions  applicable  to  persons  under  sentence  of 
transportation  extend  to  persons  under  sentence  of  penal  servitude  con- 
veyed to  parts  beyond  the  seas  in  those  cases  only  where  they  are  con- 
veyed to  and  kept  in  places  of  confinement  appointed  under  the  said  Act, 
or  the  Act  of  the  fifth  year  of  King  George  the  Fourth,  chapter  eighty- 
four,  and  it  is  expedient  to  extend  the  said  provisions  to  other  cases :' 

Any  person  now  or  hereafter  under  sentence  or  order  of  penal  servi- 
tude may,  during  the  term  of  the  sentence  or  order,  be  conveyed  to  any 
place  or  places  beyond  the  seas  to  which  offenders  under  sentence  or 
order  of  transportation  may  be  conveyed,  or  to  any  place  or  places 
beyond  the  seas  which  may  be  hereafter  appointed  as  herein  mentioned ; 
and  all  Acts  and  provisions  now  applicable  to  and  for  the  removal  and 
transportation  of  offenders  under  sentence  or  order  of  transportation  to 
and  from  any  places  beyond  the  seas,  and  concerning  their  custody, 
management,  and  control,  and  the  property  in  their  services,  and  the 
punishment  of  such  offenders  if  at  large  without  lawful  cause  before  the 
expiration  of  their  sentence,  and  all  other  provisions  now  applicable  to 
and  in  the  case  of  persons  under  sentence  or  order  of  transportation, 
shall  apply  to  and  in  the  case  of  persons  under  sentence  or  order  of 
penal  servitude,  as  if  they  were  persons  under  sentence  or  order  of 
transportation. 

4.  The  provisions  and  powers  of  the  said  Act  of  the  fifth  year  of  King 
George  the  Fourth,  authorizing  the  appointment  (by  Her  Majesty,  with 
the  advice  of  her  privy  council)  of  any  place  or  places  beyond  the  seas 
to  which  felons  and  other  offenders  under  sentence  or  order  of  trans- 
portation shall  be  conveyed,  and  all  other  powers  of  Her  Majesty,  or  the 
lord  lieutenant  or  chief  governor  or  governors  of  Ireland,  for  the  like 
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purpose,  shall  extend  and  be  applicable  to  and  for  the  appointment  of  any- 
place or  places  beyond  the  seas  to  which  offenders  under  sentence  or 
order  of  penal  servitude  may  be  conveyed,  as  herein  provided. 

5.  *  And  whereas  by  the  said  Act  of  the  sixteenth  and  seventeenth  years 
of  Her  Majesty  it  is  provided,  that  any  convict  whose  licence  is  revoked 
shall  be  recommitted  to  the  prison  or  place  of  confinement  from  which 
he  was  released  by  virtue  of  the  said  licence:'  be  it  enacted,  that  from 
and  after  the  passing  of  this  Act,  any  such  convict  may  be  recommitted 
by  the  magistrate  issuing  his  warrant  in  that  behalf,  either  to  the  prison 
from  which  he  was  released  by  virtue  of  his  licence,  or  to  any  other 
prison  in  which  convicts  under  sentence  of  penal  servitude  may  be  law- 
fully confined. 

6.  Where  in  any  enactment  now  in  force  the  expression  '  any  crime 
punishable  with  transportation/  or  'any  crime  punishable  by  law  with 
transportation,'  or  any  expression  of  the  like  import,  is  used,  the  enact- 
ment shall  be  construed  and  take  effect  as  applicable  also  to  any  crime 
punishable  with  penal  servitude. 

7.  The  said  Act  of  the  sixteenth  and  seventeenth  years  of  Her  Majesty 
and  this  Act  shall  be  read  and  construed  together  as  one  Act. 

22  &  23  VICT.  c.  17. 

An  Act  to  prevent  Vexatious  Indictments  for  certain  Misdemeanors. 

[8th  August,  1859.] 

1.  No  bill  of  indictment  for  any  of  the  offences  following  ;  viz. 

Perjury, 

Subornation  of  perjury, 

Conspiracy, 

Obtaining  money  or  other  property  by  false  pretences, 

Keeping  a  gambling  house, 

Keeping  a  disorderly  house,  and 

Any  indecent  assault, 

shall  be  presented  to  or  found  by  any  grand  jury,  unless  the  prosecutor 
or  other  person  presenting  such  indictment  has  been  bound  by  recog- 
nizance to  prosecute  or  give  evidence  against  the  person  accused  of  such 
offence,  or  unless  the  person  accused  has  been  committed  to  or  detained 
in  custody,  or  has  been  bound  by  recognizance  to  appear  to  answer  to  an 
indictment  to  be-  preferred  against  him  for  such  offence,  or  unless  such 
indictment  for  such  offence,  if  charged  to  have  been  committed  in 
England,  be  preferred  by  the  direction  or  with  the  consent,  in  writing, 
of  a  judge  of  one  of  the  superior  courts  of  law  at  Westminster,  or  of  Her 
Majesty's  attorney-general  or  solicitor-general  for  England,  or  unless 
such  indictment  for  such  offence,  if  charged  to  have  been  committed  in 
Ireland,  be  preferred  by  the  direction  or  with  the  consent,  in  writing,  of 
a  judge  of  one  of  the  superior  courts  of  law  in  Dublin,  or  of  Her  Majesty's 
attorney-general  or  solicitor-general  for  Ireland,  or  (in  the  case  of  an 
indictment  for  perjury)  by  the  direction  of  any  court,  judge,  or  public 
functionary  authorized  by  an  Act  of  the  session  holden  in  the  four- 
teenth and  fifteenth  years  of  Her  Majesty,  chapter  one  hundred,  to  direct 
a  prosecution  for  perjury. 

2.  That  where  any  charge  or  complaint  shall  be  made  before  any  one 
or  more  of  Her  Majesty's  justices  of  the  peace  that  any  person  has  com- 
mitted   any  of  the  offences   aforesaid  within  the  jurisdiction  of  such 
justice,  and  such  justice  shall  refuse  to  commit  or  to  bail  the  person 
charged  with  such  offence  to  be  tried  for  the  same,  then  in  case  the 
prosecutor  shall  desire  to  prefer  an  indictment  respecting  the  said  offence, 
it  shall  be  lawful  for  the  said  justice,  and  he  is  hereby  required  to  take 
the  recognizance  of  such  prosecutor  to  prosecute  the  said  charge  or  com- 
plaint, and  to  transmit  such  recognizance,  information,  and  depositions, 
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if  any,  to  the  court  in  which  such  indictment  ought  to  be  preferred,  in 
the  same  manner  as  such  justice  would  have  done  in  case  he  had  com- 
mitted the  person  charged  to  be  tried  for  such  offence. 
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24  &  25  VICT.  c.  94. 

An  Act  to  consolidate  and  amend  the  Statute  Law  of  England  and 
Ireland  relating  to  Accessories  to  and  Abettors  of  Indictable  Offences. 

[6th  August,   1861.] 

*  Whereas  it  is  expedient  to  consolidate  and  amend  the  statute  law  of 
England  and  Ireland  relating  to  accessories  to  and  abettors  of  indict- 
able offences:'  be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

As  to  accessories  before  the  fact : 

1.  Whosoever   shall   become   an   accessory  before   the   fact   to   any 
felony,  whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  any 
Act   passed   or   to    be   passed,  may  be    indicted,  tried,  convicted,  and 
punished  in  all  respects  as  if  he  were  a  principal  felon. 

2.  Whosoever  shall  counsel,  procure,  or  command  any  other  person  to 
commit  any  felony,  whether  the  same  be  a  felony  at  common  law  or  by 
virtue  of  any  Act  passed  or  to  be  passed,  shall  be  guilty  of  felony,  and 
may  be  indicted  and  convicted  either  as  an  accessory  before  the  fact  to 
the  principal  felony,  together  with  the  principal  felon,  or  after  the  con- 
viction of  the  principal  felon,  or  may  be  indicted  and  convicted  of  a 
substantive  felony  whether  the  principal  felon  shall  or  shall  not  have 
been  previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice, 
and  may  thereupon  be  punished  in  the  same  manner  as  any  accessory  before 
the  fact  to  the  same  felony,  if  convicted  as  an  accessory,  may  be  punished. 

As  to  accessories  after  the  fact : 

3.  Whosoever  shall  become  an  accessory  after  the  fact  to  any  felony, 
whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  any  Act 
passed  or  to  be  passed,   may  be  indicted  and  convicted  either  as  an 
accessory  after  the    fact   to   the   principal   felony,    together    with    the 
principal  felon,  or  after  the  conviction  of  the  principal  felon,  or  may  be 
indicted  and  convicted  of  a  substantive  felony  whether  the  principal 
felon  shall    or  shall   not  have   been  previously  convicted,   or  shall  or 
shall  not  be  amenable  to  justice,  and  may  thereupon  be  punished  in  like 
manner  as  any  accessory  after  the  fact  to  the  same  felony,  if  convicted  as 
an  accessory,  may  be  punished. 

4.  Every  accessory  after  the  fact  to  any  felony  (except  where  it  is 
otherwise  specially  enacted),  whether  the  same  be  a  felony  at  common 
law  or  by  virtue  of  any  Act  passed  or  to  be  passed,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  in  the  common  gaol  or  house  of 
correction  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  it  shall  be  lawful  for  the  court,  if  it  shall  think  fit,  to  require 
the  offender  to  enter  into  his  own  recognizances  and  to  find  sureties,  both 
or  either,  for  keeping  the  peace,  in  addition  to  such  punishment :  provided 
that  no  person  shall  be  imprisoned  under  this  clause  for  not  finding 
sureties  for  any  period  exceeding  one  year. 

As  to  accessories  generally  : 

5.  If  any  principal  offender  shall  be  in  anywise   convicted  of    any 
felony,  it  shall  be  lawful  to  proceed  against  any  accessory,  either  before 
or  after  the  fact,  in  the  same  manner  as  if  such  principal  felon  had  been 
attainted  thereof,  notwithstanding  such  principal  felon  shall  die,  or  be 
pardoned,  or    otherwise    delivered    before    attainder ;  and   every   such 
accessory  shall  upon  conviction  suffer  the  same  punishment  as  he  would 
have  suffered  if  the  principal  had  been  attainted. 
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6.  Any  number  of  accessories  at  different  times  to  any  felony,  and 
any  number  of  receivers  at   different  times  of  property  stolen  at  one 
time,  may  be  charged  with  substantive  felonies  in  the  same  indictment, 
and  may  be  tried  together,  notwithstanding  the  principal  felon  shall  not 
be   included   in   the   same   indictment,  or   shall  not  be  in  custody  or 
amenable  to  justice. 

7.  Where    any  felony  shall  have    been    wholly   committed    within 
England  or  Ireland,  the  offence  of  any  person  who  shall  be  an  acces- 
sory either  before  or  after  the  fact  to  any  such  felony  may  be  dealt  with, 
inquired  of,  tried,  determined,  and  punished  by  any  court  which  shall 
have  jurisdiction  to  try  the   principal  felony,  or  any  felonies  committed 
in  any  county  or  place  in  which  the  Act  by  reason  whereof  such  person 
shall  have  become  such  accessory  shall  have  been  committed ;  and  in 
every  other  case  the  offence  of  any  person  who  shall  be  an  accessory 
either  before  or  after  the  fact  to  any  felony  may  be  dealt,  with,  inquired 
of,  tried,  determined,  and  punished  by  any  court  which  shall  have  juris- 
diction to  try   the   principal   felony  or   any  felonies  committed  in  any 
county  or  place  in  which  such  person    shall  be  apprehended  or  be  in 
custody,  whether  the  principal  felony  shall  have  been  committed  on  the 
sea  or  on  the  land,  or  begun  on  the  sea  and  completed  on  the  land,  or 
begun   on    the   land   and   completed   on  the  sea,  and   whether   within 
Her  Majesty's  dominions  or  without,  or  partly  within  Her  Majesty's 
dominions  and  partly  without  :  provided  that  no  person  who  shall  be 
once  duly  tried  either  as  an  accessory  before  or  after  the  fact,  or  for 
a  substantive  felony  under  the  provisions  hereinbefore  contained,  shall 
be  liable  to  be  afterwards  prosecuted  for  the  same  offence. 

As  to  abettors  in  misdemeanors  : 

8.  Whosoever  shall  aid,  abet,  counsel,  or  procure  the  commission  of 
any  misdemeanor,  whether  the  same  be  a  misdemeanor  at  common  law 
or  by  virtue  of  any  Act  passed  or  to  be  passed,  shall  be  liable  to  be  tried, 
indicted,  and  punished  as  a  principal  offender. 

As  to  other  matters  : 

9.  Where  any  person  shall,  within  the  jurisdiction  of  the  Admiralty 
of  England  or  Ireland,  become  an  accessory  to  any  felony,  whether  the 
same  be  a  felony  at  common  law  or  by  virtue  of  any  Act  passed  or  to  be 
passed,  and  whether  such  felony  shall  be  committed  within  that  juris- 
diction or  elsewhere,  or  shall  be  begun  within  that  jurisdiction  and 
completed    elsewhere,    or    shall    be   begun   elsewhere   and  completed 
within  that  jurisdiction,   the  offence  of  such   person  shall  be  felony; 
and  in  any  indictment  for  any  such  offence  the  venue  in  the  margin 
shall  be  the  same  as  if  the  offence  had  been  committed  in  the  county 
or  place  in  which  such  person  shall  be  indicted,  and  his  offence  shall  be 
averred  to  have  been  committed   'on  the  high  seas:'  provided  that 
nothing  herein  contained  shall  alter  or  affect  any  of  the  laws  relating  to 
the  government  of  Her  Majesty's  land  or  naval  forces. 

10.  Nothing  in  this  Act  contained  shall  extend  to  Scotland,  except 
as  hereinbefore  otherwise  expressly  provided. 

11.  This  act   shall  commence  and   take   effect   on  the   first  day  of 
November,  one  thousand  eight  hundred  and  sixty-one. 
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ment of  Act. 


24  &  25  VICT.  c.  95. 

An  Act  to  repeal  certain  Enactments  which  have  been  consolidated  in 
several  Acts  of  the  present  Session,  relating  to  Indictable  Offences 
and  other  Matters.  [6th  August,  1861.") 

1  Whereas  by  six  several  Acts  of  the  present  session  of  Parliament, 
relating  respectively  to  offeifces -against  the  person,  malicious  injuries  to 
property,  larceny,  forgery,  coining,iand  accessories  and  abettors,  divers 
Acts  and  parts  of  Acts  have  beeflrt^Bp^olidated  and  amended,  and  it  is 
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Repeal  of  Acts 
and  parts  of 
Acts  men- 
tioned in 
schedule. 


Repeal  not  to 
affect  the 
colonies  in 
certain  cases. 

Repeal  not  to 
affect  offences, 
&c.  commit- 
ted before  the 
commence- 
ment of  this 
Act. 


Repeal  not  to 
affect  any 
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amend  re- 
gisters of 
births,  &c. 
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expedient  to  repeal  the  enactments  so  consolidated  and  amended,  and 
certain  other  enactments : '  be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : — 

1.  The  several  Acts  and  parts  of  Acts  in  the  schedule  hereto  annexed 
shall  continue  in  force  until  and  throughout  the  last  day  of  October  in 
the  present  year,  and  shall  from  and  after  that  day  be  repealed  to  the 
extent  following  (that  is  to  say):  in  any  case  where  the  enactment  does 
not  form  part  of  the  law  of    Scotland,    then  the  enactment  shall  be 
wholly  repealed,  but  in  any  case  where  the  enactment  does  form  part  of 
the  law  of  Scotland,  then  the  enactment  shall  be  wholly  repealed  as  to 
every  other  place,  but  shall  not  be  repealed  as  to  Scotland,  unless  other- 
wise expressly  mentioned. 

2.  Provided,  that  where  any  enactment  shall  have  been  extended  to 
any  part  of  Her  Majesty's  dominions  out  of  the  United  Kingdom  by  any 
Act  of  the  Parliament  of  the  United  Kingdom  or  otherwise,  the  same 
shall  not  be  repealed  as  to  that  part  of  Her  Majesty's  dominions. 

3.  Provided  also,  that  every  offence  which  shall  have  been  wholly  or 
partly  committed  against  any  of  the  said  Acts  or  parts  of  Acts  before 
this  Act  comes  into  operation  shall  be  dealt  with,  inquired  of,  tried, 
determined,    and  punished,   and  every  penalty  in  respect  of  any  such 
offence  shall  be  recovered,  in  the  same  manner  as  if  the  said  Acts  and 
parts  of  Acts  had  not  been  repealed ;  and  that  every  Act  duly  done,  and 
every  warrant  and  other  instrument  duly  made  or  granted  before  this 
Act  comes  into  operation,  shall  continue  and  be  of  the  same  force  and 
effect  as  if  the  said  Acts  and  parts  of  Acts  had  not  been  repealed ;  and 
that  every  right,  liability,  privilege,  and  protection  in  respect  of  any 
matter  or  thing  committed  or  done  before  this  Act  comes  into  operation 
shall  continue  and  be  of  the  same  force  and  effect  as  if  the  said  Acts  and 
parts  of  Acts  had  not  been  repealed  ;  and  that  every  action,  prosecution, 
and  other  proceeding  which  shall  have  been  commenced   before   this 
Act  comes  into  operation,  or  shall  thereafter  be  commenced  in  respect 
of  any  such  matter  or  thing,  may  be   prosecuted,  continued,  and  de- 
fended in  the  same  manner  as  if  the  said  Acts  and  parts  of  Acts  had 
not  been  repealed. 

4.  Provided  also,  that  nothing  herein  contained  shall  in  any  manner 
alter  or  affect  any  power  or   authority  given  by  any  Act  to  alter  or 
amend  any  register  of  births,  baptisms,  marriages,  deaths,  or  burials. 

THE    SCHEDULE. 


References  to  Act. 


10  C.  1,  Sess.  3,  c.  20  (I) 

7  W.  3,  c.  18  (I)    

2  &  3  Ann.  c.  4 


6  Ann.  c.  2  (I)       

6  Ann.  c.  35  

7  Ann.  c.  20 


Extent  of  Repeal. 


The  whole. 

Section  Four. 

So  much  of  Section  Nineteen  as  relates  to 

any  forging  or   counterfeiting    therein 

mentioned. 
So  much  of  Section  Seventeen  as  relates 

to  any  forging  or  counterfeiting  therein 

mentioned. 
So  much  of  Section  Twenty-six  as  relates 

to  any  forging  or  counterfeiting  therein 

mentioned. 
So  much  of  Section  Fifteen  as  relates  to 

any  forging   or   counterfeiting  therein 

mentioned. 
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References  to  Act. 


Extent  of  Repeal. 


8  Ann.  c.  10(1)     ... 
8  Geo.  1,  c.  15  (I) 


11  Geo.  1,  c.9 

12  Geo.  1,  c.  32     ... 
3  Geo.  2,  c.  4  (I)   ... 
8  Geo.  2,  c.  6 


15  Geo.  2,  c.  13      

17  Geo.  2,c.  11  (I) 

13  &  14  Geo.  3,  c.  14(1) 

21  &22  Geo.  3,  c.  16(1), 

23  &  24  Geo.  3,  c.  22  (I) 

25  Geo.  3,  c.  37  (I) 

27  Geo.  3,  c.  15  (I)      ... 

35  Geo.  3,  c.  66 

37  Geo.  3,  c.  26  (I) 

37  Geo.  3,  c.  46     

37  Geo.  3,  c.54(I) 

37  Geo.  3,  c.  126 

38  Geo.  3,  c.  53  (I) 

39  Geo.  3,  c.  63  (I) 

40  Geo.  3,  c.  96(1) 


41  Geo.  3,  c.  57 
43  Geo.  3,  c.  139 


48  Geo.  3,  c.  1 

49  Geo.  3,  c.  13  (I) 
1  Geo.  4,  c.  4 

1  Geo.  4,  c.  92 

3  Geo.  4,  c.  116     .. 


4  Geo.  4,  c.  54 

5  Geo.  4.  c.  25  (I) 
7  Geo.  4,  c.  64 

7  &  8  Geo.  4,  c.  18 
7  &  8  Geo.  4,  c.  29 

7  &  8  Geo.  4,  c.  30 
9  Geo.  4,  c.  31 
9  Geo.  4,  c.  54  (I) 

9  Geo.  4,  c.  55  (I) 


So  much  of  Section  Four  as  relates  to  any 
forging  or  counterfeiting  therein  men- 
tioned. 

So  much  of  Section  Four  as  relates  to  any 
forging  or  counterfeiting  therein  men- 
tioned. 

Section  Six. 

Section  Nine. 

Section  One. 

So  much  of  Section  Thirty-one  as  relates 
to  any  forging  or  counterfeiting  therein 
mentioned. 

Section  Twelve. 

Section  One. 

The  whole. 

Sections  Fifteen  and  Sixteen. 

Section  Twenty-two. 

The  whole. 

Section  Five. 

Section  Three  and  all  the  subsequent 
Sections. 

The  whole. 

Section  Three  and  all  the  subsequent 
Sections. 

Section  Eleven  and  all  the  subsequent 
Sections. 

The  whole,  both  as  to  England  and  Scot- 
land, except  Section  One. 

The  whole. 

The  whole,  except  the  last  Section. 

So  much  of  Section  Five  as  perpetuates 
the  part  of  the  27  Geo.  3,  c.  15,  hereby 
repealed. 

The  whole. 

Sections  One  and  Two  as  to  Ireland,  and 
the  rest  of  the  Act  as  to  the  whole 
United  Kingdom. 

Section  Nine. 

The  whole. 

The  whole. 

Sections  One  and  Two. 

So  much  of  Section  Seven  as  relates  to 
any  forging  or  counterfeiting  therein 
mentioned. 

The  whole. 

Section  Five. 

Sections  Nine,  Ten,  and  Eleven. 

The  whole. 

The  whole,  as  to  the  whole  United  King- 
dom. 

The  whole. 

The  whole 

Sections  Twenty-three,  Twenty-four,  and 
Twenty-five. 

The  whole,  as  to  the  whole  United  King- 
dom. 
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Kefcrences  to  Act. 


Extent  of  Kepeal. 


9  Geo.  4,  c.  56  (I) 

10  Geo.  4,  c.  34  (1)       ... 

11  Geo.  4  &  1  W.  4,c.  66 
2  &  3  W.  4,  c.  4 

2  &  3  W.  4,  c.  34 

2  &  3  W.  4,  c.  75 

2  &  3  W.  4,  c,  123 

3  &  4  W.  4,  c.  44 

4  &  5  W.  4,  c.  26 

5  &  6  W.  4,  c.  34  (I)     ... 
5&6W.  4,c.  81 


6  &  7  W.  4,  c.  4    


6  &  7  W.  4,  c.  30 

6  &7  W.  4,  c.  86 

7  W.  4  &  1  Viet.  c.  77    ., 


7  W.  4  &  1  Viet.  c.  84-     ., 


7W.4&1  Vict.c.  85 
7  W.  4  &  1  Viet.  c.  86 
7W.4&1  Vict.c.  87 
7  W.  4  &  1  Viet.  c.  89 
7  W.  4  &  1  Viet.  c.  90 
2&3Vict.  c.  58  ... 
3&4Vict.  c.  97  ... 
4  &  5  Viet.  c.  56 


5  &  6  Viet.  c.  28  (I) 


The  whole. 

The  whole. 

The  whole,  except  Section  Twenty-one. 

The  whole. 

The  whole,  as  to  the  whole  United  King- 
dom. 

Section  Sixteen. 

The  whole. 

The  whole. 

Section  Two. 

The  whole. 

So  much  as  relates  to  the  punishment  of 
any  person  who  shall  break  and  enter  any 
church  or  chapel,  and  steal  therein  any 
chattel,  or,  having  stolen  any  chattel  in 
any  church  or  chapel,  shall  break  out 
of  the  same,  and  to  principals  in  the 
second  degree  and  accessories  in  such 
offences. 

So  much  as  alters  and  amends  that  part 
of  the  5  &  6  Will.  4,  c.  81,  which  is 
hereby  repealed. 

The  whole. 

Section  Forty-three. 

So  much  of  Section  Three  as  empowers 
the  court  to  direct  sentence  of  death 
to  be  recorded  in  cases  of  murder. 

So  much  of  Sections  One  and  Three  as 
relates  to  the  forging,  altering,  offering, 
uttering,  disposing  of,  or  putting  off 
any  will,  testament,  codicil,  or  testa- 
mentary writing,  or  any  power  of  at- 
torney, or  other  authority  therein  men- 
tioned, and  to  principals  in  the  second 
degree  and  accessories  before  the  fact 
in  such  offences,  and  so  much  of  Sec- 
tions Two  and  Three  as  relates  to  the 
punishment  of  any  offence  created  by 
or  formerly  punishable  under  any  enact- 
ment in  this  schedule  before  mentioned 
and  hereby  repealed. 

The  whole. 

The  whole. 

The  whole. 

The  whole. 

The  whole,  except  Section  Five. 

Section  Ten. 

Section  Fifteen. 

Sections  Two  and  Three,  and  so  much  of 
Section  One  as  relates  to  embezzlements 
by  officers  or  servants  of  the  bank  of 
England. 

Sections  Four,  Thirteen,  Fourteen,  and 
Fifteen,  and  so  much  of  Section  Seven 
as  alters  the  punishment  contained  in 
any  enactment  hereby  repealed,  and  so 
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References  to  Act. 


Extent  of  Repeal. 


5  &  6  Viet.  c.  39 
5  &  6  Viet.  c.  66 

5  &  6  Viet.  c.  106  (I) 

6  &  7  Viet.  c.  10 

7  &  8  Viet.  c.  62 

7  &  8  Viet.  c.  81  (I) 

8  &  9  Viet.  c.  44 
8  &  9  Viet.  c.  47 

8  «&  9  Viet.  c.  108(1) 

9  &  10  Viet.  c.  25 

10  &  11  Viet.  c.  66 

11  &  12  Viet,  c.  46 

12  &13  Viet.  c.  11 

12  &  13  Viet.  c.  76 

13  &  14  Viet.  e.  72(1) 

13  &  14  Viet.  c.  88  (I) 

14  &  15  Viet.  c.  11 
14  &  15  Viet.  c.  19 

14&15Vict.c.92(I) 
14  &  15  Viet.  c.  100 


16  &  17  Viet.  c.  23 
16  &  17  Viet.  c.  30 
16  &  17  Viet.  c.  99 
16  &  17  Viet.  c.  102 

16  &  17  Viet.  c.  113 


16  &  17  Viet.  c.  132 

17  &  18  Viet.  c.  33 

20  &  21  Vict.c.  54 

21  &  22  Viet.  c.  3 
21  &  22  Viet.  c.  47 
21  &22  Viet.  c.  79 

VOL.  III. 


much  of  Section  Eighteen  as  relates  to 
principals  in  the  second  degree  and 
accessories  before  the  fact  to  any  of- 
fence mentioned  in  the  said  Sections 
Four,  Thirteen,  Fourteen,  and  Fifteen, 
or  in  the  said  part  of  the  said  Section 
Eighteen  hereby  repealed. 

Section  Six. 

Sections  Nine  and  Ten. 

Sections  Eleven  and  Twelve. 

The  whole. 

The  whole. 

Section  Seventy-five. 

The  whole. 

The  whole. 

Section  Eighteen. 

The  whole. 

The  whole. 

Sections  One,  Two,  and  Three. 

The  whole. 

The  whole. 

Section  Sixty-two. 

Section  Forty-two. 

Sections  One,  Two,  Six,  and  Seven. 

Sections  One,  Two,  Three,  Four,  Six, 
Seven,  Eight,  and  Nine. 

Sections  Two,  Three,  Four,  and  Five. 

Sections  Four,  Six,  Eight,  Eleven,  Thir- 
teen, Fourteen,  Fifteen,  Sixteen,  Seven- 
teen, and  so  much  of  Section  Five  as 
relates  to  forging  or  uttering  any  in- 

.  strument,  and  so  much  of  Section 
Twenty-nine  as  relates  to  any  indecent 
assault,  or  any  assault  occasioning  ac- 
tual bodily  harm,  or  any  attempt  to  have 
carnal  knowledge  of  a  girl  under  twelve 
years  of  age. 

Section  Forty-one. 

Section  One. 

Section  Twelve. 

The  whole,  as  to  the  whole  United  King- 
dom. 

So  much  of  Section  Seventy-one  as  relates 
to  any  action  which  shall  be  com- 
menced against  any  person  for  anything 
done  in  pursuance  of  any  of  the  Acts  of 
this  Session  for  consolidating  and  amend- 
ing the  Statute  Law  of  England  and 
Ireland  relating  to  Larceny,  Malicious 
Injuries,  and  Coin. 

Sections  Ten  and  Eleven. 

Section  Six. 

The  whole. 

Section  Ten. 

The  whole. 

Section  Three. 

z  z 
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Eeferences  to  Act. 


Extent  of  Repeal. 


21  &  22  Viet.  c.  106 

22  Viet.  c.  11   3*  ... 
22  &  23  Viet.  c.  32 

22  &  23  Viet.  c.  39 

23  &.  24  Viet.  c.  8 
23  &  24  Viet.  c.  29 
23  &24  Viet.  c.  130 


Section  Fifty. 
Section  Ten. 
Section  Twenty-five. 
Section  Thirteen. 
The  whole. 
The  whole. 
Section  Thirteen. 


24  &  25  VICT.  c.  96. 


An  Act  to  consolidate  and  amend  the   Statute  Law  of  England  and 
Ireland  relating  to  Larceny  and  other  similar  Offences. 

[Qth  August,  1861.] 

'  Whereas  it  is  expedient  to  consolidate  and  amend  the  statute  law  of 
England  and  Ireland  relating  to  larceny  and  other  similar  offences : '  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
'  follows  : — 

Interpretation        1  •  IQ  *ne  interpretation  of  this  Act : 

of  terms:  The  term  *  document  of  title   to    goods'  shall  include    any  bill  of 

'  Document  of  lading,  India  warrant,  dock  warrant,  warehouse  keeper's  certificate, 

title  to  goods:'  warrant  or  order  for  the  delivery  or  transfer  of  any  goods  or  valu- 

able thing,  bought  and  sold  note,  or  any  other  document  used  in 
the  ordinary  course  of  business  as  proof  of  the  possession  or  control 
of  goods,  or  authorizing  or  purporting  to  authorize,  either  by  in- 
dorsement or  by  delivery,  the  possessor  of  such  document  to  transfer 
or  receive  any  goods  thereby  represented  or  therein  mentioned  or 
referred  to : 

The  term  *  document  of  title  to  lands  '  shall  include  any  deed,  map, 
paper  or  parchment,  written  or  printed,  or  partly  written  and  partly 
printed,  being  or  containing  evidence  of  the  title,  or  any  part  of  the 
title,  to  any  real  estate,  or  to  any  interest  in  or  out  of  any  real 
estate  : 

The  term  '  trustee '  shall  mean  a  trustee  on  some  express  trust  created 
by  some  deed,  will,  or  instrument  in  writing,  and  shall  include  the 
heir,  or  personal  representative,  of  any  such  trustee,  and  any 
other  person  upon  or  to  whom  the  duty  of  such  trust  shall  have 
devolved  or  come,  and  also  an  executor  and  administrator,  and  an 
official  manager,  assignee,  liquidator,  or  other  like  officer,  acting 
under  any  presenter  future  Act  relating  to  joint-stock  companies, 
bankruptcy,  or  insolvency : 

1  Valuable se-        ^he   term   'valuable  security'   shall   include   any   order,  exchequer 
curity  : »  acquittance,  or  other  security  whatsoever  entitling  or  evidencing 

the  title  of  any  person  or  body  corporate  to  any  share  or  interest  in 
any  public  stock  or  fund,  whether  of  the  United  Kingdom,  or  of 
Great  Britain  or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund 
of  any  body  corporate,  company,  or  society,  whether  within  the 
United  Kingdom  or  in  any  foreign  state  or  country,  or  to  any 
deposit  in  any  bank,  and  shall  also  include  any  debenture,  deed, 
bond,  bill,  note,  warrant,  order,  or  other  security  whatsoever  for 
money  or  for  payment  of  money,  whether  of  the  United  Kingdom 
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or  of  Great  Britain,  or  of  Ireland,  or  of  any  foreign  state,  and  any 
document  of  title  to  lands  or  goods  as  hereinbefore  defined: 

The  term  'property'  shall  include  every  description  of  real  and 
personal  property,  money,  debts,  and  legacies,  and  all  deeds  and 
instruments  relating  to  "or  evidencing  the  title  or  right  to  any 
property,  or  giving  a  right  to  recover  or  receive  any  money  or 
goods,  and  shall  also  include,  not  only  such  property  as  shall  have 
been  originally  in  the  possession  or  under  the  control  of  any  party, 
but  also  any  property  into  or  for  which  the  same  may  have  been 
converted  or  exchanged,  and  any  thing  acquired  by  such  conversion 
or  exchange,  whether  immediately  or  otherwise  : 

For  the  purposes  of  this  Act,  the  night  shall  be  deemed  to  commence 
at  nine  of  the  clock  in  the  evening  of  each  day,  and  to  conclude  at 
six  of  the  clock  in  the  morning  of  the  next  succeeding  day. 

2.  Every  larceny,  whatever  be  the  value  of  the  property  stolen,  shall 
be  deemed  to  be  of  the  same  nature,  and  shall  be  subject  to  the  same 
incidents  in  all  respects  as  grand  larceny  was  before  the  twenty-first  day 
of  June,  one   thousand  eight  hundred   and  twenty-seven ;    and  every 
court  whose  power  as   to   the   trial   of  larceny  was   before  that  time 
limited  to  petty  larceny  shall  have  power  to  try  every  case  of  larceny, 
the  punishment  of  which    cannot  exceed   the   punishment  hereinafter 
mentioned  for  simple  larceny,  and  also  to  try  all  accessories  to  such 
larceny. 

3.  Whosoever,  being  a  bailee  of   any  chattel,  money,  or  valuable 
security,  shall  fraudulently  take  or  convert  the  same  to  his  own  use  or 
the  use  of  any  person  other  than  the  owner  thereof,  although  he  shall 
not  break  bulk  or  otherwise  determine  the  bailment,  shall  be  guilty  of 
larceny,  and  may  be  convicted  thereof  upon  an  indictment  for  larceny  ; 
but  this  section  shall  not  extend  to  any  offence  punishable  on  summary 
conviction. 

4.  Whosoever  shall  be  convicted  of  simple  larceny,  or  of  any  felony 
hereby  made  punishable  like  simple  larceny,  shall  (except  in  the  cases 
hereinafter   otherwise  provided  for)  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be 
imprisoned  for  any  term  not    exceeding   two  years,  with  or    without 
hard  labour,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

5.  It  shall  be  lawful  to  insert  several  counts  in  the  same  indictment 
against  the  same  person  for  any  number  of  distinct  acts  of  stealing,  not 
exceeding   three,  which  may  have  been  committed  by  him  against   the 
same  person  within  the  space  of  six  months  from  the  first  to  the  last  of 
such  acts,  and  to  proceed  thereon  for  all  or  any  of  them. 

6.  If  upon  the  trial  of  any  indictment  for  larceny  it  shall  appear  that 
the  property  alleged  in  such  indictment  to  have  been  stolen  at  one  time 
was  taken  at  different  times,  the  prosecutor  shall  not  by  reason  thereof 
be  required  to  elect  upon  which  taking  he  will  proceed,  unless  it  shall 
appear  that  there  were  more  than  three  takings,  or  that  more  than  the 
space  of  six   months   elapsed   between   the  first  and  the  last  of  such 
takings  ;  and  in  either  of  such  last-mentioned  cases  the  prosecutor  shall 
be  required  to  elect  to  proceed  for  such  number  of  takings,  not  exceed- 
ing three,  as  appear  to  have  taken  place  within  the  period  of  six  months 
from  the  first  to  the  last  of  such  takings. 

7.  Whosoever  shall  commit  the  offence  of  simple  larceny   after  a 
previous  conviction  for  felony,  whether  such  conviction  shall  have  taken 
place  upon  an  indictment,  or  under  the  provisions  of  the  Act  passed  in 
the    session  held   in   the   eighteenth   and   nineteenth  years  of   Queen 
Victoria,  chapter  one  hundred  and  twenty-six,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  ten  years  and  not  less  than  three  years — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
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with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

8.  Whosoever  shall  commit  the   offence   of  simple   larceny,  or  any 
offence  hereby  made  punishable  like  simple  larceny,  after  having  been 
previously  convicted  of  any  indictable  misdemeanor  punishable  under 
this  Act,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less 
than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

9.  Whosoever  shall  commit   the  offence  of    simple   larceny,  or  any 
offence  hereby  made  punishable  like  simple  larceny,  after  having  been 
twice  summarily  convicted   of    any  of    the   offences  punishable   upon 
summary  conviction,  under  the  provisions  contained  in  the  Act  of  the 
session  held  in  the  seventh  and  eighth  years  of  King  George  the  Fourth, 
chapter  twenty-nine,  or  the  Act  of  the  same  session,  chapter  thirty,  or 
the  Act  of  the  ninth  year  of  King  George  the  Fourth,  chapter  fifty-five, 
or  the  Act  of  the  same  year,  chapter  fifty-six,  or  the  Act  of  the  session 
held  in  the  tenth  and  eleventh  years  of  Queen  Victoria,  chapter  eighty- 
two,  or  the  Act  of  the  session  held  in  the  eleventh  and  twelfth  years 
of  Queen  Victoria,  chapter  fifty-nine,  or  in  sections  three,  four,"  five,  and 
six  of  the  Act  of  the  session  held  in  the  fourteenth  and  fifteenth  years 
of  Queen  Victoria,  chapter  ninety-two,  or  in  this  Act,  or  the  Act  of  this 
session,  intituled,  An  Act  to  consolidate  and  amend  the  Statute  Law  of 
England  and  Ireland  relating  to  Malicious  Inj  uries  to  Property  (whether 
each  of  the  convictions  shall  have  been  in  respect  of  an  offence  of  the 
same  description  or  not,  and  whether  such  convictions  or  either  of  them 
shall  have  been  or  shall  be  before  or  after  the  passing  of  this  Act),  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

As  to  larceny  of  cattle  or  other  animals : 

10.  Whosoever  shall  steal  any  horse,  mare,  gelding,  colt,  or  filly,  or 
any  bull,  cow,  ox,  heifer,  or  calf,  or  any  ram,  ewe,  sheep,  or  lamb,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding   fourteen   years   and   not  less   than    three   years — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

11.  Whosoever  shall  wilfully  kill  any  animal,  with  intent  to  steal  the 
carcase,  skin,  or  any  part  of   the  animal  so  killed,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable  to  the  same  punish- 
ment as  if  he  had  been  convicted  of   feloniously  stealing   the   same, 
provided   the   offence   of    stealing   the   animal   so   killed   would  have 
amounted  to  felony. 

12.  Whosoever  shall  unlawfully  and  wilfully  course,  hunt,  snare,  or 
carry  away,  or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer  kept 
or  being  in  the  uninclosed  part  of  any  forest,  chase,  or  purlieu,  shall  for 
every  such  offence,  on  conviction  thereof  before  a  justice  of  the  peace, 
forfeit  and  pay  such  sum,  not  exceeding  fifty  pounds,  as  to  the  justice 
shall  seem  meet ;  and  whosoever  having  been  previously  convicted  of 
any  offence  relating  to  deer,  for  which  a  pecuniary  penalty  shall  have 
been   imposed  by  this  or  by  any  former  Act  of  Parliament,  shall  after- 
wards  commit  any  of  the   offences  hereinbefore  enumerated,  whether 
such  second  offence  be  of  the  same  description  as  the  first  or  not,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
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discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

13.  Whosoever  shall  unlawfully  and  wilfully  course,  hunt,  snare,   or 
carry  away,  or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer  kept 
or  being  in  the  inclosed  part  of  any  forest,  chase,  or  purlieu,  or  in  any 
inclosed  land  where  deer  shall  be  usually  kept,  shall  be  guilty  of  felony, 
and  being   convicted  thereof  shall  be  liable,   at  the  discretion  of  the 
court,  to  be  imprisoned    for  any  term  not  exceeding  two  years,  with 
or   without    hard  labour,  and   with   or  without  solitary    confinement, 
and,   if  a  male    under    the    age   of  sixteen   years,  with  or   without 
whipping. 

14.  If  any  deer,  or  the  head,  skin,  or  other  part  thereof,  or  any  snare 
or  engine  for  the  taking  of  deer,  shall  be  found  in  the  possession  of  any 
person,  or  on  the  premises  of  any  person  with  his  knowledge,  and  such 
person,  being  taken  or  summoned  before  a  justice  of  the  peace,  shall  not 
satisfy  the  justice  that  he  came  lawfully  by  such  deer,  or  the  head,  skin, 
or  other  part  thereof,  or  had  a  lawful  occasion  for  such  snare  or  engine, 
and  did  not  keep  the  same  for  any  unlawful  purpose,  he  shall,  on  con- 
viction by  the  justice,  forfeit  and  pay  any  sum  not  exceeding  twenty 
pounds ;  and  if  any  such  person  shall  not  under  the  said  provisions  be 
liable  to  conviction,  then,  for  the  discovery  of  the  party  who  actually 
killed  or  stole  such  deer,  the  justice,  at  his  discretion,  as  the  evidence 
given  and   the  circumstances  of  the  case   shall  require,  may  summon 
before  him  every  person  through  whose  hands  such  deer,  or  the  head, 
skin,  or  other   part   thereof  shall   appear   to  have   passed ;  and  if  the 
person  from  whom  the  same  shall  have  been  first  received,  or  who  shall 
have  had  possession  thereof,  shall  not  satisfy  the  justice  that  he  came 
lawfully  by  the  same,  he  shall,  on  conviction  by  the  justice,  be  liable  to 
the  payment  of  such  sum  of  money  as  is  hereinbefore  last  mentioned. 

15.  Whosoever  shall  unlawfully  and  wilfully  set  or  use  any  snare  or 
engine  whatsoever,  for  the  purpose  of  taking  or  killing  deer  in  any 
part  of  any  forest,  chase,  or  purlieu,  whether  such  part  be  inclosed  or 
not,  or  in  any  fence  or  bank  dividing  the  same  from  any  land  adjoining, 
or  in  any  inclosed  land  where  deer  shall  be  usually  kept,  or  shall  unlaw- 
fully and  wilfully  destroy  any  part  of  the  fence  of  any  land  where  any 
deer  shall  be  then  kept,  shall,  on  conviction  thereof  before  a  justice  of 
the  peace,  forfeit  and  pay  such  sum  of  money,  not  exceeding  twenty 
pounds,  as  to  the  justice  shall  seem  meet. 

16.  If    any  person   shall   enter  into   any  forest,  chase,  or   purlieu, 
whether  inclosed  or  not,  or  into  any  inclosed  land  where  deer  shall  be 
usually  kept,  with  intent  unlawfully  to  hunt,  course,  wound,  kill,  snare, 
or  carry  away  any  deer,  every  person  intrusted  with  the  care  of  such 
deer,  and  any  of  his   assistants,   whether  in  his  presence  or  not,   may 
demand  from  every  such  offender  any  gun,  firearms,  snare,  or  engine  in 
his  possession,  and  any  dog  there  brought  for  hunting,  coursing,  or 
killing  deer,  and  in  case  such  offender  shall  not  immediately  deliver  up 
the   same,  may  seize   and  take   the   same   from  him   in   any  of  those 
respective  places,  or,  upon  pursuit  made,  in  any  other  place  to  which 
he  may  have  escaped  therefrom,  for  the  use  of  the  owner  of  the  deer ; 
and  if  any  such  offender  shall  unlawfully  beat  or  wound   any  person 
intrusted  with  the  care  of  the  deer,   or  any  of  his  assistants,   in   the 
execution  of  any  of  the  powers  given  by  this  Act,  every  such  offender 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the   age   of  sixteen   years,  with  or 
without  whipping. 

17.  Whosoever  shall  unlawfully  and  wilfully,  between  the  expiration 
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of  the  first  hour  after  sunset  and  the  beginning  of  the  last  hour  before 
sunrise,  take  or  kill  any  hare  or  rabbit  in  any  warren  or  ground  lawfully 
used  for  the  breeding  or  keeping  of  hares  or  rabbits,  whether  the  same 
be  inclosed  or  not,  shall  be  guilty  of  a  misdemeanor ;  and  whosoever 
shall  unlawfully  and  wilfully,  between  the  beginning  of  the  last  hour 
before  sunrise  and  the  expiration  of  the  first  hour  after  sunset,  take  or 
kill  any  hare  or  rabbit  in  any  such  warren  or  ground,  or  shall  at  any- 
time set  or  use  therein  any  snare  or  engine  for  the  taking  of  hares 
or  rabbits,  shall,  on  conviction  thereof  before  a  justice  of  the  peace, 
forfeit  and  pay  such  sum  of  money,  not  exceeding  five  pounds,  as  to  the 
justice  shall  seem  meet :  provided  that  nothing  in  this  section  contained 
shall  affect  any  person  taking  or  killing  in  the  daytime  any  rabbits  on 
any  sea  bank  or  river  bank  in  the  county  of  Lincoln,  so  far  as  the  tide 
shall  extend,  or  within  one  furlong  of  such  bank. 

18.  Whosoever  shall  steal  any  dog  shall,  on  conviction  thereof  before 
two  justices  of  the  peace,  either  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned,  or  to  be  imprisoned  and 
kept  to  hard  labour,  for  any  term  not  exceeding  six  months,  or  shall 
forfeit  and  pay,  over  and  above  the  value  of  the  said  dog,  such  sum  of 
money,  not  exceeding  twenty  pounds,  as  to  the  said  justices  shall  seem 
meet ;  and  whosoever,  having  been  convicted  of  any  such  offence,  either 
against  this  or  any  former  Act  of  Parliament,  shall  afterwards  steal  any 
dog.  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term 
not  exceeding  eighteen  months,  with  or  without  hard,  labour. 

19.  Whosoever  shall   unlawfully  have  in  his  possession  or  on  his 
premises  any  stolen  dog,  or  the  skin  of  any  stolen  dog,  knowing  such  dog 
to  have  been  stolen  or  such  skin  to  be  the  skin  of  a  stolen  dog,  shall,  on 
conviction  thereof  before  two  justices  of  the  peace,  be  liable  to  pay  such 
sum  of  money,  not  exceeding  twenty  pounds,  as  to  such  justices  shall 
seem  meet ;  and  whosoever,  having  been  convicted  of  any  such  offence, 
either  against  this  or  any  former  Act  of  Parliament,  shall  afterwards  be 
guilty  of  any  such  offence  as  in  this  section  before  mentioned,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding 
eighteen  months,  with  or  without  hard  labour. 

20.  Whosoever  shall  corruptly  take  any  money  or  reward,  directly  or 
indirectly,  under  pretence   or   upon  account  of    aiding   any  person   to 
recover  any  dog  which  shall  have  been  stolen,  or  which  shall  be  in  the 
possession  of  any  person  not  being  the  owner  thereof,  shall  be  guilty  of 
a    misdemeanor,  and  being  convicted  thereof   shall  be  liable,   at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding 
eighteen  months,  with  or  witheut  hard  labour. 

21.  Whosoever  shall  steal  any  bird,  beast,  or  other  animal  ordinarily 
kept  in  a  state  of  confinement  or  for  any  domestic  purpose,  not  being 
the  subject  of  larceny  at  common  law,  or  shall  wilfully  kill  any  such 
bird,  beast,  or  animal,  with  intent  to  steal  the  same  or  any  part  thereof, 
shall,   on    conviction   thereof    before  a  justice  of    the   peace,    at   the 
discretion  of  the  justice,  either  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labour  for  any  term  not  exceeding  six  months,  or  else 
shall  forfeit  and  pay,  over  and  above  the  value  of  the  bird,  beast,  or 
other  animal,  such  sum  of  money,  not  exceeding  twenty  pounds,  as  to 
the  justice  shall  seem  meet;  and  whosoever,  having  been  convicted  of 
any  such  offence,  either  against  this  or  any  former  Act  of  Parliament, 
shall  afterwards  commit  any  offence  in  this  section   before  mentioned, 
and  shall  be  convicted  thereof  in  like  manner,  shall  be   committed  to 
the   common   gaol  or   house   of   correction,  there  to  be  kept  to  hard 
labour  for  such  term,  not  exceeding  twelve  months,  as  the  convicting 
justice  shall  think  fit. 
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22.  If  any  such  bird,  or  any  of  the  plumage  thereof,  or  any  dog,  or 
any  such  beast,  or  the  skin  thereof,  or  any  such  animal,  or  any  part 
thereof,  shall  be  found   in   the  possession  or  on  the  premises  of  any 
person,  any  justice  may  restore  the  same   respectively  to   the   owner 
thereof;  and  any  person  in  whose  possession  or  on  whose  premises  such 
bird  or  the  plumage  thereof,  or  such  beast  or  the  skin  thereof,  or  such 
animal  or  any  part  thereof,  shall  be  so  found  (such  person  knowing  that 
the  bird,  beast,  or  animal  has  been  stolen,  or  that  the  plumage  is  the 
plumage  of  a  stolen  bird,  or  that  the  skin  is  the  skin  of  a  stolen  beast, 
or  that  the  part  is  a  part  of  a  stolen  animal),  shall,  on  conviction  before 
a  justice  of  the  peace,  be  liable  for  the  first  offence  to  such  forfeiture, 
and  for  every  subsequent  offence  to  such  punishment,  as  any  person 
convicted  of  stealing  any  beast  or  bird  is  made  liable  to  by  the  last 
preceding  section. 

23.  Whosoever  shall  unlawfully  and  wilfully  kill,   wound,   or   take 
any  house  dove  or  pigeon  under  such  circumstances  as  shall  not  amount 
to  larceny  at  common  law,  shall,  on  conviction  before  a  justice  of  the 
peace,  forfeit  and  pay,  over  and  above  the  value  of  the  bird,  any  sum 
not  exceeding  two  pounds. 

24.  Whosoever  shall  unlawfully  and  wilfully  take  or  destroy  any  fish 
in  any  water  which  shall  run  through  or  be  in  any  land  adjoining  or 
belonging  to  the  dwelling  house  of  any  person  being  the  owner  of  such 
water,  or  having  a  right  of  fishery  therein,  shall  be  guilty  of  a  mis- 
demeanor ;  and  whosoever  shall  unlawfully  and  wilfully  take  or  destroy, 
or  attempt  to  take  or  destroy,  any  fish  in  any  water   not  being  such 
as  hereinbefore  mentioned,  but  which  shall  be  private  property,  or  in 
which  there  shall  be  any  private  right  of  fishery,  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  forfeit  and  pay,  over  and  above  the 
value  of  the  fish  taken  or  destroyed  (if  any),  such  sum  of  money,  not 
exceeding  five  pounds,  as  to  the  justice  shall  seem  meet:  provided,  that 
nothing  hereinbefore    contained  shall  extend   to   any  person   angling 
between  the  beginning  of  the  last  hour  before  sunrise  and  the  expira- 
tion of  the   first   hour  after  sunset ;  but  whosoever  shall  by  angling 
between  the  beginning  of  the  last  hour  before  sunrise  and  the  expiration 
of  the  first  hour  after  sunset  unlawfully  and  wilfully  take  or  destroy,  or 
attempt  to  take  or  destroy,  any  fish  in  any  sueh  water  as  first  mentioned, 
shall,  on  conviction  before  a  justice  of  the  peace,  forfeit  and  pay  any  sum 
not  exceeding  five  pounds,  and  if  in  any  such  water  as  last  mentioned,  he 
shall,  on  the  like  conviction,  forfeit  and  pay  any  sum  not  exceeding  two 
pounds,  as  to  the  justice  shall  seem  meet ;  and  if  the  boundary  of  any 
parish,  township,  or  vill  shall  happen  to  be  in  or  by  the  side  of  any  such 
water  as  is  in  this  section  before  mentioned,  it  shall  be  sufficient  to 
prove  that  the  offence  was  committed  either  in  the  parish,  township,  or 
vill  named  in  the  indictment  or  information,  or  in  any  parish,  township, 
or  vill  adjoining  thereto. 

25.  If  any  person  shall  at  any  time  be  found  fishing  against  the  pro- 
visions of  this  Act,  the  owner  of  the  ground,  water,  or  fishery  where  such 
offender  shall  be  so  found,  his  servant,  or  any  person  authorized  by  him, 
may  demand  from  such  offender  any  rod,  line,  hook,  net,  or  other  imple- 
ment for  taking  or  destroying  fish  which  shall  then  be  in  his  possession, 
and  in  case  such  offender  shall  not  immediately  deliver  up  the  same,  may 
seize  and  take  the  same  from  him  for  the  use  of  such  owner  :  provided, 
that  any  person  angling  against  the  provisions  of  this  Act,  between  the 
beginning  of  the  last  hour  before  sunrise  and  the  expiration  of  the  first 
hour  after  sunset,  from  whom  any  implement  used  by  anglers  shall  be 
taken,  or  by  whom  the  same  shall  be  so  delivered  up,  shall  by  the  taking 
or  delivering  thereof  be  exempted  from  the  payment  of  any  damages  or 
penalty  for  such  angling. 

26.  Whosoever   shall  steal   any  oysters   or  oyster  brood   from   any 
oyster  bed,  laying,  or  fishery,  being  the  property  of  any  other  person, 
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and  sufficiently  marked  out  or  known  as  such,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable  to  be  punished  as  in   the 
case  of  simple  larceny  ;  and  whosoever  shall  unlawfully  and  wilfully  use 
any  dredge,  or  any  net,  instrument,  or  engine  whatsoever,   within  the 
limits  of  any  oyster  bed,  laying,  or  fishery,  being  the  property  of  any 
other  person,  and  sufficiently  marked  out  or  known  as  such,  for  the  pur- 
pose of  taking  oysters  or  oyster  brood,  although  none  shall  be  actually 
taken,   or  shall  unlawfully  and  wilfully,   with  any  net,   instrument,  or 
engine,  drag  upon  the  ground  or  soil  of  any  such  fishery,  shall  be  guilty 
of  a  misdemeanor,  and  being   convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding 
three  months,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement;  and  it  shall   be  sufficient  in  any  indictment  to   describe 
either  by  name  or  otherwise  the  bed,  laying,  or  fishery  in  which  any  of 
the  said  offences  shall  have  been  committed,  without  stating  the  same  to 
be  in  any  particular  parish,  township,  or  vill :  provided,  that  nothing  in 
this  section  contained  shall  prevent  any  person  from  catching  or  fishing 
for  any  floating  fish  within  the  limits  of  any  oyster  fishery  with  any  net, 
instrument,  or  engine  adapted  for  taking  floating  fish  only. 
As  to  larceny  of  written  instruments: 

27.  Whosoever  shall  steal,  or  shall  for  any  fraudulent  purpose  destroy, 
cancel,  or  obliterate,  the  whole  or  any  part  of  any  valuable  security, 
other  than  a  document  of  title  to  lands,  shall  be  guilty  of  felony,  of  the 
same  nature  and  in  the  same  degree  and  punishable  in  the  same  manner 
as  if  he  had  stolen  any  chattel  of  like  value  with  the  share,  interest,  or 
deposit  to  which  the  security  so  stolen  may  relate,  or  with  the  money 
due  on  the  security  so  stolen,  or  secured  thereby  and  remaining  un- 
satisfied, or  with   the   value   of    the    goods   or  other    valuable   thing 
represented,  mentioned,  or  referred  to  in  or  by  the  security. 

28.  Whosoever  shall  steal,  or  shall  for  any  fraudulent  purpose  destroy, 
cancel,  obliterate,  or  conceal,  the  whole  or  any  part  of  any  document  of 
title  to  lands  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and   with  or  without  solitary 
confinement ;  and  in  any  indictment  for  any  such  offence  relating  to  any 
document  of  title  to  lands,  it  shall  be  sufficient  to  allege  such  document 
to  be  or  to  contain  evidence  of  the  title  or  of  part  of  the  title  of  the 
person,  or  of  some  one  of  the  persons  having  an  interest,  whether  vested 
or  contingent,  legal  or  equitable,  in  the  real  estate  to  which  the  same 
relates,  and  to  mention  such  real  estate  or  some  part  thereof. 

29.  Whosoever  shall,  either  during  the  life  of  the  testator  or  after 
his  death,  steal,  or  for  any  fraudulent  purpose  destroy,  cancel,  obliterate, 
or  conceal,  the  whole  or  any  part  of  any  will,  codicil,  or  other  testa- 
mentary instrument,  whether  the  same  shall  relate  to  real  or  personal 
estate,  or  to  both,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  life  or  for  any  term  not  less  than  three  years — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement ;  and  it  shall  not  in  any 
indictment  for  such  offence  be  necessary  to  allege  that  such  will,  codicil, 
or  other  instrument  is  the  property  of  any  person  :  provided,  that 
nothing  in  this  or  the  last  preceding  section  mentioned,  nor  any  proceed- 
ing, conviction,  or  judgment  to  be  had  or  taken  thereupon,  shall  prevent, 
lessen,  or  impeach  any  remedy  at  law  or  in  equity  which  any  party 
aggrieved  by  any  such  offence  might  or  would  have  had  if  this  Act  had 
not  been  passed  ;  but  no  conviction  of  any  such  offender  shall  be  re- 
ceived in  evidence  in  any  action  at  law  or  suit  in  equity  against  him  ; 
and  no  person  shall  be  liable  to  be  convicted  of  any  of  the  felonies  in 
this  and  the  last  preceding  section  mentioned,  by  any  evidence  whatever, 
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in  respect  of  any  act  done  by  him,  if  he'shall  at  any  time  previously  to 
his  being  charged  with  such  offence  have  first  disclosed  such  act,  on 
oath,  in  consequence  of  any  compulsory  process  of  any  court  of  law  or 
equity  in  any  action,  suit,  or  proceeding  which  shall  have  been  bona 
fide  instituted  by  any  party  aggrieved,  or  if  he  shall,  have  first  disclosed 
the  same  in  any  compulsory  examination  or  deposition  before  any  court 
upon  the  hearing  of  any  matter  in  bankruptcy  or  insolvency. 

30.  Whosoever  shall  steal,  or  shall  for  any  fraudulent  purpose  take 
from  its  place  of  deposit  for  the  time  being,  or  from  any  person  having 
the  lawful  custody  thereof,  or  shall  unlawfully  and  maliciously  cancel, 
obliterate,  injure,  or  destroy  the  whole  or  any  part  of  any  record,  writ, 
return,  panel,  process,  interrogatory,  deposition,  affidavit,  rule,  order,  or 
warrant  of  attorney,  or   of  any  original  document   whatsoever  of  or 
belonging  to  any  court  of  record,  or  relating  to  any  matter,  civil  or 
criminal,  begun,  depending,  or  terminated  in  any  such  court,  or  of  any 
bill,  petition,  answer,  interrogatory,  deposition,  affidavit,  order,  or  decree, 
or  of  any  original  document  whatsoever  of  or  Belonging  to  any  court  of 
equity,  or  relating  to  any  cause  or  matter  begun,  depending,  or  ter- 
minated in    any  such  court,  or  of   any  original   document  in  anywise 
relating  to  the  business  of  any  office  or  employment  under  Her  Majesty, 
and  being  or  remaining  in  any  office  appertaining  to  any  court  of  j  ustice, 
or  in  any  of  Her  Majesty's  castles,  palaces,  or  houses,  or  in  any  govern- 
ment or  public  office,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  the  term  of  three  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,   and  with  or 
without  solitary  confinement ;  and  it  shall   not  in  any  indictment  for 
such  offence  be  necessary  to  allege  that  the  article  in  respect  of  which 
the  offence  is  committed  is  the  property  of  any  person. 

As  to  larceny  of  things  attached  to  or  growing  on  land : 

31.  Whosoever  shall  steal,  or  shall  rip,  cut,  sever,  or  break  with 
intent  to  steal,  any  glass  or  wood-work  belonging  to  any  building  what- 
soever, or  any  lead,  iron,  copper,  brass,  or  other  metal,  or  any  utensil  or 
fixture,  whether  made  of  metal  or  other  material  or  of  both,  respectively 
fixed  in  or  to  any  building  whatsoever,  or  any  thing  made  of  metal  fixed 
in  any  land   being  private   property,  or  for  a  fence  to  any  dwelling 
house,  garden,  or  area,  or   in  any  square  or  street,  or  in   any  place 
dedicated  to  public  use  ,or  ornament,  or  in  any  burial  ground/  shall  be 
guilty  of    felony,  and   being   convicted   thereof    shall  be   liable  to  be 
punished  as  in  the  case  of  simple  larceny ;  and  in  the  case  of  any  such 
thing  fixed  in  any  such  square,  street,  or  place  as  aforesaid,  it  shall  not 
be  necessary  to  allege  the  same  to  be  the  property  of  any  person. 

32.  Whosoever  shall  steal,  or  shall  cut,  break,  root  up,  or  otherwise 
destroy  or  damage  with  intent  to  steal,  the  whole  or  any  part  of  any 
tree,  sapling,  or  shrub,  or  any  underwood,  respectively  growing  in  any 
park,  pleasure  ground,    garden,  orchard,  or  avenue,  or  in  any  ground 
adjoining  or  belonging  to  any  dwelling  house,  shall  (in  case  the  value  of 
the  article  or  articles  stolen,  or  the  amount  of  the  injury  done,  shall 
exceed  the  sum  of  one  pound)  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable  to  be  punished  as  in  the  case  of  simple  larceny ; 
and  whosoever  shall  steal,  or  shall  cut,  break,  root  up,  or  otherwise 
destroy  or  damage  with  intent  to  steal,  the  whole  or  any  part  of  any 
tree,  sapling,  or   shrub,  or  any  underwood   respectively  growing   else- 
where than  in  any  of  the  situations  in  this  section  before  mentioned, 
shall  (in  case  the  value  of  the  article  or  articles  stolen,  or  the  amount  of 
the  injury  done  shall   exceed   the   sum  of  five  pounds)  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable  to  be  punished  as  in 
the  case  of  simple  larceny. 
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tree,  sapling,  or  shrub,  or  any  underwood,  wheresoever  the  same  may 
be  respectively  growing,  the  stealing  of  such  article  or  articles,  or  the 
injury  done,  being  to  the  amount  of  a  shilling  at  the  least,  shall,  on  con- 
viction thereof  before  a  justice  of  the  peace,  forfeit  and  pay,  over  and 
above  the  value  of  the  article  or  articles  stolen,  or  the  amount  of  the 
injury  done,  such  sum  of  money,  not  exceeding  five  pounds,  as  to  the 
justice  shall  seem  meet ;  and  whosoever  having  been  convicted  of  any 
such  offence,  either  against  this  or  any  former  Act  of  Parliament,  shall 
afterwards  commit  any  of  the  said  offences  in  this  section  before 
mentioned,  and  shall  be  convicted  thereof  in  like  manner,  shall  for  such 
second  offence  be  committed  to  the  common  gaol  or  house  of  correction, 
there  to  be  kept  to  hard  labour  for  such  term  not  exceeding  twelve 
months  as  the  convicting  justice  shall  think  fit ;  and  whosoever,  having 
been  twice  convicted  of  any  such  offence  (whether  both  or  either  of  such 
convictions  shall  have  taken  place  before  or  after  the  passing  of  this 
Act)  shall  afterwards  cojnmit  any  of  the  offences  in  this  section  before 
mentioned,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of  simple 
larceny. 

34.  Whosoever  shall  steal,  or  shall  cut,  break,  or  throw  down  with 
intent  to  steal,  any  part  of  any  live  or  dead  fence,  or  any  wooden  post, 
pale,  wire,  or  rail  set  up  or  used  as  a  fence,  or  any  stile  or  gate,  or  any 
part  thereof  respectively,  shall  on  conviction  thereof  before  a  justice  of 
the  peace,  forfeit  and  pay,  over  and  above  the  value  of  the  article  or 
articles  so  stolen,  or  the  amount  of  the  injury  done,  such  sum  of  money 
not  exceeding  five  pounds  as  to  the  justice  shall  seem  meet;  and  who- 
soever, having  been  convicted  of  any  such  offence,  either  against  this  or 
any  former  Act  of  Parliament,  shall  afterwards  commit  any  of  the  said 
offences  in  this  section  before  mentioned,  and  shall  be  convicted  thereof 
in  like  manner,  shall  be  committed  to  the  common  gaol  or  house  of  cor- 
rection, there  to  be  kept  to  hard  labour  for  such  term  not  exceeding 
twelve  months  as  the  convicting  justice  shall  think  fit. 

35.  If  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any 
underwood,  or  any  part  of  any  live   or  dead  fence,  or   any  post,  pale, 
wire,  rail,  stile,  or  gate,  or  any  part  thereof,  being  of  the  value  of  one 
shilling  at  the  least,  shall  be  found  in  the  possession  of  any  person,  or  on 
the  premises  of  any  person,  with  his  knowledge,  and  such  person,  being 
taken  or  summoned  before  a  justice  of  the  peace,  shall  not  satisfy  the 
justice  that  he  came  lawfully  by  the  same,  he  shall  on  conviction  by  the 
justice  forfeit  and  pay,  over  and  above  the  value  of  the  article  or  articles 
so  found,  any  sum  not  exceeding  two  pounds. 

36.  Whosoever  shall  steal,  or  shall  destroy  or  damage  with  intent  to 
steal,   any  plant,  root,  fruit,  or  vegetable   production  growing  in  any 
garden,  orchard,  pleasure  ground,  nursery  ground,  hothouse,  greenhouse, 
or  conservatory,  shall,  on  conviction  thereof  before  a  justice  of   the 
peace,  at  the  discretion  of  the  justice,  either  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  im- 
prisoned and  kept  to  hard  labour,  for  any  term  not  exceeding  six  months, 
or  else  shall  forfeit  and  pay,  over  and  above  the  value  of  the  article  or 
articles  so  stolen,  or  the  amount  of  the  injury  done,  such  sum  of  money 
not  exceeding  twenty  pounds  as  to  the  justice  shall  seem  meet  ;  and 
whosoever  having  been  convicted  of  any  such  offence,  either  against  this 
or  any  former  Act  of  Parliament,  shall  afterwards  commit  any  of  the 
offences  in  this  section  before  mentioned,  shall  be  guilty  of  felony,  and 
being  convicted   thereof  shall   be  liable  to  be  punished  in  the   same 
manner  as  in  the  case  of  simple  larceny. 

37.  Whosoever  shall  steal,  or  shall  destroy  or  damage  with  intent  to 
steal,  any  cultivated  root  or  plant  used  for  the  food  of  man  or  beast,  or 
for  medicine,  or  for  distilling,  or  for  dyeing,  or  for  or  in  the  course  of 
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any  manufacture,  and  growing  in  any  land,  open  or  inclosed,  not  being 
a  garden,  orchard,  pleasure  ground,  or  nursery  ground,  shall,  on  con- 
viction thereof  before  a  justice  of  the  peace,  at  the  discretion  of  the 
justice,  either  be  committed  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard 
labour  for  any  term  not  exceeding  one  month,  or  else  shall  forfeit  and 
pay,  over  and  above  the  value  of  the  article  or  articles  so  stolen,  or  the 
amount  of  the  injury  done,  such  sum  of  money  not  exceeding  twenty 
shillings,  as  to  the  justice  shall  seem  meet,  and  in  default  of  payment 
thereof,  together  with  the  costs  (if  ordered)  shall  be  committed  as  afore- 
said for  any  term  not  exceeding  one  month,  unless  payment  be  sooner 
made  ;  and  whosoever,  having  been  convicted  of  any  such  offence  either 
against  this  or  any  former  Act  of  Parliament,  shall  afterwards  commit 
any  of  the  said  offences  in  this  section  before  mentioned,  and  shall  be 
convicted  thereof  in  like  manner,  shall  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour,  for  such 
term  not  exceeding  six  months  as  the  convicting  justice  shall  think  fit. 
As  to  larceny  from  mines : 

38.  Whosoever  shall  steal,  or  sever  with  intent  to  steal,  the  ore  of 
any  metal,  or  any  lapis  calaminaris,  manganese  or  mundick,  or  any  wad, 
black  cawke,  or  black  lead,  or  any  coal  or  cannel  coal,  from  any  mine, 
bed,  or  vein  thereof  respectively,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

39.  Whosoever,  being  employed  in  or   about  any  mine,  shall  take, 
remove,  or   conceal   any  ore   of    any   metal,  or  any  lapis  calaminaris, 
manganese,  mundick,  or  other  mineral   found  or  being  in  such  mine, 
with  intent  to  defraud   any  proprietor  of  or  any  adventurer   in  such 
mine,  or  any  workman  or  miner  employed  therein,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement. 

As  to  larceny  from  the  person,  and  other  like  offences : 

40.  Whosoever  shall    rob   any   person,   or   shall   steal   any  chattel, 
money,  or  valuable  security  from  the  person  of  another,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen  years  and  not  less  than  three  years — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and  with 
or  without  solitary  confinement. 

41.  If  upon  the  trial  of  any  person  upon  any  indictment  for  robbery 
it  shall  appear  to  the  jury  upon  the  evidence  that  the  defendant  did  not 
commit  the  crime  of  robbery,  but  that  he  did  commit  an  assault  with 
intent  to  rob,  the  defendant  shall  not  by  reason  thereof  be  entitled  to  be 
acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that 
the  defendant  is  guilty  of  an  assault  with  intent  to  rob  ;  and  thereupon 
such  defendant  shall  be  liable  to  be  punished  in  the  same  manner  as  if 
he   had   been  convicted  upon  an  indictment  for  feloniously  assaulting 
with  intent  to  rob;  and  no  person  so  tried  as  is  herein  lastly  mentioned 
shall  be  liable  to  be  afterwards  prosecuted  for  an  assault  with  intent  to 
commit  the  robbery  for  which  he  was  so  tried. 

42.  Whosoever  shall  assault  any  person  with  intent  to  rob  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  (save  and  except  in 
the  cases  where  a  greater  punishment  is  provided  by  this  Act)  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term 
of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 
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43.  Whosoever   shall,  being  armed   with   any  offensive  weapon  or 
instrument,  rob,  or  assault  with  intent  to  rob,  any  person,   or  shall, 
together  with  one  or  more  other  person  or  persons,  rob,  or  assault  with 
intent  to  rob,  any  person,  or  shall  rob  any  person,  and  at  the  time  of  or 
immediately  before  or  immediately  after  such  robbery  shall  wound,  beat, 
strike,  or  use  any  other  personal  violence  to  any  person,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement. 

44.  Whosoever  shall  send,  deliver,  or  utter,  or  directly  or  indirectly 
cause  to  be  received,  knowing  the  contents  thereof,  any  letter  or  writing 
demanding  of  any  person  with  menaces,  and  without  any  reasonable  or 
probable  cause,  any  property,  chattel,  money,  valuable  security,  or  other 
valuable  thing,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude  for   life,  or   for  any  term  not   less   than   three   years — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

45.  Whosoever  shall  with  menaces  or  by  force  demand  any  property, 
chattel,    money,    valuable   security,    or   other   valuable    thing    of   any 
person,  with  intent  to  steal  the  same,  shall  be  guilty  of   felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

46.  Whosoever  shall  send,  deliver,  or  utter,  or  directly  or  indirectly 
cause  to  be  received,  knowing  the  contents  thei  eof,  any  letter  or  writing 
accusing  or  threatening  to  accuse  any  other  person  of  any  crime  punish- 
able by  law  with  death  or  penal  servitude  for  not  less  than  seven  years, 
or  of  any  assault  with  intent  to  commit  any  rape,  or  of  any  attempt  or 
endeavour  to  commit  any  rape,  or  of  any  infamous  crime  as  herein- 
after defined,  with  a  view  or  intent  in  any  of  such  cases  to  extort  or 
gain  by  means  of  such  letter  or  writing  any  property,  chattel,  money, 
valuable  security,  or  other  valuable  thing,  from  any  person,   shall  be 
guilty  of   felony,  and  being  convicted   thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any 
term  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping  ;  and  the  abominable  crime  of  buggery,  committed 
either  with  mankind  or  with  beast,  and  every  assault  with  intent  to 
commit  the  said  abominable   crime,  and  every  attempt  or  endeavour 
to  commit  the  said  abominable  crime,  and  every  solicitation,  persua- 
sion,  promise,    or  threat  offered  or  made   to  any  person  whereby  to 
move  or  induce  such  person  to  commit  or  permit  the  said  abominable 
crime,  shall  be  deemed  to  be  an  infamous  crime  within  the  meaning  of 
this  Act. 

47.  Whosoever  shall  accuse  or  threaten  to  accuse,  either  the  person  to 
whom  such  accusation  or  threat  shall  be  made  or  any  other  person,  of 
any  of  the  infamous  or  other  crimes  lastly  hereinbefore  mentioned,  with 
the  view  or  intent  in  any  of  the  cases  last  aforesaid  to  extort  or  gain 
from  such  person  so  accused  or  threatened  to  be  accused,  or  from  any 
other  person,  any  property,  chattel,  money,  valuable  security,  or  other 
valuable  thing,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  life,  or   for  any  term  not   less   than  three  years — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
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labour,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

48.  Whosoever,  with  intent  to  defraud  or  injure  any  other  person, 
shall,  by  any  unlawful  violence  to  or  restraint  of,  or  threat  of  violence 
to  or  restraint  of,  the  person  of  another,  or  by  accusing  or  threatening 
to  accuse  any  person  of  any  treason,  felony,  or  infamous  crime  as  herein- 
before defined,  compel  or  induce  any  person  to  execute,  make,  accept, 
indorse,  alter,  or  destroy  the  whole  or  any  part  of  any  valuable  security, 
or  to  write,  impress,  or  affix  his  name,  or  the  name  of  any  other  person, 
or  of  any  company,  firm,  or  copartnership,  or  the  seal  of  any  body 
corporate,  company,  or  society,  upon  or  to  any  paper  or  parchment,  in 
order  that  the  same  may  be  afterwards  made  or  converted  into,  or  used 
or  dealt  with  as,  a  valuable  security,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for   life,  or  for   any  term  not  less  than  three 
years — or  to   be  imprisoned  for  any  term  not   exceeding   two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement. 

49.  It  shall  be  immaterial  whether  the  menaces  or  threats  herein- 
before mentioned  be  of  violence,  injury,  or  accusation  to  be  caused  or 
made  by  the  offender  or  by  any  other  person. 

As  to  sacrilege,  burglary,  and  housebreaking : 

50.  Whosoever  shall  break  and  enter  any  church,  chapel,  meeting 
house,  or  other  place  of  Divine  worship,  and  commit  any  felony  therein, 
or  being  in  any  church,  chapel,  meeting  house,  or  other  place  of  Divine 
worship,  shall  commit  any  felony  therein  and  break  out  of  the  same, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  tban  three  years — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

51.  Whosoever  shall  enter  the  dwelling  house  of  another  with  intent 
to  commit  any  felony  therein,  or  being  in  such  dwelling  house  shall 
commit  any  felony  therein,  and  shall  in  either  case   break  out  of  the 
said  dwelling  house  in  the  night,  shall  be  deemed  guilty  of  burglary. 

52.  Whosoever  shall  be  convicted  of  the  crime  of  burglary  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
life,  or  for  any  term  not  less  than  three  years — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

53.  No   building,    although   within    the   same   curtilage    with   any 
dwelling  house  and  occupied  therewith,  shall  be  deemed  to  be  part  of 
such  dwelling  house  for  any  of  the  purposes  of  this  Act,  unless  there 
shall  be  a  communication  between  such  building  and  dwelling  house, 
either  immediate,  or  by  means  of  a  covered  and  inclosed  passage  leading 
from  the  one  to  the  other. 

54.  Whosoever  shall  enter   any  dwelling  house  in  the  night,  with 
intent  to  commit  any  fekny  therein,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not 
less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement. 

55.  Whosoever  shall  break  and  enter  any  building,  and  commit  any 
felony  therein,  such  building  being  within  the  curtilage  of  a  dwelling 
house,  and  occupied  therewith,  but  not  being  part  thereof,  according  to 
the  provision  hereinbefore  mentioned,  or  being  in  any  such  building 
shall  commit  any  felony  therein,  and  break  out  of  the  same,  shall  be 
guilty  of  felony,  and  being  convicted   thereof  shall  be  liable,  at  the 
discretion  of  the   court,  to  be  kept  in  penal  servitude   for   any  term 
not  exceeding  fourteen  years  and  not  less  than  three  years — or  to  be 
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imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

56.  Whosoever  shall  break   and  enter   any  dwelling   house,    school 
house,  shop,  warehouse,    or  counting  house,  and   commit   any   felony 
therein,  or,  being  in  any  dwelling  house,  school  house,  shop,  warehouse, 
or  counting  house,  shall  commit  any  felony  therein,  and  break  out  of  the 
same,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  fourteen  years  and  not  less  than  three  years — or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement. 

57.  Whosoever  shall  break  and  enter  any  dwelling  house,  church, 
chapel,  meeting  house,  or  other  place  of  Divine  worship,  or  any  building 
within  the  curtilage,  school  house,  shop,  warehouse,  or  counting  house, 
with  intent  to  commit  any  felony  therein,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and 
not  less  than  three  years — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement. 

58.  Whosoever  shall  be  found  by  night  armed  with  any  dangerous 
or  offensive  weapon  or  instrument  whatsoever,  with  intent  to  break  or 
enter  into  any  dwelling  house  or  other   building  whatsoever,  and   to 
commit  any  felony  therein,  or  shall  be  found  by  night  having  in  his 
possession  without  lawful  excuse  (the  proof  of  which  excuse  shall  lie  on 
such  person)  any  picklock  key,  crow,  jack,  bit,  or  other  implement  of 
housebreaking,  or  shall  be  found  by  night  having  his  face  blackened 
or  otherwise  disguised  with  intent  to  commit  any  felony,  or  shall  be 
found  by  night  in  any  dwelling  house  or  other  building  whatsoever  with 
intent  to  commit  any  felony  therein,  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour. 

59.  Whosoever  shall  be  convicted  of  any  such  misdemeanor  as  in  the 
last  preceding  section  mentioned,  committed  after  a  previous  conviction, 
either  for  felony  or  such  misdemeanor,  shall  on  such  subsequent  convic- 
tion be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  ten  years  and  not  less  than  three  years 
— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour. 

As  to  larceny  in  the  house : 

60.  Whosoever  shall  steal  in  any  dwelling  house  any  chattel,  money, 
or  valuable  security,  to  the  value  in  the  whole  of  five  pounds  or  more, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than  three  years — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

61.  Whosoever  shall  steal  any  chattel,  money,  or  valuable  security  in 
any  dwelling  house,  and  shall  by  any  menace  or  threat  put  any  one 
being  therein  in  bodily  fear,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less 
than  three  years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement. 

As  to  larceny  in  manufactories  : 

62.  Whosoever  shall  steal,  to  the  value  of  ten  shillings,  any  woollen, 
linen,  hempen,  or  cotton  yarn,  or  any  goods  or  article  of  silk,  woollen, 
linen,  cotton,  alpaca,  or  mohair  or  of  any  one  or  more  of  those  materials 
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mixed  with  each  other,  or  mixed  with  any  other  material,  whilst  laid, 
placed,  or  exposed  during  any  stage,  process,  or  progress  of  manufac- 
ture, in  any  building,  field,  or  other  place,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years 
and  not  less  than  three  years — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

As  to  larceny  in  ships,  wharfs,  &c. : 

63.  Whosoever  shall  steal  any  goods  or  merchandise  in  any  vessel, 
barge,  or  boat  of  any  description  whatsoever  in  any  haven,  or  in  any 
port  of  entry  or  discharge,  or  upon  any  navigable  river  or  canal,  or  in 
any  creek  or  basin  belonging  to  or  communicating  with  any  such  haven, 
port,  river,  or  canal,  or  shall  steal  any  goods  or  merchandise  from  any 
dock,  wharf,  or  quay  adjacent  to  any  such  haven,  port,   river,  canal, 
creek,  or  basin,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  fourteen  years  and  not  less  than  three 
years — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement. 

64.  Whosoever  shall  plunder  or  steal  any  part  of  any  ship  or  vessel 
which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  or  any 
goods,  merchandise,  or  articles  of  any  kind  belonging  to  such  ship  or 
vessel,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  fourteen  years  and  not  less  than  three  years — 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out  hard  labour,  and  with  or  without  solitary  confinement ;  and  the 
offender  may  be  indicted  and  tried  either  in  the  county  or  place  in  which 
the  offence  shall  have  been  committed,  or  in  any  county  or  place  next 
adjoining. 

65.  If  any  goods,  merchandise,  or  articles  of  any  kind,  belonging  to 
any  ship  or  vessel  in  distress,  or  wrecked,  stranded,  or  cast  on  shore, 
shall  be  found  in  the  possession  of  any  person,  or  on  the  premises  of  any 
person  with  his  knowledge,  and  such  person,  being  taken  or  summoned 
before  a  justice  of  the  peace,  shall  not  satisfy  the  justice  that  he  came 
lawfully  by  the  same,  then  the  same  shall,  by  order  of  the  justice,  be 
forthwith  delivered  over  to  or  for  the  use  of  the  rightful  owner  thereof; 
and  the  offender  shall,  on  conviction  of  such  offence  before  the  justice, 
at  the  discretion  of  the  justice,  either  be  committed  to  the  common  gaol 
or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labour,  for  any  term  not  exceeding  six  months,  or  else 
shall  forfeit  and  pay,  over  and  above  the  value  of  the  goods,  merchan- 
dise, or  articles,  such  sum  of  money  not  exceeding  twenty  pounds  as  to 
the  justice  shall  seem  meet. 

66.  If  any  person  shall  offer  or  expose  for  sale  any  goods,  merchan- 
dise, or  articles  whatsoever,  which  shall  have  been  unlawfully  taken, 
or   shall  be  reasonably  suspected  so  to  have    been  taken,  from   any 
ship  or  vessel  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  in  every 
such  case  any  person  to  whom  the  same  shall  be  offered  for  sale,  or  any 
officer  of  the  customs  or  excise,  or  peace  officer,  may  lawfully  seize  the 
same,  and  shall  with  all  convenient  speed  carry  the  same,  or  give  notice 
of  such  seizure,  to  some  justice  of  the  peace  ;    and  if  the  person  who 
shall  have  offered  or  exposed  the  same  for  sale,  being  summoned  by  such 
justice,  shall  not  appear  and  satisfy  the  justice  that  he  came  lawfully  by 
such  goods,  merchandise,  or  articles,  then  the  same  shall,  by  order  of  the 
justice,  be  forthwith  delivered  over  to  or  for  the  use  of  the  rightful 
owner  thereof,  upon  payment  of  a  reasonable  reward  (to  be  ascertained 
by  the  justice)  to  the  person  who  seized  the  same  ;  and  the  offender 
shall,  on  conviction  of  such  offence  by  the  justice,  at  the  discretion  of 
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the  justice,  either  be  committed  to  the  common  gaol  or  house  of  correc- 
tion, there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard 
labour,  for  any  term  not  exceeding  six  months,  or  else  shall  forfeit  and 
pay,  over  and  above  the  value  of  the  goods,  merchandise,  or  articles, 
such  sum  of  money  not  exceeding  twenty  pounds  as  to  the  justice  shall 
seem  meet. 

As  to  larceny  or  embezzlement  by  clerks,  servants,  or  persons  in 
the  public  service  : 

67.  Whosoever,  being  a  clerk  or  servant,  or  being  employed  for  the 
purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall  steal  any  chattel, 
money,  or  valuable  security  belonging  to  or  in  the  possession  or  power 
of  his  master  or  employer,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping. 

68.  Whosoever,  being  a  clerk  or  servant,  or  being  employed  for  the 
purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall   fraudulently 
embezzle  any  chattel,  money,  or  valuable  security,  which  shall  be  de- 
livered to  or  received  or  taken  into  possession  by  him  for  or  in  the  name 
or  on  the  account  of  his  master  or  employer,  or  any  part  thereof,  shall  be 
deemed  to  have  feloniously  stolen  the  same  from  his  master  or  employer, 
although  such  chattel,  money,  or  security  was  not  received  into  the  pos- 
session of  such  master  or  employer  otherwise  than  by  the  actual  posses- 
sion of  his  clerk,  servant,  or  other  person  so  employed,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

69.  Whosoever  being  employed  in  the  public  service  of  Her  Majesty, 
or  being  a  constable  or  other  person  employed  in  the  police  of  any  county, 
city,  borough,  district,  or  place  whatsoever,  shall  steal  any  chattel,  money, 
or  valuable  security  belonging  to  or  in  the  possession  or  power  of  Her 
Majesty,  or  intrusted  to  or  received  or  taken  into  possession  by  him  by 
virtue  of  his  employment,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement. 

70.  Whosoever,    being    employed    in    the   public   service   of    Her 
Majesty,  or  being  a  constable  or  other  person  employed  in  the  police  of 
any  county,  city,  borough,  district,  or  place  whatsoever,  and  intrusted  by 
virtue  of  such  employment  with  the  receipt,  custody,,  management,  or 
control  of  any  chattel,  money,  or  valuable  security,  shall  embezzle  any 
chattel,  money,  or  valuable  security  which  shall  be  intrusted  to  or  re- 
ceived or  taken  into  possession  by  him  by  virtue  of  his  employment, 
or  any  part  thereof,  or  in  any  manner  fraudulently  apply  or  dispose  of 
the  same  or  any  part  thereof  to  his  own  use  or  benefit,  or  for  any  purpose 
whatsoever  except  for  the   public  service,   shall   be   deemed  to   have 
feloniously  stolen  the   same  from  Her  Majesty,  and   being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 

Venue.  with  or  without  hard  labour ;  and  every  offender  against  this  or  the  last 

preceding  section  may  be  dealt  with,  indicted,  tried,  and  punished  either 
in  the  county  or  place  in  which  he  shall  be  apprehended  or  be  in  custody, 
or  in  which  he  shall  have  committed  the  offence  ;  and  in  every  case  of 
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larceny,  embezzlement,  or  fraudulent  application  or  disposition  of  any 
chattel,  money,  or  valuable  security  in  this  and  the  last  preceding  section 
mentioned,  it  shall  be  lawful.in  the  warrant  of  commitment  by  the  justice 
of  the  peace  before  whom  the  offender  shall  be  charged,  and  in  the  in- 
dictment to  be  preferred  against  such  offender,  to  lay  the  property  of 
any  such  chattel,  money,  or  valuable  security  in  Her  Majesty. 

71.  For  preventing  difficulties  in  the  prosecution  of  offenders  in  any 
case  of  embezzlement,  fraudulent  application  or  disposition,  hereinbefore 
mentioned,  it  shall  be  lawful  to  charge  in  the  indictment  and  proceed 
against  the  offender  for  any  number  of  distinct  acts  of  embezzlement,  or 
of  fraudulent  application  or  disposition,  not  exceeding  three,  which  may 
have  been  committed  by  him  against  Her  Majesty  or  against  the  same 
master  or  employer,  within  the  space  of  six  months  from  the  first  to  the 
last  of  such  acts  ;  and  in  every  such  indictment  where  the  offence  shall 
relate  to  any  money  or  any  valuable  security  it  shall  be  sufficient  to 
allege  the  embezzlement,  or  fraudulent  application  or  disposition,  to  be 
of  money,  without  specifying  any  particular  coin  or  valuable  security ; 
and  such  allegation,  so  far  as  regards  the  description  of  the  property, 
shall  be  sustained  if  the  offender  shall  be  proved  to  have  embezzled  or 
fraudulently  applied  or  disposed  of  any  amount,  although  the  particular 
species  of  coin  or  valuable  security  of  which  such  amount  was  composed 
shall   not  be  proved ;  or  if  he  shall  be  proved  to  have  embezzled  or 
fraudulently  applied  or  disposed  of  any  piece  of  coin  or  any  valuable 
security,  or  any  portion  of  the  value  thereof,  although  such  piece  of  coin 
or  valuable  security  may  have  been  delivered  to  him  in  order  that  some 
part  of  the  value  thereof  should  be  returned  to  the  party  delivering 
the  same,  or  to  some  other  person,  and  such  part  shall  have  been  re- 
turned accordingly. 

72.  If  upon  the  trial  of  any  person  indicted   for  embezzlement,  or 
fraudulent  application  or  disposition  as  aforesaid,  it  shall  be  proved  that 
he  took  the  property  in  question  in  any  such  manner  as  to  amount  in  law 
to  larceny,  he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted,  but 
the  jury  shall  be  at  liberty  to  return  as  their  verdict  that  such  person  is 
not  guilty  of  embezzlement,   or  fraudulent  application   or  disposition, 
but  is  guilty  of  simple  larceny,  or  of   larceny  as  a  clerk,  servant,  or 
person  employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant, 
or  as  a  person  employed  in  the  public  service,  or  in  the  police,  as  the  case 
may  be ;  and  thereupon  such  person  shall  be  liable  to  be  punished  in  the 
same  manner  as  if  he  had  been  convicted  upon  an  indictment  for  such 
larceny;  and  if  upon  the  trial  of  any  person  indicted  for  larceny  it  shall 
be  proved  that  he  took  the  property  in  question  in  any  such  manner  as 
to  amount  in  law  to  embezzlement,  or  fraudulent  application  or  dispo- 
sition as  aforesaid,  he  shall  not  by  reason  thereof  be  entitled  to  be 
acquitted,  but  the  jury  shall  be  at  liberty  to  return  as  their  verdict  that 
such  person  is  not  guilty  of  larceny,  but  is  guilty  of  embezzlement,  or 
fraudulent  application  or  disposition,  as  the  case  may  be,  and  thereupon 
such  person  shall  be  liable  to  be  punished  in  the  same  manner  as  if  he 
had  been  convicted  upon  an  indictment  for  such  embezzlement,  fraudu- 
lent application  or  disposition  ;  and  no  person  so  tried  for  embezzlement, 
fraudulent  application  or  disposition,  or  larceny  as   aforesaid,  shall  be 
liable  to  be  afterwards  prosecuted  for  larceny,  fraudulent  application  or 
disposition,  or  embezzlement,  upon  the  same  facts. 

73.  Whosoever,  being  an  officer  or  servant  of  the  governor  and  com- 
pany of   the  Bank  of  England  or  of  the  Bank  of  Ireland,  and  being 
intrusted  with  any  bond,  deed,  note,  bill,  dividend  warrant,  or  warrant 
for  payment  of  any  annuity  or  interest,  or  money,  or  with  any  security, 
money,  or  other  effects  of  or  belonging  to  the  said  governor  and  com- 
pany, or  having  any  bond,  deed,  note,  bill,  dividend  warrant,  or  warrant 
for  payment  of   any  annuity  or  interest,  or  money,  or  any  security, 
money,  or  other  effects  of  any  other  person,  body  politic  or  corporate, 
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lodged  or  deposited  with,  the  said-  governor  and  company,  or  with  him  as 
an  officer  or  servant  of  the  said  governor  and  company,  shall  secrete, 
embezzle,  or  run  away  with  any  such  bond,  deed,  note,  bill,  dividend  or 
other  warrant,  security,  money,  or  other  effects  as  aforesaid,  or  any 
part  thereof,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

As  to  larceny  by  tenants  or  lodgers : 

74.  Whosoever  shall  steal  any  chattel  or  fixture  let  to  be  used  by  him 
or  her  in  or  with  any  house  or  lodging,  whether  the  contract  shall  have 
been  entered  into  by  him  or  her  or  by  her  husband,  or  by  any  person  on 
behalf  of  him  or  her  or  her  husband,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the   age  of  sixteen   years,  with  or  without  whipping,  and  in  case  the 
value  of  such  chattel  or  fixture  shall  exceed   the  sum  of  five  pounds, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  seven  years  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement,  and,  if 
a  male  under  the  age  of  sixteen  years,  with  or  without  whipping  ;  and 
in  every  case  of  stealing  any  chattel  in  this  section  mentioned  it  shall 
be  lawful  to  prefer  an  indictment  in  the  common  form  as  for  larceny, 
and  in  every  case  of  stealing  any  fixture  in  this  section  mentioned  to 
prefer  an  indictment  in  the  same  form  as  if  the  offender  were  not  a 
tenant  or  lodger,  and  in  either  case  to  lay  the  property  in  the  owner  or 
person  letting  to  hire. 

As  to  frauds  by  agents,  bankers,  or  factors  : 

75.  Whosoever,  having  been  intrusted,  either  solely,  or  jointly  with 
any  other  person,   as  a  banker,  merchant,  broker,    attorney,  or  other 
agent,  with  any  money  or  security  for  the  payment  of  money,  with  any 
direction  in  writing  to  apply,  pay,  or  deliver  such  money  or  security  or 
any  part  thereof  respectively,  or  the  proceeds  or  any  part  of  the  pro- 
ceeds of  such  security,  for  any  purpose,  or  to  any  person  specified  in 
such  direction,  shall,  in  violation  of  good  faith,  and  contrary  to  the  terms 
of  such  direction,  in  anywise  convert  to  his  own  use  or  benefit,  or  the 
use  or  benefit  of  any  person  other  than  the  person  by  whom  he  shall 
have  been  so  intrusted,  such  money,  security,  or  proceeds,  or  any  part 
thereof   respectively  ;  and    whosoever,  having  been    intrusted,    either 
solely,  or  jointly  with  any  other  person,  as  a  banker,  merchant,  broker, 
attorney,  or  other  agent,  with  any  chattel  or  valuable  security,  or  any 
power  of  attorney  for  the  sale  or  transfer  of  any  share  or  interest  in 
any  public  stock  or  fund,  whether  of  the  United  Kingdom,  or  any  part 
thereof,  or  of  any  foreign  state,  or  in  any  stock   or  fund  of  any  body 
corporate,  company,  or  society,  for  safe  custody  or  for  any  special  pur- 
pose, without  any  authority  to  sell,  negotiate,  transfer,  or  pledge,  shall, 
in   violation  of  good  faith,  and  contrary  to  the  object  or  purpose  for 
which   such  chattel,  security,  or  power  of  attorney  shall  have  been  in- 
trusted to  him,  sell,  negotiate,  transfer,  pledge,  or  in  any  manner  convert 
to  his  own  use  or  benefit,  or  the  use  or  benefit  of  any  person  other  than 
the  person  by  whom  he  shall  have  been  so  intrusted,  such  chattel  or 
security,  or  the  proceeds  of  the  same,  or  any  part  thereof,  or  the  share 
or  interest  in  the  stock  or  fund  to  which  such  power  of  attorney  shall 
relate,  or  any  part  thereof,  shall  be  guilty  of  a  misdemeanor,  and  being 

Punishment.  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
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two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement  ;  but  nothing  in  this  section  contained  relating  to  agents 
shall  affect  any  trustee  in  or  under  any  instrument  whatsoever,  or  any 
mortgagee  of  any  property,  real  or  personal,  in  respect  of  any  act  done 
by  such  trustee  or  mortgagee  in  relation  to  the  property  comprised  in  or 
affected  by  any  such  trust  or  mortgage ;  nor  shall  restrain  any  banker, 
merchant,  broker,  attorney,  or  other  agent  from  receiving  any  money 
which  shall  be  or  become  actually  due  and  payable  upon  or  by  virtue  of 
any  valuable  security,  according  to  the  tenor  and  effect  thereof,  in  such 
manner  as  he  might  have  done  if  this  Act  had  not  been  passed  ;  nor 
from  selling,  transferring,  or  otherwise  disposing  of  any  securities  or 
effects  in  his  possession  upon  which  he  shall  have  any  lien,  claim,  or 
demand  entitling  him  by  law  so  to  do,  unless  such  sale,  transfer,  or 
other  disposal  shall  extend  to  a  greater  number  or  part  of  such  secu- 
rities or  effects  than  shall  be  requisite  for  satisfying  such  lien,  claim, 
or  demand. 

76.  Whosoever,  being  a  banker,  merchant,  broker,  attorney,  or  agent, 
and  being  intrusted,  either  solely,  or  jointly  with  any  other  person,  with 
the  property  of  any  other  person  for  safe  custody,  shall,  with  intent  to 
defraud,  sell,  negotiate,  transfer,  pledge,  or  in   any  manner  convert  or 
appropriate  the  same  or  any  part  thereof  to  or  for  his  own  use  or  benefit, 
or  the  use  or  benefit  of  any  person  other  than  the  person  by  whom  he 
was  so   intrusted,   shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof   shall  be  liable,  at  the  discretion  of   the  court,  to  any 
of  the  punishments  which  the  court  may  award  as  hereinbefore  last 
mentioned. 

77.  Whosoever,  being  intrusted,  either    solely,  or  jointly  with  any 
other  person,  with  any  power  of  attorney  for  the  sale  or  transfer  of  any 
property,  shall  fraudulently  sell  or  transfer  or  otherwise   convert  the 
same  or  any  part  thereof  to  his  own  use  or  benefit,  or  the  use  or  benefit 
of  any  person  other  than  the  person  by  whom  he  was  so  intrusted, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  any  of  the  punishments  which 
the  court  may  award  as  hereinbefore  last  mentioned. 

78.  Whosoever,  being  a  factor  or  agent  intrusted,  either  solely,  or 
jointly  with  any  other  person,  for  the  purpose  of  sale  or  otherwise,  with 
the  possession  of  any  goods,  or  of  any  document  of  title  to  goods,  shall, 
contrary  to  or  without  the  authority  of  his  principal  in  that  behalf,  for 
his  own  use  or  benefit,  or  the  use  or  benefit  of  any  person  other  than  the 
person  by  whom  he  was  so  intrusted,  and  in  violation  of  good  faith, 
make   any  consignment,  deposit,  transfer,  or  delivery  of  any  goods  or 
document   of    title   so   intrusted   to   him    as   in    this    section    before 
mentioned,  as  and  by  way  of  a  pledge,  lien,  or  security  for  any  money 
or  valuable  security  borrowed  or  received  by  such  factor  or  agent  at 
or  before  the  time  of  making  such  consignment,  deposit,  transfer,  or 
delivery,  or  intended  to  be  thereafter  borrowed  or  received,  or  shall, 
contrary  to  or  without  such  authority,  for  his  own  use  or  benefit,  or  the 
use  or   benefit  of  any  person  other  than  the  person  by  whom  he  was 
so  intrusted,  and  in  violation  of  good  faith,  accept  any  advance  of  any 
money  or  valuable  security  on  the  faith  of  any  contract  or  agreement  to 
consign,  deposit,  transfer,  or  deliver  any  such   goods  or  document  of 
title,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  any  of  the  punishments  which 
the  court  may  award  as  hereinbefore  last  mentioned ;  and  every  clerk 
or  other  person  who  shall  knowingly  and  wilfully  act  and  assist  in 
making  any  such  consignment,  deposit,  transfer,  or  delivery,  or  in  ac- 
cepting or  procuring  such  advance  as  aforesaid,  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  any  of  the  same  punishments :  provided,  that  no  such 
factor  or  agent  shall  be  liable  to  any  prosecution  for  consigning,  depo- 
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siting,  transferring,  or  delivering  any  such  goods  or  documents  of  title, 
in  case  the  same  shall  not  be  made  a  security  for  or  subject  to  the  pay- 
ment of  any  greater  sum  of  money  than  the  amount  which  at  the  time 
of  such  consignment,  deposit,  transfer,  or  delivery  was  justly  due  and 
owing  to  such  agent  from  his  principal,  together  with  the  amount  of  any 
bill  of  exchange  drawn  by  or  on  account  of  such  principal,  and  accepted 
by  such  factor  or  agent. 

79.  Any  factor  or  agent  intrusted  as  aforesaid,  and  possessed  of  any 
such  document  of  title,  whether  derived  immediately  from  the  owner 
of  such  goods  or  obtained  by  reason  of  such  factor  or  agent  having  been 

*/ 

intrusted  with  the  possession  of  the  goods,  or  of  any  other  document  of 
title  thereto,  shall  be  deemed  to  have  been  intrusted  with  the  posses- 
sion of  the  goods  represented  by  such  document  of  title  ;  and  every 
contract  pledging  or  giving  a  lien  upon  such  document  of  title  as  afore- 
said shall  be  deemed  to  be  a  pledge  of  and  lien  upon  the  goods  to  which 
the  same  relates  ;  and  such  factor  or  agent  shall  be  deemed  to  be  pos- 
sessed of  such  goods  or  document,  whether  the  same  shall  be  in  his 
actual  custody,  or  shall  be  held  by  any  other  person  subject  to  his 
control,  or  for  him  or  on  his  behalf;  and  where  any  loan  or  advance 
shall  be  bona  fide  made  to  any  factor  or  agent  intrusted  with  and  in 
possession  of  any  such  goods  or  document  of  title,  on  the  faith  of  any 
contract  or  agreement  in  writing  to  consign,  deposit,  transfer,  or  deliver 
such  goods  or  documents  of  title,  and  such  goods  or  document  of  title 
shall  actually  be  received  by  the  person  making  such  loan  or  advance, 
without  notice  that  such  factor  or  agent  was  not  authorized  to  make 
such  pledge  or  security,  every  such  loan  or  advance  shall  be  deemed  to 
be  a  loan  or  advance  on  the  security  of  such  goods  or  document  of  title 
within  the  meaning  of  the  last  preceding  section,  though  such  goods  or 
document  of  title  shall  not  actually  be  received  by  the  person  making 
such  loan  or  advance  till  the  period  subsequent  thereto  ;  and  any  con- 
tract or  agreement,  whether  made  direct  with  such  factor  or  agent,  or 
with  any  clerk  or  other  person  on  his  behalf,  shall  be  deemed  a  contract 
or  agreement  with  such  factor  or  agent ;  and  any  payment  made,  whether 
by  money  or  bill  of  exchange  or  other  negotiable  security,  shall  be 
deemed  to  be  an  advance  within  the  meaning  of  the  last  preceding 
section ;  and  a  factor  or  agent  in  possession  as  aforesaid  of  such  goods 
or  document  shall  be  taken,  for  the  purposes  of  the  last  preceding 
section,  to  have  been  intrusted  therewith  by  the  owner  thereof,  unless 
the  contrary  be  shown  in  evidence. 

80.  Whosoever,  being  a  trustee  of  any  property  for  the  use  or  benefit, 
either  wholly  or  partially,  of  some  other  person,  or  for  any  public  or 
charitable  purpose,  shall,  with  intent  to  defraud,  convert  or  appropriate 
the  same  or  any  part  thereof  to  or  for  his  own  use  or  benefit,  or  the  use 
or  benefit  of  any  person  other  than  such  person  as  aforesaid,  or  for  any 
purpose  other  than   such  public  or  charitable  purpose  as  aforesaid,  or 
otherwise  dispose  of  or  destroy  such  property  or  any  part  thereof,  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of   the  court,  to  any  of  the  punishments  which  the 
court  may  award  as  hereinbefore  last  mentioned  :  provided,  that  no  pro- 
ceeding or  prosecution  for  any  offence  included  in  this  section  shall  be 
commenced  without  the  sanction  of  Her  Majesty's  attorney  general,  or, 
in  case  that  office  be  vacant,  of  Her  Majesty's  solicitor  general :  pro- 
vided .also,  that  where  any  civil  proceeding  shall  have  been  taken  against 
any  person  to  whom  the  provisions  of  this  section  may  apply,  no  person 
who  shall  have  taken  such  civil  proceeding  shall  commence  any  prose- 
cution under  this  section  without  the  sanction  of  the  court  or  judge 
before   whom  such  civil  proceeding  shall  have  been   had  or  shall  be 
pending. 

81.  Whosoever,  being  a  director,  member,   or  public  officer  of  any 
body  corporate  or  public  company,  shall  fraudulently  take  or  apply  for 
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his  own  use  or  benefit,  or  for  any  use  or  purposes  other  than  the  use  or 
purposes  of  such  body  corporate  or  public  company,  any  of  the  property 
of  such  body  corporate  or  public  company,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  any  of  the  punishments  which  the  court  may  award  as 
hereinbefore  last  mentioned. 

82.  Whosoever,  being  a  director,  public  officer,  or  manager  of  any 
body  corporate  or  public  company,  shall  as  such  receive  or  possess  him- 
self of  any  of  the  property  of  such  body  corporate  or  public  company 
otherwise  than  in  payment  of  a  just  debt  or  demand,  and  shall,  with 
intent  to  defraud,  omit  to  make  or  to  cause  or  direct  to  be  made  a  full 
and  true  entry  thereof  in  the  books  and  accounts  of  such  body  corporate 
or  public  company,  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  any  of 
the  punishments  which   the    court    may  award   as   hereinbefore  last 
mentioned. 

83.  Whosoever,  being  a  director,  manager,  public  officer,  or  member 
of  any  body  corporate  or  public  company,  shall,  with  intent  to  defraud, 
destroy,  alter,  mutilate,  or  falsify  any  book,  paper,  writing,  or  valuable 
security  belonging  to  the  body  corporate  or  public  company,  or  make  or 
concur  in  the  making  of  any  false  entry,  or  omit  or  concur  in  omitting 
any  material  particular,  in  any  book  of  account  or  other  document,  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  any  of  the  punishments  which  the  court 
may  award,  as  hereinbefore  last  mentioned. 

84.  Whosoever,  being  a  director,  manager,  or  public  officer  of  any 
body  corporate  or  public  company,  shall  make,  circulate,  or  publish,  or 
concur  in  making,  circulating,  or  publishing,  any  written  statement  or 
account  which  he  shall  know  to  be  false  in  any  material  particular,  with 
intent  to  deceive  or  defraud  any  member,  shareholder,  or  creditor  of 
such  body  corporate  or  public  company,  or  with  intent  to  induce  any 
person  to  become  a  shareholder  or  partner  therein,  or  to  intrust  or 
advance  any  property  to  such  body  corporate  or  public  company,  or  to 
enter  into  any  security  for  the  benefit  thereof,  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  any  of  the  punishments  which  the  court  may  award,  as 
hereinbefore  last  mentioned. 

85.  Nothing  in  any  of  the  last  ten  preceding  sections  of  this  Act 
contained  shall  enable  or  entitle  any  person  to  refuse  to  make  a  full  and 
complete  discovery  by  answer  to  any  bill  in  equity,  or  to  answer  any 
question  or  interrogatory  in  any  civil  proceeding  in  any  court,  or  upon 
the  hearing  of  any  matter  in  bankruptcy  or  insolvency;  and  no  person 
shall  be  liable  to  be  convicted  of  any  of  the  misdemeanors  in  any  of  the 
said  sections  mentioned  by  any  evidence  whatever  in-  respect  of  any  act 
done  by  him,  if  he  shall  at  any  time  previously  to  his  being  charged 
with  such  offence  have  first  disclosed  such  act  on  oath,  in  consequence 
of  any  compulsory  process  of  any  court  of  law  or  equity,  in  any  action, 
suit,  or  proceeding  which  shall  have  been  bona  fide  instituted  by  any 
party  aggrieved,  or  if  he  shall  have  first  disclosed  the  same   in  any 
compulsory  examination  or  deposition  before  any  court  upon  the  hearing 
of  any  matter  in  bankruptcy  or  insolvency. 

86.  Nothing  in  any  of  the  last  eleven  preceding  sections  of  this  Act 
contained,  nor  any  proceeding,  conviction,  or  judgment  to  be  had  or 
taken  thereon  against  any  person  under  any  of  the  said  sections,  shall 
prevent,  lessen,  or  impeach  any  remedy  at  law  or  in  equity  which  any 
party  aggrieved  by  any  offence  against  any  of  the  said  sections  might 
have  had  if  this  Act  had  not  been  passed ;  but  no  conviction  of  any  such 
offender  shall  be  received  in  evidence  in  any  action  at  law  or  suit  in 
equity  against  him  ;  and   nothing  in  the   said  sections  contained  shall 
affect  or  prejudice  any  agreement  entered  into  or  security  given  by  any 
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trustee,  having  for  its  object  the  restoration  or  repayment  of  any  trust 
property  misappropriated. 

87.  No  misdemeanor  against  any  of  the  last  twelve  preceding  sections 
of  this  Act  shall  be  prosecuted  or  tried  at  any  court  of  general  or  quarter 
sessions  of  the  peace. 

As  to  obtaining  money,  &c.  by  false  pretences  : 

88.  Whosoever  shall  by  any  false  pretence  obtain  from   any  other 
person  any  chattel,  money,  or  valuable  security,  with  intent  to  defraud, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the 
term  of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement :  provided,  that  if  upon  the  trial  of  any  person  indicted  for 
such  misdemeanor  it  shall  be  proved  that  he  obtained  the  property  in 
question  in  any  such  manner  as  to  amount  in  law  to  larceny,  he  shall 
not  by  reason  thereof  be  entitled  to  be  acquitted  of  such  misdemeanor  ; 
and  no  person  tried  for  such  misdemeanor  shall  be  liable  to  be  after- 
wards prosecuted  for  larceny  upon  the  same  facts :  provided  also,  that 
it  shall  be  sufficient  in  any  indictment  for  obtaining  or  attempting  to 
obtain   any  such  property  by  false  pretences   to   allege  that  the  party 
accused  did  the  act  with  intent  to  defraud,  without  alleging  an  intent  to 
defraud  any  particular  person,  and  without  alleging  any  ownership  of 
the  chattel,  money,  or  valuable  security  ;  and  on  the  trial  of  any  such 
indictment  it  shall  not  be  necessary  to  prove  an  intent  to  defraud  any 
particular  person,    but  it  shall  be    sufficient   to   prove  that  the  party 
accused  did  the  act  charged  with  an  intent  to  defraud. 

89.  Whosoever  shall    by  any  false  pretence  cause  or  procure  any 
money  to  be  paid,  or  any  chattel,  or  valuable  security,  to  be  delivered  to 
any  other  person,  for  the  use  or  benefit  or  on  account  of  the  person 
making  such  false  pretence,  or  of  any  other  person,  with  intent  to 
defraud,   shall  be  deemed   to  have  obtained  such  money,    chattel,    or 
valuable  security  within  the  meaning  of  the  last  preceding  section. 

90.  Whosoever,  with  intent  to  defraud  or  injure  any  other  person, 
shall  by  any   false  pretence  fraudulently  cause   or   induce   any  other 
person  to  execute,  make,  accept,  endorse,  or  destroy  the  whole  or  any 
part  of  any  valuable  security,  or  to  write,  impress,  or  affix  his  name,  or 
the  name  of  any  other  person,  or  of  any  company,  firm,  or  co-partne.r- 
ship,  or  the  seal  of  any  body  corporate,  company,  or  society,  upon  any 
paper  or  parchment,  in  order  that  the  same  may  be  afterwards  made  or 
converted  into  or  used  or  dealt  with  as  a  valuable  security,  shall  be  guilty 
of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  the  term  of 
three  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement. 

As  to  receiving  stolen  goods  : 

91.  Whosoever  shall  receive  any  chattel,  money,  valuable  security,  or 
other  property  whatsoever,  the   stealing,   taking,  extorting,  obtaining, 
embezzling,  or  otherwise  disposing  whereof  shall  amount  to  a  felony, 
either  at  common  law  or  by  virtue  of  this  Act,  knowing  the  same  to 
have  been  feloniously  stolen,  taken,  extorted,  obtained,  embezzled,  or 
disposed  of,  shall  be  guilty  of  felony,  and  may  be  indicted  and  convicted 
either  as  an  accessory  after  the  fact  or  for  a  substantive  felony,  and  in 
the  latter  case,  whether  the  principal  felon  shall  or  shall  not  have  been 
previously  convicted,  or  shall  or  shall  not  be  amenable  to  justice;  and  every 
such  receiver,  howsoever  convicted,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen 
years  and  not  less  than  three  years,  —  or  to  be  imprisoned  for  any  term 
not   exceeding  two  years,  with  or  without  hard  labour,  and  with   or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping  :  provided,  that  no  person,  howsoever 
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tried  for  receiving  as  aforesaid,  shall  be  liable  to  be  prosecuted  a  second 
time  for  the  same  offence. 

92.  In  any  indictment  containing  a  charge  of  feloniously  stealing  any  Indictment  for 
property  it  shall  be  lawful  to  add  a  count  or  several  counts  for  feloniously  stealing  and 
receiving  the  same  or  any  part  or  parts  thereof,  knowing  the  same  to   receiving, 
have  been  stolen,  and  in  any  indictment  for  feloniously  receiving  any 
property  knowing  it  to  have  been  stolen  it  shall  be  lawful  to  add  a  count 
for  feloniously  stealing  the  same ;  and  where  any  such  indictment  shall 
have  been  preferred  and  found  against  any  person,  the  prosecutor  shall 
not  be  put  to  his  election,  but  it  shall  be  lawful  for  the  jury  who  shall 
try  the  same  to  find  a  verdict  of  guilty,  either  of  stealing  the  property, 
or  of  receiving  the  same,  or  any  part  or  parts  thereof,  knowing  the  same 
to  have  been  stolen ;  and  if  such  indictment  shall  have  been  preferred 
and  found  against  two  or  more  persons  it  shall  be  lawful  for  the  jury 
who  shall  try  the  same  to  find  all  or  any  of  the  said  persons  guilty  either 
of  stealing  the  property  or  of  receiving  the  same,  or  any  part  or  parts 
thereof,  knowing  the  same  to  have  been  stolen,  or  to  find  one  or  more  of 
the  said  persons  guilty  of  stealing  the  property,  and  the  other  or  others 
of  them  guilty  of  receiving  the  same  or  any  part  or  parts  thereof, 
knowing  the  same  to  have  been  stolen. 

93.  Whenever  any  property  whatsoever  shall  have  been  stolen,  taken, 
extorted,  obtained,  embezzled,  or  otherwise  disposed  of  in  such  a  manner 
as  to  amount  to  a  felony,  either  at  common  law  or  by  virtue  of  this 
Act,  any  number  of  receivers  at  different  times  of  such  property,  or  of 
any  part  or  parts  thereof,  may  be  charged  with  substantive  felonies  in 
the  same  indictment,  and  may  be  tried  together,  notwithstanding  that 
the  principal  felon  shall  not  be  included  in  the  same  indictment,  or  shall 
not  be  in  custody  or  amenable  to  justice. 

94.  If  upon  the  trial  of  any  two  or  more  persons  indicted  for  jointly 
receiving  any  property  it  shall  be  proved  that  one  or  more  of  such 
persons  separately  received  any  part  or  parts  of  such  property,  it  shall 
be  lawful  for  the  jury  to  convict,  upon  such  indictment,  such  of  the  said 
persons  as  shall  be  proved  to  have  received  any  part  or  parts  of  such 
property. 

95.  Whosoever  shall  receive  any  chattel,  money,  valuable  security,  or 
other  property  whatsoever,  the  stealing,  taking,  obtaining,  converting, 
or  disposing  whereof  is  made  a  misdemeanor  by  this  Act,  knowing  the 
same  to  have  been   unlawfully  stolen,  taken,   obtained,   converted,  or 
disposed  of,   shall  be  guilty  of   a  misdemeanor,  and  may  be  indicted 
and  convicted  thereof,  whether  the  person  guilty  of  the  principal  mis- 
demeanor shall  or  shall  not  have  been  previously  convicted  thereof,  or 
shall  or  shall  not  be  amenable  to  justice  ;  and  every  such  receiver,  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,   and,  if  a  male   under  the  age  of  sixteen  years,  with  or 
without  whipping. 

96.  Whosoever  shall  receive  any  chattel,  money,  valuable  security,  or 
other  property  whatsoever,  knowing  the  same  to  have  been  feloniously 
or  unlawfully  stolen,  taken,  obtained,  converted,  or  disposed  of,  may, 
whether  charged  as  an  accessory  after  the  fact  to  the  felony,  or  with  a 
substantive  felony,  or  with  a  misdemeanor  only,  be  dealt  with,  indicted, 
tried,  and  punished  in  any  county  or  place  in  which  he  shall  have  or 
shall  have  had  any  such  property  in  his  possession,  or  in  any  county  or 
place  in  which  the  party  guilty  of  the  principal  felony  or  misdemeanor 
may  by  law  be  tried,  in  the  same  manner  as  such  receiver  may  be  dealt 
with,  indicted,  tried,  and  punished  in  the  county  or  place  where  he 
actually  received  such  property. 

97-  Where  the  stealing  or  taking  of  any  property  whatsoever  is  by   Receivers  of 
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this  Act  punishable  on  summary  conviction,  either  for  every  offence,  or 
for  the  first  and  second  offence  only,  or  for  the  first  offence  only,  any 
person  who  shall  receive  any  such  property,  knowing  the  same  to  be 
unlawfully  come  by,  shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  be  liable,  for  every  first,  second,  or  subsequent  offence  of  re- 
ceiving, to  the  same  forfeiture  and  punishment  to  which  a  person  guilty 
of  a  first,  second,  or  subsequent  offence  of  stealing  or  taking  such  pro- 
perty is  by  this  Act  made  liable. 

98.  In  case  of  every  felony  punishable  under  this  Act  every  principal 
in  the  second  degree,  and  every  accessory  before  the  fact,   shall  be 
punishable  in  the  same  manner  as  the  principal  in  the  first  degree  is  by 
this  Act  punishable ;  and  every  accessory  after  the  fact  to  any  felony 
punishable  under  this  Act  (except  only  a  receiver  of  stolen  property) 
shall,  on  conviction,  be  liable,  at  the  discretion  of  the  court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement ;  and  every  person  who 
shall  aid,  abet,  counsel,  or  procure  the  commission  of  any  misdemeanor 
punishable  under  this  Act  shall  be  liable  to  be  indicted  and  punished  as 
a  principal  offender. 

99.  Whosoever  shall  aid,  abet,  counsel,  or  procure  the  commission  of 
any  offence  which  is   by  this  Act  punishable  on   summary  conviction, 
either  for  every  time  of  its  commission,  or  for  the  first  and  second  time 
only,  or  for  the  first  time  only,  shall,  on  conviction  before  a  justice  of  the 
peace,  be  liable,  for  every  first,  second,  or  subsequent  offence  of  aiding, 
abetting,  counselling,  or  procuring,  to  the  same  forfeiture  and  punish- 
ment to  which  a  person  guilty  of  a  first,  second,  or  subsequent  offence  as 
a  principal  offender  is  by  this  Act  made  liable. 

As  to  restitution  and  recovery  of  stolen  property : 

100.  If  any  person  guilty  of  any  such  felony  or  misdemeanor  as  is 
mentioned  in    this  Act,  in  stealing,  taking,   obtaining,  extorting,  em- 
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chattel,  money,  valuable  security,  or  other  property  whatsoever,  shall  be 
indicted  for  such  offence,  by  or  on  the  behalf  of  the  owner  of  the  pro- 
perty, or  his  executor  or  administrator,  and  convicted  thereof,  in  such 

stitution  of  his   case  the  property  shall  be  restored  to  the  owner  or  his  representative ; 

property.  an(j  jn  everv  cage  jn  this  section  aforesaid  the  court  before  whom  any 

person  shall  be  tried  for  any  such  felony  or  misdemeanor  shall  have 
power  to  award  from  time  to  time  writs  of  restitution  for  the  said 
property,  or  to  order  the  restitution  thereof  in  a  summary  manner  : 

Provision  as  to  provided,  that  if  it  shall  appear  before  any  award  or  order  made  that 
any  valuable  security  shall  have  been  bona  fide  paid  or  discharged  by 
some  person  or  body  corporate  liable  to  the  payment  thereof,  or  being  a 
negotiable  instrument  shall  have  been  bona  fide  taken  or  received  by 
transfer  or  delivery,  by  some  person  or  body  corporate,  for  a  just  and 
valuable  consideration,  without  any  notice  or  without  any  reasonable 
cause  to  suspect  that  the  same  had  by  any  felony  or  misdemeanor  been 
stolen,  taken,  obtained,  extorted,  embezzled,  converted,  or  disposed  of,  in 
such  case  the  court  shall  not  award  or  order  the  restitution  of  such 
security:  provided  also,  that  nothing  in  this  section  contained  shall 
apply  to  the  case  of  any  prosecution  of  any  trustee,  banker,  merchant, 
attorney,  factor,  broker,  or  other  agent  intrusted  with  the  possession 
of  goods  or  documents  of  title  to  goods  for  any  misdemeanor  against 
this  Act. 

101.   Whosoever  shall  corruptly  take  any  money  or  reward,  directly 

ward  for  help-  or  indirectly,  under  pretence  or  upon  account  of  helping  any  person  to 
any  chattel,  money,  valuable  security,  or  other  property  whatsoever 
which  shall  by  any  felony  or  misdemeanor  have  been  stolen,  taken, 
obtained,  extorted,  embezzled,  converted,  or  disposed  of,  as  in  this  Act 
before  mentioned,  shall  (unless  he  shall  have  used  all  due  diligence  to 
cause  the  offender  to  be  brought  to  trial  for  the  same)  be  guilty  of 
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felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  eighteen 
years,  with  or  without  whipping. 

102.  Whosoever  shall  publicly  advertise  a  reward  for  the  return  of 
any  property  whatsoever  which  shall  have  been  stolen  or  lost,  and  shall 
in  such  advertisement  use  any  words  purporting  that  no  questions  will 
be  asked,  or  shall  make  use  of  any  words  in  any  public  advertisement 
purporting  that  a  reward  will  be  given  or  paid  for  any  property  which 
shall  have  been  stolen  or  lost,  without  seizing  or  making  any  inquiry 
after  the  person  producing  such  property,  or  shall  promise  or  offer  in 
any  such  public  advertisement  to  return-  to  any  pawnbroker  or  other 
person  who  may  have  bought  or  advanced  money  by  way  of  loan  upon 
any  property  stolen  or  lost  the  money  so  paid  or  advanced  or  any  other 
sum  of  money  or  reward  for  the  return  of  such  property,  or  shall  print 
or  publish  any  such  advertisement,  shall  forfeit  the  sum  of  fifty  pounds 
for  every  such  offence  to  any  person  who  will  sue  for  the  same  by  action 
of  debt,  to  be  recovered,  with  full  costs  of  suit. 

As  to  apprehension  of  offenders,  and  other  proceedings : 

103.  Any  person  found  committing  any  offence  punishable,  either 
upon  indictment  or  upon  summary  conviction,  by  virtue  of  this  Act, 
except  only  the  offence  of  angling  in  the  day-time,  may  be  immediately 
apprehended  without  a  warrant   by  any  person,  and  forthwith  taken, 
together  with  such  property,  if  any,  before  some  neighbouring  justice  of 
the  peace,  to  be  dealt  with  according  to  law  ;  and  if  any  credible  witness 
shall  prove  upon  oath  before  a  justice  of  the  peace  a  reasonable  cause  to 
suspect  that  any  person  has  in  his  possession  or  on  his  premises  any 
property  whatsoever  on  or  with  respect  to  which  any  offence,  punishable 
either  upon  indictment  or  upon  summary  conviction  by  virtue  of  this 
Act,  shall  have  been  committed,   the  justice  may  grant  a  warrant  to 
search  for  such  property  as  in  the  case  of  stolen  goods  ;  and  any  person 
to  whom  any  property  shall  be  offered  to  be  sold,  pawned,  or  delivered, 
if  he  shall  have  reasonable  cause  to  suspect  that  any  such  offence  has 
been  committed  on  or  with  respect  to  such  property,  is  hereby  authorized, 
and,  if  in  his  power,  is  required  to  apprehend  and  forthwith  to  take  be- 
fore a  justice  of  the  peace  the  party  offering  the  same,  together  with 
such  property,  to  be  dealt  with  according  to  law. 

104.  Any  constable  or  peace  officer  may  take  into  custody,  without 
warrant,    any  person  whom   he   shall   find  lying  or  loitering   in   any 
highway,  yard,  or  other  place,  during  the  night,  and  whom  he  shall  have 
good  cause  to  suspect  of  having  committed,  or  being  about  to  commit, 
any  felony  against  this  Act,  and  shall  take  such  person,  as  soon  as  rea- 
sonably may  be,  before  a  justice  of  the  peace,  to  be  dealt  with  according 
to  law. 

105.  Where  any  person  shall  be  charged  on  the  oath  of  a  credible 
witness  before  any  justice  of  the  peace  with  any  offence  punishable  on 
summary  conviction  under  this  Act,  the  justice  may  summon  the  person 
charged  to  appear  at  a  time  and  place  to  be  named  in  such  summons, 
and  if  he  shall  not  appear  accordingly,  then  (upon  proof  of  the  due 
service  of  the  summons  upon  such  person,  by  delivering  the  same  to 
him  personally,  or  by  leaving  the  same  at  his  usual  place  of  abode),  the 
justice  may  either  proceed  to  hear  and  determine  the  case  ex  parte,  or 
issue  his  warrant  for  apprehending  such  person,  and  bringing  him  before 
himself  or  some  other  justice  of  the  peace  ;  or  the  justice  before  whom 
the  charge  shall  be  made  may  (if  he  shall  so  think  fit),  without  any  pre- 
vious summons  (unless  where  otherwise  specially  directed),  issue  such 
warrant,  and  the  justice  before  whom  the  person  charged  shall  appear  or 
be  brought  shall  proceed  to  hear  and  determine  the  case. 
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106.  Every  sum  of  money  which  shall  be  forfeited  on  any  summary 
conviction  for  the  value  of  any  property  stolen   or   taken,   or  for  the 
amount  of  any  injury  done  (such  value  or  amount  to  be  assessed  in  each 
case   by  the  convicting  justice),  shall  be  paid  to  the  party  aggrieved, 
except  where  he  is  unknown,  and  in  that  case  such  sum  shall  be  applied 
in  the  same  manner  as  a  penalty  ;  and  every  sum  which  shall  be  imposed 
as  a  penalty  by  any  justice  of  the  peace,  whether  in  addition  to  such 
value  or  amount  or  otherwise,  shall  be  paid   and  applied  in  the  same 
manner  as  other  penalties  recoverable  before  justices  of  the  peace  are  to 
be  paid  and  applied  in  cases  where  the  statute  imposing  the  same  con- 
tains no  direction  for  the  payment  thereof  to  any  person  :  provided,  that 
where  several  persons  shall  join  in  the  commission  of  the  same  offence, 
and  shall,  upon  conviction  thereof,  each  be  adjudged  to  forfeit  a  sum 
equivalent  to  the  value  of  the  property  or  to  the  amount  of  the  injury, 
in  every  such  case  no  further  sum  shall  be  paid  to  the  party  aggrieved 
than  such  value  or  amount  ;  and  the  remaining  sum  or  sums  forfeited 
shall  be  applied  in  the  same  manner  as  any  penalty  imposed  by  a  justice 
of  the  peace  is  hereinbefore  directed  to  be  applied. 

107.  In  every  case  of  a  summary  conviction  under  this  Act,  where  the 
sum  which  shall  be  forfeited  for  the  value  of  the  property  stolen  or 
taken,  or  for  the  amount  of  the  injury  done,  or  which  shall  be  imposed 
as  a  penalty  by  the  justice,  shall  not  be  paid,  either  immediately  after 
the  conviction,  or  within  such  period  as  the  justice  shall  at  the  time 
of  the  conviction  appoint,  the  convicting  justice  (unless  where  otherwise 
specially  directed)  may  commit  the  offender  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and 
kept  to  hard  labour,  according  to  the  discretion  of  the  justice,  for  any 
term  not  exceeding  two  months,  where  the  amount  of  the  sum  forfeited 
or  of  the  penalty  imposed,  or  of  both  (as  the  case  may  be),  together  with 
the  costs,  shall  not  exceed  five  pounds,  and  for  any  term  not  exceeding 
four  months  where  the  amount,  with  costs,  shall  not  exceed  ten  pounds, 
and  for  any  term  not  exceeding  six  months  in  any  other  case,  the  com- 
mitment to  be  determinable  in  each  of  the  cases  aforesaid  upon  payment 
of  the  amount  and  costs. 

108.  Where  any  person  shall  be  summarily  convicted  before  a  justice 
of  the  peace  of  any  offence  against  this  Act,  and  it  shall  be  a  first  con- 
viction, the  justice  may,  if  he  shall  so  think  fit,  discharge  the  offender 
from  his  conviction,  upon  his  making   such  satisfaction  to  the  party 
aggrieved  for  damages  and  costs,  or  either  of  them,  as  shall  be  ascer- 
tained by  the  justice. 

109.  In  case  any  person  convicted  of  any  offence  punishable  upon 
summary  conviction   by  virtue  of  this  Act  shall  have  paid   the  sum 
adjudged  to  be  paid,  together  with   costs,   under  such   conviction,  or 
shall  have  received  a  remission  thereof  from  the  crown,  or  from  the  lord 
lieutenant  or  other  chief  governor  in  Ireland,  or  shall  have  suffered  the 
imprisonment  awarded  for  nonpayment  thereof,  or  the  imprisonment  ad- 
judged in  the  first  instance,  or  shall  have  been  so  discharged  from  his 
conviction  by  any  justice  as  aforesaid,  in  every  such  case  he  shall  be  re- 
leased from  all  further  or  other  proceedings  for  the  same  cause. 

110.  In  all  cases  where  the  sum  adjudged  to  be  paid  on  any  summary 
conviction  shall  exceed  five  pounds,  or  the  imprisonment  adjudged  shall 
exceed  one  month,  or  the  conviction  shall  take  place  before  one  justice 
only,  any  person  who  shall  think  himself  aggrieved  by  any  such  convic- 
tion may  appeal  to  the  next  court  of  general  or  quarter  sessions  which 
shall  be  holden  not  less  than  twelve  days  after  the  day  of  such  convic- 
tion for  the  county  or  place  wherein  the  cause  of  complaint  shall  have 
arisen :  provided,  that  such  person  shall  give  to  the  complainant  a  notice 
in  writing  of  such  appeal,  and  of  the  cause  and  matter  thereof,  within 
three  days  after  such  conviction,  and   seven  clear   days  at  the  least 
before  such  sessions,  and  shall  also  either  remain  in  custody  until  the 
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sessions,  or  shall  enter  into  a  recognizance,  with  two  sufficient  sureties, 
before  a  justice  of  the  peace,  conditioned  personally  to  appear  at  the 
said  sessions  and  to  try  such  appeal,  and  to  abide  the  judgment  of  the 
court  thereupon,  and  to  pay  such  costs  as  shall  be  by  the  court  awarded ; 
or  if  such  appeal  shall  be  against  any  conviction,  whereby  only  a  penalty 
or  other  sum  of  money  shall  be  adjudged  to  be  paid,  shall  deposit  with 
the  clerk  of  the  convicting  justice  such  a  sum  of  money  as  such  justice 
shall  deem  to  be  sufficient  to  cover  the  sum  so  adjudged  to  be  paid, 
together  with  the  costs  of  the  conviction  and  the  costs  of  the  appeal ; 
and  upon  such  notice  being  given,  and  such  recognizance  being  entered 
into,  or  such  deposit  being  made,  the  justice  before  whom  such  re- 
cognizance shall  be  entered  into,  or  such  deposit  shall  be  made,  shall 
liberate  such  person  if  in  custody  ;  and  the  court  at  such  sessions  shall 
hear  and  determine  the  matter  of -the  appeal,  and  shall  make  such  order 
therein,  with  or  without  costs  to  either  party,  as  to  the  court  shall  seem 
meet,  and  in  case  of  the  dismissal  of  the  appeal  or  the  affirmance  of  the 
conviction  shall  order  and  adjudge  the  offender  to  be  punished  according 
to  the  conviction,  and  to  pay  such  costs  as  shall  be  awarded,  and  shall, 
if  necessary,  issue  process  for  enforcing  such  judgment ;  and  in  any  case 
where  after  any  such  deposit  shall  have  been  made  as  aforesaid  the  con- 
viction shall  be  affirmed,  the  court  may  order  the  sum  thereby  adjudged 
to  be  paid,  together  with  the  costs  of  the  conviction  and  the  costs  of  the 
appeal,  to  be  paid  out  of  the  money  deposited,  and  the  residue  thereof,  if 
any,  to  be  repaid  to  the  party  convicted ;  and  in  any  case  where  after 
any  such  deposit  the  conviction  shall  be  quashed,  the  court  shall  order 
the  money  deposited  to  be  repaid  to  the  party  convicted  ;  and  in  every 
case  where  any  conviction  shall  be  quashed  on  appeal  as  aforesaid  the 
clerk  of  the  peace,  or  other  proper  officer,  shall  forthwith  endorse  on  the 
conviction  a  memorandum  that  the  same  has  been  so  quashed  ;  and  when- 
ever any  copy  or  certificate  of  such  conviction  shall  be  made,  a  copy  of 
such  memorandum  shall  be  added  thereto,  and  shall  be  sufficient  evidence 
that  the  conviction  has  been  quashed  in  every  case  where  such  copy  or 
certificate  would  be  sufficient  evidence  of  such  conviction. 

111.  No  such  conviction,  or  adjudication  made  on  appeal  therefrom, 
shall  be  quashed  for  want  of  form,  or  be  removed  by  certiorari  into  any 
of  Her  Majesty's  Superior  Courts  of  Record  ;  and  no  warrant  of  com- 
mitment shall  be  held  void  by  reason  of  any  defect  therein,  provided  it 
be  therein  alleged  that  the  party  has  been  convicted,  and  there  be  a 
good  and  valid  conviction  to  sustain  the  same. 

112.  Every  justice  of  the  peace  before  whom  any  person  shall  be  con- 
victed of  any  offence  against  this  Act  shall  transmit  the  conviction  to 
the  next  court  of  general  or  quarter  sessions  which  shall  be  holden  for 
the  county  or  place  wherein  the  offence  shall  have  been   committed, 
there  to  be  kept  by  the  proper  officer  among  the  records  of  the  court ; 
and  upon  any  information  against  any  person  for  a  subsequent  offence, 
a  copy  of  such  conviction,  certified  by  the  proper  officer  of  the  court,  or 
proved  to  be  a  true  copy,  shall  be  sufficient  evidence  to  prove  a  convic- 
tion for  the  former  offence,  and  the  conviction  shall  be  presumed  to  have 
been  unappealed  against  until  the  contrary  be  shown. 

113.  All  actions  and   prosecutions    to   be   commenced   against   any 
person  for  anything  done  in  pursuance  of  this  Act  shall  be  laid  and 
tried  in  the  county  where  the  fact  was  committed,  and  shall  be  com- 
menced within  six  months  after  the  fact  committed,  and  not  otherwise  ; 
and  notice  in  writing  of  such  action  and  of  the  cause  thereof  shall  be 
given  to  the  defendant  one  month  at  least  before  the  commencement  of 
the  action ;  and  in  any  such  action  the  defendant  may  plead  the  general 
issue,  and  give  this  Act  and  the  special  matter  in  evidence,  at  any  trial 
to  be  had  thereupon  ;  and  no  plaintiff  shall  recover  in  any  such  action  if 
tender  of  sufficient  amends  shall  have  been  made  before  such  action 
brought,  or  if  a  sufficient  sum  of  money  shall  have  been  paid  into  court 
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after  such  action  brought,  by  or  on  behalf  of  the  defendant ;  and  if  a 
verdict  shall  pass  for  the  defendant,  or  the  plaintiff  shall  become  non- 
suit, or  discontinue  any  such  action  after  issue  joined,  or  if,  upon  de- 
murrer or  otherwise,  judgment  shall  be  given  against  the  plaintiff,  the 
defendant  shall  recover  his  full  costs  as  between  attorney  arid  client,  and 
have  the  like  remedy  for  the  same  as  any  defendant  has  by  law  in  other 
cases  ;  and  though  a  verdict  shall  be  given  for  the  plaintiff  in  any  such 
action,  such  plaintiff  shall  not  have  costs  against  the  defendant  unless 
the  judge  before  whom  the  trial  shall  be  shall  certify  his  approbation  of 
the  action. 

As  to  other  matters  : 

114.  If  any  person  shall  have  in  his  possession  in  any  one  part  of  the 
United  Kingdom  any  chattel,  money,  valuable  security,  or  other  property 
whatsoever,  which  he  shall  have  stolen  or  otherwise  feloniously  taken 
in  any  other  part  of  the  United  Kingdom,  he   may  be   dealt  with, 
indicted,  tried,   and  punished  for  larceny  or  theft  in  that  part  of  the 
United  Kingdom  where  he  shall  so  have  such  property,  in  the  same  manner 
as  if  he  had  actually  stolen  or  taken  it  in  that  part ;  and  if  any  person  in 
any  one  part  of  the  United  Kingdom  shall  receive  or  have  any  chattel, 
money,   valuable  security,   or    other  property  whatsoever  which   shall 
have  been  stolen  or  otherwise  feloniously  taken  in  any  other  part  of  the 
United  Kingdom,   such  person   knowing   such  property  to  have  been 
stolen  or  otherwise  feloniously  taken,  he  may  be  dealt  with,  indicted, 
tried,  and  punished  for  such  offence  in  that  part  of  the  United  Kingdom 
where  he  shall  so  receive  or  have  such  property,  in  the  same  manner  as 
if  it  had  been  originally  stolen  or  taken  in  that  part. 

115.  All  indictable  offences  mentioned  in  this  Act  which  shall  be 
committed  within  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland 
shall  be  deemed  to  be  offences  of  the  same  nature,  and  liable  to  the  same 
punishments,  as  if  they  had  been  committed  upon  the  land  in  England 
or  Ireland,  and  may  be  dealt  with,  inquired  of,  tried,  and  determined  in 
any  county  or  place  in  which  the  offender  shall  be  apprehended  or  be  in 
custody,  and  in  any  indictment  for  any  such   offence  or  for  being  an 
accessory  to  any  such  offence  the  venue  in  the  margin  shall  be  the 
same  as  if  the  offence  had  been  committed  in  such  county  or  place,  and 
the  offence  itself  shall  be  averred  to  have  been  committed  '  on  the  high 
seas : '  provided,  that  nothing  herein  contained  shall  alter  or  affect  any 
of  the  laws  relating  to  the  government  of  Her  Majesty's  land  or  naval 
forces. 

116.  In  any  indictment  for  any  offence  punishable  under  this  Act, 
and  committed  after  a  previous  conviction  or  convictions  for  any  felony, 
misdemeanor,  or  offence  or  offences  punishable  upon  summary  conviction, 
it  shall  be  sufficient,  after  charging  the  subsequent  offence,  to  state  that 
the  offender  was  at  a  certain  time  and  place  or  at  certain  times  and 
places  convicted  of  felony,  or  of  an  indictable  misdemeanor,  or  of  an 
offence  or  offences  punishable  upon  summary  conviction  (as  the  case 
may  be),  without  otherwise  describing  the  previous  felony,  misdemeanor, 
offence,  or  offences;  and  a  certificate  containing  the  substance  and  effect 
only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for  the 
previous  felony  or  misdemeanor,  or  a  copy  of  any  such  summary  con- 
viction purporting  to  be  signed  by  the  clerk  of  the  court  or  other 
officer  having  the  custody  of  the  records  of  the  court  where  the  offender 
was  first  convicted,  or  to  which  such  summary  conviction  shall  have 
been  returned,   or  by  the  deputy  of  such  clerk  or  officer  (for  which 
certificate  or  copy  a  fee  of  five  shillings  and  no  more  shall  be  demanded 
or  taken),  shall,  upon  proof  of  the  identity  of  the  person  of  the  offender, 
be  sufficient  evidence  of  such  conviction,  without  proof  of  the  signature 
or  official  character  of  the  person  appearing  to  have  signed  the  same  ; 
and   the  proceedings  upon  any  indictment  for  committing  any  offence 
after  a  previous  conviction  or  convictions  shall  be  as  follows ;  (that  is  to 
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say),  the  offender  shall,  in  the  first  instance,  be  arraigned  upon  so  much 
only  of  the  indictment  as  charges  the  subsequent  offence,  and  if  he  plead 
not  guilty,  or  if  the  court  order  a  plea  of  not  guilty  to  be  entered  on  his 
behalf,  the  jury  shall  be  charged,  in  the  first  instance,  to  inquire  con- 
cerning such  subsequent  offence  only;  and  if  they  find  him  guilty,  or  if 
on  arraignment  he  plead  guilty,  he  shall  then,  and  not  before,  be  asked 
whether  he  had  been  previously  convicted  as  alleged  in  the  indictment, 
and  if  he  answer  that  he  had  been  so  previously  convicted  the  court 
may  proceed  to  sentence  him  accordingly,  but  if  he  deny  that  he  had 
been  so  previously  convicted,  or  stand  mute  of  malice,  or  will  not  answer 
directly  to  such  question,  the  jury  shall  then  be  charged  to  inquire 
concerning  such  previous  conviction  or  convictions,  and  in  such  case  it 
shall  not  be  necessary  to  swear  the  jury  again,  but  the  oath  already 
taken  by  them  shall  for  all  purposes  be  deemed  to  extend  to  such  last- 
mentioned  inquiry  :  provided,  that  if  upon  the  trial  of  any  person  for 
any  such  subsequent  offence  such  person  shall  give  evidence  of  his 
good  character,  it  shall  be  lawful  for  the  prosecutor,  in  answer  thereto, 
to  give  evidence  of  the  conviction  of  such  person  for  the  previous  offence 
or  offences  before  such  verdict  of  guilty  shall  be  returned,  and  the  jury 
shall  inquire  concerning  such  previous  conviction  or  convictions  at  the 
same  time  that  they  inquire  concerning  such  subsequent  offence. 

117.  Whenever  any  person  shall  be  convicted  of  any  indictable  mis- 
demeanor punishable  under  this  Act,  the  court  may,  if  it  shall  think  fit, 
in  addition  to  or  in  lieu  of  any  of  the  punishments  by  this  Act  autho- 
rized, fine  the  offender,  and  require  him  to  enter  into  his  own  recog- 
nizances and  to  find  sureties,  both  or  either,  for  keeping  the  peace  and 
being  of  good  behaviour ;  and  in  case  of  any  felony  punishable  under 
this  Act  the  court  may,  if  it  shall  think  fit,  require  the  offender  to  enter 
into  his  own  recognizances,  and  to  find  sureties,  both  or  either,  for  keep- 
ing the  peace,  in  addition  to  any  punishment  by  this  Act  authorized : 
provided,  that  no  person  shall  be  imprisoned  under  this  clause  for  not 
finding  sureties  for  any  period  exceeding  one  year. 

118.  Whenever  imprisonment,  with  or  without  hard  labour,  may  be 
awarded  for  any  indictable   offence   under   this   Act,   the   court  may 
sentence  the  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to 
hard  labour,  in  the  common  gaol  or  house  of  correction. 

119.  Whenever   solitary  confinement  may  be  awarded  for  any  in- 
dictable offence  under  this  Act,  the  court  may  direct  the  offender  to  be 
kept  in  solitary  confinement  for  any  portion  or  portions  of  his  imprison- 
ment, or  of  his  imprisonment  with  hard   labour,    not  exceeding  one 
month  at  any  one  time,   and  not  exceeding  three  months  in  any  one 
year ;  and  whenever  whipping   may   be   awarded   for   any  indictable 
offence  under  this  Act,  the  court  may  sentence  the  offender  to  be  once 
privately  whipped,  and  the  number  of  strokes  and  the  instrument  with 
which  they  shall  be  inflicted  shall  be  specified  by  the  court  in  the 
sentence. 

120.  Every  offence  hereby  made  punishable  on  summary  conviction  may 
be  prosecuted  in  England  in  the  manner  directed  by  the  Act  of  the  session 
holden  in  the  eleventh  and  twelfth  years  of  Queen  Victoria,  chapter 
forty-three,  so  far  as  no  provision  is  hereby  made  for  any  matter  or 
thing  which  may  be  required  to  be  done  in  the  course  of  such  prosecution, 
and  may  be  prosecuted  in  Ireland  before  two  or  more  justices  of  the 
peace,  or  one  metropolitan  or  stipendiary  magistrate,  in  the  manner 
directed  by  the  Act  of  the  session  holden  in  the  fourteenth  and  fifteenth 
years  of  Queen  Victoria,  chapter  ninety-three,  or  in  such  other  manner 
as  may  be  directed  by  any  Act  that  may  be  passed  for  like  purposes ; 
and  all  provisions  contained  in  the  said  Acts  shall  be  applicable  to  such 
prosecutions  in  the  same  manner  as  if  they  were  incorporated  in  this 
Act :  provided,  that  nothing  in  this  Act  contained  shall  in  any  manner 
alter  or  affect  any  enactment  relating  to  procedure  in  the  case  of  any 
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offence  punishable  on  summary  conviction  within  the  City  of  London  or 
the  metropolitan  police  district,  or  the  recovery  or  application  of  any 
penalty  or  forfeiture  for  any  such  offence. 

121.  The  court  before  which  any  indictable  misdemeanor  against  this 
Act  shall  be  prosecuted  or  tried  may  allow  the  costs  of  the  prosecution 
in  the  same  manner  as  in  cases  of  felony ;  and  every  order  for  the 
payment  of  such  costs  shall  be  made  out,  and  the  sum  of  money  men- 
tioned therein  paid  and  repaid,  upon  the  same  terms  and  in  the  same 
manner  in  all  respects  as  in  cases  of  felony. 

122.  Nothing  in  this  Act  contained  shall  extend  to  Scotland,  except 
as  hereinbefore  otherwise  expressly  provided. 

123.  This  Act  shall  commence  and  take  effect  on  the  first  day  of 
November,  one  thousand  eight  hundred  and  sixty-one. 


24  &  25  VICT,  c.  97. 

An  Act  to  consolidate  and  amend  the  Statute  Law  of  England  and 
Ireland  relating  to  Malicious  Injuries  to  Property. 

[6th  August,  1861.] 

'  Whereas  it  is  expedient  to  consolidate  and  amend  the  statute  law  of 
England  and  Ireland  relating  to  malicious  injuries  to  property  : '  be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spii'itual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : — 

Ifijuries  by  Fire  to  Buildings  and  Goods  therein. 

Setting  fire  !•  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  church, 

to  a  church  or  chapel,  meeting  house,  or  other  place  of  Divine  worship,  shall  be  guilty 
chapel.  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 

of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping. 

2.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  dwell- 
ing-house, any  person  being  therein,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years, 
— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement,  and,  if  a 
male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

3.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  house, 
stable,  coachhouse,  outhouse,  warehouse,  office,  shop,  mill,  malthouse, 
hop-oast,  barn,  storehouse,  granary,  hovel,  shed,  or  fold,  or  to  any  farm 
building,  or  to  any  building  or  erection  used  in  farming  land,  or  in 
carrying  on  any  trade  or  manufacture  or  any  branch  thereof,  whether  the 
same  shall  then  be  in  the  possession  of  the  offender  or  in  the  possession 
of  any  other  person,  with  intent  thereby  to  injure  or  defraud  any  person, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 

Setting  fire  4.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  station, 

to  any  rail-        enginehouse,  warehouse,  or  other  building  belonging  or  appertaining  to 

way  statior.       arlv  railway,  port,  dock,  or  harbour,  or  to  any  canal  or  other  navigation, 

shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
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the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for 
any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

5.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  building 
other  than  such  as  are  in  this  Act  before  mentioned,  belonging  to  the 
Queen,  or  to  any  county,  riding,  division,  city,  borough,  poor  law  union, 
parish,  or  place,  or  belonging  to  any  university,  or  college,  or  hall  of 
any  university,  or  to   any  inn   of  court,  or  devoted  or  dedicated  to 
public  use  or  ornament,  or  erected  or  maintained  by  public  subscrip- 
tion  or  contribution,   shall  be  guilty  of  felony,  and   being   convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

6.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  build- 
ing other  than  such  as  are  in  this  Act  before  mentioned  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in   penal  servitude  for  any  term  not  exceeding 
fourteen  years  and  not   less  than  three  years, — or   to   be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour, 
and,   if    a   male  under    the   age  of    sixteen   years,   with   or   without 
whipping. 

7.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  matter 
or  thing,  being  in,  against,  or  under  any  building,  under  such  circum- 
stances that  if  the  building  were  thereby  set  fire  to  the  offence  would 
amount  to  felony,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  ser- 
vitude for  any  term  not  exceeding  fourteen  and  not  less  than   three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping. 

8.  Whosoever   shall   unlawfully  and   maliciously  by  any  overt   act 
attempt  to   set  fire  to  any  building,  or  any  matter  or  thing  in  the  last 
preceding  section  mentioned,  under  such  circumstances  that  if  the  same 
were  thereby  set  fire  to  the  offender  would  be  guilty  of  felony,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in    penal  servitude  for  any  term  not 
exceeding   fourteen    and  not    less  than  three    years, — or   to   be    im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

Injuries  by  Explosive  Substances  to  Buildings  and  Goods  therein. 

9.  Whosoever  shall  unlawfully  and   maliciously,   by  the   explosion 
of  gunpowder  or  other  explosive  substance,  destroy,  throw  down,  or 
damage   the   whole   or   any  part   of    any  dwelling  house,  any  person 
being  therein,  or  of  any  building  whereby  the  life  of  any  person  shall 
be  endangered,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  b'e  kept  in  penal  servi- 
tude for  life,  or  for  any  term  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

10.  Whosoever  shall  unlawfully  and  maliciously  place  or  throw  in, 
into,  upon,  under,  against,  or  near  any  building  any  gunpowder  or  other 
explosive  substance,  with  intent  to  destroy  or  damage  any  building,  or 
any  engine,  machinery,  working  tools,  fixtures,  goods,  or  chattels,  shall, 
whether  or  not  any  explosion  take  place,  and  whether  or  not  any  damage 
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be  caused,  be  guilty  of  felony,  arid  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  fourteen  and  not  less  than  three  years, — or  to 
be  imprisoned  ufor  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

Injuries  to  Buildings  by  Rioters,  fyc. 

1 1.  If  any  persons  riotously  and  tumultuously  assembled  together  to 
the  disturbance  of  the  public  peace  shall  unlawfully  and  with  force 
demolish,  or  pull  down  or  destroy,  or  begin  to  demolish,  pull  down,  or 
destroy,  any  church,  chapel,  meeting  house,  or  other  place  of  Divine 
worship,  or  any  house,  stable,  coachhouse,  outhouse,  warehouse,  office, 
shop,  mill,  malthouse,  hop-oast,  barn,  granary,  shed,  hovel,  or  fold,  or 
any  building  or  erection  used  in  farming  land,  or  in  carrying  on  any 
trade  or  manufacture  or  any  branch  thereof,  or  any  building,  other  than 
such  as  are  in  this  section  before  mentioned,  belonging  to  the  Queen,  or 
to  any  county,  riding,  division,  city,  borough,  poor  law  union,  parish,  or 
place,  or  belonging  to  any  university,  or  college  or  hall  of  any  uni- 
versity, or  to  any  inn  of  court,  or  devoted  or  dedicated  to  public  use  or 
ornament,  or  erected  or  maintained  by  public  subscription  or  contribu- 
tion, or  any  machinery,  whether  fixed  or  moveable,  prepared  for  or  em- 
ployed in  any  manufacture  or  in  any  branch  thereof,  or  any  steam  engine 
or  other  engine  for  sinking,  working,  ventilating,  or  draining  any  mine, 
or  any  staith,  building,  or  erection  used  in  conducting  the  business  of 
any  mine,  or  any  bridge,  waggonway,  or  trunk  for  conveying  minerals 
from  any  mine,  every  such  offender  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement. 
Rioters  in-  12.  If  any  persons,  riotously  and  tumultuously  assembled  together  to 

Curing  build-      the  disturbance  of  the    public  peace,  shall  unlawfully  and   with  force 
ing,  ma-  injure   or  damage   any  such  church,  chapel,  meeting  house,  place  of 

chinery,  &c.  Divine  worship,  house,  stable,  coachhouse,  outhouse,  warehouse,  office, 
shop,  mill,  malthouse,  hop-oast,  barn,  granary,  shed,  hovel,  fold,  build- 
ing, erection,  machinery,  engine,  staith,  bridge,  waggonway,  or  trunk, 
as  is  in  the  last  preceding  section  mentioned,  every  such  offender  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour  :  provided,  that  if  upon  the  trial  of  any  person  for  any  felony  in 
the  last  preceding  section  mentioned  the  jury  shall  not  be  satisfied  that 
such  person  is  guilty  thereof,  but  shall  be  satisfied  that  he  is  guilty  of 
any  offence  in  this  section  mentioned,  then  the  jury  may  find  him  guilty 
thereof,  and  he  may  be  punished  accordingly. 

Injuries  to  Buildings  by  Tenants. 

Tenants  of  13.  Whosoever,   being   possessed  of    any   dwelling   house   or  other 

houses,  &c.        building,  or  part  of  any  dwelling  house  or  other  building,  held  for  any 
maliciously  in-   term  of  years  or  other  less  term,  or  at  will,  or  held  over  after  the  termi- 
juring  them.      nation  of  any  tenancy,  shall  unlawfully  and  maliciously  pull  down  or 
demolish,  or   begin    to  pull   down   or    demolish,  the  same  or  any  part 
thereof,  or  shall  unlawfully  and  maliciously  pull  down  or  sever  from  the 
freehold  any  fixture  being  fixed  in  or  to  such  dwelling  house  or  building, 
or  part  of  such  dwelling  house  or  building,  shall  be  guilty  of  a  mis- 
demeanor. 
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Injuries  to  Manufactures,  Machinery,  fyc. 

14.  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  or  destroy, 
or  damage  with  intent  to  destroy  or  to  render  useless,  any  goods  or 
article  of  silk,  woollen,  linen,  cotton,  hair,  mohair,  or  alpaca,  or  of  any 
one  or  more  of  those  materials  mixed  with   each  other  or  mixed  with 
any  other  material,  or  any  framework-knitted  piece,  stocking,  hose,  or 
lace,  being  in  the  loom  or  frame,  or  on  any  machine  or  engine,  or  on  the 
rack  or  tenters,  or  in  any  stage,  process,  or  progress  of  manufacture,  or 
shall  unlawfully  and  maliciously  cut,  break,  or  destroy,  or  damage  with 
intent  to  destroy  or  to  render  useless,  any  warp  or  shute  of  silk,  woollen, 
linen,  cotton,  hair,  mohair,  or  alpaca,  or  of  any  one  or  more  of  those 
materials  mixed  with  each  other  or  mixed  with  any  other  material,  or 
shall  unlawfully  and  maliciously  cut,  break,  or  destroy,  or  damage  with 
intent  to  destroy  or  render  useless,  any  loom,  frame,  machine,  engine, 
rack,  tackle,  tool,  or  implement,  whether  fixed  or  moveable,  prepared 
for  or  employed  in  carding,  spinning,  throwing,  weaving,  fulling,  shear- 
ing, or  otherwise  manufacturing  or  preparing  any  such  goods  or  articles, 
or  shall  by  force  enter  into  any  house,  shop,  building,  or  place,  with 
intent  to  commit  any  of  the  offences  in  this  section  mentioned,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the-  dis- 
cretion of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping. 

15.  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  or  destroy, 
or  damage  with  intent  to  destroy  or  to  render  useless,  any  machine  or 
engine,  whether  fixed  or  moveable,  used  or  intended  to  be  used  for 
sowing,  reaping,  mowing,  thrashing,  ploughing,  or  draining,  or  for  per- 
forming any  other  agricultural  operation,  or  any  machine  or  engine,  or 
any  tool  or  implement,  whether  fixed  or  moveable,  prepared  for  or  em- 
ployed in  any  manufacture  whatsoever  (except  the  manufacture  of  silk, 
woollen,  linen,  cotton,  hair,  mohair,  or  alpaca  goods,  or  goods  of  any 
one  or  more  of  those  materials  mixed  with   each  other  or  mixed  with 
any  other  material,  or  any  framework-knitted  piece,  stocking,  hose,  or 
lace),  shall  be  guilty  of  felony,   and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  seven  years  and  not  less  than  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

Injuries  to  Corn,  Trees,  and  Vegetable  Productions. 

16.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  crop 
of  hay,   grass,   corn,   grain,   or   pulse,   or   of  any  cultivated  vegetable 
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produce,  whether  standing  or  cut  down,  or  to  any  part  of  any  wood, 
coppice,  or  plantation  of  trees,  or  to  any  heath,  gorse,  furze,  or  fern, 
wheresoever  the  same  may  be  growing,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  p;*nal  servitude  for  any  term  not  exceeding  fourteen  years 
and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping. 

17.   Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  stack    Setting  fire  to 
of  corn,  grain,  pulse,  tares,  hay,  straw,   haulm,  stubble,  or  of  any  cul-   stacks  of 
tivated  vegetable  produce,  or  of  furze,  gorse,  heath,  fern,  turf,  peat,  coals,   corn'  &c> 
charcoal,  wood,  or  bark,  or  to  any  steer  of  wood  or  bark,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
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less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping. 

18.  Whosoever  shall  unlawfully  and  maliciously  by  any  overt  act 
attempt  to  set  fire  to  any  such  matter  or  thing  as  in  either  of  the  last 
two  preceding  sections  mentioned,  under  such  circumstances  that  if  the 
same  were  thereby  set  fire  to  the  offender  would  be,  under  either  of  such 
sections,  guilty  of  felony,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  terra  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement,  and, 
if  a  male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

19.  Whosoever  shall  unlawfully  and   maliciously  cut  or  otherwise 
destroy  any  hopbinds  growing  on  poles  in  any  plantation  of  hops  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  fourteen  and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

20.  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  bark,  root 
up,  or  otherwise   destroy  or  damage  the  whole  or  any  part  of  any  tree, 
sapling,  or  shrub,  or  any  underwood,   growing  in    any  park,  pleasure 
ground,  garden,  orchard,  or  avenue,  or  in  any  ground  adjoining  or  be- 
longing to  any  dwelling  house  (in  case  the  amount  of  the  injury  done 
shall  exceed  the  sum  of  one  pound),  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
keprin  penal  servitude  for  the  term  of  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

21.  Whosoever  shall  unlawfully  and    maliciously  cut,  break,  bark, 
root  up,  or  otherwise  destroy  or  damage  the  whole  or  any  part  of  any 
tree,  sapling,  or  shrub,  or  any  underwood,  growing  elsewhere  than  in 
any  park,  pleasure  ground,  garden,  orchard,  or  avenue,  or  in  any  ground 
adjoining  to  or  belonging  to  any  dwelling  house  (in  case  the  amount  of 
injury  done  shall  exceed  the  sum  of  five  pounds),  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with   or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

22.  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  bark,  root 
up,  or  otherwise  destroy  or  damage  the  whole  or  any  part  of  any  tree, 
sapling,   or  shrub,  or  any  underwood,  wheresoever  the  same  may  be 
growing,  the  injury  done  being  to  the  amount  of  one  shilling  at  the 
least,  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  at  the 
discretion  of  the  justice,  either  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labour  for  any  term  not  exceeding  three  months,  or 
else  shall  forfeit  and  pay,  over  and  above  the  amount  of  the  injury  done, 
such  sura  of  money,  not  exceeding  five  pounds,  as  to  the  justice  shall 
seem  meet ;  and  whosoever,  having  been  convicted  of  any  such  offence, 
either  against  this  or  any  former  Act  of  Parliament,  shall  afterwards 
commit  any  of  the  said  offences  in  this  section  before  mentioned,  and 
shall  be  convicted  thereof  in  like  manner,  shall  for  such  second  offence 
be  committed  to  the  common  gaol  or  house  of  correction,  there  to  be 
kept  to  hard  labour  for  such  term,  not  exceeding  twelve  months,  as  the 
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convicting  justice  shall  think  fit;  and  whosoever,  having  been  twice 
convicted  of  any  such  offence  (whether  both  or  either  of  such  convic- 
tions shall  have  taken  place  before  or  after  the  passing  of  this  Act), 
shall  afterwards  commit  any  of  the  said  offences  in  this  section  before 
mentioned,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 

23.  Whosoever  shall  unlawfully  and  maliciously  destroy,  or  damage 
with  intent  to  destroy,  any  plant,  root,  fruit,  or  vegetable  production, 
growing  in  any  garden,  orchard,  nursery  ground,  hothouse,  greenhouse, 
or  conservatory,  shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  at  the   discretion  of  the  justice,  either  be  committed  to   the 
common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to 
be  imprisoned  and  kept  to  hard  labour,  for  any  term  not  exceeding  six 
months,  or  else  shall  forfeit  and  pay,  over  and  above  the  amount  of  the 
injury  done,  such  sum  of  money  not  exceeding  twenty  pounds  as  to  the 
justice  shall  seem  meet ;  and  whosoever,  having  been  convicted  of  any 
such  offence,  either  against  this  or  any  former  Act  of  Parliament,  shall 
afterwards  commit  any  of  the  said  offences  in  this  section  before  men- 
tioned, shall  be   guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
the  term  of  three  years, — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping. 

24.  Whosoever  shall  unlawfully  and  maliciously  destroy,  or  damage 
with  intent  to  destroy,  any  cultivated  root  or  plant  used  for  the  food  of 
man  or  beast,  or  for  medicine,  or  for  distilling,  or  for  dyeing,  or  for  or  in 
the  course  of  any  manufacture,  and  growing  in  any  land  open  or  in- 
closed, not  being  a  garden,  orchard,  or  nursery  ground,  shall,  on  convic- 
tion thereof  beforea  justice  of  the  peace,  at  the  discretion  of  the  justice, 
either  be  committed  to  the  common  gaol  or  house  of  correction,  there  to 
be  imprisoned  only,  or  to  be  imprisoned  and   kept  to  hard  labour,  for 
any  term  not  exceeding  one  month,  or  else  shall  forfeit  and  pay,  over 
and  above  the  amount  of  the  injury  done,  such  sum  of  money  not  ex- 
ceeding twenty  shillings  as  to  the  justice  shall  seem  meet,  and  in  default 
of  payment  thereof,  together  with  the  costs,  if  ordered,  shall  be  com- 
mitted as  aforesaid  for  any  term  not  exceeding  one  month,  unless  pay- 
ment be  sooner  made ;  and  whosoever,  having  been  convicted  of  any 
such  offence  either  against  this  or  any  former  Act  of  Parliament,  shall 
afterwards  commit  any  of  the  said  offences  in  this  section  before  men- 
tioned, and  shall  be  convicted  thereof  in  like  manner,  shall  be  committed 
to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to  hard 
labour  for  such  term  not  exceeding  six  months  as  the  convicting  justice 
shall  think  fit. 

Injuries  to  Fences. 

25.  Whosoever  shall  unlawfully  and  maliciously  cut,   break,  throw 
down,  or  in  anywise  destroy  any  fence  of  any  description  whatsoever, 
or  any  wall,  stile,  or  gate,  or  any  part  thereof  respectively,  shall,  on  con- 
viction thereof  before  a  justice  of  the  peace,  for  the  first  offence  forfeit 
and  pay,  over  and  above  the  amount  of  the  injury  done,  such  sum  of 
money  not  exceeding  five  pounds  as  to  the  justice  shall  seem  meet ;  and 
whosoever,  having  been  convicted  of  any  such  offence,  either  against 
this  or  any  former  Act  of  Parliament,  shall  afterwards  commit  any  of 
the  said  offences  in  this  section  before  mentioned,  and  shall  be  convicted 
thereof  in  like  manner,  shall  be  committed  to  the  common  gaol  or  house 
of  correction,  there  to  be  kept  to  hard  labour  for  such  term  not  exceed- 
ing twelve  months  as  the  convicting  justice  shall  think  fit. 
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Injuries  to  Mines. 

26.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to  any  mine  of 
coal,  cannel  coal,  anthracite,  or  other  mineral  fuel,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

27.  Whosoever  shall  unlawfully  and  maliciously  by   any  overt  act 
attempt  to  set  fire  to  any  mine,  under  such  circumstances  that  if  the 
mine  were  thereby  set  fire  to  the  offender  would  be  guilty  of  felony, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  and  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

28.  Whosoever  shall  unlawfully  and  maliciously  cause  any  water  to 
be  conveyed  or  run  into  any  mine,  or  into  any  subterraneous  passage 
communicating  therewith,   with  intent  thereby  to  destroy  or  damage 
such  mine,  or  to  hinder  or  delay  the  working  thereof,  or  shall  with  the 
like  intent  unlawfully  and  maliciously  pull  down,  fill  up,  or  obstruct,  or 
damage  with  intent  to  destroy,  obstruct,  or  render  useless,  any  airway, 
waterway,  drain,  pit,  level,  or  shaft  of  or  belonging  to  any  mine,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping :  provided,  that  this  provision 
shall  not  extend  to  any  damage  committed  underground  by  any  owner 
of  any  adjoining  mine  in  working  the  same,  or  by  any  person  duly  em- 
ployed in  such  working. 

29.  Whosoever  shall  unlawfully  and  maliciously  pull  down  or  destroy, 
or  damage  with  intent  to  destroy  or  render  useless,  any  steam  engine  or 
other  engine  for  sinking,  draining,  ventilating,  or  working,  or  for  in 
anywise  assisting  in  sinking,  draining,  ventilating,  or  working  any  mine, 
or  any  appliance  or  apparatus  in  connection  with  any  such  steam  or 
other  engine,  or  any  staith,  building,  or  erection  used  in  conducting  the 
business  of  any  mine,  or  any  bridge,  waggonway,  or  trunk  for  convey- 
ing   minerals  from  any  mine,  whether  such  engine,  staith,  building, 
erection,  bridge,  waggonway,  or  trunk  be  completed  or  in  an  unfinished 
state,  or  shall  unlawfully  and  maliciously  stop,  obstruct,  or  hinder  the 
working  of  any  such  steam  or  other  engine,  or  of  any  such  appliance  or 
apparatus  as  aforesaid,  with  intent  thereby  to  destroy  or  damage  any 
mine,  or  to  hinder,  obstruct,  or  delay  the  working  thereof,  or  shall  un- 
lawfully and  maliciously  wholly  or  partially  cut  through,  sever,  break, 
or  unfasten,  or  damage  with  intent  to  destroyer  render  useless,  any  rope, 
chain,  or  tackle,  of  whatsoever  material  the  same  shall  be  made,  used  in 
any  mine,  or  in  or  upon  any  inclined  plane,  railway  or  other  way,  or 
other  work  whatsoever,  in  anywi-e  belonging  or  appertaining  to  or  con- 
nected with  or  employed  in  any  mine  or  the  working  or  husiness  thereof, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years  and  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 


Appendix  of  Statutes. 

Injuries  to  Sea  and  River  Banks,  and  to  Works  on  Rivers,  Canals,  fyc. 

30.  Whosoever  shall  unlawfully  and  maliciously  break  down  or  cut 
down  or  otherwise  damage  or  destroy  any  sea  bank  or  sea  wall,  or  the 
bank,  dam,  or  wall  of  or  belonging  to  any  river,  canal,  drain,  reservoir, 
pool,  or  marsh,  whereby  any  land  or  building  shall  be  or  shall  be  in 
danger  of  being  overflowed  or  damaged,  or  shall  unlawfully  and  mali- 
ciously throw,   break,  or   cut    down,   level,    undermine,   or     otherwise 
destroy,  any  quay,  wharf,  jetty,  lock,   sluice,   floodgate,  weir,  tunnel, 
towing-path,  drain,  watercourse,  or  other  work  belonging  to  any  port, 
harbour,  dock,  or  reservoir,  or  on  or  belonging  to  any  navigable  river  or 
canal,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

31.  Whosoever  shall  unlawfully  and  maliciously  cut  off,  draw  up,  or 
remove  any  piles,  chalk,  or  other  materials  fixed  in  the  ground,  and  used 
for  securing  any  sea  bank  or  sea  wall,  or  the  bank,  dam,  or  wall  of  any 
river,  canal,  drain,  aqueduct,  marsh,  reservoir,  pool,  port,  harbour,  dock, 
quay,  wharf,  jetty,  or  lock,  or  shall  unlawfully  and  maliciously  open  or 
draw  up  any  floodgate  or  sluice,  or  do  any  other  injury  or  mischief  to 
any  navigable  river  or  canal,  with  intent  and  so  as  thereby  to  obstruct 
or  prevent  the  carrying  on,  completing,  or  maintaining  the  navigation 
thereof,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  seven  years  and  not  less  than  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

Injuries  to  Ponds. 

32.  Whosoever  shall  unlawfully  and  maliciously  cut  through,  break 
down,  or  otherwise  destroy  the  dam,  floodgate,  or  sluice  of  any  fishpond, 
or  of  any  water  which  shall  be  private  property,  or  in  which  there  shall 
be  any  private  right  of  fishery,  with  intent  thereby  to  take  or  destroy 
any  of  the  fish  in  such  pond  or  water,  or  so  as  thereby  to  cause  the  loss 
or  destruction  of  any  of  the  fish,  or  shall  unlawfully  and  maliciously 
put  any  lime  or  other  noxious  material  in  any  such  pond  or  water,  with 
intent  thereby  to  destroy  any  of  the  fish  that  may  then  be  or  that  may 
thereafter  be  put  therein,  or  shall  unlawfully  and  maliciously  cut  through, 
break  down,  or  otherwise  destroy  the  dam  or  floodgate  of  any  millpond, 
reservoir,  or  pool,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years  and  not  less  than 
three  years, — or    to   be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

Injuries  to  Bridges,  Viaducts,  and  Toll  Bars. 

33.  Whosoever  shall  unlawfully  and  maliciously  pull  or  throw  down 
or  in  anywise  destroy  any  bridge  (whether  over  any  stream  of  water  or 
not),  or  any  viaduct  or  aqueduct,  over  or  under  which  bridge,  viaduct, 
or  aqueduct  any  highway,  railway,  or  canal  shall  pass,  or  do  any  injury 
with  intent  and  so  as  thereby  to  render  such  bridge,  viaduct,  or  aque- 
duct, or  the  highway,  railway,  or  canal  passing  over  or  under  the 
same,  or  any  part  thereof,  dangerous  or  impassable,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less 
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than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

Destroying  a          34.  Whosoever  shall  unlawfully  and  maliciously  throw  down,  level,  or 

turnpike  gate,    otherwise  destroy,  in  whole  or  in  part,  any  turnpike  gate  or  toll  bar,  or 

tollhouse,  &c.   anv  waiij  chain,  rail,  post,  bar,  or  other  fence  belonging  to  any  turnpike 

gate  or  toll  bar,  or  set  up  or  erected  to  prevent  passengers  passing  by 

without  paying  any  toll  directed  to  be  paid  by  any  Act  of  Parliament 

relating  thereto,  or  any  house,  building,  or  weighing  engine  erected  for 

the  better  collection,  ascertainment,  or  security  of  any  such  toll,  shall  be 

guilty  of  a  misdemeanor. 

Injuries  to  Railway  Carriages  and  Telegraphs. 

35.  Whosoever  shall  unlawfully  and  maliciously  put,  place,  cast,  or 
throw  upon  or  across  any  railway  any  wood,  stone,  or  other  matter  or 
thing,  or  shall  unlawfully  and  maliciously  take  up,  remove,  or  displace 
any  rail,  sleeper,  or  other  matter  or  thing  belonging  to  any  railway,  or 
shall  unlawfully  and  maliciously  turn,  move,  or  divert  any  points  or 
other  machinery  belonging  to  any  railway,  or  shall  unlawfully  and  ma- 
liciously make  or  show,  hide  or  remove,  any  signal  or  light  upon  or 
near  to  any  railway,  or  shall  unlawfully  and  maliciously  do  or  cause  to 
be  done  any  other  matter  or  thing,  with  intent,  in   any  of  the  cases 
aforesaid,  to  obstruct,  upset,  overthrow,  injure,  or  destroy  any  engine, 
tender,  carriage,  or  truck  using  such  railway,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and,  if  a  male  under  the  age  of  sixteen, 
with  or  without  whipping. 

36.  Whosoever,  by  -any  unlawful  act,  or  by  any  wilful  omission   or 
neglect,  shall  obstruct  or  cause  to  be  obstructed,  any  engine  or  carriage 
using  any  railway,  or  shall  aid  or  assist  therein,  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour. 

37.  Whosoever  shall  unlawfully  and  maliciously  cut,  break,  throw 
down,  destroy,  injure,  or  remove  any  battery,  machinery,  wire,  cable, 
post,  or  other  matter  or  thing  whatsoever,  being  part  of  or  being  used 
or  employed  in  or  about  any  electric  or  magnetic  telegraph,  or  in  the 
working  thereof,  or  shall  unlawfully  and  maliciously  prevent  or  obstruct 
in  any  manner  whatsoever  the  sending,  conveyance,  or  delivery  of  any 
communication  by  any  such  telegraph,  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour  :  provided,  that  if  it  shall  appear  to  any  justice,  on 
the  examination  of  any  person  charged  with  any  offence  against  this 
section,  that  it  is  not  expedient  to  the  ends  of  justice  that  the  same 
should  be  prosecuted  by  indictment,  the  justice  may  proceed  summarily 
to  hear  and  determine  the  same,  and  the  offender  shall,  on  conviction 
thereof,  at  the  discretion  of  the  justice,  either  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or  to 
be  imprisoned  and  kept  to  hard  labour,  for  any  term  not  exceeding  three 
months,  or  else  shall  forfeit  and  pay  such  sum  of  money  not  exceeding 
ten  pounds  as  to  the  justice  shall  seem  meet. 

Attempt  to  in-       ^8.  Whosoever  shall  unlawfully  and  maliciously,  by  any  overt  act, 

jure  such  tele-   attempt  to  commit  any  of  the  offences  in  the  last  preceding  section 

graphs.  mentioned,  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  at 

the  discretion  of  the  justice,  either  be  committed  to  the  common  gaol  or 

house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned 
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and  kept  to  hard  labour,  for  any  term  not  exceeding  three  months,  or 
else  shall  forfeit  and  pay  such  sum  of  money  not  exceeding  ten  pounds  as 
to  the  justice  shall  seem  meet. 

Injuries  to  Works  of  Art. 

39.  Whosoever  shall  unlawfully  and  maliciously  destroy  or  damage 
any  book,  manuscript,  picture,  print,  statue,  bust,  or  vase,  or  any  other 
article  or  thing  kept  for  the  purposes  of  art,  science,  or  literature,  or  as 
an  object  of  curiosity  in  any  museum,  gallery,  cabinet,  library,  or  other 
repository,  which  museum,  gallery,  cabinet,  library,  or  other  repository 
is  either  at  all  times  or  from  time  to  time  open  for  the  admission  of  the 
public  or  of  any  considerable  number  of  persons  to  view  the  same, 
either  by  the  permission  of  the  proprietor  thereof  or  by  the  payment  of 
money  before  entering  the  same,  or  any  picture,  statue,  monument,  or 
other  memorial  of  the  dead,  painted  glass,  or  other  ornament  or  work  of 
art,   in  any  church,  chapel,  meeting  house,  or   other  place  of  Divine 
worship,  or  in  any  building  belonging  to  the  Queen,  or  to  any  county, 
riding,  division,  city,  borough,  poor  law  union,  parish,  or  place,  or  to 
any  university,  or  college  or  hall  of  any  university,  or  to  any  inn  of 
court,  or  in  any  street,  square,  churchyard,  burial  ground,  public  garden 
or  ground,  or  any  statue  or  monument  exposed  to  public  view,  or  any 
ornament,  railing,  or  fence  surrounding  such  statue  or  monument,  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable 
to  be  imprisoned  for  any  term  not  exceeding  six  months,  with  or  without 
hard  labour,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping  :   provided,  that  nothing  herein  contained  shall  be 
deemed  to  affect  the  right  of  any  person  to  recover,  by  action  at  law, 
damages  for  the  injury  so  committed. 

Injuries  to  Cattle  and  other  Animals. 

40.  Whosoever  shall  unlawfully  and  maliciously  kill,  maim,  or  wound 
any  cattle  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  .the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  fourteen  and  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement. 

41.  Whosoever  shall  unlawfully  and  maliciously  kill,  maim,  or  wound 
any  dog,  bird,  beast,  or  other  animal,  not  being  cattle,  but  being  either 
the  subject  of  larceny  at  common  law,  or  being  ordinarily  kept  in  a 
state  of  confinement,  or  for  any  domestic  purpose,  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  at  the  discretion  of  the  justice, 
either  be  committed  to  the  common  gaol  or  house  of  correction,  there 
to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour,  for 
any  term  not  exceeding  six  months,  or  else  shall  forfeit  and  pay,  over 
and  above  the  amount  of  injury  done,  sueh  sum  of  money  not  exceed- 
ing twenty  pounds  as  to  the  justice  shall  seem  meet;  and  whosoever, 
having  been  convicted  of  any  such  offence,  shall  afterwards  commit  any 
of  the  said  offences  in  this  section  before  mentioned,  and  shall  be  con- 
victed thereof  in  like  manner,  shall  be  committed  to  the  common  gaol 
or  house  of  correction,  there  to  be  kept  to  hard  labour  for  such  term  not 
exceeding  twelve  months  as  the  convicting  justice  shall  think  fit. 

42.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to,  cast  away,   Setting  fire  to 
or  in  anywise  destroy  any  ship  or  vessel,  whether  the  same  be  com-  a  ship, 
plete  or  in  an  unfinished  state,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 

in  penal  servitude  for  life,  or  for  any  term  not  less  than  three  years,— 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  with- 
out hard  labour,  and  with  or  without  solitary  confinement,  and,  if  a 
male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

43.  Whosoever  shall  unlawfully  and  maliciously  set  fire  to,  or  cast  Setting  fire  to 
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away,  or  in  anywise  destroy  any  ship  or  vessel,  with  intent  thereby  to 
prejudice  any  owner  or  part  owner  of  such  ship  or  vessel,  or  of  any 
goods  on  board  the  same,  or  any  person  that  has  underwritten  or  shall 
underwrite  any  policy  of  insurance  upon  such  ship  or  vessel,  or  on  the 
freight  thereof,  or  upon  any  goods  on  board  the  same,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping. 

44.  Whosoever  shall  unlawfully  and  maliciously,  by  any  overt  act, 
attempt  to  set  fire  to,  cast  away,  or  destroy  any  ship  or  vessel,  under 
such  circumstances  that  if  .the  ship  or  vessel  were  thereby  set  fire  to, 
cast  away,  or  destroyed,  the  offender  would  be  guilty  of  felony,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  ex- 
ceeding fourteen  and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

45.  Whosoever  shall  unlawfully  and  maliciously  place  or  throw  in, 
into,  upon,  against,  or  near  any  ship  or  vessel  any  gunpowder  or  other 
explosive  substance,  with  intent  to  destroy  or  damage  any  ship  or  vessel, 
or  any  machinery,  working  tools,  goods,  or  chattels,  shall,  whether  or 
not  any  explosion  take  place,  and  whether  or  not  any  injury  be  effected, 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  fourteen  and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

46.  Whosoever  shall  unlawfully  and  maliciously  damage,  otherwise 
than  by  fire,  gunpowder,  or  other  explosive  substance,  any  ship  or  vessel, 
whether  complete  or  in  an  unfinished  state,  with  intent  to  destroy  the 
same  or  render  the  same  useless,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and 
not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male   under  the  age  of  sixteen  years,  with  or 
without  whipping. 

47.  Whosoever  shall  unlawfully  mask,  alter,  or  remove  any  light  or 
signal,  or  unlawfully  exhibit  any  false  light  or  signal,  with  intent  to 
bring  any  ship,  vessel,  or  boat  into  danger,  or  shall  unlawfully  and 
maliciously  do  anything  tending  to  the  immediate  loss  or  destruction  of 
any  ship,  vessel,  or  boat,  and  for  which  no  punishment  is  hereinbefore 
provided,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

48.  Whosoever  shall  unlawfully  and  maliciously  cut  away,  cast  adrift, 
remove,  alter,  deface,  sink,  or  destroy,  or  shall  unlawfully  and  mali- 
ciously do  any  act  with  intent  to  cut  away,  cast  adrift,  remove,  alter, 
deface,  sink,  or  destroy,  or  shall  in  any  other  manner  unlawfully  and 
maliciously  injure  or  conceal  any  boat,  buoy,  buoy  rope,  perch,  or  mark 
used  or  intended  for  the  guidance  of  seamen  or  the  purpose  of  naviga- 
tion, shall  be  guilty  of  felony,  and  being  convicted  thereof   shall  be 
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liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  seven  years  and  not  less  than  three  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping. 

49.  Whosoever  shall  unlawfully  and   maliciously  destroy  any  part  of  Destroying 
any  ship  or  vessel  which  shall  be  in  distress,  or  wrecked,  stranded,  or   wrecks  or  any 
cast  on  shore,  or  any  goods,  merchandise,  or  articles  of  any  kind  belong-   arlic.les  be- 
ing to  such  ship  or  vessel,  shall  be  gifilty  of  felony,  and  being  convicted    to  ®in® 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 

penal  servitude  for  any  term  not  exceeding  fourteen  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement. 

Sending  Letters  threatening  to  burn  or  destroy. 

50.  Whosoever  shall  send,  deliver,  or  utter,  or  directly  or  indirectly  Sending  letters 
cause  to  be  received,  knowing  the  contents  thereof,*any  letter  or  writing  threatening  to 
threatening  to  burn  or  destroy  any  house,  barn,  or  other  building,  or  "urn  °r  "e> 
any  rick  or  stack  of  grain,  hay,  or  straw,  or  other  agricultural  produce,  buildings     ' 
or   any  grain,  hay,  or  straw,  or  other  agricultural  produce  in  or  under  ships,  &c! 
any  building,  or  any  ship  or  vessel,  or  to  kill,  maim,  or  wound  any  cattle, 

shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  ten  years  and  not  less  than  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

Injuries  not  before  provided  for. 

51.  Whosoever  shall  unlawfully  and  maliciously  commit  any  damage,    Persons  corn- 
injury,  or  spoil  to  or  upon  any  real  or  personal  property  whatsoever,   mitting  mali- 

either  of  a  public  or  private  nature,  for  which  no  punishment  is  herein-   ciouf  ^nJu"es 
i    f>  •  i    T    ,1        j  •    •  -it--  not  before 

before  provided,  the  damage,  injury,  or  spoil  being  to  an  amount  ex-   provided  for 

ceeding  five  pounds,  shall  be  guilty  of  a  misdemeanor,  and  being  con-   exceeding  the 

victed  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be   amount  of  51. 

imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 

labour  ;  and  in  case  any  such  offence  shall  be  committed  between  the 

hours  of  nine  of  the  clock  in  the  evening  and  six  of  the  clock  in  the 

next  morning,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 

in  penal  servitude  for  any  term  not  exceeding  five  years  and  not  less  than 

three,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 

or  without  hard  labour. 

52.  Whosoever  shall  wilfully  or  maliciously  commit  any  damage,  injury,   Persons  com- 
or  spoil  to  or  upon  any  real  or  personal  property  whatsoever,  either  of  a   mitting 

public  or  private  nature,  for  which  no  punishment  is  hereinbefore  pro-  dama&e  to  any 

•  i    i     i    if  •  j.-       .LU         c  u  c  '     ±'        f  .LI  LIT       property,  in 

vided,  shall,  on  conviction  thereof  before  a  justice  of  the  peace,  at  the  dis-   any  case  not 

cretion  of  the  justice,  either  be  committed  to  the  common  gaol  or  house  of  previously 
correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  provided  for, 
hard  labour  for  any  term  not  exceeding  two  months,  or  else  shall  forfeit   ma^  be  com" 
and  pay  such  sum  of  money  not  exceeding  five  pounds  as  to  the  justice   ^H     °     n  d 
shall  seem  meet,  and  also  such  further  sum  of  money  as  shall  appear  to   by  a  justice  to 
the  justice  to  be  a  reasonable  compensation  for  the  damage,  injury,  or   paycompens- 
spoil  so  committed,  not  exceeding  the  sum  of  five  pounds  ;  which  last-   ation  not  ex- 
mentioned  sum  of  money  shall,  in  the  case  of  private  property,  be  paid   ceeding  5f. 
to  the  party  aggrieved  ;  and  in  the  case  of  property  of  a  public  nature,   Application  of 
or  wherein  any  public  right  is  concerned,  the  money  shall  be  applied  in  tne  mone7 
the  same  manner  as  every  penalty  imposed  by  a  justice  of  the  peace  awarded« 
under  this  Act ;  and  if  such  sums  of  money,  together  with  costs  (if 
ordered),  shall  not  be  paid  either  immediately  after  the  conviction,  or 
within  such  period  as  the  justice  shall  at  the  time  of  the  conviction 
appoint,  the  justice  may  commit  the  offender  to  the  common  gaol  or 
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house  of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labour,  as  the  justice  shall  think  fit,  for  any  term  not 
exceeding  two  months,  unless  such  sums  and  costs  be  sooner  paid  : 
provided,  that  nothing  herein  contained  shall  extend  to  any  case  where 
the  party  acted  under  a  fair  and  reasonable  supposition  that  he  had  a 
right  to  do  the  act  complained  of,  nor  to  any  tresspass,  not  being  wilful 
and  malicious,  committed  in  hunting,  fishing,  or  in  the  pursuit  of  game, 
but  that  every  such  trespass  shall  be  punishable  in  the  same  manner  as 
if  this  Act  had  not  passed. 

53.  The   provisions   in   the   last   preceding   section   contained   shall 
extend  to  any  person  who  shall  wilfully  or  maliciously  commit  any 
injury  to  any  tree,  sapling,  shrub,  or  underwood,  for  which  no  punish- 
ment is  hereinbefore  provided. 

Making  Gunpowder  to  commit  Offences  and  searching  for  the  same. 

54.  Whosoever  shall  make  or  manufacture,  or  knowingly  have  in  his 
possession,  any  gunpowder  or  other  explosive  substance,  or  any  danger- 
ous or  noxious  thing,  or  any  machine,  engine,  instrument,  or  thing,  with 
intent  thereby  or  by  means  thereof  to  commit,  or  for  the  purpose  of 
enabling  any  other  person  to  commit,  any  of  the  felonies  in  this  Act 
mentioned,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 

55.  Any  justice  of  the  peace  of  any  county  or  place  in  which  any 
machine,  engine,   implement,   or  thing,    or   any  gunpowder    or   other 
explosive,    dangerous,  or  noxious  substance,  is  suspected  to  be  made, 
kept,  or  carried  for  the  purpose  of  being  used  in  committing  any  of  the 
felonies  in  this  Act  mentioned,  upon  reasonable  cause  assigned  upon 
oath  by  any  person,  may  issue  a  warrant  under  his  hand  and  seal  for 
searching  in  the  daytime  any  house,  mill,  magazine,  storehouse,  ware- 
house, shop,  cellar,  yard,  wharf,  or  other  place,  or  any  carriage,  waggon, 
cart,  ship,  boat,  or  vessel,  in  which  the  same  is  suspected  to  be  made, 
kept,  or  carried  for  such  purpose  as  hereinbefore  mentioned ;  and  every 
person  acting  in  the  execution  of  any  such  warrant  shall  have,   for 
seizing,  removing  to  proper  places,  and  detaining  every  such  machine, 
engine,   implement,    and   thing,    and   all   such   gunpowder,    explosive, 
dangerous,  or  noxious   substances  found  upon  such  search,  which  he 
shall  have  good  cause  to  suspect  to  be  intended  to  be  used  in  committing 
any  such  offence,  and  the  barrels,  packages,  cases,  and  other  receptacles 
in  which  the  same  shall  be,  the  same  powers  and  protections  which  are 
given  to  persons  searching  for  unlawful  quantities  of  gunpowder  under 
the  warrant  of  a  justice  by  the  Act  passed  in  the  session  holden  in  the 
twenty-third  and  twenty-fourth   years   of  the   reign    of  Her  present 
Majesty,  chapter  one  hundred  and  thirty-nine,  intituled,  'An  Act  to 
amend  the  law  concerning  the  making,  keeping,  and  carriage  of  gun- 
powder and  compositions  of  an  explosive  nature,  and  concerning  the 
manufacture,  sale,  and  use  of  fireworks.' 

Other  Matters. 

56.  In  the  case  of  every  felony  punishable  under  this  Act,  every 
principal  in  the  second  degree,  and  every  accessory  before  the  fact,  shall 
be  punishable  in  the  same  manner  as  the  principal  in  the  first  degree 
is  by  this  Act  punishable ;  and  every  accessory  after  the  fact  to  any 
felony  punishable  under  this  Act  shall  on  conviction  be  liable,  at  the 

misdemeanors,  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  confine- 
ment ;  and  every  person  who  shall  aid,  abet,  counsel,  or  procure  the 
commission  of  any  misdemeanor  punishable  under  this  Act  shall  be 
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liable  to  be  proceeded  against,  indicted,  and   punished  as  a  principal 
offender. 

57.  Any  constable  or  peace  officer  may  take  into  custody,  without 
warrant,    any  person   whom  he   shall  find  lying  or   loitering   in   any 
highway,  yard,  or  other  place  during  the  night,  and  whom  he  shall  have 
good  cause  to  suspect  of  having  committed  or  being  about  to  commit  any 
felony  against  this  Act,  and  shall  take  such  person  as  soon  as  reasonably 
may  be  before  a  justice  of  the  peace,  to  be  dealt  with  according  to  law. 

58.  Every  punishment  and  forfeiture  by  this  Act  imposed  on  any 
person  maliciously  committing  any  offence,  whether  the  same  be  punish- 
able upon  indictment  or  upon  summary  conviction,  shall  equally  apply 
and  be  enforced,  whether  the  offence  shall  be  committed  from  malice 
conceived  against  the  owner  of  the  property  in  respect  of  which  it  shall 
be  committed  or  otherwise. 

59.  Every  provision   of  this  Act  not  hereinbefore  so  applied  shall 
apply  to  every  person  who,  with  intent  to  injure  or  defraud  any  other 
person,  shall  do  any  of  the  Acts  hereinbefore  made  penal,  although  the 
offender  shall  be  in  possession  of  the  property  against  or  in  respect  of 
which  such  Act  shall  be  done. 

60.  It  shall  be  sufficient  in  any  indictment  for  any  offence  against 
this  Act,  where  it  shall  be  necessary  to  allege  an  intent  to  injure  or 
defraud,  to  allege  that  the  party  accused  did  the  act  with  intent  to 
injure  or  defraud  (as  the  case 'may  be),  without  alleging  an  intent  to 
injure  or  defraud  any  particular  person  ;  and  on  the  trial  of  any  such 
offence  it  shall  not  be  necessary  to  prove  an  intent  to  injure  or  defraud 
any  particular  person,  but  it  shall  be  sufficient  to  prove  that  the  party 
accused  did  the  act  charged  with  an  intent  to  injure  or  defraud  (as  the 
case  may  be). 

61.  Any  person   found   committing   any  offence   against   this   Act, 
whether  the  same  be  punishable  upon  indictment  or  upon  summary  con- 
viction, may  be  immediately  apprehended,  without  a  warrant,  by  any 
peace  officer,  or  the  owner  of  the  property  injured,  or  his  servant,  or  any 
person  authorized  by  him,  and  forthwith  taken  before  some  neighbour- 
ing justice  of  the  peace,  to  be  dealt  with  according  to  law. 

62.  Where  any  person  shall  be  charged  on  the  oath  of  a  credible 
witness  before  any  justice  of  the  peace  with  any  offence  punishable  on 
summary  conviction  under  this  Act,  the  justice  may  summon  the  person 
charged  to  appear  at  a  time  and  place  to  be  named  in  such  summons ; 
and  if  he  shall  not  appear  accordingly,  then  (upon  proof  of  the  due 
service  of  the  summons  upon  such  person  by  delivering  the  same  to  him 
personally,  or  by  leaving  the  same  at  his  usual  place  of  abode),  the 
justice  may  either  proceed  to  hear  and  determine  the  case  ex  parte>  or 
issue  his  warrant  for  apprehending  such  person  and  bringing  him  before 
himself  or  some  other  justice  of  the  peace;  or  the  justice  before  whom 
the  charge  shall  be  made  may  (if  he  shall  so  think  fit),  without  any 
previous  summons  (unless  where  otherwise  specially  directed),  issue 
such  warrant ;  and  the  justice  before  whom  the  person  charged  shall 
appear  or  be  brought  shall  proceed  to  hear  and  determine  the  case. 

63.  Whosoever  shall  aid,  abet,  counsel,  or  procure  the  commission  of 
any  offence  which  is  by  this  Act  punishable  on  summary  conviction, 
either  for  every  time  of  its  commission,  or  for  the  first  and  second  time 
only,  or  for  the  first  time  only,  shall,  on  conviction  before  a  justice  of 
the  peace,  be  liable,  for   every  first,  second,  or  subsequent  offence  of 
aiding,  abetting,  counselling,  or  procuring,  to  the  same  forfeiture  and 
punishment  to  which  a  person  guilty  of  a  first,  second,  or  subsequent 
offence  as  a  principal  offender  is  by  this  Act  made  liable. 

64.  Every  sum  of  money  which  shall  be  forfeited  for  the  amount  of 
any  injury  done  shall  be  assessed  in  each  case  by  the  convicting  justice, 
and  shall  be  paid  to  the  party  aggrieved,  except  where  he  is  unknown, 
and  in  that  case  such  sum  shall  be  applied  in  the  same  manner  as  a 
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penalty ;  and  every  sum  which  shall  be  imposed  as  a  penalty  by  any 
justice  of  the  peace,  whether  in  addition  to  such  amount  or  otherwise, 
shall  be  paid  and  applied  in  the  same  manner  as  other  penalties  recover- 
able before  justices  of  the  peace  are  to  be  paid  and  applied  in  cases  where 
the  statute  imposing  the  same  contains  no  directions  for  the  pjiyment 
thereof  to  any  person  :  provided,  that  where  several  persons  shall  join  in 
the  commission  of  the  same  offence,  and  shall,  upon  conviction  thereof, 
each  be  adjudged  to  forfeit  a  sum  equivalent  to  the  amount  of  the  injury 
done,  in  every  such  case  no  further  sum  shall  be  paid  to  the  party 
aggrieved  than  such  value  or  amount  ;  and  the  remaining  sum  or  sums 
forfeited  shall  be  applied  in  the  same  manner  as  any  penalty  imposed  by 
a  justice  of  the  peace  is  hereinbefore  directed  to  be  applied. 

65.  In  every  case  of  a  summary  conviction  under  this  Act,  where  the 
sum  which  shall  be  forfeited  for  the  amount  of  the  injury  done,  or  which 
shall  be    imposed  as  a  penalty  by  the  justice,  shall  not  be  paid,  either 
immediately  after  the  conviction,  or  within  such  period  as  the  justice 
shall,  at  the  time  of  the  conviction,   appoint,  the  convicting  justice 
(unless  where  otherwise  specially  directed)]  may  commit  the  offender  to 
the  common  gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or 
to  be  imprisoned  and  kept  to  hard  labour,  according  to  the  discretion  of 
the  justice,  for  any  term  not  exceeding  two  months,  where  the  amount 
of  the  sum  forfeited,  or  of  the  penalty  imposed,  or  of  both  (as  the  case 
may  be),  together  with  the  costs,  shall  not  exceed  five  pounds ;  and  for 
any  term  not  exceeding  four  months  where  the  amount,  with  costs,  shall 
not  exceed  ten  pounds  ;  and  for  any  term  not  exceeding  six  months  in 
any  other  case  ;  the  commitment  to  be  determinable  in  each  of  the  cases 
aforesaid  upon  payment  of  the  amount  and  costs. 

66.  Where  any  person  shall  be  summarily  convicted  before  a  justice 
of  the  peace  of  any  offence  against  this  Act,  and  it  shall  be  a  first  con- 
viction, the  justice  may,  if  he  shall  so  think  fit,  discharge  the  offender 
from  his  conviction  upon  his  making  such   satisfaction  to  the  party 
aggrieved  for  damages  and  costs,  or  either  of  them,  as  shall  be  ascer- 
tained by  the  justice. 

67.  When  any  person  convicted  of  any  offence  punishable  upon  sum- 
mary conviction  by  virtue  of  this  Act  shall  have  paid  the  sum  adjudged 
to  be  paid,  together  with  costs,  under   such  conviction,  or  shall  have 
received  a  remission  thereof  from  the  Crown,  or  the  lord  lieutenant  or 
other  chief  governor  of  Ireland,   or  shall  have  suffered  the  imprison- 
ment awarded  for  nonpayment  thereof,  or  the  imprisonment  awarded  in 
the  first  instance,  or  shall  have  been  so  discharged  from  his  conviction  by 
any  justice  as  aforesaid,  he  shall  be  released  from  all  further  or  other 
proceedings  for  the  same  cause. 

68.  In  all  cases  where  the  sum  adjudged  to  be  paid  on  any  summary 
conviction  shall  exceed  five  pounds,  or  the  imprisonment  adjudged  shall 
exceed  one  month,  or  the  conviction  shall  take  place  before  one  justice 
only,  any  person  who  shall  think  himself  aggrieved  by  any  such  convic- 
tion may  appeal  to  the  next  court  of  general  or  quarter  sessions  which 
shall  be  holden  not  less  than  twelve  days  after  the  day  of  such  convic- 
tion, for  the  county  or  place  wherein  the  cause  of  complaint  shall  have 
arisen  :  provided,  that  such  person  shall  give  to  the  complainant  a  notice 
in  writing  of  such  appeal,  and  of  the  cause  and  matter  thereof,  within 
three  days  after  such  conviction,  and  seven  clear  days  at  the  least  before 
such  sessions,  and  shall  also  either  remain  in  custody  until  the  sessions, 
or  shall  enter  into  a  recognizance,  with  two  sufficient  sureties,  before  a 
justice  of  the  peace,  conditioned  personally  to  appear  at  the  said  sessions 
and  to  try  such  appeal,  and  to  abide  the  judgment  of  the  court  thereupon, 
and  to  pay  such  costs  as  shall  be  by  the  court  awarded ;  or  if  such 
appeal  shall  be  against  any  conviction  whereby  only  a  penalty  or  sum  of 
money  shall  be  adjudged  to  be  paid,  shall  deposit  with  the  clerk  of  the 
convicting  justice  such  a  sum  of  money  as  such  justice  shall  deem  to  be 
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sufficient  to  cover  the  sum  so  adjudged  to  be  paid,  together  with  the 
costs  of  the  conviction  and  the  costs  of  the  appeal ;  and  upon  such  notice 
being  given,  and  such  recognizance  being  entered  into,  or  such  deposit 
being  made,  the  justice  before  whom  such  recognizance  shall  be  entered 
into,  or  such  deposit  shall  be  made,  shall  liberate  such  person  if  in 
custody  ;  and  the  court  at  such  sessions  shall  hear  and  determine  the 
matter  of  the  appeal,  and  shall  make  such  order  therein,  with  or  without 
costs  to  either  party,  as  to  the  court  shall  seem  meet ;  and  in  case  of 
the  dismissal  of  the  appeal,  or  the  affirmance  of  the  conviction,  shall 
order  and  adjudge  the  offender  to  be  punished  according  to  the  convic- 
tion, and  to  pay  such  costs  as  shall  be  awarded,  and  shall  if  necessary 
issue  process  for  enforcing  such  judgment ;  and  in  any  case  where  after 
any  such  deposit  shall  have  been  made  as  aforesaid  the  conviction  shall 
be  affirmed,  the  court  may  order  the  sum  thereby  adjudged  to  be  paid, 
together  with  the  costs  of  the  conviction  and  the  costs  of  the  appeal,  to 
be  paid  out  of  the  money  deposited,  and  the  residue  thereof,  if  any,  to  be 
repaid  to  the  party  convicted  ;  and  in  any  case  where  after  any  such 
deposit  the  conviction  shall  be  quashed,  the  court  shall  order  the  money 
deposited  to  be  repaid  to  the  party  convicted  ;  and  in  every  case  where 
any  conviction  shall  be  quashed  on  appeal  as  aforesaid,  the  clerk  of  the 
peace  or  other  proper  officer  shall  forthwith  indorse  on  the  conviction  a 
memorandum  that  the  same  has  been  quashed  ;  and  whenever  any  copy 
or  certificate  of  such  conviction  shall  be  made,  a  copy  of  such  me- 
morandum shall  be  added  thereto,  and  shall  be  sufficient  evidence  that 
the  conviction  has  been  quashed  in  every  case  where  such  copy  or  cer- 
tificate would  be  sufficient  evidence  of  such  conviction. 

69.  No  such  conviction,  or  adjudication  made  on  appeal  therefrom, 
shall  be  quashed  for  want  of  form,  or  be  removed  by  certiorari  into  any 
of  Her  Majesty's  Superior  Courts  of  Record ;  and  no  warrant  of  com- 
mitment shall  be  held  void  by  reason  of  any  defect  therein,  provided  it 
be  therein  alleged  that  the  party  has  been  convicted,  and  there  be  a  good 
and  valid  conviction  to  sustain  the  same. 

70.  Every  justice  of  the  peace  before  whom  any  person  shall  be  con- 
victed of  any  offence  against  this  Act  shall  transmit  the  conviction  to 
the  next  Court  of  General  or  Quarter  Sessions  which  shall  be  holden  for 
the  county  or  place  wherein  the  offence  shall  have  been  committed, 
there  to  be  kept  by  the  proper  officer  among  the  records  of  the  court ; 
and  upon    any  indictment   or   information    against   any  person   for   a 
subsequent  offence,  a  copy  of  such  conviction,  certified  by  the  proper 
officer  of  the  court,  or  proved  to  be   a  true  copy,  shall  be  sufficient 
evidence  to  prove  a  conviction  for  the  former  offence,  and  the  conviction 
shall  be  presumed  to  have  been  unappealed  against  until  the  contrary 
be  shown. 

71.  All  actions  and  prosecutions  to  be  commenced  against  any  person 
for  anything  done  in  pursuance  of  this  Act  shall  be  laid  and  tried  in  the 
county  where  the  fact  was  committed,  and  shall  be  commenced  within 
six  months  after  the  fact  committed,  and  not  otherwise ;  and  notice  in 
writing  of  such  action,  and  of  the  cause  thereof,  shall  be  given  to  the 
defendant  one  month  at  least  before  the  commencement  of  the  action  ; 
and  in  any  such  action  the  defendant  may  plead  the  general  issue,  and 
give  this  Act  and  the  special  matter  in  evidence  at  any  trial  to  be  had 
thereupon  ;  and  no  plaintiff  shall  recover  in  any  such  action  if  tender  of 
sufficient  amends  shall  have  been  made  before  such  action  brought,  or  if 
a  sufficient  sum  of  money  shall   have  been  paid  into  court  after  such 
action  brought  by  or  on  behalf  of  the  defendant ;   and  if  a  verdict  shall 
pass  for  the  defendant,  or  the  plaintiff  shall  become   nonsuit,  or  dis- 
continue any  such  action  after  issue  joined,   or  if,   upon  demurrer  or 
otherwise,  judgment  shall  be  given  against  the  plaintiff,  the  defendant 
shall  recover  his  full  costs  as  between  attorney  and  client,  and  have  the 
like  remedy  for  the  same  as  any  defendant  has  by  law  in  other  cases ; 
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and  though  a  verdict  shall  be  given  for  the  plaintiff  in  any  such  action, 
such  plaintiff  shall  not  have  costs  against  the  defendant,  unless  the 
judge  before  whom  the  trial  shall  be  shall  certify  his  approbation  of  the 
action. 

72.  All  indictable  offences  mentioned  in  this  Act  which  shall  be  com- 
mitted within  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland 
shall  be  deemed  to  be  offences  of  the  same  nature  and  liable  to  the  same 
punishments  as  if  they  had  been  committed  upon  the  land  in  England 
or  Ireland,  and  may  be  dealt  with,  inquired  of,  tried,  and  determined  in 
any  county  or  place  in  England  or  Ireland  in  which  the  offender  shall 
be  apprehended  or  be  in  custody,  in  the  same  manner  in  all  respects  as 
if  they  had  been  actually  committed  in  that  county  or  place ;  and  in  .any 
indictment  for  any  such  offence,  or  for  being  an  accessory  to  such  an 
offence,  the  venue  in  the  margin  shall  be  the  same  as  if  the  offence  had 
been  committed  in  such  county  or  place,  and  the  offence  shall  be  averred 
to  have  been  committed  *  on  the  high  seas : '  provided,  that  nothing 
herein  contained  shall  alter  or  affect  any  of  the  laws  relating  to  the 
government  of  Her  Majesty's  land  or  naval  forces. 

73.  Whenever  any  person  shall  be  convicted  of  any  indictable  mis- 
demeanor punishable  under  this  Act,  the  court  may,  if  it  shall  think  fit, 
in  addition  to  or  in  lieu  of  any  of  the  punishments  by  this  Act  au- 
thorized, fine  the  offender,  and  require  him  to  enter  into  his  own  re- 
cognizances, and  to  find  sureties,  both  or  either,  for  keeping  the  peace 
and   being  of  good   behaviour ;  and  in  case  of  any  felony  punishable 
under  this  Act,  the  court  may,  if  it  shall  think  fit,  require  the  offender 
to  enter  into  his  own  recognizances,  and  to  find  sureties,  both  or  either, 
for  keeping  the  peace,  in  addition  to  any  punishment  by  this  Act  au- 
thorized :  provided,  that  no  person  shall  be  imprisoned  under  this  clause 
for  not  finding  sureties  for  any  period  exceeding  one  year. 

74.  Whenever  imprisonment,  with  or  without  hard  labour,  may  be 
awarded  for   any  indictable   offence  under   this  Act,    the   court   may 
sentence  the  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to 
hard  labour,  in  the  common  gaol  or  house  of  correction. 

75.  Whenever  solitary  confinement  may  be  awarded  for  any  indict- 
able offence  under  this  Act,  the  court  may  direct  the  offender  to  be 
kept  in  solitary  confinement  for  any  portion  or  portions  of  his  imprison- 
ment,  or  of  his  imprisonment   with  hard   labour,   not  exceeding  one 
month  at  any  one  time,  and  not  exceeding  three  months  in   any  one 
year;   and  whenever  whipping   may  be    awarded   for   any  indictable 
offence  under  this  Act,  the  court  may  sentence  the  offender  to  be  once 
privately  whipped ;  and  the  number  of  strokes,  and  the  instrument  with 
which  they  shall  be  inflicted,  shall  be  specified  by  the  court  in  the 
sentence. 

76.  Every  offence  hereby  made  punishable  on  summary  conviction 
may  be  prosecuted  in  England  in  the  manner  directed  by  the  Act  of  the 
session  holden  in  the  eleventh  and  twelfth  years  of  Queen  Victoria, 
chapter  forty-three,  so  far  as  no  provision  is  hereby  made  for  any  matter 
or  thing  which  may  be  required  to  be  done  in  the  course  of  such  prose- 
cution, and  may  be  prosecuted  in  Ireland  before  two  or  more  justices  of 
the  peace,  or  one  metropolitan  or  stipendiary  magistrate,  in  the  manner 
directed  by  the  Act  of  the  session  holden  in  the  fourteenth  and  fifteenth 
years  of  Queen  Victoria,  chapter  ninety-three,  or  in  such  other  manner 
as  may  be  directed  by  any  Act  that  may  be  passed  for  like  purposes,  and 
all  provisions  contained  in  the  said  Acts  shall  be  applicable  to  such  pro- 
secutions in  the  same  manner  as  if  they  were  incorporated  in  this  Act: 
provided,  that  nothing  in  this  Act  ^contained  shall  in  any  manner  alter 
or  affect  any  enactment  relating  to  procedure  in  the  case  of  any  offence 
punishable  on  summary  conviction  within  the  City  of  London  or  the 
metropolitan  police  district,  or  the  recovery  or  application  of  any  penalty 
or  forfeiture  for  any  such  offence. 
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77.  The  court  before  which  any  indictable  misdemeanor  against  this 
Act  shall  be  prosecuted  or  tried  may  allow  the  costs  of  the  prosecution 
in  the  same  manner  as  in  cases  of  felony  ;  and  every  order  for  the  pay- 
ment of  such  costs  shall  be  made  out,  and  the  sum  of  money  mentioned 
therein  paid  and  repaid,  upon  the  same  terms  and  in  the  same  manner 
in  all  respects  as  in  cases  of  felony. 

78.  Nothing  in  this  Act  contained  shall  extend  to  Scotland,  except  as 
hereinbefore  otherwise  expressly  provided. 

79.  This  Act  shall  commence  and  take   effect  on   the  first  day  of 
November,  one  thousand  eight  hundred  and  sixty-one. 
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24  &  25  VICT.  c.  98. 

An  Act  to  consolidate  and  amend  the  Statute  Law  of  England  and 
Ireland  relating  to  Indictable  Offences  by  Forgery. 

[Qth  August,  1861.] 

*  Whereas  it  is  expedient  to  consolidate  and  amend  the  statute  law 
of  England  and  Ireland  relating  to  indictable  offences  by  forgery : '  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : — 

As  to  forging  Her  Majesty's  seals  :— 

1.  Whosoever  shall  forge  or  counterfeit,  or  shall  utter,  knowing  the 
same  to  be   forged   or   counterfeited,    the   great   seal   of  the    United 
Kingdom,  Her  Majesty's  privy  seal,  any  privy  signet  of  Her  Majesty, 
Her  Majesty's  royal  sign  manual,  any  of  Her  Majesty's  seals  appointed 
by  the  twenty-fourth  article  of  the  union  between  England  and  Scot- 
land to  be  kept,  used,  and  continued  in   Scotland,  the  great  seal  of 
Ireland,  or  the  privy  seal  of  Ireland,  or  shall  forge  or  counterfeit  the 
stamp  or  impression  of  any  of  the  seals  aforesaid,  or  shall  utter  any 
document  or  instrument  whatsoever,  having  thereon  or  affixed  thereto 
the  stamp  or  impression  of  any  such  forged  or  counterfeited  seal,  know- 
ing the  same  to  be  the  stamp  or  impression  of  such  forged  or  coun- 
terfeited seal,  or  any  forged  or  counterfeited  stamp  or  impression  made 
or  apparently  intended  to  resemble  the  stamp  or  impression  of  any  of 
the  seals  aforesaid,  knowing  the  same  to  be  forged  or  counterfeited,  or 
shall  forge  or  alter,  or  utter  knowing  the  same  to  be  forged  or  altered, 
any  document  or  instrument  having  any  of  the  said  stamps  or  impres- 
sions thereon  or  affixed  thereto,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years, 
—or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement. 

As  to  forging  transfers  of  stock,  &c. : — 

2.  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or 
put  off,  knowing  the  same  to  be  forged  or  altered,  any  transfer  of  any 
share  or  interest  of  or  in  any  stock,  annuity,  or  other  public  fund  which 
now  is  or  hereafter  may  be  transferable  at  the  Bank  of  England  or  at 
the  Bank  of  Ireland,  or  of  or  in  the  capital  stock  of  any  body  corporate, 
company,  or  society  which  now  is  or  hereafter  may  be  established  by 
charter,  or  by,  under,  or  by  virtue  of  any  Act  of  Parliament,  or  shall 
forge  or  alter,  or  shull  offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any  power  of  attorney  or  other  authority 
to  transfer  any  share  or  interest  of  or  in  any  such  stock,  annuity,  public 
fund,  or  capital  stock,  or  to  receive  any  dividend  or  money  payable  in 
respect  of  any  such  share  or  interest,  or  shall  demand  or  endeavour  to 
have  any  such  share  or  interest  transferred,  or  to  receive  any  dividend 
or  money  payable  in  respect  thereof,  by  virtue  of  any  such  forged  or 
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altered  power  of  attorney  or  other  authority,  knowing  the  same  to  be 
forged  or  altered,  with  intent  in  any  of  the  cases  aforesaid  to  defraud, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

3.  Whosoever  shall  falsely  and  deceitfully  personate  any  owner  of  any 
share  or  interest  of  or  in  any  stock,  annuity,  or  other  public  fund  which 
now 'is  or  hereafter  may  be  transferable  at  the  Bank  of  England,  or  at 
the  Bank  of  Ireland,  or  any  owner  of  any  share  or  interest  of  or  in  the 
capital  stock  of  any  body  corporate,  company,  or  society  which  now  is  or 
hereafter  may  be  established  by  charter,  or  by,  under,  or  by  virtue  of 
any  Act  of  Parliament,  or  any  owner  of  any  dividend  or  money  payable 
in  respect  of  any  such  share  or  interest  as  aforesaid,  and  shall  thereby 
transfer  or  endeavour  to  transfer  any  share  or  interest  belonging  to  any 
such  owner,  or  thereby  receive  or  endeavour  to  receive  any  money  due 
to  any  such  owner,  as  if  such  offender  were  the  true  and  lawful  owner, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

4.  Whosoever  shall  forge  any  name,  handwriting,  or  signature  pur- 
porting to  be  the  name,  handwriting,  or  signature  of  a  witness  attesting 
the  execution  of  any  power  of  attorney  or  other  authority  to  transfer 
any  share  or  interest  of  or  in  any  such  stock,  annuity,  public  fund,  or 
capital  stock  as  is  in  either   of  the  last  two  preceding  sections  men- 
tioned, or  to  receive  any  dividend  or  money  payable  in  respect  of  any 
such  share  or  interest,  or  shall  offer,  utter,  dispose  of,  or  put  off  any 
such  power  of  attorney  or  other  authority,  with  any  such  forged  name, 
handwriting,  or  signature  thereon,  knowing  the  same  to  be  forged,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

5.  Whosoever  shall  wilfully  make  any  false  entry  in,  or  wilfully  alter 
any  word  or  figure  in,  any  of  the  books  of  account  kept  by  the  governor 
and  company  of  the  Bank  of  England  or  the  governor  and  company  of 
the  Bank  of  Ireland,  in  which  bo  >ks  the  accounts  of  the  owners  of  any 
stock,  annuities,  or  other  public  funds  which  now  are  or  hereafter  may 
be  transferable  at  the  Bank  of  England  or  at  the  Bank  of  Ireland  shall 
be  entered  and  kept,  or  shall  in  any  manner  wilfully  falsify  any  of  the 
accounts  of  any  of  such  owners  in  any  of  the  said  books,  with  intent  in 
any  of  the  cases  aforesaid  to  defraud,  or  shall  wilfully  make  any  transfer 
of  any  share  or  interest  of  or  in  any  stock,  annuity,  or  other  public  fund 
which  now  is  or  hereafter  may  be  transferable  at  the  Bank  of  England 
or  at  the  Bank  of  Ireland,  in  the  name  of  any  person  not  being  the  true 
and  lawful  owner  of  such  share  or  interest,  with  intent  to  defraud,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

6.  Whosoever,  being  a  clerk,  officer,  or  servant  of  or  other  person 
employed  or  intrusted  by  the  governor  and  company  of  the  Bank  of 
England  or  the  governor  and  company  of  the  Bank  of  Ireland,  shall  know- 
ingly make  out  or  deliver  any  dividend  warrant,  or  warrant  for  payment 
of  any  annuity,  interest,  or  money  payable  at  the  Bank  of  England  or 
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Ireland,  for  a  greater  or  less  amount  than  the  person  on  whose  behalf 
such  warrant  shall  be  made  out  is  entitled  to,  with  intent  to  defraud, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 
As  to  forging  India  bonds  :  — 

7.  Whosoever  shall  forge  or  alter,  or  shall  offer,  titter,  dispose  of,  or  Forging  an 
put  off,  knowing  the  same  to  be  forged  or  altered,  any  bond  commonly  East  India 
called  an  East  India  Bond,  or  any  bond,  debenture,  or  security  issued   Bond. 

or  made  under  the  authority  of  any  Act  passed  or  to  be  pansed  relating 
to  the  East  Indies,  or  any  indorsement  on  or  assignment  of  any  such 
bond,  debenture,  or  security,  with  intent  to  defraud,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

As  to  forging  exchequer  bills,  &c. : — 

8.  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or  Forging  ex- 
put  off,  knowing  the  same  to  be  forged  or  altered,  any  exchequer  bill  or  chequer  bills, 
exchequer  bond  or  exchequer  debenture,  or   any  indorsement   on   or  ^°?ds'  an(* 
assignment  of  any  exchequer  bill  or   exchequer   bond   or   exchequer  ^c 
debenture,  or  any  receipt  or  certificate  for  interest  accruing  thereon, 

with  intent  to  defraud,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement. 

9.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  Making  plates, 
shall  lie  on  the  party  accused),  shall  make  or  cause  or  procure  to  be  &a  in  imita- 
made,  or  shall  aid  or  assist  in  making,  or  shall  knowingly  have  in  his  tlon°f  those 
custody  or  possession,  any  frame,  mould,  or  instrument  having  therein  cnequer  ^\\\s 
any  words,  letters,  figures,  marks,  lines,  or  devices  peculiar  to  and  ap-   &c. 
pearing  in  the  substance  of  any  paper  provided  or  to  be  provided  or 

used  for  exchequer  bills  or  exchequer  bonds  or  exchequer  debentures* 
or  any  machinsry  for  working  any  threads  into  the  substance  of  any 
paper,  or  any  such  thread,  and  intended  to  imitate  such  words,  letters, 
figures,  marks,  lines,  threads,  or  devices,  or  any  plate  peculiarly  em- 
ployed for  printing  such  exchequer  bills,  bonds,  or  debentures,  or  any 
die  or  seal  peculiarly  used  for  preparing  any  such  plate,  or  for  sealing 
such  exchequer  bills,  bonds,  or  debentures,  or  any  plate,  die,  or  seal  in- 
tended to  imitate  any  such  plate,  die,  or  seal  as  aforesaid,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

10.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  Making  paper 
shall  lie  on  the  party  accused),  shall  make,  or  cause  or  procure  to  be  in  imitation  of 
made,  or  aid  or  assist  in  making,  any  paper  in  the  substance  of  which  that  used  for 
shall  appear  any  words,  letters,  figures,  marks,  lines,  threads,  or  other 

devices  peculiar  to  and  appearing  in  the  substance  of  any  paper  provided 
or  to  be  provided  or  used  for  such  exchequer  bills,  bonds,  or  debentures, 
or  any  part  of  such  words,  letters,  figures,  marks,  lines,  threads,  or  other 
devices,  and  intended  to  imitate  the  same,  or  shall  knowingly  have  in 
his  custody  or  possession  any  paper  whatsoever,  in  the  substance 
whereof  shall  appear  any  such  words,  letters,  figures,  marks,  lines, 
threads,  or  devices  as  aforesaid,  or  any  parts  of  such  words,  letters, 
VOL.  ill.  3  C 
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figures,  marks,  lines,  threads,  or  other  devices,  and  intended  to  imitate 
the  same,  or  shall  cause  or  assist. in  causing  any  such  words,  letters, 
figures,  marks,  lines,  threads,  or  devices  as  aforesaid,   or  any  part  of 
such  words,  letters,  figures,  marks,  lines,  threads,  or  other  devices,  and 
intended  to  imitate  the  same,  to  appear  in  the  substance  of  any  paper 
whatever,  or  shall  take  or  assist  in  taking  any  impression  of  any  such 
plate,  die,  or  seal  as  in  the  last  preceding  section  mentioned,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

1 1.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  purchase  or  receive,  or  knowingly 
have  in  his  custody  or  possession,  any  paper  manufactured  and  provided 
by  or  under  the  directions  of  the  commissioners  of    inland  revenue  or 
commissioners  of  Her  Majesty's  treasury,  for  the  purpose  of  being  used 
as  exchequer  bills  or  exchequer  bonds  or  exchequer  debentures,  before 
such  paper  shall  have  been  duly  stamped,  signed,  and  issued  for  public 
use,  or  any  such  plate,  die,  or  seal  as  in  the  last  two  preceding  sections 
mentioned,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  -be  imprisoned  for  any 
term  not  exceeding  three  years,  with  or  without  hard  labour. 

As  to  forging  bank  notes  : — 

12.  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or 
put  off,  knowing  the  same  to  be  forged  or  altered,  any  note  or  bill  of 
exchange  of  the  governor  and  company  of  the  Bank  of  England  or  of 
the  governor  and  company  of  the  Bank  of  Ireland,  or  of  any  other  body 
corporate,  company,   or  person  carrying  on  the  business  of  bankers, 
commonly  called  a  bank  note,  a  bank  bill  of  exchange,  or  a  bank  post 
bill,  or  any  indorsement  on  or  assignment  of  any  bank  note,  bank  bill 
of  exchange,  or  bank  post  bill,  with  intent  to  defraud,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement. 

13.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  purchase  or  receive  from  any  other 
person,  or  have  in  his  custody  or  possession,  any  forged  bank  note,  bank 
bill  of  exchange,  or  bank  post  bill,  or  blank  bank  note,  blank  bank  bill 
of  exchange,  or  blank  bank  post  bill,  knowing  the  same  to  be  forged, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour. 

As  to  making  and  engraving  plates,  &c.  for  bank  notes,  &c. :  — 

14.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 


haying^rnould  shall  lie  on  the  party  accused),  shall  make  or  use,  or  knowingly  have  in 
his  custody  or  possession,  any  frame,  mould,  or  instrument  for  the 
making  of  paper  with  the  words  'Bank  of  England'  or  'Bank  of  Ire- 
land/ or  any  part  of  such  words  intended  to  resemble  and  pass  tor  the 
same,  visible  in  the  substance  of  the  paper,  or  for  the  making  of  paper 
with  curved  or  waving  bar  lines,  or  with  the  laying  wire  lines  thereof 
in  a  waving  or  curved  shape,  or  with  any  number,  sum,  or  amount  ex- 
pressed in  a  word  or  words  in  Roman  letters  visible  in  the  substance  of 
the  paper,  or  with  any  device  or  distinction  peculiar  to  and  appearing  in 
the  substance  of  the  paper  used  by  the  governor  and  company  of  the 
Banks  of  England  and  Ireland  respectively  for  any  notes,  bills  of 
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exchange,  or  bank  post  bills  of  such  banks  respectively,  or  shall  make, 

use,  sell,  expose  to  sale,  utter,  or  dispose  of,  or  knowingly  have  in  his 

custody  or  possession,  any  paper  whatsoever,   with  the  words  *  Bank 

of  England '  or  '  Bank  of  Ireland,'  or  any  part  of  such  words  intended  to 

resemble  and  pass  for  the  same,  visible  in  the  substance  of  the  paper,  or 

any  paper  with  curved  or  waving  bar  lines,  or  with  the  laying  wire 

lines  thereof  in  a  waving  or  curved  shape,  or  with  any  number,  sum,  or 

amount  expressed  in  a  word  or  words   in  Roman  letters,  appearing 

visible  in  the  substance  of  the  paper,  or  with  any  device  or  distinction 

peculiar  to  and  appearing  in  the  substance  of  the  paper  used  by  the 

governor  and  company  of  the  Banks  of  England  and  Ireland  respectively 

for  any  notes,   bills  of  exchange,  or   bank   post  bills  of  such  banks 

respectively,  or  shall  by  any  art  or  contrivance  cause  the  words  *  Bank 

of  England  '  or  l  Bank  of  Ireland,'  or  any  part  of  such  words  intended  to 

resemble  and  pass  for  the  same,  or  any  device  or  distinction  peculiar  to 

and  appearing  in  the  substance  of  the  paper  used  by  the  governor  and 

company  of  the  Banks  of  England  and  Ireland  respectively  for  any 

notes,  bills  of  exchange,  or  bank  post  bills  of  such  banks  respectively, 

to  appear  visible  in  the  substance  of  any  paper,  or  shall  cause  the 

numerical  sum  or  amount  of  any  bank  note,  bank  bill  of  exchange,  or 

bank  post  bill,  blank  bank  note,  blank  bank  bill  of  exchange,  or  blank 

bank  post  bill,  in  a  word  or  words  in  Roman  letters,  to  appear  visible  in 

the  substance  of  the  paper  whereon  the  same  shall  be  written  or  printed, 

shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 

the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 

not  exceeding  fourteen  years  and  not  less  than  three  years, — or  to  be 

imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 

labour. 

15.  Nothing  in  the  last  preceding  section  contained  shall  prevent  any  Proviso  as  to 
person  from  issuing  any  bill  of  exchange  or  promissory  note  having  the  PaPer  used 
amount  thereof  expressed  in  guineas,  or  in  a  numerical  figure  or  figures        £    3      „ 
denoting  the  amount  thereof  in  pounds  sterling,  appearing  visible  in  the 
substance  of  the  paper  upon  which  the  same  shall  be  written  or  printed, 

nor  shall  prevent  any  person  from  making,  using,  or  selling  any  paper 
having  waving  or  curved  lines  or  any  other  devices  in  the  nature  of  water- 
marks visible  in  the  substance  of  the  paper,  not  being  bar  lines  or  laying 
wire  lines,  provided  the  same  are  not  so  contrived  as  to  form  the  ground- 
work or  texture  of  the  paper,  or  to  resemble  the  waving  or  curved  laying 
wire  lines  or  bar  lines  or  the  watermarks  of  the  paper  used  by  the  governor 
and  company  of  the  Banks  of  England  and  Ireland  respectively. 

16.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof  Engraving  or 
shall  lie  on  the  party  accused),  shall  engrave  or  in  anywise  make  upon  having  any 
any  plate  whatsoever,  or  upon  any  wood,  stone,  or  other  material,  any  P'a'®'  &c-  f°r 
promissory  note,  bill  of  exchange,  or  bank  post  bill,  or  part  of  a  pro-   of^ank^f 
missory  note,  bill  of  exchange,  or  bank  post  bill,  purporting  to  be   a   England  or 
bank  note,  bank  bill  of  exchange,  or  bank  post  bill  of  the  governor  and   Ireland,  or 
company  of  the  Bank  of  England  or  of  the  governor  and  company  of  other  banks, 
the  Bank  of  Ireland,  or  of  any  other  body  corporate,  company,  or  person   or  ^1°? 
carrying  on  the  business  of  bankers,  or  to  be  a  blank  bank  note,  blank   &c    ^r^t'er. 
promissory  note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill  of  ing'or  having 
the  governor  and  company  of  the  Bank  of  England  or  of  the  governor  paper  upon 
and   company  of  the  Bank  of  Ireland,  or  of  any  such  other  body  cor-  which  a  blank 
porate,  company,  or  person  as  aforesaid,  or  to  be  a  part  of  a  bank  note,  )|?nkincjf®u 
promissory  note,  bank  bill  of  exchange,  or  bank  post  bill  of  the  governor 

and  company  of  the  Bank  of  England  or  of  the  governor  and  company  of 
the  Bank  of  Ireland,  or  of  any  such  other  body  corporate,  company,  or 
person  as  aforesaid,  or  any  name,  word,  or  character  resembling  or 
apparently  intended  to  resemble  any  subscription  to  any  bill  of  exchange 
or  promissory  note  issued  by  the  governor  and  company  of  the  Bank  of 
England  or  the  governor  and  company  of  the  Bank  of  Ireland,  or  by 
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any  such  other  body  corporate,  company,  or  person  as  aforesaid,  or  shall 
use  any  such  plate,  wood,  stone,  or  other  material,  or  any  other  instru- 
ment or  device,  for  the  making  or  printing  any  bank  note,  bank  bill  of 
exchange,  or  bank  post  bill,  or  blank  bank  note,  blank  bank  bill  of 
exchange,  or  blank  bank  post  bill,  or  part  of  a  bank  note,  bank  bill  of 
exchange,  or  bank  post  bill,  or  knowingly  have  in  his  custody  or  pos- 
session any  such  plate,  wood,  stone,  or  other  material,  or  any  such 
instrument  or  device,  or  shall  knowingly  offer,  utter,  dispose  of,  or  put 
off,  or  have  in  his  custody  or  possession,  any  paper  upon  which  any 
blank  bank  note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill  of 
the  governor  and  company  of  the  Bank  of  England  or  of  the  governor 
and  company  of  the  Bank  of  Ireland,  or  of  any  such  other  body  cor- 
porate, company,  or  person  as  aforesaid,  or  part  of  a  bank  note,  bank 
bill  of  exchange,  or  bank  post  bill,  or  any  name,  word,  or  character 
resembling  or  apparently  intended  to  resemble  any  such  subscription, 
shall  be  made  or  printed,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

17.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  engrave  or  in  anywise  make  upon 
any  plate  whatsoever,  or  upon  any  wood,  stone,  or  other  material,  any 

devJceVesem-  wor^5  number,  figure,  device,  character,  or  ornament  the  impression 
bling  part  of  a  taken  from  which  shall  resemble  or  apparently  be  intended  to  resemble 
bank  note  or  any  part  of  a  bank  note,  bank  bill  of  exchange,  or  bank  post  bill  of  the 
governor  and  company  of  the  Bank  of  England  or  of  the  governor  and 
company  of  the  Bank  of  Ireland,  or  of  any  other  body  corporate,  com- 
pany, or  person  carrying  on  the  business  of  bankers,  or  shall  use,  or 
knowingly  have  in  his  custody  or  possession,  any  such  plate,  wood, 
stone,  or  other  material,  or  any  other  instrument  or  device  for  the  im- 
pressing or  making  upon  any  paper  or  other  material  any  word,  number, 
figure,  character,  or  ornament  which  shall  resemble  or  apparently  be 
intended  to  resemble  any  part  of  a  bank  note,  bank  bill  of  exchange,  or 
bank  post  bill  of  the  governor  and  company  of  the  Bank  of  England 
or  of  the  governor  and  company  of  the  Bank  of  Ireland,  or  of  any  such 
other  body  corporate,  company,  or  person  as  aforesaid,  or  shall  knowingly 
offer,  utter,  dispose  of,  or  put  off,  or  have  in  his  custody  or  possession, 
any  paper  or  other  material  upon  which  there  shall  be  an  impression 
of  any  such  matter  as  aforesaid,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and 
not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement. 

18.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  make  or  use  any  frame,  mould,  or 
instrument  for  the  manufacture  of  paper,  with  the  name  or  firm  of  any 
body  corporate,  company,  or  person  carrying  on  the  business  of  bankers 
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any  banker  or  (°*ner  than  and  except  the  Banks  of  England  and  Ireland  respectively), 
making  or '  appearing  visible  in  the  substance  of  the  paper,  or  knowingly  have  in 
having  such  his  custody  or  possession  any  such  frame,  mould,  or  instrument,  or 
paper.  make,  use,  sell,  expose  to  sale,  utter,  or  dispose  of,  or  knowingly  have 

in  his  custody  or  possession,  any  paper  in  the  substance  of  which  the 
name  or  firm  of  any  such  body  corporate,  company,  or  person  shall 
appear  visible,  or  by  any  art  or  contrivance  cause  the  name  or  firm  of 
any  such  body  corporate,  company,  or  person  to  appear  visible  in  the 
substance  of  the  paper  upon  which  the  same  shall  be  written  or  printed, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
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the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

19.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  engrave  or  in  anywise  make  upon 
any  plate  whatsoever,  or  upon  any  wood,  stone,  or  other  material,  any 
bill  of  exchange,  promissory  note,  undertaking,  or  order  for  payment  of 
money,  or  any  part  of  any  bill  of  exchange,  promissory  note,  under- 
taking, or  order  for  payment  of  money,  in  whatsoever  language  the 
same  may  be  expressed,  and  whether  the  same  shall  or  shall  not  be  or 
be  intended  to  be  under  seal,  purporting  to  be  the  bill,  note,  under- 
taking, or  order,  or  part  of  the  bill,  note,  undertaking,  or  order  of  any 
foreign  prince  or  state,  or  of  any  minister  or  officer  in  the  service  of  any 
foreign  prince  or  state,  or  of  any  body  corporate  or  body  of  the  like 
nature,  constituted  or  recognized  by  any  foreign  prince  or  state,  or  of 
any  person  or  company  of  persons,  resident  in  any  country  not  under 
the  dominion  of  Her  Majesty,  or  shall  use,  or  knowingly  have  in  his 
custody  or  possession,  any  plate,  stone,  wood,   or  other  material  upon 
which  any  such  foreign   bill,  note,  undertaking,  or  order,  or  any  part 
thereof,  shall  be  engraved  or  made,  or  shall  knowingly  offer,  utter,  dis- 
pose of,  or  put  off,  or  have  in  his  custody  or  possession,  any  paper  upon 
which  any  part  of  any  such  foreign  bill,  note,  undertaking,  or  order 
shall  be  made  or  printed,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than 
three   years, —  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

As  to  forging  deeds,  wills,  bills  of  exchange,  &c. : — 

20.  Whosoever,  with  intent  to  defraud,  shall  forge  or  alter,  or  shall 
offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or 
altered,  any  deed,  or  any  bond  or  writing  obligatory,  or  any  assignment 
at  law  or  in  equity  of  any  such  bond  or  writing  obligatory,   or  shall 
forge  any  name,  handwriting,  or  signature  purporting  to  be  the  name, 
handwriting,  or  signature  of  a  witness  attesting  the  execution  of  any 
deed,  bond,  or  writing  obligatory,  or  shall  offer,  utter,  dispose  of,  or  put 
off  any  deed,  bond,  or  writing  obligatory  having  thereon  any  such  forged 
name,  handwriting,  or  signature,  knowing  the  same  to  be  forged,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

21.  Whosoever,  with  intent  to  defraud,  shall  forge  or  alter,  or  shall 
offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or 
altered,  any  will,  testament,  codicil,  or  testamentary  instrument,  shall  be 
guilty  of  felony,  and  being   convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

22.  Whosoever  shall  forge  or  alter,  or  shall  offer/utter,  dispose  of,  or 
put  off,  knowing  the  same  to  be  forged  or  altered,  any  bill  of  exchange, 
or  any  acceptance,  indorsement,  or  assignment  of  any  bill  of  exchange, 
or  any  promissory  note  for  the  payment  of  money,  or  any  indorsement 
or  assignment  of  any  such  promissory  note,  with  intent  to  defraud,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
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exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

23.  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of, 
or  put  otf,  knowing  the  same  to  be  forged  or  altered,  any  undertaking, 
warrant,  order,  authority,  or  request  for  the  payment  of  money,  or  for 
the   delivery  or  transfer  of  any  goods  or  chattels,  or  of  any  note,  bill, 
or  other  security  for  the  payment  of  money,  or  for  procuring  or  giving 
credit,  or  any  indorsement  on  or  assignment  of  any  such  undertaking, 
warrant,  order,   authority,  or  request,  or  any  accountable  receipt,  ac- 
quittance, or  receipt  for  money  or  for  goods,  or  for  any  note,  bill,  or 
other   security  for  the  payment  of  money,   or  any  indorsement  on   or 
assignment  of  any  such  accountable  receipt,  with  intent,  in  any  of  the 
cases  aforesaid,  to  defraud,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

24.  Whosoever,  with  intent  to  defraud,  shall  draw,  make,  sign,  accept, 
or  indorse  any  bill  of  exchange  or  promissory  note,  or  any  undertaking, 
warrant,  order,  authority,  or  request  for  the  payment  of  money,  or  for 
the  delivery  or  transfer  of  goods  or  chattels,  or  of  any  bill,  note,  or 
other  security  for  money,  by  procuration  or  otherwise,  for,  in  the  name, 
or  on  the  account  of  any  other  person,  without  lawful  authority  or 
excuse,  or  shall  offer,  utter,  dispose  of,  or  put  off  any  such  bill,  note, 
undertaking,  warrant,    order,    authority,   or   request   so  drawn,  made, 
signed,    accepted,    or   indorsed   by  procuration   or   otherwise,   without 
lawful  authority  or  excuse,  as  aforesaid,  knowing  the  same  to  have  been 
so  drawn,  made,  signed,   accepted,  or  indorsed  as  aforesaid,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  fourteen  years   and   not   less   than   three   years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

25.  Whenever  any  cheque  or  draft  on  any  banker  shall  be  crossed 
with  the  name  of  a  banker,  or  with  two  transverse  lines  with  the  words 
*  and  company,'  or  any  abbreviation  thereof,  whosoever  shall  obliterate, 
add  to,  or  alter  any  such  crossing,  or  shall  offer,  utter,  dispose  of,  or  put 
off  any  cheque  or  draft  whereon  any  such  obliteration,  addition,  or 
alteration  has  been  made,  knowing  the  same  to  have  been  made,  with 
intent,  in  any  of  the  cases  aforesaid,  to  defraud,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

26.  Whosoever  shall  fraudulently  forge  or  alter,  or  shall  offer,  utter, 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  fraudulently 
altered,   any  debenture  issued  under  any  lawful  authority  whatsoever, 
either  within  Her  Majesty's  dominions  or  elsewhere,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal,  servitude  for  any  term  not  exceeding 
fourteen  years  and  not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

As  to  forging  records,  process,  instruments  of  evidence,  &c. : — 

27.  Whosoever  shall  forge  or  fraudulently  alter,  or  shall  offer,  utter, 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  fraudulently 
altered,  any  record,  writ,  return,  panel,  process,  rule,  order,  warrant, 
interrogatory,   deposition,  affidavit,  affirmation,  recognizance,  cognovit 
actionem,  or  warrant  of  attorney,  or  any  original  document  whatsoever 
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of  or  belonging  to  any  court  of  record,  or  any  bill,  petition,  process, 
notice,  rule,  answer,  pleading,  interrogatory,  deposition,  affidavit,  affir- 
mation, report,  order,  or  decree,  or  any  original  document  whatsoever  of 
or  belonging  to  any  court  of  equity  or  court  of  admiralty  in  England  or 
Ireland,  or  any  document  or  writing,  or  any  copy  of  any  document  or 
writing,  used  or  intended  to  be  used  as  evidence  in  any  court  in  this  sec- 
tion mentioned,  shall  be  guilty  of  felony,  arid  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  seven  years  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement. 

28.  Whosoever,  being  the  clerk  of  any  court,  or  other  officer  having 
the   custody  of  the  records  of  any  court,  or  being   the  deputy  of  any 
such  clerk  or  officer,  shall  utter  any  false  copy  or  certificate  of  any 
record,  knowing  the  same  to  be  false ;  arid  whosoever,  other  than  such 
clerk,  officer,  or  deputy,  shall  sign  or  certify  any  copy  or  certificate  of 
any  record  as  such  clerk,  officer,  or  deputy ;  and  whosoever  shall  forge 
or  fraudulently  alter,  or  offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  fraudulently  altered,  any  copy  or  certificate  of  any 
record,  or  shall  offer,  utter,  dispose  of,  or  put  off  any  copy  or  certificate 
of  any  record  having  thereon  any  false  or  forged  name,  handwriting,  or 
signature,  knowing  the  same  to  be  false  or  forged  ;  and  whosoever  shall 
forge  the  seal  of  any  court  of  record,  or  shall  forge  or  fraudulently  alter 
any  process  of  any  court  other  than  such  courts  as  in  the  last  preceding 
section  mentioned,  or  shall  serve  or  enforce  any  forged  process  of  any 
court  whatsoever,  knowing  the  same  to  be  forged,  or  shall  deliver  or 
cause  to  be  delivered  to  any  person  any  paper  falsely  purporting  to  be  any 
such  process,  or  a  copy  thereof,  or  to  be  any  judgment,  decree,  or  order 
of  any  court  of  law  or  equity,  or  a  copy  thereof,  knowing  the  same  to 
be  false,  or  shall  act  or  profess  to  act  under  any  such  false  process, 
knowing  the  same  to  be  false,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  seven  years  and  not  less 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

29.  Whosoever  shall  forge  or  fraudulently  alter,  or  shall  offer,  utter, 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  fraudulently 
altered,   any  instrument,  whether  written  or  printed,  or  partly  written 
and  partly  printed,  which   is  or  shall  be  made  evidence  by  any  Act 
passed  or  to  be  passed,  and  for  which  offence  no  punishment  is  herein 
provided,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  seven  years  and  not  less  than  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement. 

As  to  forging  court  rolls : — . 

30.  Whosoever  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or 
put  off,  knowing  the  same  to  be  forged  or  altered,  any  court  roll  or  copy 
of  any  court   roll,  relating  to  any  copyhold  or  customary  estate,  with 
intent  to  defraud,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  life  or  for  any  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

As  to  forging  registers  of  deeds  : — 

31.  Whosoever  shall  forge  or  fraudulently  alter,  or  shall  offer,  utter,   Forgery  as  to 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  fraudulently  the  registry 
altered,  any  memorial,  affidavit,  affirmation,  entry,  certificate,  indorse-  of  deeds, 
ment,  document,  or  writing,  made  or  issued  under  the  provisions  of  any 
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Forging  or- 
ders of  jus- 


Act  passed  or  hereafter  to  be  passed  for  or  relating  to  the  registry  of 
deeds,  or  shall  forge  or  counterfeit  the  seal  of  or  belonging  to  any  office 
for  the  registry  of  deeds,  or  any  stamp  or  impression  of  any  such  seal  ; 
or  shall  forge  any  name,  handwriting,  or  signature  purporting  to  be  the 
name,  handwriting,  or  signature  of  any  person  to  any  such  memorial, 
affidavit,    affirmation,    entry,    certificate,    indorsement,    document,    or 
writing  which  shall  be  required  or  directed  to  be  signed  by  or  by  virtue 
of  any  Act  passed  or  to  be  passed,  or  shall  offer,  utter,  dispose  of,  or  put 
off  any  such  memorial  or  other  writing  as  in  this  section  before  men- 
tioned, having  thereon  any  such  forged  stamp  or  impression  of  any  such 
seal,  or  any  such  forged  name,  handwriting,  or  signature,  knowing  the 
same  to  be  forged,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  fourteen  years  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement. 

As  to  forging  orders,  &c.  of  justices  of  the  peace  : — 
32.  Whosoever,  with  intent  to  defraud,  shall  forge  or  alter,  or  shall 
offer,  utter,   dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or 
tices,recogniz-   altered,  any  summons,  conviction,  order,  or  warrant  of  any  justice  of  the 
ances,  affi-        peace,  or  any  recognizance  purporting  to  have  been  entered  into  before 
davits,  &c.        any  justice  of  the  peace,  or  other  officer  authorized  to  take  the  same,  or 
any  examination,  deposition,  affidavit,  affirmation,  or  solemn  declaration, 
taken  or  made  before  any  justice  of  the  peace,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement. 

As  to  forging  the  name  of  the  accountant-general,  &c. : — 

Forging  name  33.  Whosoever,  with  intent  to  defraud,  shall  forge  or  alter  any 
of  accountant-  certificate,  report,  entry,  indorsement,  declaration  of  trust,  note,  direc- 
general,  &c.  tjollj  authority,  instrument,  or  writing  made  or  purporting  or  appearing 
to  be  made  by  the  accountant-general,  or  any  other  officer  of  the  Court 
of  Chancery  in  England  or  Ireland,  or  by  any  judge  or  officer  of  the 
Ireland,  or  of  Landed  Estates  Court  in  Ireland,  or  by  any  officer  of  any  court  in  Eng- 
auy judge  of  land  or  Ireland,  or  by  any  cashier  or  other  officer  or  clerk  of  the  governor 
and  company  of  the  Bank  of  England  or  Ireland,  or  the  name,  hand- 
writing, or  signature  of  any  such  accountant-general,  judge,  cashier, 
officer,  or  clerk  as  aforesaid,  or  shall  offer,  utter,  dispose  of,  or  put  off 
any  such  certificate,  report,  entry,  indorsement,  declaration  of  trust, 
note,  direction,  authority,  instrument,  or  writing,  knowing  the  same  to 
be  forged  or  altered,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  ,or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

As  to  falsely  acknowledging  recognizances,  &c. : — 

Acknowledg-        34.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 

ing  recogniz-     shall  lie  on  the  party  accused),  shall,  in  the  name  of  any  other  person, 

ance,  bail,         acknowledge  any  recognizance  or  bail,  or  any  cognovit  actionem,  or 

cognovit,  &c.    ju(jgment,  or  any  deed  or  other  instrument,  before  any  court,  judge,  or 

another.  other  person  lawfully  authorized  in  that  behalf,  shall  be  guilty  of  felony, 

and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 

court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  seven. 

years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 

not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 

solitary  confinement. 

As  to  forging  marriage  licences  : — 
Forging  or  35.     Whosoever  shall  forge  or  fraudulently  alter  any  licence  of  or 
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certificate  for  marriage,  or  shall  offer,  utter,  dispose  of,  or  put  off  any 
such  licence  or  certificate,  knowing  the  same  to  be  forged  or  fraudulently 
altered,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  seven  years  and  not  less  than  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement. 

As  to  forging  registers  of  births,  marriages,  and  deaths  : — 

36.  Whosoever  shall  unlawfully  destroy,  deface,  or  injure,  or  cause 
or  permit  to  be  destroyed,  defaced,  or  injured,  any  register  of  births, 
baptisms,  marriages,  deaths,  or  burials  which  now  is  or  hereafter  shall 
be  by  law  authorized  or  required  to  be  kept  in  England  or  Ireland,  or 
any  part  of  any  such  register,  or  any  certified  copy  of  any  such  register, 
or  any  part  thereof,  or  shall  forge  or  fraudulently  alter  in  any  such 
register  any  entry  relating  to  any  birth,  baptism,  marriage,  death,  or 
burial,  or  any  part  of  any  such  register,  or  any  certified  copy  of  such 
register,  or  of  any  part  thereof,  or  shall  knowingly  and,  unlawfully 
insert  or  cause  or  permit  to  be  inserted  in  any  such  register,  or  in  any 
certified  copy  thereof,  any  false  entry  of  any  matter  relating  to  any 
birth,  baptism,   marriage,    death,    or   burial,    or   shall   knowingly  and 
unlawfully  give  any  false  certificate  relating  to  any  birth,   baptism, 
marriage,  death,  or  burial,  or  shall  certify  any  writing  to  be  a  copy  or 
extract  from  any  such  register,  knowing  such  writing,  or  the  part  of 
such  register  whereof  such  copy  or  extract  shall  be  so  given,  to  be  false 
in  any  material  particular,  or  shall  forge  or  counterfeit  the  seal  of  or 
belonging  to  any  register  office  or  burial  board,  or  shall  offer,  utter, 
dispose  of,  or  put  off  any  such  register,  entry,  certified  copy,  certificate, 
or  seal,  knowing  the  same  to  be  false,  forged,  or  altered,  or  shall  offer, 
utter,  dispose  of,  or  put  off  any  copy  of  any  entry  in  any  such  register, 
knowing  such  entry  to  be  false,  forged,  or  altered,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

37.  Whosoever  shall  knowingly  and  wilfully  insert,  or  cause  or  permit 
to  be  inserted  in  any  copy  of  any  register  directed  or  required  by  law  to 
be  transmitted  to  any  registrar  or  other  officer,  any  false  entry  of  any 
matter  relating  to  any  baptism,  marriage,  or  burial,  or  shall  forge  or 
alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be 
forged  or  altered,  any  copy  of  any  register  so  directed  or  required  to  be 
transmitted  as  aforesaid,  or  shall  knowingly  and  wilfully  sign  or  verify 
any  copy  of  any  register  so  directed  or  required  to  be  transmitted  as 
aforesaid,  which  copy  shall  be  false  in  any  part  thereof,  knowing  the 
same  to  be  false,  or  shall  unlawfully  destroy,  deface,  or  injure,  or  shall 
for  any  fraudulent  purpose  take  from  its  place  of  deposit,  or  conceal,  any 
such  copy  of  any  register,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

As  to  demanding  property  upon  forged  instruments : — 

38.  Whosoever,  with  intent  to  defraud,   shall  demand,  receive,   or 
obtain,  or  cause  or  procure  to  be  delivered  or  paid  to  any  person,  or 
endeavoured  to  receive  or  obtain,  or  to  cause  or  procure  to  be  delivered 
or  paid  to  any  person,  any  chattel,  money,  security  for  money,  or  other 
property  whatsoever,  under,  upon,  or  by  virtue  of  any  forged  or  altered 
instrument  whatsoever,  knowing  the  same  to  be  forged  or  altered,  or 
under,  upon,  or  by  virtue  of  any  probate  or  letters  of  administration, 
knowing  the  will,  testament,  codicil,  or  testamentary  writing  on  which 
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such  probate  or  letters  of  administration  shall  have  been  obtained  to 
have  been  forged  or  altered,  or  knowing  such  probate  or  letters  of 
administration  to  have  been  obtained  by  any  false  oath,  affirmation,  or 
affidavit,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  fourteen  years  and  not  less  than  three  years, — 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement. 
As  to  other  matters  : — 

39.  Where  by  this  or  by  any  other  Act  any  person  is  or  shall  here- 
after be  made  liable  to  punishment  for  forging  or  altering,  or  for  offering, 
uttering,  disposing  of,  or  putting  off,  knowing  the  same  to  be  forged  or 
altered,  any  instrument  or  writing  designated  in  such  Act  by  any  special 
name  or  description,    and   such   instrument  or  writing,    however   de- 
signated, shall  be  in  law  a  will,   testament,   codicil,    or   testamentary 
writing,  or  a  deed,  bond,  or  writing  obligatory,  or  a  bill  of  exchange,  or 
a  promissory  note  for  the  payment  of  money,  or  an  indorsement  on  or 
assignment  of  a  bill  of  exchange  or  promissory  note  for  the  payment  of 
money,  or  an  acceptance  of  a  bill  of  exchange,   or   an   undertaking, 
warrant,  order,  authority,  or  request  for  the  payment  of  money,  or  an 
indorsement  on  or  assignment  of  an  undertaking,  warrant,  order1,  autho- 
rity, or  request  for  the  payment  of  money,  within  the  true  intent  and 
meaning  of  this  Act,  in  every  such  case  the  person  forging  or  altering 
such  instrument  or  writing,  or  offering,  uttering,  disposing  of,  or  putting 
off  such  instrument   or   writing,   knowing  the  same   to  be  forged  or 
altered,  may  be  indicted  as  an  offender  against  this  Act,  and  punished 
accordingly. 

40.  Where  ithe  forging  or  altering  any  writing  or  matter  whatsoever, 
or  the  offering,  uttering,  disposing  of,  or  putting  off  any  writing  or 
matter  whatsoever,  knowing  the  same  to  be  forged  or  altered,  is  in  this 
Act  expressed  to  be  an  offence,  if  any  person  shall,  in  England  or 
Ireland,  forge  or  alter,  or  offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any  such  writing  or  matter  in  whatsoever 
place  or  country  out  of  England  and  Ireland,  whether  under  the  domi- 
nion of  Her  Majesty  or  not,  such  writing  or  matter  may  purport  to  be 
made  or  may  have  been  made,  and  in  whatever  language  the  same  or 
any  part  thereof  may  be  expressed,  every  such  person,  and  every  person 
aiding,  abetting,  or  counselling  such  person,  shall  be  deemed  to  be  an 
offender  within  the  meaning  of  this  Act,  and  shall  be  punishable  thereby 
in  the  same  manner  as  if  the  writing  or  matter  had  purported  to  be 
made  or  had  been  made  in  England  or  Ireland  ;  and  if  any  person  shall 
in  England  or  Ireland  forge  or  alter,  or  offer,  utter,  dispose  of,  or  put 
off,  knowing  the  same  to  be  forged  or  altered,  any  bill  of  exchange,  or 
any  promissory  note  for  the  payment  of  money,  or  any  indorsement  on 
or  assignment  of  any  bill  of  exchange  or  promissory  note  for  the  pay- 
ment of  money,  or  any  acceptance  of  any  bill  of  exchange,  or  any 
undertaking,  warrant,  order,  authority,  or  request  for  the  payment  of 
money,  or  for  the  delivery  or  transfer  of  any  goods  or  security,  or  any 
deed,  bond,  or  writing  obligatory  for  the  payment  of  money  (whether 
such  deed,  bond,  or  writing  obligatory  shall  be  made  only  for  the  pay- 
ment of  money,  or  for  the  payment  of  money  together  with  some  other 
purpose),  or  any  indorsement  on  or  assignment  of  any  such  undertaking, 
warrant,  order,  authority,  request,  deed,  bond,  or  writing  obligatory,  in 
whatsoever  place  or  country  out  of  England  and  Ireland,  whether  under 
the  dominion  of  Her  Majesty  or  not,  the  money  payable  or  secured  by 
such  bill,  note,  undertaking,  warrant,  order,  authority,  request,  deed, 
bond,  or  writing  obligatory  may  be  or  may  purport  to  be  payable,  and 
in  whatever  language  the  same  respectively  or  any  port  thereof  may 
be  expressed,  and  whether  such  bill,  note,  undertaking,  warrant,  order, 
authority,  or  request  be  or  be  not  under  seal,  every  such  person,  and 
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every  person  aiding,  abetting,  or  counselling  such  person,  shall  be 
deemed  to  be  an  offender  within  the  meaning  of  this  Act,  and  shall  be 
punishable  thereby  in  the  same  manner  as  if  the  money  had  been 
payable  or  had  purported  to  be  payable  in  Kngland  or  Ireland. 

41.  If  any  person  shall  commit  any  offence  against  this  Act,  or  shall 
commit  any  offence  of  forging  or  altering  any  matter  whatsoever,  or  of 
offering,  uttering,  disposing  of,  or  putting  off  any  matter  whatsoever, 
knowing  the  same  to  be  forged  or  altered,  whether  the  offence  in  any 
such  case  shall  be  indictable  at  common  law,  or  by  virtue  of  any  Act 
passed  or  to  be  passed,  every  such  offender  may  be  dealt  with,  indicted, 
tried,    and    punished,  in    any   county   or   place  in   which    he   shall   be 
apprehended  or  be  in  custody,  in  the  same  manner  in  all  respects  as  if 
his  offence  had  been  actually  committed  in  that  county  or  place  ;  and 
every  accessory  before  or  after  the  fact  to  any  such  offence,  if  the  same 
be  a  felony,  and  every  person  aiding,  abetting,  or  counselling  the  com- 
mission of  any  such  offence,  if  the  same  be  a  misdemeanor,  may  be  dealt 
with,  indicted,  tried,  and  punished,  in  any  county  or  place  in  which  he 
shall  be  apprehended  or  be  in  custody,  in  the  same  manner  in  all  respects 
as  if  his  offence,  and  the  offence  of  his  principal,  had  been  actually  com- 
mitted in  such  county  or  place. 

42.  In  any  indictment  for  forging,   altering,  offering,  uttering,  dis- 
posing, or  putting  off  any  instrument,  it  shall  be  sufficient  to  describe 
such  instrument  by  any  name  or  designation  by  which  the  same  may 
be  usually  known,  or  by  the  purport  thereof,  without  setting  out  any 
copy  or  facsimile  thereof,  or  otherwise  describing  the  same  or  the  value 
thereof. 

43.  In  any  indictment  for  engraving  or  making  the'whole  or  any  part 
of  any  instrument,  matter,  or  thing  whatsoever,  or  for  using  or  having 
the  unlawful  custody  or  possession  of  any  plate  or  other  material  upon 
which  the  whole  or  any  part  of  any  instrument,  matter,  or  thing  what- 
soever shall  have  been  engraved  or  made,  or  for  having  the  unlawful 
custody  or  possession  of  any  paper  upon  which  the  whole  or  any  part  of 
any  instrument,  matter,  or  thing  whatsoever  shall  have  been  made  or 
printed,  it  shall  be  sufficient  to  describe  such  instrument,  matter,  or 
thing  by  any  name  or  designation  by  which  the  same  may  be  usually 
known,  without  setting  out  any  copy  or  fac-simile  of  the  whole  or  any 
part  of  such  instrument,  matter,  or  thing. 

44.  It   shall  be  sufficient,  in  any  indictment  for  forging,  altering, 
uttering,   offering,   disposing  of,  or  putting  off  any  instrument]  what- 
soever, where  it  shall  be  necessary  to  allege  an  intent  to  defraud,  to 
allege  that  the  party  accused  did  the  act  with  intent  to  defraud,  without 
alleging  an  intent  to  defraud  any  particular  person ;   and  on  the  trial  of 
any  such  offence  it  shall  not  be  necessary  to  prove  an  intent  to  defraud 
any  particular  person,  but  it  shall  be  sufficient  to  prove  that  the  party 
accused  did  the  act  charged  with  an  intent  to  defraud. 

45.  Where  the  having  any  matter  in  the  custody  or  possession  of  any 
person  is  in  this  Act  expressed  to  be  an  offence,  if  any  person  shall 
have  any  such  matter  in  his  personal  custody  or  possession,  or  shall 
knowingly  and  wilfully  have  any  such  matter  in  the  actual  custody  or 
possession  of  any  other  person,  or  shall  knowingly  and  wilfully  have  any 
such  matter  in  any  dwelling-house  or  other  building,  lodging,  apart- 
ment, field,  or  other  place,  open  or  inclosed,  whether  belonging  to  or 
occupied  by  himself  or  not,  and  whether  such  matter  shall  be  so  had  for 
his  own  use  or  for  the  use  or  benefit  of  another,  every  such  person  shall 
be  deemed  and  taken  to  have  such  matter  in  his  custody  or  possession 
within  the  meaning  of  this  Act. 

46.  If  it  shall  be  made  to  appear  by  information  on  oath  or  affirma- 
tion before  a  justice  of  the  peace,  that  there  is  reasonable  cause  to 
believe  that  any  person  has  in  his  custody  or  possession,  without  lawful 
authority  or  excuse,  any  note  or  bill  of  the  governor  and  company  of  the 
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Bank  of  England  or  Ireland,  or  of  any  body  corporate,  company,  or 
person  carrying  on  the  business  of  bankers,  or  any  frame,  mould,  or 
implement  for  making  paper  in  imitation  of  the  paper  used  for  such 
notes  or  bills,  or  any  such  paper,  or  any  plate,  wood,  stone,  or  other 
material  having  thereon  any  words,  forms,  devices,  or  characters  capable 
of  producing  or  intended  to  produce  the  impression  of  any  such  note  or 
bill,  or  any  part  thereof,  or  any  tool,  implement,  or  material  used  or 
employed  or  intended  to  be  used  or  employed  in  or  about  any  of  the 
operations  aforesaid,  or  any  forged  security,  document,  or  instrument  what- 
soever, or  any  machinery,  frame,  mould,  plate,  die,  seal,  paper,  or  other 
matter  or  thing  used  or  employed  or  intended  to  be  used  or  employed  in 
the  forgery  of  any  security,  document,  or  instrument  whatsoever,  such 
justice  may,  if  he  think  fit,  grant  a  warrant  to  search  for  the  same,  and 
if  the  same  shall  be  found  upon  such  search,  it  shall  be  lawful  to  seize 
and  carry  the  same  before  some  justice  of  the  county  or  place,  to  be  by 
him  disposed  of  according  to  law ;  and  all  such  matters  and  things  so 
seized  as  aforesaid  shall  by  order  of  the  court  where  any  such  offender 
shall  be  tried,  or  in  case  there  shall  be  no  such  trial,  then  by  order  of 
some  justice  of  the  peace,  be  defaced  and  destroyed  or  otherwise  disposed 
of  as  such  eourt  or  justice  shall  direct. 

47.  Whosoever  shall,  after  the  commencement  of  this  Act,  be  con- 
victed of  any  offence  which  shall  have  been  subjected  by  any  Act  or 
Acts  to  the  same  pains  and  penalties  as  are  imposed  by  the  Act  passed 
in  the  fifth  year  of  the  reign  of  Queen  Elizabeth,  intituled,  '  An  Act 
against  forgers  of  false  deeds  and  writings,'  for  any  of  the  offences  first 
enumerated  in  the  said  Act,  shall  be  guiity  of  felony,  and  shall,  in  lieu  of 
such  pains  and  penalties,  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and  not  less 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  twoyears, 
with  or  without  bard  labour,  and  with  or  without  solitary  confinement. 

48.  Where  by  any  Act  now  in  force  any  person  falsely  making, 
forging,  counterfeiting,  erasing,  or  altering  any  matter  whatsoever,  or 
uttering,  publishing,  offering,  disposing  of,  putting  away,  or  making 
use  of  any  matter  whatsoever,  knowing  the  same  to  have  been  falsely 
made,  forged,  counterfeited,  erased,  or  altered,  or  any  person  demanding 
or  endeavouring  to  receive  or  have  anything,  or  to  do  or  cause  to  be 
done  any  act,  upon  or  by  virtue  of  any  matter  whatsoever,  knowing 
such  matter  to  have  been  falsely  made,  forged,  counterfeited,  erased,  or 
altered,  would,  according  to  the  provisions  contained  in  any  such  Act, 
be  guilty  of  felony,  and  would,  before  the  passing  of  the  Act  of  the  first 
year  of  King  William  the  Fourth,  chapter  sixty-six,  have  been  liable  to 
suffer  death  as  a  felon ;  or  where  by  any  Act  now  in  force  any  person 
falsely  personating  another,  or  falsely  acknowledging  anything  in  the 
name  of  another,  or  falsely  representing  any  other  person  than  the  real 
party  to  be  such  real  party,  or  wilfully  making  a  false  entry  in  any 
book,  account,  or  document,  or  in  any  manner  wilfully  falsifying  any 
part  of  any  book,  account,  or  document,  or  wilfully  making  a  transfer  of 
any  stock,  annuity,  or  fund  in  the  name  of  any  person  not  being  the 
owner   thereof,    or   knowingly  taking    any  false   oath,    or   knowingly 
making  any  false  affidavit  or  false  affirmation,  or  demanding  or  receiving 
any  money  or  other  thing  by  virtue  of  any  probate  or  letters  of  ad- 
ministration, knowing  the  will  on  which  such  probate  shall  have  been 
obtained  to  have  been  false  or  forged,  or  knowing  such  probate  or  letters 
of  administration  to  have  been  obtained  by  means  of  any  false  oath  or  false 
affirmation,  would,  according  to  the  provisions  contained  in  any  such 
Act,  be  guilty  of  felony,  and  would  before  the  passing  of  the  said  Act 
of  the  first  year  of  King  William  the  Fourth  have  been  liable  to  suffer 
death  as  a  felon  ;  or  where  by  any  Act  now  in  force  any  person  making 
or   using,    or   knowingly   having   in   his    custody    or   possession,    any 
frame,  mould,  or  instrument  for  the  making  of  paper,  with  certain  words 
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visible  in  the  substance  thereof,  or  any  person  making  such  paper  or 
causing  certain  words  to  appear  visible  in  the  substance  of  any  paper, 
would,  according  to  the  provisions  contained  in  any  such  Act,  be  guilty 
of  felony,  and  would  before  the  passing  of  the  said  Act  of  the  first  year 
of  King  William  the  Fourth  have  been  liable  to  suffer  death  as  a  felon  ; 
then,  and  in  each  of  the  several  cases  aforesaid,  if  any  person  shall  after 
the  commencement  of  this  Act  be  convicted  of  any  such  felony  as  is  here- 
inbefore in  this  section  mentioned,  or  of  aiding,  abetting,  counselling,  or 
procuring  the  commission  thereof,  and  the  same  shall  not  be  punishable 
under  any  of  the  other  provisions  of  this  Act,  every  such  person  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

49.  In  the  case  of  every  felony  punishable  under  this  Act,  every 
principal  in  the  second  degree,  and  every  accessory  before  the  fact,  shall 
be  punishable  in  the  same  manner  as  the  principal  in  the  first  degree  is 
by  this  A  ct  punishable  ;  and  every  accessory  after  the  fact  to  any  felony 
punishable  under  this  Act  shall  on  conviction  be  liable,  at  the  discretion 
of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement ; 
and  every  person  who  shall  aid,  abet,  counsel,  or  procure  the  commission 
of  any  misdemeanor  punishable  under  this  Act  shall  be  liable  to  be  pro- 
ceeded against,  indicted,  and  punished  as  a  principal  offender. 

50.  All  indictable  offences  mentioned  in  this  Act  which  shall  be  com- 
mitted within  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland 
shall  be  deemed  to  be  offences  of  the  same  nature  and  liable  to  the  same 
punishments  as  if  they  had  been  committed  upon  the  land  in  England  or 
Ireland,  and  may  be  dealt  with,  inquired  of,  tried,  and  determined  in 
any  county  or  place  in  England  or  Ireland  in  which  the  offender  shall 
be  apprehended  or  be  in  custody,  in  the  same  manner  in  all  respects  as 
if  they  had  been  actually  committed  in  that  county  or  place ;  and  in 
any  indictment  for  any  such  offence,  or  for  being  an  accessory  to  such 
an  offence,  the  venue  in  the  margin  shall  be  the  same  as  if  the  offence 
had  been  committed  in  such  county  or  place,  and  the  offence  shall  be 
averred  to  have  been  committed  on   '  the  high  seas : '  provided,  that 
nothing  herein  contained  shall  alter  or  affect  any  of  the  laws  relating  to 
the  government  of  Her  Majesty's  land  or  naval  forces. 

51.  Whenever  any  person  shall  be  convicted  of  a  misdemeanor  under 
this  Act  it  shall  be  lawful  for  the  court,  if  it  shall  think  fit,  in  addition  to 
or  in  lieu  of  any  of  the  punishments  by  this  Act  authorized,  to  fine  the 
offender,  and  to  require  him  to  enter  into  his  own  recognizances,  and  to 
find  sureties,  both  or  either,  for  keeping  the  peace  and  being  of  good 
behaviour ;  and  in  all  cases  of  felonies  in  this  Act  mentioned  it  shall  be 
lawful  for  the  court,  if  it  shall  think  fit,  to  require  the  offender  to  enter 
into  his  own  recognizances,  and  to  find  sureties,  both  or  either,  for 
keeping  the  peace,  in  addition  to  any  of  the  punishments  by  this  Act 
authorized:  provided,  that  no  person  shall  be  imprisoned  under  this 
clause  for  not  finding  sureties  for  any  period  exceeding  one  year. 

52.  Whenever  imprisonment,  with   or  without  hard  labour,  may  be    Hard  labour, 
awarded  for  any  offence  under  this  Act,  the  court  may  sentence  the 

offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard  labour, 
in  the  common  gaol  or  house  of  correction. 

53.  Whenever  solitary  confinement  may  be  awarded  for  any  offence   Solitary  con- 
under  this  Act,  the  court  may  direct  the  offender  to  be  kept  in  solitary   finement. 
confinement  for  any  portion  or  portions  of  his  imprisonment,  or  of  his 
imprisonment  with  hard  labour,  not  exceeding  one  month  at  any  one 

time,  and  not  exceeding  three  months  in  any  one  year. 

54.  The  court  before  which  any  indictable  misdemeanor  against  this   The  costs  of 
Act  shall  be  prosecuted  or  tried  may  allow  the  costs  of  the  prosecution   the  prosecu- 
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in  the  same  manner  as  in  cases  of  felony ;  and  every  order  for  the  pay- 
ment of  such  costs  shall  be  made  out,  and  the  sum  of  money  mentioned 
therein  paid  and  repaid,  upon  the  same  terms  and  in  the  same  manner 
in  all  respects  as  in  cases  of  felony. 

55.  Nothing  in  this  Act  contained  shall  extend  to  Scotland,  except 
as  otherwise  hereinbefore  expressly  provided. 

56.  This  Act   shall  commence  and  take  effect   on  the  first  day  of 
November,  one  thousand  eight  hundred  and  sixty-one. 


24  &  25  VICT.  c.  99. 

An  Act  to  consolidate  and  amend  the  Statute  Law  of  the  United 
Kingdom  against  Offences  relating  to  the  Coin. 

[Qth  August,  1861.] 

1  Whereas  it  is  expedient  to  consolidate  and  amend  the  statute  law  of 
the  United  Kingdom  against  offences  relating  to  the  coin : '  be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : — 

1.  In  the  interpretation  of  and  for  the  purposes  of  this  Act,  the  ex- 
pression *  the  Queen's  current  gold  or  silver  coin  '  shall  include  any  gold 
or  silver  coin  coined  in  any  of  Her  Majesty's  mints,  or  lawfully  current, 
by  virtue  of  any  proclamation  or  otherwise,  in  any  part  of  Her  Majesty's 
dominions,  whether  within  the  United  Kingdom  or  otherwise;  and  the 
expression  'the  Queen's  copper  coin'  shall  include  any  copper  coin  and 
any  coin  of  bronze  or  mixed  metal  coined  in  any  of  Her  Majesty's  mints, 
or  lawfully  current,  by  virtue  of  any  proclamation  or  otherwise,  in  any 
part  of  Her  Majesty's  said  dominions;   and  the  expression   *  false  or 
counterfeit  coin  resembling  or  apparently  intended  to  resemble  or  pass 
for  any  of  the  Queen's  current  gold  or  silver  coin  '  shall  include  any  of 
the  current  coin  which  shall  have  been  gilt,  silvered,  washed,  coloured, 
or  cased  over,  or  in  any  manner  altered,  so  as  to  resemble  or  be  ap- 
parently intended  to  resemble  or  pass  for  any  of  the  Queen's  current 
coin  of  a  higher  denomination  ;  and  the  expression  '  the  Queen's  cur- 
rent coin '  shall  include  any  coin  coined  in  any  of  Her  Majesty's  mints, 
or  lawfully  current,  by  virtue  of  any  proclamation  or  otherwise,  in  any 
part  of  Her  Majesty's  said  dominions,  and  whether  made  of  gold,  silver, 
copper,  bronze,  or  mixed  metal ;  and  where  the  having  any  matter  in 
the  custody  or  possession  of  any  person  is  mentioned  in   this  Act,  it 
shall  include,  not  only  the  having  of  it  by  himself  in  his  personal  cus- 
tody or  possession,  but  also  the  knowingly  and  wilfully  having  it  in  the 
actual  custody  or  possession  of  any  other  person,  and  also  the  know- 
ingly and  wilfully  having  it  in  any  dwelling  house  or  other  building, 
lodging,   apartment,   field,   or   other  place,   open  or  inclosed,   whether 
belonging  to  or  occupied  by  himself  or  not,  and  whether  such  matter 
shall  be  so  had  for  his  own  use  or  benefit  or  for  that  of  any  other 
person. 

2.  Whosoever  shall  falsely  make  or  counterfeit  any  coin  resembling  or 
apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  current 
gold  or  silver  coin,  shall,  in  England  and  Ireland,  be  guilty  of  felony, 
and  in   Scotland  of  a  high  crime    and    offence,  and    being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

3.  Whosoever  shall  gild  or  silver,  or  shall,  with  any  wash  or  materials 
capable  of  producing  the  colour  or  appearance  of  gold  or  of  silver,  or 
by  any  means  whatsoever,  wash,  case  over,  or  colour  any  coin  whatso- 
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ever  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of 
the  Queen's  current  gold  or  silver  coin  ;  or  shall  gild  or  silver,  or  shall, 
with  any  wash  or  materials  capable  of  producing  the  colour  or  appear- 
ance of  gold  or  of  silver,  or  by  any  means  whatsoever,  wash,  case  over, 
or  colour  any  piece  of  silver  or  copper,  or  of  coarse  gold  or  coarse 
silver,  or  of  any  metal  or  mixture  of  metals  respectively,  being  of  a  fit 
size  and  figure  to  be  coined,  and  with  intent  that  the  same  shall  be 
coined  into  false  and  counterfeit  coin  resembling  or  apparently  intended 
to  resemble  or  pass  for  any  of  the  Queen's  current  gold  or  silver  coin  ; 
or  shall  gild,  or  shall,  with  any  wash  or  materials  capable  of  producing 
the  colour  or  appearance  of  gold,  or  by  any  means  whatsoever,  wash, 
case  over,  or  colour  any  of  the  Queen's  current  silver  coin,  or  file  or 
in  any  manner  alter  such  coin,  with  intent  to  make  the  same  resemble 
or  pass  for  any  of  the  Queen's  current  gold  coin ;  or  shall  gild  or 
silver,  or  shall,  with  any  wash  or  materials  capable  of  producing  the 
colour  or  appearance  of  gold  or  silver,  or  by  any  means  whatsoever, 
wash,  case  over,  or  colour  any  of  the  Queen's  current  copper  coin,  or 
file  or  in  any  manner  alter  such  coin,  with  intent  to  make  the  same 
resemble  or  pass  for  any  of  the  Queen's  current  gold  or  silver  coin,  shall, 
in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high 
crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

4.  Whosoever  shall  impair,  diminish,  or  lighten  any  of  the  Queen's 
current  gold  or  silver  coin,  with  intent  that  the  coin  so  impaired,  dimi- 
nished, or  lightened  may  pass  for  the  Queen's  current  gold  or  silver 
coin,  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland 
of  a  high  crime  and  offence,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

5.  Whosoever  shall  unlawfully  have  in  his  custody  or  possession  any 
filings  or  clippings,  or  any  gold  or  silver  bullion,  or  any  gold  or  silver 
in  dust,   solution,  or  otherwise,   which  shall  have  been   produced  or 
obtained  by  impairing,  diminishing,  or  lightening   any  of  the  Queen's 
current  gold  or  silver  coin,  knowing  the  same  to  have  been  so  produced 
or  obtained,  shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in 
Scotland  of  a  high  crime  and  offence,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  seven  years  and  not  less  than  three  years, — 
or  to  be  imprisoned  for  any  term   not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement. 

6.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  buy,  sell,  receive,   pay,   or  put 
off,  or  offer  to   buy,  sell,  receive,  pay,  or  put   off",  any  false   or    coun- 
terfeit coin  resembling   or  apparently  intended   to   resemble    or   pass 
for  any  of  the  Queen's   current  gold  or  silver  coin  at  or  for  a  lower 
rate  or  value   than  the  same  imports  or  was  apparently  intended  to 
import,   shall,    in   England  and  Ireland,    be    guilty  of  felony,    and   in 
Scotland  of  a  high  crime  and  offence,  and    being    convicted    thereof 
shall  be  liable,   at  the  discretion  of  the  court,  to   be  kept   in  penal 
servitude  for  life  or  for  any  term  not  less  than   three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement ;  and  in  any  indictment 
for  any  such  offence  as  in  this  section  aforesaid  it  shall  be  sufficient  to 
allege  that  the  party  accused  did  buy,  sell,  receive,  pay,  or  put  off",  or 
did  offer  to  buy,  sell,  receive,  pay,  or  put  off,  the  false  or  counterfeit 
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coin  at  or  for  a  lower  rate  or  value  than  the  same  imports  or  was  appa- 
rently intended  to  import,  without  alleging  at  or  for  what  rate,  price, 
or  value  the  same  was  bought,  sold,  received,  paid,  or  put  off,  or  offered 
to  be  bought,  sold,  received,  paid,  or  put  off. 

7.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  import  or  receive  into  the  United 
Kingdom  from  beyond  the  seas  any  false  or  counterfeit  coin  resembling 
or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  cur- 
rent gold  or  silver  coin,  knowing  the  same  to  be  false  or  counterfeit, 
shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

8.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  export,  or  put  on  board  any  ship, 
vessel,  or  boat  for  the  purpose  of  being  exported  from  the  United  King- 
dom, any  false  or  counterfeit  coin,  resembling  or  apparently  intended 
to  resemble  or  pass  for  any  of  the  Queen's  current  coin,  knowing  the 
same  to  be  false  or  counterfeit,  shall,  in  England  and  Ireland,  be  guilty  of 
a  misdemeanor,  and  in  Scotland  of  "a  crime  and  offence,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

9.  Whosoever  shall  tender,  utter,  or  put  off  any  false  or  counterfeit 
coin  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of 
the  Queen's  current  gold  or  silver  coin,  knowing  the  same  to  be  false 
or  counterfeit,   shall,  in  England  and  Ireland,   be  guilty  of  a  misde- 
meanor, and  in  Scotland  of  a  crime  and  offence,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  one  year,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

10.  Whosoever  shall  tender,  utter,  or  put  off  any  false  or  counterfeit 
coin  resembling  or  apparently  intended  to  resemble  or  pass  for  any  of 
the  Queen's  current  gold  or  silver  coin,  knowing  the  same  to  be  false  or 
counterfeit,  and  shall,  at  the  time  of  such  tendering,  uttering,  or  putting 
off,  have  in   his  custody  or  possession,  besides  the  false  or  counterfeit 
coin  so  tendered,  uttered,  or  put  off,  any  other  piece  of  false  or  coun- 
terfeit coin  resembling  or  apparently  intended  to  resemble  or  pass  for 
any  of  the  Queen's  current  gold  or  silver  coin,  or  shall,  either  on  the 
day  of  such  tendering,  uttering,  or  putting  off,  or  within  the  space  of 
ten  days  then  next  ensuing,  tender,  utter,  or  put  off  any  false  or  coun- 
terfeit coin  resembling  or  apparently  intended  to  resemble  or  pass  for 
any  of  the  Queen's  current  gold  or  silver  coin,  knowing  the  same  to  be 
false  or  counterfeit,  shall,  in  England  and  Ireland,  be  guilty  of  a  mis- 
demeanor, and  in  Scotland  of  a  crime  and  offence,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

11.  Whosoever  shall  have  in  his  custody  or  possession  three  or  more 
pieces  of  false  or  counterfeit  coin  resembling  or  apparently  intended  to 
resemble  or  pass  for  any  of  the  Queen's  current  gold  or  silver  coin, 
knowing  the  same  to  be  false  or  counterfeit,  and  with  intent  to  utter  or 
put  off  the  same  or  any  of  them,  shall,  in  England  and  Ireland,  be  guilty 
of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 
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12.  Whosoever,  having  been  convicted,  either  before  or  after  the 
passing  of  this  Act,  of  any  such  misdemeanor  or  crime  and  offence  as 
in  any  of  the  last  three  preceding  sections  mentioned,  or  of  any  felony 
or  high  crime  and  offence  against  this  or  any  former  Act  relating  to  the 
coin,  shall  afterwards  commit  any  of  the  misdemeanors  or  crimes  and 
offences  in  any  of  the  said  sections  mentioned,  shall,  in  England  and 
Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than 
three  years,  —  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

13.  Whosoever  shall,  with  intent  to  defraud,  tende:,  utter,  or  put  off 
as  or  for  any  of  the  Queen's  current  gold  or  silver  coin,  any  coin  not 
being  such  current  gold  or  silver  coin,  or  any  medal  or  piece  of  metal 
or  mixed  metals,  resembling  in  size,  figure,  and  colour  the  current  coin 
as  or  for  which  the  same  shall  be  so  tendered,  uttered,  or  put  off,  such 
coin,  medal,  or  piece  of  metal  or  mixed  metals  so  tendered,  uttered,  or 
put  off  being  of  less  value  than  the  current  coin  as  or  for  which  the 
same  shall  be  so  tendered,  uttered,  or  put  off,  shall,  in  England  and 
Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and 
offence,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  imprisoned  for  any  term  not  exceeding  one  year,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement. 

14.  Whosoever  shall  falsely  make  or  counterfeit  any  coin  resembling 
er  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's  cur- 
rent  copper  coin  ;  and  whosoever,  without  lawful  authority  or  excuse 
(the  proof  whereof  shall  lie  on  the  party  accused),  shall  knowingly  make 
or  mend,  or  begin  or  proceed  to  make  or  mend,  or  buy  or  sell,  or  have 
in  his  custody  or  possession,  any  instrument,  tool,  or  engine  adapted  and 
intended  for  the  counterfeiting  any  of  the  Queen's  current  copper  coin  ; 
or  shall  buy,  sell,  receive,  pay,  or  put  off,  or  offer  to  buy,  sell,  receive, 
pay,  .or  put  off,  any  false  or  counterfeit  coin  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  of  the  Queen's  current  copper  coin, 
at  or  for  a  lower  rate  or  value  than  the  same  imports  or  was  apparently 
intended  to  import,  shall,  in  England  and  Ireland,  be  guilty  of  felony, 
and  in  Scotland  of  a  high  crime  and  offence,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  seven  years  and  not  less  than  three 
years,  —  or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement. 

15.  Whosoever  shall  tender,  utter,  or  put  off  any  false  or  counterfeit 
coin  resembling  or  apparently  intended  to,  resemble  or  pass  for  any  of 
the  Queen's  current  copper  coin,  knowing  the  same  to  be  false  or  coun- 
terfeit, or  shall  have  in  his  custody  or  possession  three  or  more  pieces  of 
false  or  counterfeit  coin  resembling  or  apparently  intended  to  resemble 
or  pass  for  any  of  the  Queen's  current  copper  coin,  knowing  the  same 
to  be  false  or  counterfeit,  and  with  intent  to  utter  or  put  off  the  same 
or  any  of  them,  shall,  in  England  and  Ireland,  be  guilty  of  a  misde- 
meanor, and  in  Scotland  of  a  crime  and  offence,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  one  year,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

16.  Whosoever  shall  deface  any  of  the  Queen's  current  gold,  silver,  or 
copper  coin,  by  stamping  thereon  any  names  or  words,  whether  such 
coin  shall  or  shall  not  be  thereby  diminished  or  lightened,  shall,  in 
England  and  Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a 
crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  one 
year,  with  or  without  hard  labour. 

VOL.  III.  3  D 


Ixxxv 

Every  second 
offence  of 
u"eri"g»  &c- 
• 

tion  shall  be" 
felony. 


Uttering 
foreign  coin, 

meda's»  &°- 


tent  to  de- 
fraud. 


Counterfeit- 

*n£' &c- 

coult 


Uttering  base 
copper  coin. 


Defacing  the 
coin  by  stamp- 

r 


Ixxxvi 

Tender  of  coin 
so  defaced  not 
to  be  a  legal 
tender,  and 
penalty  for 
uttering  the 
same. 


Counterfeiting 
foreign  gold 
and  silver 
coin. 


Bringing  such 
counterfeit 
coin  into  the 
United  King- 
dom. 


Penalty  for 
uttering  such 
counterfeit 


com. 


Second  offence 
of  uttering 
counterfeit 
foreign  coin. 


Third  offence. 


Persons  coun- 
terfeiting fo- 
reign coin 
other  than 
gold  and  silver 
coin. 


Appendix  of  Statutes. 

17.  No  tender  of  payment  in  money  made  in  any  gold,  silver,  or 
copper  coin  so  defaced  by  stamping  as  in  the  last  preceding  section 
mentioned  shall  be  allowed  to  be  a  legal  tender ;  and  whosoever  shall 
tender,  utter,  or  put  off  any  coin  so  defaced  shall,  on  conviction  thereof 
before  two  justices,  be  liable  to  forfeit  and  pay  any  sum  not  exceeding 
forty  shillings :  provided,  that  it  shall  not  be  lawful  for  any  person  to 
proceed  for  any  such  last-mentioned  penalty  without  the  consent,  in 
England  or  Ireland,  of  Her  Majesty's  attorney-general  for  England  or 
Ireland  respectively,  or  in  Scotland  of  the  lord  advocate. 

18.  Whosoever  shall  make  or  counterfeit  any  kind  of  coin  not  being 
the  Queen's  current  gold  or  silver  coin,  but  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  gold  or  silver  coin  of  any  foreign 
prince,  state,  or  country,  shall,  in  England  and  Ireland,  be  guilty  of 
felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years  and  not  less  than 
three   years, — or  to  be  imprisoned  for  any   term  not  exceeding   two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

19.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  bring  or  receive  into  the  United 
Kingdom  any  such  false  or  counterfeit  coin  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  gold  or  silver  coin  of  any  foreign 
prince,  state,  or  country,  knowing  the  same  to  be  false  or  counterfeit, 
shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years  and  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

20.  Whosoever  shall  tender,  utter,  or  put  off  any  such  false  or  coun- 
terfeit coin  resembling  or  apparently  intended  to  resemble  or  pass  for 
any  gold  or  silver  coin  of  any  foreign  prince,  state,  or  country,  knowing 
the  same  to  be  false  or  counterfeit,  shall,  in  England  and  Ireland,  be 
guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  imprisoned  for  any  term  not  exceeding  six  months,  with  or  without 
hard  labour. 

21.  Whosoever,  having  been  so  convicted  as  in  the  last  preceding 
section  mentioned,  shall  afterwards  commit  the  like  offence  of  tendering, 
uttering,  or  putting  off  any  such  false  or  counterfeit  coin  as  aforesaid, 
knowing  the  same  to  be  false  or  counterfeit,  shall,  in  England  and  Ireland, 
be  guilty  of  a  misdemeanor,  and  in  Scotland  of  a  crime  and  offence, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement ;  and  whosoever, 
having  been  so  convicted  of  a  second  offence,  shall  afterwards  commit 
the  like  offence  of  tendering,  uttering,  or  putting  off  any  such  false  or 
counterfeit  coin  as  aforesaid,  knowing  the  same  to  be  false  or  counter- 
feit, shall,  in  England  and  Ireland,  be  guilty  of  felony,  and  in  Scotland  of 
a  high  crime  and  offence,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

22.  Whosoever  shall  falsely  make  or  counterfeit  any  kind  of  coin  not 
being  the  Queen's  current  coin,  but  resembling  or  apparently  intended 
to  resemble  or  pass  for  any  copper  coin,  or  any  other  coin  made  of  any 
metal  or  mixed  metals  of  less  value  than  the  silver  coin  of  any  foreign 
prince,  state,  or  country,  shall,  in  England  and  Ireland,  be  guilty  of  a 
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misdemeanor,  and  in  Scotland  of  a  crime  and  offence,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  for  the  first 
offence  to  be  imprisoned  for  any  term  not  exceeding  one  year,  and  for 
the  second  offence  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years, — or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

23.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  have  in  his  custody  or  possession 
any  greater  number  of  pieces  than  five  pieces  of  false  or  counterfeit  coin 
resembling  or  apparently  intended  to  resemble  or  pass  for  any  gold  or 
silver  coin  of  any  foreign  prince,  state,  or  country,  or  any  such  copper 
or  other  coin  as  in  the  last  preceding  section  mentioned,  shall,  on  con- 
viction thereof  before  any  justice  of  the  peace,  forfeit  and  lose  all  such 
false  and  counterfeit  coin,  which  shall  be  cut  in  pieces  and  destroyed  by 
order  of  such  justice,  and  shall  for  every  such  offence  forfeit  and  pay 
any  sura  of  money  not  exceeding  forty  shillings  nor  less  than  ten  shil- 
lings for  every  such  piece  of  false  and  counterfeit  coin  which  shall  be 
found  in  the  custody  or  possession  of  such  person,  one  moiety  to  the 
informer,  and  the  other  moiety  to  the  poor  of  the  parish  where  such 
offence  shall  be  committed ;  and  in  case  any  such  penalty  shall  not  be 
forthwith  paid  it  shall  be  lawful  for  any  such  justice  to  commit  the 
person  who  shall  have  been  adjudged  to  pay  the  same  to  the  common 
gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour  for  the  space 
of  three  months,  or  until  such  penalty  shall  be  paid. 

24.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  knowingly  make  or  mend,  or  begin 
or  proceed  to  make  or  mend,  or  buy  or  sell,  or  have  in   his   custody 
or  possession,  any  puncheon,   counter   puncheon,  matrix,    stamp,  die, 
pattern,  or  mould,  in  or  upon  which  there  shall  be  made  or  impressed, 
or  which  will  make  or  impress,  or  which  shall  be  adapted  and   in- 
tended to  make  or  impress,  the  figure,  stamp,  or  apparent  resemblance 
of  both  or  either  of  the  sides  of  any  of  the  Queen's  current  gold  or 
silver  coin,  or  of  any  coin  of  any  foreign  prince,!  state>  or  country,  or 
any  part  or  parts  of  both  or  either  of  such  sides ;  or  shall  make  or  mend, 
or  begin  or  proceed  to  make  or  mend,  or  shall  buy  or  sell,  or  have  in 
his  custody  or  possession,  any  edger,  edging  or  other  tool,  collar,  instru- 
ment, or  engine  adapted  and  intended  for  the  marking  of  coin  round 
the  edges  with  letters,  grainings,  or  other  marks  or  figures  apparently 
resembling  those  on  the  edges  of  any  such  coin  as-  in  this  section  afore- 
said, knowing  the  same  to  be  so  adapted  and  intended  as  aforesaid ;,  or 
shall  make  or  mend,  or  begin  or  proceed  to  make  or  mend,  or  shall  buy 
or  sell,  or  have  in  his  custody  or  possession,  any  press  for  coinage,  or 
any  cutting  engine  for  cutting  by  force  of  a  screw  or  of  any  other  con- 
trivance, round  blanks  out  of  gold,  silver,  or  other  metal  or  mixture  of 
metals,  or  any  other  machine,  knowing  such  press  to  be  a  press  for 
coinage,  or  knowing  such  engine  or  machine  to  have  been  used  or  to  be 
intended  to  be  used  for  or  in  order  to  the  false  making  or  counterfeiting 
of  any  such  coin  as  in  this  section  aforesaid,  shall,  in  England  and  Ire- 
land, be  guilty  of  felony,  and  in  Scotland  of  a  high  crime  and  offence, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement. 

25.  Whosoever,  without  lawful  authority  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  knowingly  convey  out  of  any  of 
Her  Majesty's  mints  any  puncheon,  counter  puncheon,  matrix,  stamp, 
die,  pattern,  mould,  edger,  edging  or  other  tool,  collar,  instrument,  press, 
or  engine  used  or  employed  in  or  about  the  coining  of  coin,  or  any 
useful  part  of  any  of  the  several  matters  aforesaid,  or  any  coin,  bullion, 
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metal,  or  mixture  of  metals,  shall,  in  England  and  Ireland,  be  guilty  of 
felony,  and  in  Scotland  of  a  high  crime  and  offence,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

26.  Where  any  coin  shall  be  tendered  as  the  Queen's  current  gold  or 
silver  coin  to  any  person  who  shall  suspect  the  same  to  be  diminished 
otherwise  than  by  reasonable  wearing,  or  to  be  counterfeit,  it  shall  be 
lawful  for  such  person  to  cut,  break,  bend,  or  deface  such  coin,  and  if 
any  coin  so  cut,  broken,  bent,  or  defaced  shall  appear  to  be  diminished 
otherwise  than  by  reasonable  wearing,  or  to  be  counterfeit,  the  person 
tendering  the  same  shall  bear  the  loss  thereof;  but  if  the  same  shall  be 
of  due  weight,  and  shall  appear  to  be  lawful  coin,  the  person  cutting, 
breaking,  bending,  or  defacing  the  same  is  hereby  required  to  receive 
the  same  at  the  rate  it  was  coined  for ;  and  if  any  dispute  shall  arise 
whether  the  coin  so  cut,  broken,  bent,   or  defaced  be   diminished  in 
manner  aforesaid,  or  counterfeit,  it  shall  be  heard  and  finally  determined 
in  a  summary  manner  by  any  justice  of  the  peace,  who  is  hereby  em- 
powered to  examine  upon  oath  as  well  the  parties  as  any  other  person, 
in  order  to  the  decision  of  such  dispute  ;  and  the  tellers  at  the  receipt 
of  Her  Majesty's  exchequer,  and  their  deputies  and  clerks,  and  the  re- 
ceivers-general of  every  branch  of  Her  Majesty's  revenue,  are  hereby  re- 
quired to  cut,  break,  or  deface,  or  cause  to  be  cut,  broken,  or  defaced  every 
piece  of  counterfeit  or  unlawfully  diminished  gold  or  silver  coin  which 
shall  be  tendered  to  them  in  payment  of  any  part  of  Her  Majesty's  revenue. 

27.  If  any  person  shall  find  or  discover  in  any  place  whatever,  or  in 
the  custody  or  possession  of  any  person  having  the  same  without  lawful 
authority  or  excuse,  any  false  or  counterfeit  coin,  resembling  or  appa- 
rently intended  to  resemble  or  pass  for  any  of  the  Queen's  current  gold, 
silver,  or  copper  coin,  or  any  coin  of  any  foreign  prince,  state,  or  coun- 
try, or  any  instrument,  tool,  or  engine  whatsoever,  adapted  and  intended 
for  the  counterfeiting  of  any  such  coin,  or  any  filings  or  clippings,  or 
any  gold  or  silver  bullion,  or  any  gold  or  silver  in  dust,  solution,  or 
otherwise,  which  shall  have  been  produced  or  obtained  by  diminishing 
or  lightening  any  of  the    Queen's  current  gold  or  silver  coin,  it  shall 
be  lawful  for  the  person  so  finding  or  discovering  and  he  is  hereby 
required  to  seize  the  same,  and  to  carry  the  same  forthwith  before  some 
justice  of  the  peace ;  and  where  it  shall  be  proved,  on  the  oath  of  a 
credible  witness  before  any  justice  of  the  peace,  that  there  is  reasonable 
cause  to  suspect  that  any  person  has  been  concerned  in  counterfeiting  the 
Queen's  current  gold,  silver,  or  copper  coin,  or  any  such  foreign  or  other 
coin  as  in  this  Act  before  mentioned,  or  has  in  his  custody  or  possession 
any  such  false  or  counterfeit  coin,  or  any  instrument,  tool,  or  engine 
whatsoever  adapted  and  intended  for  the  making  or  counterfeiting  of  any 
such  coin,  or  any  other  machine  used  or  intended  to  be  used  for  making 
or  counterfeiting  any  such  coin,  or  any  such  filings,  clippings,  or  bul- 
lion, or  any  such  gold  or  silver  in  dust,  solution,  or  otherwise  as  afore- 
said, it  shall  be  lawful  for  any  justice  of  the  peace,  by  warrant  under 
his  hand,  to  cause  any  place  whatsoever  belonging  to  or  in  the  occupation 
or  under  the  control  of  such  suspected  person  to  be  searched,  either  in 
the  day  or  in  the  night,  and  if  any  such  false  or  counterfeit  coin,  or  any 
such  instrument,  tool,  or  engine,  or  any  such  machine,  or  any  such  filings, 
clippings,  or  bullion,  or   any  such  gold  or  silver  in  dust,  solution,  or 
otherwise  as  aforesaid,  shall  be  found  in  any  place  so  searched,  to  cause 
the  same  to  be  seized  and  carried  forthwith  before  some  justice  of  the 
peace ;  and  whensoever  any  such  false  or  counterfeit  coin,  or  any  such 
instrument,  tool,  or  engine,  or  any  such  machine,  or  any  such  filings, 
clippings,  or  bullion,   or  any  such  gold   or  silver  in  dust,  solution,  or 
otherwise  as  aforesaid,  shall  in  any  case  whatsoever  be  seized  and  carried 
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before  a  justice  of  the  peace,  he  shall,  if  necessary,  cause  the  same  to 
be  secured,  f}r  the  purpose  of  being  produced  in  evidence  against  any 
person  who  may  be  prosecuted  for  any  offence  against  this  Act ;  and  all 
such  false  and  counterfeit  coin,  and  all  instruments,  tools,  and  engines 
adapted  and  intended  for  the  making  or  counterfeiting  of  coin,  and  all 
such  machines,  and  all  such  filings,  clippings,  and  bullion,  and  all  such 
gold  and  silver  in  dust,  solution,  or  otherwise  as  aforesaid,  after  they  shall 
have  been  produced  in  evidence,  or  when  they  shall  have  been  seized, 
and  shall  not  be  required  to  be  produced  in  evidence,  shall  forthwith 
be  delivered  up  to  the  officers  of  Her  Majesty's  mint,  or  to  the  soli- 
citors of  Her  Majesty's  treasury,  or  to  any  person  authorized  by  them 
to  receive  the  same. 

28.  Where  any  person  shall  tender,  utter,  or  put  off  any  false  or 
counterfeit  coin  in  one  county  or  jurisdiction,  and  shall  also  tender, 
utter,  or  put  off  any  other  false  or  counterfeit  coin  in  any  other  county 
or  jurisdiction,  either  on  the  day  of  such  first-mentioned  tendering, 
uttering,  or  putting  off,  or  within  the  space  of  ten  days  next  ensuing,  or 
where  two  or  more  persons,  acting  in  concert  in  different  counties  or 
jurisdictions,  shall  commit  any  offence  against   this  Act,  every  such 
offender  may  be  dealt  with,  indicted,  tried,  and  punished,  and  the  offence 
laid  and  charged  to  have  been  committed,  in  any  one  of  the  said  counties 
or  jurisdictions,  in  the  same  manner  in  all  respects  as  if  the  offence  had 
been  actually  and  wholly  committed  within  such  one  county  or  j  urisdiction. 

29.  Where,  upon  the  trial  of  any  person  charged  with  any  offence 
against  this  Act,  it  shall  be  necessary  to  prove  that  any  coin  produced 
in  evidence  against  such  person  is  false  or  counterfeit,  it  shall  not  be 
necessary  to  prove  the  same  to  be  false  and  counterfeit  by  the  evidence 
of  any  inoneyer,  or  other  officer  of  Her  Majesty's  mint,  but  it  shall  be 
sufficient  to  prove  the  same  to  be  false  or  counterfeit  by  the  evidence  of 
any  other  credible  witness. 

30.  Every  offence  of  falsely  making  or  counterfeiting  any  coin,  or  of 
buying,  selling,  receiving,  paying,  tendering,  uttering,  or  putting  off,  or 
of  offering  to  buy,  sell,  receive,    pay,  utter,   or  put  off,  any  false  or 
counterfeit  coin,  against  the  provisions  of  this  Act,  shall  be  deemed  to 
be  complete,  although  the  coin  so  made  or  counterfeited,  or  bought,  sold, 
received,  paid,  tendered,  uttered,  or  put  off,  or  offered  to  be  bought,  sold, 
received,  paid,  uttered,  or  put  off,  shall  not  be  in  a  fit  state  to  be  uttered, 
or  the  counterfeiting  thereof  shall  not  be  finished  or  perfected. 

31.  It  shall  be  lawful  for  any  person  whatsoever  to  apprehend  any 
person  who  shall  be  found  committing  any  indictable  offence,  or  any 
high  crime  and  offence,  or  crime  and  offence,  against  this  Act,  and  to 
convey  or  deliver  him  to  some  peace  officer,  constable,  or  officer  of  police, 
in  order  to  his  being  conveyed  as  soon  as  reasonably  may  be  before  a 
justice  of  the   peace   or   some  other   proper  officer,  to  be  dealt  with 
according  to  law. 

32.  No  conviction  for  any  offence  punishable  on  summary  conviction 
under  this  Act  shall  be  quashed  for  want  of  form,  or  be  removed  by 
certiorari  into  any  of  Her  Majesty's  Superior  Courts  of  Record ;  and  no 
warrant  of  commitment   shall  be  held  void  by  reason  of  any  defect 
therein,  provided  it  be  therein  alleged  that  the  party  has  been  convicted, 
and  there  be  a  valid  conviction  to  sustain  the  same. 

33.  All  actions  and  prosecutions  to  be  commenced  against  any  person 
for  anything  done  in  pursuance  of  this  Act  shall,  in  England  or  Ireland, 
be  laid  and  tried  in  the  county  where  the  fact  was  committed,  and  shall, 
in  England,  Ireland,  or  Scotland,  be  commenced  within  six  months  after 
the  fact  committed,  and  not  otherwise ;  and  notice  in  writing  of  such 
action   and  of  the  cause   thereof  shall   be  given  to  the   defendant  or 
defender  one  month  at  least  before  the  commencement  of  the  action ; 
and  in  any  such  action  brought  in  England  or  Ireland  the  defendant 
may  plead  the  general  issue,  and  give  this  Act  and  the  special  matter  in. 
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evidence,  at  any  trial  to  be  had  thereupon,  and  in  Scotland  the  defender 
may  insist  on  all  relevant  defences ;  and  no  plaintiff  or  pursuer  shall 
recover  in  any  such  action  if  tender  of  sufficient  amends  shall  have 
been  made  before  |such  action  brought,  or  if  a  sufficient  sum  of  money 
shall  have  been  paid  into  court  after  such  action  brought,  by  or  on 
behalf  of  the  defendant  or  defender ;  and  if,  in  England  or  Ireland,  a 
verdict  shall  pass  for  the  defendant,  or  the  plaintiff  shall  become  non- 
suit, or  discontinue  any  such  action  after  issue  joined,  or  if,  upon  de- 
murrer or  otherwise,  judgment  shall  be  given  against  the  plaintiff,  or  if, 
in  Scotland,  the  verdict  shall  be  for  the  defender,  or  if  the  pursuer 
shall  abandon  the  action,  or  the  court  shall  dismiss  it  as  irrelevant  or 
improperly  laid,  in  every  such  case  the  defendant  or  defender  shall 
recover  his  full  costs  as  between  attorney  and  client,  and  have  the  like 
remedy  for  the  same  as  any  defendant  or  defender  has  by  law  in  other 
cases ;  and  though  a  verdict  shall  be  given  for  the  plaintiff  or  pursuer 
in  any  such  action,  such  plaintiff  or  pursuer  shall  not  have  costs  against 
the  defendant  or  defender,  unless  the  judge  before  whom  the  trial  shall 
be  shall  certify  his  approbation  of  the  action. 

34.  All  high  crimes  and  offences,  and  crimes  and  offences,  against 
this  Act,  which  may  be  committed  in   Scotland,  shall  be   proceeded 
against  and  tried  according  to  the  rules  and  procedure  of  the  criminal 
law  of  Scotland  ;  and  all  proceedings  by  this  Act  made  competent  before 
any  justice  or  justices,  and  all  and  every  the  powers  and  authorities  by 
this  Act  given  to  or  conferred  upon  any  such  justice  or  justices,  shall, 
in  Scotland,  be  competent  before  and  may  be  exercised  by  any  sheriff, 
magistrate,  or  justice  of  the  peace. 

35.  In  the  case  of  every  felony  punishable  under  the  Act,  every 
principal  in  the  second  degree,  and  every  accessory  before  the  fact,  shall 
be  punishable  in  the  same  manner  as  the  principal  in  the  first  degree 
is  by  this  Act  punishable ;  and  every  accessory  after  the  fact  to  any 
felony  punishable  under  this  Act  shall  be  liable  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour. 

36.  All  indictable  offences  mentioned  in  this  Act,  which  shall  be  com- 
mitted within  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland, 
shall  be  deemed  to  be  offences  of  the  same  nature  and  liable  to  the  same 
punishments  as  if  they  had  been  committed  upon  the  land  in  England 
or  Ireland,  and  may  be  dealt  with,  inquired  of,  tried,  and  determined  in 
any  county  or  place  in  England  or  Ireland  in  which  the  offender  shall 
be  apprehended  or  be  in  custody,  in  the  same  manner  in  all  respects  as 
if  the  same  had  been  actually  committed  in  that  county  or  place,  and  in 
any  indictment  for  any  such  offence,  or  for  being  accessory  to  any  such 
offence,  the  venue  in  the  margin  shall  be  the  same  as  if  such  offence  had 
been  committed  in  such  county  or  place,  and  the  offence  itself  shall  be 
averred  to  have  been  committed  *  on  the  high  seas ; '  and  where  any  of 
the  crimes  and  offences,  or  high  crimes  and  offences  mentioned  in  this 
Act,  shall  be  committed  at  sea,  and  the  vessel  in  which  the  same  shall 
be   committed  shall   be  registered  in    Scotland,  or  touch  at  any  part 
thereof,  the  courts  of  criminal  law  of  Scotland  may  inquire,  try,  and 
determine  the  same  in  the  same  manner  as  if  such  crime  and  offence, 
or  high  crime  and  offence,  had  been  committed  in  Scotland :  provided, 
that  nothing  herein  contained  shall  alter  or  affect  any  of  the  laws  relating 
to  the  government  of  Her  Majesty's  land  or  naval  forces. 

37.  Where  any  person  shall  have  been  convicted  of  any  offence  against 
this  Act,  or  any  former  Act  relating  to  the  coin,  and  shall  afterwards 
be  indicted  for  any  offence  against  this  Act  committed  subsequent  to 
such  conviction,  it  shall  be  sufficient  in  any  such   indictment,   after 
charging  such  subsequent  offence,  to  state  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the   indictment  and   conviction  for  the 
previous  offence ;  and  a  certificate  containing  the  substance  and  effect 
only  (omitting  the  formal  part)  of  the  indictment  and  conviction  for  the 
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previous  offence,  purporting  to  be  signed  by  the  clerk  of  the  court  or 
other  officer  having  or  purporting  to  have  the  custody  of  the  records  of 
the  court  where  the  offender  was  first  convicted,  or  by  the  deputy  of 
such  clerk  or  officer,  shall,  upon  proof  of  the  identity  of  the  person 
of  the  offender,  be  sufficient  evidence  of  the  previous  conviction,  with- 
out proof  of  the  signature  or  official  character  or  authority  of  the  person 
appearing  to  have  signed  the  same,  or  of  his  custody  or  right  to  the 
custody  of  the  records  of  the  court,  and  for  every  such  certificate  a 
fee  of  six  shillings  and  eightpence,  and  no  more,  shall  be  demanded  or 
taken  ;  and  the  proceedings  upon  any  indictment  for  committing  any 
offence  after  a  previous  conviction  or  convictions  shall  be  as  follows ; 
(that  is  to  say,)  the  offender  shall,  in  the  first  instance,  be  arraigned 
upon  so  much  only  of  the  indictment  as  charges  the  subsequent  offence, 
and  if  he  plead  not  guilty,  or  if  the  court  order  a  plea  of  not  guilty  to 
be  entered  on  his  behalf,  the  jury  shall  be  charged,  in  the  first  instance, 
to  inquire  concerning  such  subsequent  offence  only  ;  and  if  they  find 
him  guilty,  or  if  on  arraignment  he  plead  guilty,  he  shall  then,  and  not 
before,  be  asked  whether  he  had  been  previously  convicted  as  alleged  in 
the  indictment,  and  if  he  answer  that  he  had  been  so  previously  convicted 
the  court  may  proceed  to  sentence  him  accordingly,  but  if  he  deny  that 
he  had  been  so  previously  convicted,  or  stand  mute  of  malice,  or  will 
not  answer  directly  to  such  question,  the  jury  shall  then  be  charged  to 
inquire  concerning  such  previous  conviction  or  convictions,  and  in  such 
case  it  shall  not  be  necessary  to  swear  the  jury  again,  but  the  oath  already 
taken  by  them  shall  for  all  purposes  be  deemed  to  extend  to  such  last- 
mentioned  inquiry :  provided,  that  if  upon  the  trial  of  any  person  for 
any  such  subsequent  offence  such  person  shall  give  evidence  of  his  good 
character,  it  shall  be  lawful  for  the  prosecutor,  in  answer  thereto,  to  give 
evidence  of  the  conviction  of  such  person  for  the  previous  offence  or 
offences,  before  such  verdict  of  guilty  shall  be  returned,  and  the  jury 
shall  inquire  concerning  such  previous  conviction  or  convictions  at  the 
same  time  that  they  inquire  concerning  such  subsequent  offence. 

38.  Whenever  any  person  shall  be  convicted  of  any  indictable  misde- 
meanor punishable  under  this  Act  the  court  may,  if  it  shall  think  fit, 
in  addition  to  or  in  lieu  of  any  of  the  punishments  by  this  Act  autho- 
rized, fine  the  offender,  and  require  him  to  enter  into  his  own  recog- 
nizances, and  to  find  sureties,  both  or  either,  for  keeping  the  peace  and 
being  of  good  behaviour ;  and  in  case  of  any  felony  punishable  under 
this  Act,  the  court  may,  if  it  shall  think  fit,  require  the  offender  to 
enter  into  his  own  recognizances,  and  to  find  sureties,  both  or  either, 
for  keeping  the  peace,  in  addition  to  any  punishment  by  this  Act  autho- 
rized :  provided,  that  no  person  shall  be  imprisoned  under  this  clause  for 
not  finding  sureties  for  any  period  not  exceeding  one  year. 

39.  Whenever  imprisonment,  with  or  without  hard  labour,  may  be 
awarded  for  any  indictable  offence  under  this  Act,  the  court  may  sen- 
tence the  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to  hard 
labour,  in  the  common  gaol  or  house  of  correction, 

40.  Whenever  solitary  confinement  may  be  awarded  for  any  offence 
under  this  Act,  the  court  may  direct  the  offender  to  be  kept  in  solitary 
confinement  for  any  portion  or  portions  of  his  imprisonment,  or  of  his 
imprisonment  with  hard  labour,  not  exceeding  one  month  at  any  one 
time,  and  not  exceeding  three  months  in  any  one  year. 

41.  Every  offence  hereby  made  punishable  on  summary  conviction 
may  be  prosecuted  in  England  in  the  manner  directed  by  the  Act  of  the 
session  holden  in  the  eleventh  and  twelfth  years  of  Queen  Victoria, 
chapter  forty -three,  and  may  be  prosecuted  in  Ireland  before  two  or  more 
justices  of  the  peace,  or  one  metropolitan  or  stipendiary  magistrate,  in 
the  manner  directed  by  the  Act  of  the  session  holden  in  the  fourteenth 
and  fifteenth  years  of  Queen  Victoria,  chapter  ninety-three,  or  in  such 
other  manner  as  may  be  directed  by  any  Act  that  may  be  passed  for  like 
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purposes ;  and  all  provisions  contained  in  the  said  Acts  shall  be  appli- 
cable to  such  prosecutions  in  the  same  manner  as  if  they  were  incor- 
porated in  this  Act :  provided,  that  nothing  in  this  Act  contained  shall 
in  any  manner  alter  or  affect  any  enactment  relating  to  procedure  in 
the  case  of  any  offence  punishable  on  summary  conviction  within  the 
City  of  London  or  the  metropolitan  police  district,  or  the  recovery  or 
application  of  any  penalty  or  forfeiture  for  any  such  offence. 

42.  In  all  prosecutions  for  any  offence  against  this  Act  in  England, 
which  shall  be  conducted  under  the  direction  of  the  solicitors  of  Her 
Majesty's  treasury,  the  court  before  which  such  offence  shall  be  prose- 
cuted or  tried  shall  allow  the  expenses  of  the  prosecution  in  all  respects 
as  in  cases  of  felony ;  and  in  all  prosecutions  for  any  such  offence  in 
England  which  shall  not  be  so  conducted  it  shall  be  lawful  for  such 
court,  in  case  a  conviction  shall  take  place,  but  not  otherwise,  to  allow 
the  expenses  of  the  prosecution  in  like  manner ;  and  every  order  for  the 
payment  of  such  costs  shall  be  made  out,  and  the  sum  of  money  men- 
tioned therein  paid  and  repaid,  upon  the  same  terms  and  in  the  same 
manner  in  all  respects  as  in  cases  of  felony. 

43.  This  Act  shall  commence  and  take  effect  on  the  first  day  of  No- 
vember, one  thousand  eight  hundred  and  sixty-one. 


24  &  25  VICT.  c.  100. 

An  Act  to  consolidate  and  amend  the  Statute  Law  of  England  and 
Ireland  relating  to  Offences  against  the  Person. 

[Qth  August,  1861.] 

'  Whereas  it  is  expedient  to  consolidate  and  amend  the  statute  law  of 
England  and  Ireland  relating  to  offences  against  the  person:'  be  it 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

Homicide. 

Murder.  i.  Whosoever  shall  be  convicted  of  murder  shall  suffer  death  as  a 

felon. 

Sentence  for  2.  Upon  every  conviction  for  murder  the  court  shall  pronounce  sen- 
murder,  tence  of  death,  and  the  same  may  be  carried  into  execution,  and  all 
other  proceedings  upon  such  sentence  and  in  respect  thereof  may  be  had 
and  taken,  in  the  same  manner  in  all  respects  as  sentence  of  death  might 
have  been  pronounced  and  carried  into  execution,  and  all  other  pro- 
ceecjings  thereupon  and  in  respect  thereof  might  have  been  had  and 
taken,  before  the  passing  of  this  Act,  upon  a  conviction  for  any  other 
felony  for  which  the  prisoner  might  have  been  sentenced  to  suffer  death 
as  a  felon. 

3.  The  body  of  every  person  executed  for  murder  shall  be  buried 
within  the  precincts  of  the  prison  in  which  he  shall  have  been  last  con- 
fined after  conviction,  and  the  sentence  of  the  court  shall  so  direct. 

4.  All  persons  who  shall  conspire,  confederate,  and  agree  to  murder 
any  person,  whether  he  be  a  subject  of  Her  Majesty  or  not,  and  whether 
he  be  within  the  Queen's  dominions  or  not,  and  whosoever  shall  solicit, 
encourage,  persuade,  or  endeavour  to  persuade,  or  shall  propose  to  any 
person,  to  murder  any  other  person,  whether  he  be  a  subject  of  Her 
Majesty  or  not,  and  whether  he  be  within  the  Queen's  dominions  or  not, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
any  term  not  more  than  ten  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour. 

Manslaughter.       5.  Whosoever  shall  be  convicted  of  manslaughter  shall  be  liable,  at 
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the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  than  three  years,  —  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  or  to  pay  such 
fine  as  the  court  shall  award,  in  addition  to  or  without  any  such  other 
discretionary  punishment  as  aforesaid. 

6.  In  any  indictment  for  murder  or  manslaughter,  or  for  being  an 
accessory  to  any  murder  or  manslaughter,  it  shall  not  be  necessary  to 
set  forth  the  manner  in  which  or  the  means  by  which  the  death  of  the 
deceased  was  caused,  but  it  shall  be  sufficient  in  any  indictment  for 
murder  to  charge  that  the  defendant  did  feloniously,  wilfully,  and  of  his 
malice  aforethought  kill  and  murder  the  deceased  ;  and  it  shall  be  suffi- 
cient in  any  indictment  for  manslaughter  to  charge  that  the  defendant 
did  feloniously  kill  and  slay  the  deceased  ;  and  it  shall  be  sufficient  in 
any  indictment  against  any  accessory  to  any  murder  or  manslaughter 
to  charge  the  principal  with  the  murder  or  manslaughter  (as  the  case  may 
be)  in  the  manner  hereinbefore  specified,  and  then  to  charge  the  defendant 
as  an  accessory  in  the  manner  heretofore  used  and  accustomed. 

7.  No  punishment  or  forfeiture  shall  be  incurred  by  any  person  who 
shall  kill  another  by  misfortune  or  in  his  own  defence,  or  in  any  other 
manner  without  felony. 

8.  Every  offence  which  before  the  commencement  of  the  Act  of  the 
ninth  year  of  King  George  the  Fourth,  chapter  thirty-one,  would  have 
amounted  to  petit  treason,  shall  be  deemed  to  be  murder  only,  and  no 
greater  offence  ;  and  all  persons  guilty  in  respect  thereof,  whether  as 
principals  or  as  accessories,  shall  be  dealt  with,  indicted,  tried,  and 
punished  as  principals  and  accessories  in  murder. 

9.  Where  any  murder  or  manslaughter  shall  be  committed  on  land 
out  of  the  United  Kingdom,  whether  within  the  Queen's  dominions  or 
without,  and  whether  the  person  killed  were  a  subject  of  Her  Majesty 
or  not,   every  offence  committed   by  any  subject  of  Her  Majesty,  in 
respect  of  any  such  case,  whether  the  same  shall  amount  to  the  offence 
of  murder  or  of  manslaughter,  or  of  being  accessory  to  murder  or  man- 
slaughter, may  be  dealt  with,  inquired  of,  tried,  determined,  and  punished 
in  any  county  or  place  in  England  or  Ireland   in  which  such  person 
shall    be   apprehended   or  be   in  custody,  in  the  same  manner  in  all 
respects  as  if  such  offence  had  been  actually  committed  in  that  county 
or  place  :    provided,  that  nothing  herein  contained  shall  prevent  any 
person  from  being  tried  in  any  place  out  of  England  or  Ireland  for  any 
murder  or  manslaughter  committed  out  of  England  or  Ireland,  in  the 
same  manner  as  such  person  might  have  been  tried  before  the  passing  of 
this  Act. 

10.  Where  any  person,  being  feloniously  stricken,  poisoned,  or  other- 
wise hurt  upon  the  sea  or  at  any  place  out  of  England  or  Ireland,  shall 
die  of  such  stroke,  poisoning,  or  hurt  in  England  or  Ireland,  or,  being 
feloniously  stricken,  poisoned,  or  otherwise  hurt  at  any  place  in  Eng- 
land or  Ireland,  shall  die  of  such  stroke,  poisoning,  or  hurt  upon  the 
sea,  or  at  any  place  out  of  England  or  Ireland,  every  offence  committed 
in  respect  of  any  such  case,  whether  the  same  shall  amount  to  the 
offence  of  murder  or  of  manslaughter,  or  of  being  accessory  to  murder 
or  manslaughter,  may  be  dealt  with,  inquired  of,  tried,  determined,  and 
punished  in  the  county  or  place  in  England  or  Ireland  in  which  such 
death,  stroke,  poisoning,  or  hurt  shall  happen,  in  the  same  manner  in  all 
respects  as  if  such  offence  had  been  wholly  committed  in  that  county  or 
place. 

Attempts  to  Murder. 

11.  Whosoever  shall  administer  to  or  cause  to  be  administered  to  or  Administer- 
to  be  taken  by  any  person  any  poison  or  other  destructive  thing,  or  shall  i°g  poison,  or 
by  any  means  whatsoever  wound  or  cause  any  grievous  bodily  harm  to  wpunding 
any  person,  with  intent  in  any  of  the  cases  aforesaid  to  commit  murder, 
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shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  ternTnot 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

12.  Whosoever,  by  the  explosion  of  gunpowder  or  other  explosive 
substance,  shall  destroy  or  damage  any  building  with  intent  to  commit 
murder,  shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
life,  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for 
any  term   not   exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

13.  Whosoever  shall  set  fire  to  any  ship  or  vessel  or  any  part  thereof, 
or  any  part  of  the  tackle,  apparel,  or  furniture  thereof,  or  any  goods  or 
chattels  being  therein,  or  shall  cast  away  or  destroy  any  ship  or  vessel, 
with  intent  in  any  of  such  cases  to  commit  murder,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

14.  Whosoever  shall  attempt  to  administer  to  or  shall  attempt  to  cause 
to  be  administered  to  or  to  be  taken  by  any  person  any  poison  or  other 
destructive  thing,  or  shall  shoot  at  any  person,   or  shall,  by  drawing 
a  trigger  or  in  any  other    manner,  attempt  to  discharge  any  kind  of 
loaded  arms  at  any  person,  or  shall  attempt  to  drown,   suffocate,  or 
strangle  any  person,   with  intent,  in  any  of   the  cases   aforesaid,    to 
commit  murder,  shall,  whether  any  bodily  injury  be  effected  or  not,  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

15.  Whosoever  shall,  by  any  means  other  than  those  specified  in  any 
of  the  preceding  sections  of  this  Act,  attempt  to  commit  murder,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

Letters  threatening  to  Murder. 

16.  Whosoever  shall  maliciously  send,  deliver,  or  utter,  or  directly  or 
indirectly  cause  to  be  received,  knowing  the  contents  thereof,  any  letter 
or  writing  threatening  to  kill  or  murder  any  person,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  ten 
years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 

Acts  causing  or  tending  to  cause  Danger  to  Life,  or  Bodily  Harm. 

17.  Whosoever  shall  unlawfully  and  maliciously  prevent  or  impede 
any  person,  being  on  board  of  or  having  quitted  any  ship  or  vessel 
which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  in  his 
endeavour  to  save  his  life,  or  shall  unlawfully  and  maliciously  prevent  or 
impede  any  person  in  his  endeavour  to  save  the  life  of  any  such  person 
as  in  this  section  first  aforesaid,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
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kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  confinement. 

18.  Whosoever  shall  unlawfully  and  maliciously  by  any  means  what- 
soever wound  or  cause  any  grievous  bodily  harm  to  any  person,  or  shoot 
at  any  person,  or,  by  drawing  a  trigger  or  in  any  other  manner,  attempt 
to  discharge  any  kind  of  loaded  arms  at  any  person,  with  intent,  in  any 
of  the  cases  aforesaid,  to  maim,  disfigure,  or  disable  any  person,  or  to 
do  some  other  grievous  bodily  harm  to  any  person,  or  with  intent  to 
resist  or  prevent  the  lawful  apprehension  or  detainer  of  any  person, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

19.  Any  gun,  pistol,  or  other  arms  which  shall  be  loaded  in  the 
barrel  with  gunpowder  or  any  other  explosive  substance,  and  ball,  shot, 
slug,  or  other  destructive  material,  shall  be  deemed  to  be  loaded  arms 
within  the  meaning  of  this  Act,  although  the  attempt  to  discharge  the 
same  may  fail  from  want  of  proper  priming  or  from  any  other  cause. 

20.  Whosoever  shall  unlawfully  and  maliciously  wound  or  inflict  any 
grievous  bodily  harm  upon  any  other  person,  either  with  or  without 
any  weapon  or  instrument,  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  the  term  of  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour. 

21.  Whosoever  shall,   by  any  means  whatsoever,  attempt  to  choke, 
suffocate,  or  strangle  any  other  person,  or  shall,  by  any  means  calculated 
to  choke,  suffocate,  or  strangle,  attempt  to  render  any  other  person  in- 
sensible, unconscious,  or  incapable  of  resistance,  with  intent  in  any  of 
such  cases  thereby  to  enable  himself  or  any  other  person  to  commit,  or 
with  intent  in  any  of  such  cases  thereby  to  assist  any  other  person  in 
committing,  any  indictable  offence,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour. 

22.  Whosoever  shall  unlawfully  apply  or  administer  to  or  cause  to  be 
taken  by,  or  attempt  to  apply  or  administer  to  or  attempt  to  cause  to  be 
administered  to  or  taken  by,  any  person,  any  chloroform,  laudanum,  or 
other  stupefying  or  overpowering  drug,  matter,  or  thing,  with  intent  in 
any  of  such  cases  thereby  to  enable  himself  or  any  other  person  to 
commit,  or  with  intent  in  any  of  such  cases  thereby  to  assist  any  other 
person  in  committing,  any  indictable  offence,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be   liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life  or  for  any  other  term  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour. 

23.  Whosoever  shall  unlawfully  and  maliciously  administer  to  or 
cause  to  be  administered  to  or  taken  by  any  other  person  any  poison 
or  other  destructive  or  noxious  thing,  so  as  thereby  to  endanger  the  life 
of  such  person,  or  so  as  thereby  to  inflict  upon  such  person  any  grievous 
bodily  harm,  shall  be  guilty  of  felony,   and   being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude  for  any  term  not  exceeding  ten   years  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour. 

24.  Whosoever  shall  unlawfully  and  maliciously  administer  to  or  cause 
to  be  administered  to  or  taken  by  any  other  person  any  poison  or  other 
destructive  or  noxious  thing,  with  intent  to  injure,  aggrieve,  or  annoy 
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such  person,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  the  term  of  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour. 

25.  If,  upon  the  trial  of  any  person  for  any  felony  in  the  last  but  one 
preceding  section  mentioned,  the  jury  shall  not  be  satisfied  that  such 
person  is  guilty  thereof,  but  shall  be  satisfied  that  he  is  guilty  of  any 
misdemeanor  in  the  last  preceding  section  mentioned,  then  and  in  every 
such  case  the  jury  may  acquit  the  accused  of  such  felony,  and  find  him 
guilty  of  such  misdemeanor,  and  thereupon  he  shall   be  liable   to   be 
punished  in  the  same  manner  as  if  convicted  upon  an  indictment  for  such 
misdemeanor. 

26.  Whosoever,  being  legally  liable,  either  as  a  master  or  mistress, 
to  provide  for  any  apprentice  or  servant  necessary  food,  clothing,  or 
lodging,  shall  wilfully  and  without  lawful  excuse  refuse  or  neglect  to 
provide  the  same,  or  shall  unlawfully  and  maliciously  do  or  cause  to  be 
done  any  bodily  harm  to  any  such  apprentice  or  servant,  so  that  the  life 
of  such  apprentice  or  servant  shall  be  endangered,  or  the  health  of  such 
apprentice  or  servant  shall   have  been  or  shall  be  likely  to  be  per- 
manently injured,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  the  term  of  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour. 

27.  Whosoever  shall  unlawfully  abandon  or  expose  any  child,  being 
under  the  age  of  two  years,  whereby  the  life  of  such  child  shall  be 
endangered,  or  the   health  of  such  child  shall  have  been  or  shall  be 
likely  to  be  permanently  injured,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  the  term  of  three  years, — or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour. 

28.  Whosoever  shall  unlawfully  and  maliciously,  by  the  explosion  of 
gunpowder  or  other  explosive  substance,  burn,  maim,  disfigure,  disable, 
or  do  any  grievous  bodily  harm  to  any  person,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion   of  the 
court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with   or  without    solitary  confine- 
ment, and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping. 

29.  Whosoever   shall   unlawfully  and   maliciously  cause  any  gun- 
powder or  other  explosive  substance  to  explode,  or  send  or  deliver  to  or 
cause  to  be  taken  or  received  by  any  person  any  explosive  substance  or 
any  other  dangerous  or  noxious  thing,  or  put  or  lay  at  any  place,  or  cast 
or  throw  at  or  upon  or  otherwise  apply  to  any  person,  any  corrosive 
fluid  or  any  destructive  or  explosive  substance,  with  intent  in  any  of  the 
cases  aforesaid  to  burn,  maim,  disfigure,  or  disable  any  person,  or  to  do 
some  grievous  bodily  harm  to  any  person,  shall,  whether  any  bodily  injury 
be  effected  or  not,  be  guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude 
for  life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

30.  Whosoever  shall   unlawfully  and  maliciously  place  or  throw  in 
into,  upon,  against,  or  near  any  building,  ship,-  or  vessel  any  gunpowder 
or  other  explosive  substance,  with  intent  to  do  any  bodily  injury  to  any 
person,  shall,  whether  or  not  any  explosion  take  place,  and  whether  or 
not  any  bodily  injury  be  effected,  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
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in  penal  servitude  for  any  terra  not  exceeding  fourteen  years  and  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  "of  sixteen  years,  with  or 
without  whipping. 

31.  Whosoever  shall  set  or  place,  or  cause  to  be  set  or  placed,  any 
spring  gun,  man-trap,  or  other  engine  calculated  to  destroy  human  life 
or  inflict  grievous  bodily  harm,  with  the  intent  that  the  same  or  whereby 
the  same  may  destroy  or  inflict  grievous  bodily  harm  upon  a  trespasser 
or  other  person  coming  in  contact  therewith,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour;  and  whosoever  shall  knowingly  and  wilfully  permit  any 
such  spring  gun,  man-trap,  or  other  engine  which  may  have  been  set  or 
placed  in  any  place  then  being  in  or  afterwards  coming  into  his  posses- 
sion or  occupation  by  some  other  person  to  continue  so  set  or  placed, 
shall  be  deemed  to  have  set  and  placed  such  gun,  trap,  or  engine  with 
such  intent  as  aforesaid  :  provided,  that  nothing  in  this  section  con- 
tained shall  extend  to  make  it  illegal  to  set  or  place  any  gin  or  trap  such 
as  may  have  been  or  may  be  usually  set  or  placed  with  the  intent  of 
destroying  vermin  :  provided  also,  that  nothing  in  this  section  shall  be 
deemed  to  make  it  unlawful  to  set  or  place  or  cause  to  be  set  or  placed, 
or  to  be  continued  set  or  placed,  from  sunset  to  sunrise,  any  spring  gun, 
man-trap,  or  other  engine  which  shall  be  set  or  placed,  or  caused  or 
continued  to  be  set  or  placed,  in  a  dwelling  house,  for  the  protection 
thereof. 

32.  Whosoever  shall   unlawfully  and  maliciously  put  or  throw  upon 
or  across  any  railway  any  wood,  stone,  or  other  matter  or  thing,  or  shall 
unlawfully  and  maliciously  take  up,  remove,  or  displace  any  rail,  sleeper, 
or  other  matter  or  thing  belonging  to  any  railway,  or  shall  unlawfully 
and  maliciously  turn,  move,  or  divert  any  points  or  other  machinery 
belonging  to  any  railway,  or  shall  unlawfully  and  maliciously  make  or 
show,  hide  or  remove,  any  signal  or  light,  upon  or  near  to  any  railway, 
or  shall  unlawfully  and  maliciously  do  or  cause  to  be  done  any  other 
matter  or  thing,  with  intent,  in  any  of  the  cases  aforesaid,  to  endanger 
the  safety  of  any  person  travelling  or  being  upon  such  railway,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
term  not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

33.  Whosoever  shall  unlawfully  and  maliciously  throw,  or  cause  to 
fall  or  strike,  at,  against,  into,  or  upon  any  engine,  tender,  carriage,  or 
truck,  used  upon  any  railway,  any  wood,  stone,  or  other  matter  or  thing, 
with  intent  to  injure  or  endanger  the  safety  of  any  person  being  in  or 
upon  such  engine,  tender,  carriage,  or  truck,  or  in  or  upon  any  other 
engine,  tender,   carriage,  or  truck  of  any  train   of  which  such  first- 
mentioned  engine,  tender,  carriage,  or  truck  shall  form  part,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term 
not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour. 

34.  Whosoever,  by  any  unlawful  act,  or  by  any  wilful  omission  or 
neglect,  shall  endanger  or  cause  to  be  endangered  the  safety  of  any  person 
conveyed  or  being  in  or  upon  a  railway,  or  shall  aid  or  assist  therein, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour. 

35.  Whosoever,  having  the  charge  of  any  carriage  or  vehicle,  shall 
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carriages  in-      by  wanton  or  furious  driving  or  racing,  or  other  wilful  misconduct,  or 
juring  persons   by  wilful  neglect,  do  or  cause  to  be  done  any  bodily  harm  to  any  person 
whatsoever,   shall  be  guilty  of  a  misdemeanor,   and   being    convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour. 

As&aults. 

36.  Whosoever  shall,  by  threats  or  force,  obstruct  or  prevent,  or  en- 
deavour to  obstruct  or  prevent,  any  clergyman  or  other  minister  in  or 
from  celebrating  Divine  service  or  otherwise  officiating  in  any  church, 
chapel,  meeting-house,  or  other  place  of  Divine  worship,  or  in  or  from  the 
performance  of  his  duty  in  the  lawful  burial  of  the  dead  in  any  church- 
yard or  other  burial  place,  or  shall  strike  or  offer  any  violence  to,  or 
shall,  upon  any  civil  process,  or  under  the  pretence  of  executing  any 
civil  process,  arrest  any  clergyman  or  other  minister  who  is  engaged  in, 
or  to  the  knowledge  of  the  offender  is  about  to  engage  in,  any  of  the 
rites  or  duties  in  this  section  aforesaid,  or  who  to  the  knowledge  of  the 
offender  shall  be  going  to  perform  the  same  or  returning  from  the  per- 
formance thereof,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard  labour. 

37.  Whosoever   shall  assault  and  strike  or  wound  any  magistrate, 
officer,  or  other  person  whatsoever  lawfully  authorized,  in  or  on  account 
of  the  exercise  of  his  duty  in  or  concerning  the  preservation  of  any  vessel 
in  distress,  or  of  any  vessel,  goods,  or  effects  wrecked,  stranded,  or  cast 
on  shore,  or  lying  under  water,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  term  not  exceeding  seven  years  and 
not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour. 

38.  Whosoever  shall  assault  any  person  with  intent  to  commit  felony, 
or  shall  assault,  resist,  or  wilfully  obstruct  any  peace  officer,  in  the  due 
execution  of  his  duty,  or  any  person  acting  in  aid  of  such  officer,  or 
shall  assault  any  person  with  intent  to  resist  or  prevent  the  lawful 
apprehension  or  detainer  of  himself  or  of  any  other  person   for   any 
offence,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour. 

39.  Whosoever  shall  beat,  or  use  any  violence  or  threat  of  violence  to 
any  person,  with  intent  to  deter  or  hinder  him  from  buying,  selling,  or 
otherwise  disposing  of,  or  to  compel  him  to  buy,  sell,  or  otherwise  dis- 
pose of,  any  wheat  or  other  grain,  flour,  meal,  malt,  or  potatoes,  in  any 
market  or  other  place,  or  shall  beat  or  use  any  such  violence  or  threat 
to  any  person  having  the  care  or  charge  of  any  wheat  or  other  grain, 
flour,  meal,  malt,  or  potatoes,  whilst  on  the  way  to  or  from  any  city, 
market  town,  or  other  place,  with  intent  to  stop  the  conveyance  of  the 
same,  shall,  on  conviction  thereof  before  two  justices  of  the  peace,  be 
liable  to  be  imprisoned  and  kept  to  hard  labour  in  the  common  gaol  or 
house  of  correction  for  any  term  not  exceeding  three  months :  provided, 
that  no  person  who  shall  be  punished  for  any  such  offence  by  virtue  of 
this  section  shall  be  punished  for  the  same  offence  by  virtue  of  any  other 
law  whatsoever. 

40.  Whosoever  shall  unlawfully  and  with  force  hinder  or  prevent  any 
seaman,  keelman,  or  caster  .from  working  at  or  exercising  his  lawful 
trade,  business,  or  occupation,  or  shall  beat,  or  use  any  violence  to  any 
such  person  with  intent  to  hinder  or  prevent  him  from  working  at  or 
exercising  the  same,  shall,  on  conviction  thereof  before  two  justices  of 
the  peace,  be  liable  to  be  imprisoned  and  kept  to  hard  labour  in  the 
common  gaol  or  house  of  correction  for  any  term  not  exceeding  three 
months:  provided,   that  no  person  who  shall  be  punished  for  any  such 


Assaulting  a 
magistrate, 
&c.  on  ac- 
count of  his 
preserving 
wreck. 


Assault  with 
intent  to  com- 
mit felony,  or 
on  peace 
officers,  &c. 


Assaults  with 
intent  to  ob- 
struct the  sale 
of  grain,  or  its 
free  passage. 


Assaults  on 
seamen,  &c. 


Appendix  of  Statutes. 

offence  by  reason  of  this  section  shall  be  punished  for  the  same  offence 
by  virtue  of  any  other  law  whatsoever. 

41.  Whosoever,  in  pursuance  of  any  unlawful  combination  or  con- 
spiracy to  raise  the  rate  of  wages,  or  of  any  unlawful  combination  or 
conspiracy  respecting  any  trade,  business,  or  manufacture,  or  respecting 
any  person  concerned  or  employed  therein,  shall  unlawfully  assault  any 
person,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour. 

42.  Where  any  person  shall  unlawfully  assault  or   beat   any  other 
person,  two  justices  of  the  peace,  upon  complaint  by  or  on  behalf  of  the 
party  aggrieved,  may  hear  and  determine  such  offence,  and  the  offender 
shall,  upon  conviction  thereof  before  them,  at  the  discretion  of  the  jus- 
tices, either  be  committed  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned  with  or  without  hard  labour  for  any  term  not 
exceeding  two  months,  or  else  shall  forfeit  and  pay  such  fine  as  shall 
appear  to  them  to  be  meet,  not  exceeding,  together  with  costs  (if  or- 
dered), the  sum  of  five  pounds ;  and  if  such  fine  as  shall  be  so  awarded, 
together  with  the  costs  (if  ordered),  shall  not  be  paid,  either  immediately 
after  the  conviction  or  within  such  period  as  the  said  justices  shall  at 
the  time  of  the  conviction  appoint,  they  may  commit  the  offender  to  the 
common  gaol  or  house  of  correction,  there  to  be  imprisoned,  with  or 
without  hard  labour,  for  any  term  not  exceeding  two  months,  unless 
such  fine  and  costs  be  sooner  paid. 

43.  When  any  person  shall   be  charged  before  two  justices  of  the 
peace  with  an  assault  or  battery  upon  any  male  child  whose  age  shall 
not  in  the  opinion  of  such  justices  exceed  fourteen  years,  or  upon  any 
female,  either  upon  the  complaint  of  the  party  aggrieved  or  otherwise, 
the  said  justices,  if  the  assault  or  battery  is  of  such  an  aggravated  nature 
that  it  cannot  in  their  opinion  be  sufficiently  punished  under  the  pro- 
visions hereinbefore  contained  as  to  common  assaults  and  batteries,  may 
proceed  to  hear  and  determine  the  same  in  a  summary  way,  and,  if  the 
same  be  proved,  may  convict  the  person  accused ;  and  every  such  offender 
shall  be  liable  to  be  imprisoned  in  the  common  gaol  or  house  of  correc- 
tion, with  or  without  hard  labour,  for  any  period  not  exceeding  six 
months,  or  to  pay  a  fine  not  exceeding  (together  with  costs)  the  sum  of 
twenty  pounds,   and  in  default  of  payment  to  be  imprisoned  in  the 
common  gaol  or  house  of  correction  for  any  period  not  exceeding  six 
months,  unless  such  fine  and  costs  be  sooner  paid,  and,  if  the  justices 
shall  so  think  fit,  in  any  of  the  said  cases,  shall  be  bound  to  keep  the 
peace  and  be  of  good  behaviour  for  any  period  not  exceeding  six  months 
from  the  expiration  of  such  sentence. 

44.  If  the  justices,  upon  the  hearing  of  any  such  case  of  assault  or 
battery  upon  the  merits,  where  the  complaint  was  preferred  by  or  on 
the  behalf  of  the  party  aggrieved,  under  either  of  the  last  two  preced- 
ing sections,  shall  deem  the  offence  not  to  be  proved,  or  shall  find  the 
assault  or  battery  to  have  been  justified,  or  so  trifling  as  not  to  merit 
any  punishment,  and  shall  accordingly  dismiss  the  complaint,  they  shall 
forthwith  make  out  a  certificate  under  their  hands  stating  the  fact  of 
such  dismissal,  and  shall  deliver  such  certificate  to  the  party  against 
whom  the  complaint  was  preferred. 

45.  If  any  person,  against  whom  any  such  complaint  as  in  either  of 
the  last  three  preceding  sections  mentioned  shall  have  been  preferred  by 
or  on  the  behalf  of  the  party  aggrieved,  shall  have  obtained  such  certifi- 
cate,  or,  having  been  convicted,  shall  have  paid  the  whole   amount 
adjudged  to  be  paid,  or  shall  have  suffered  the  imprisonment  or  impri- 
sonment with  hard  labour  awarded,  in  every  such  case  he  shall  be 
released  from  all  further  or  other  proceedings,  civil  or  criminal,  for  the 
same  cause. 

46.  Provided,  that  in  case  the  justices  shall  find  the  assault  or  battery 
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complained  of  to  have  been  accompanied  by  any  attempt  to  commit 
felony,  or  shall  be  of  opinion  that  the  same  is,  from  any  other  circum- 
stance, a  fit  subject  for  a  prosecution  by  indictment,  they  shall  abstain 
from  any  adjudication  thereupon,  and  shall  deal  with  the  case  in  all 
respects  in  the  same  manner  as  if  they  had  no  authority  finally  to  hear 
and  determine  the  same  :  provided  also,  that  nothing  herein  contained 
shall  authorize  any  justices  to  hear  and  determine  any  case  of  assault  or 
battery  in  which  any  question  shall  arise  as  to  the  title  to  any  lands, 
tenements,  or  hereditaments,  or  any  interest  therein  or  accruing  there- 
from, or  as  to  any  bankruptcy  or  insolvency,  or  any  execution  under  the 
process  of  any  court  of  justice. 

47.  Whosoever  shall  be  convicted  upon  an  indictment  of  any  assault 
occasioning  actual  bodily  harm  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  the  term  of  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour;   and  whosoever  shall  be  convicted  upon  an  indictment  for 
a  common  assault  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
imprisoned  for  any  term  not  exceeding  one  year,  with  or  without  hard 
labour. 

Rape,  Abduction,  and  Defilement  of  Women. 

48.  Whosoever  shall  be  convicted  of  the  crime  of  rape  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any  term  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour. 

49.  Whosoever   shall,   by  false   pretences,   false  representations,   or 
other  fraudulent  means,  procure  any  woman  or  girl  under  the  age  of 
twenty-one  years  to  have  illicit  carnal  connexion  with  any  man,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour. 

50.  Whosoever  shall  unlawfully  and  carnally  know  and  abuse  any 
girl   under  the  age  of  ten  years  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  three  years, 
— or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour. 

51.  Whosoever  shall  unlawfully  and  carnally  know  and  almse  any 
girl  being  above  the  age  of  ten  years  and  under  the  age  of  twelve  years 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
the  term  of  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour. 

52.  Whosoever  shall  be  convicted  of  any  indecent  assault  upon  any 
female,  or  of  any  attempt  to  have  carnal  knowledge  of  any  girl  under 
twelve  years  of  age,  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour. 

53.  Where  any  woman  of  any  age  shall  have  any  interest,  whether 
legal  or  equitable,  present  or  future,  absolute,  conditional,  or  contingent, 
in  any  real  or  personal  estate,  or  shall  be  a  presumptive  heiress  or 
coheiress,  or  presumptive  next  of  kin,  or  one  of  the  presumptive  next  of 
kin,  to  any  one  having  such  interest,  whosoever  shall,  from  motives  of 
lucre,  take  away  or  detain  such  woman  against  her  will,  with  intent  to 
marry  or  carnally  know  her,  or  to  cause  her  to  be  married  or  carnally 
known  by  any  other  person ;  and  whosoever  shall  fraudulently  allure, 
take  away,  or  detain  such  woman,  being  under  the  age  of  twenty-one 
years,  out  of  the  possession  and  against  the  will  of  her  father  or  mother, 
or  of  any  other  person  having  the  lawful  care  or  charge  of  her,  with 


Cl 


the  will  of 
her  father, 
&c. 


Offender 
incapable  of 
taking  any  of 
her  property. 


Forcible  ab- 
duction of  any 
woman  with 
intent  to 
marry  her. 


Abduction  of 
a  girl  under . 
sixteen  years 
of  age. 


Appendix  of  Statutes. 

intent  to  marry  or  carnally  know  her,  or  to  cause  her  to  be  married  or 
carnally  known  by  any  other  person,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and 
not  less  than  three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour ;  and  whosoever  shall 
be  convicted  of  any  offence  against  this  section  shall  be  incapable  of 
taking  any  estate  or  interest,  legal  or  equitable,  in  any  real  or  personal 
property  of  such  woman,  or  in  which  she  shall  have  any  such  interest, 
or  which  shall  come  to  her  as  such  heiress,  coheiress,  or  next  of  kin  as 
aforesaid  ;  and  if  any  such  marriage  as  aforesaid  shall  have  taken  place, 
such  property  shall,  upon  such  conviction,  be  settled  in  such  manner  as 
the  Court  of  Chancery  in  England  or  Ireland  shall  upon  any  information 
at  the  suit  of  the  attorney-general  appoint. 

54.  Whosoever  shall,  by  force,  take  away  or  detain  against  her  will 
any  woman,  of  any  age,  with  intent  to  marry  or  carnally  know  her,  or 
to  cause  her  to  be  married  or  carnally  known  by  any  other  person,  shall 
be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  fourteen  years  and  not  less  than  three   years, — or   to   be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour. 

55.  Whosoever  shall  unlawfully  take  or  cause  to  be  taken  any  un- 
married girl,  being  under  the  age  of  sixteen  years,  out  of  the  possession 
and  against  the  will  of  her  father  or  mother,  or  of  any  other  person 
having  the  lawful  care  or  charge  of  her,  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the   discretion  of  the 
court,  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour. 

Ch  lid-stealing. 

56.  Whosoever  shall  unlawfully,  either  by  force  or  fraud,  lead  or  take  Child-stealing, 
away,  or  decoy  or  entice  away  or  detain,  any  child  under  the  age  of 

fourteen  years,  with  intent  to  deprive  any  parent,  guardian,  or  other 
person  having  the  lawful  care  or  charge  of  such  child  of  the  possession 
of  such  child,  or  with  intent  to  steal  any  article  upon  or  about  the 
person  of  such  child,  to  whomsoever  such  article  may  belong,  and 
whosoever  shall,  with  any  such  intent,  receive  or  harbour  any  such 
child,  knowing  the  same  to  have  been,  by  force  or  fraud,  led,  taken, 
decoyed,  enticed  away,  or  detained  as  in  this  section  before  mentioned, 
shall  be  guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or  without 
whipping :  provided,  that  no  person  who  shall  have  claimed  any  right 
to  the  possession  of  such  child,  or  shall  be  the  mother  or  "shall  have 
claimed  to  be  the  father  of  an  illegitimate  child,  shall  be  liable  to  be 
prosecuted  by  virtue  hereof  on  account  of  the  getting  possession  of  such 
child,  or  taking  such  child  out  of  the  possession  of  any  person  having 
the  lawful  charge  thereof. 

Bigamy. 

57.  Whosoever,  being  married,  shall  marry  any  other  person  during  Bigamy, 
the  life  of  the  former  husband  or  wife,  whether  the  second  marriage 

shall  have  taken  place  in  England  or  Ireland  or  elsewhere,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard 
VOL.  III.  3  E 
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labour ;  and  any  such  offence  may  be  dealt  with,  inquired  of,  tried,  de- 
termined, and  punished  in  any  county  or  place  in  England  or  Ireland 
where  the  offender  shall  be  apprehended  or  be  in  custody,  in  the  same 
manner  in  all  respects  as  if  the  offence  had  been  actually  committed  in 
that  county  or  place :  provided,  that  nothing  in  this  section  contained 
shall  extend  to  any  second    marriage    contracted    elsewhere    than   in 
England  and  Ireland  by  any  other  than  a  subject  of  Her  Majesty,  or 
to  any  person  marrying  a  second  time  whose  husband  or  wife  shall 
have  been  continually  absent  from  such  person  for  the  space  of  seven 
years  then  last  past,  and  shall  not  have  been  known  by  such  person 
to  be  living  within  that  time,  or  shall  extend  to  any  person  who,  at 
the  time  of  su,ch  second  marriage,  shall  have  been  divorced  from  the 
bond  of  the  first  marriage,  or  to  any  person  whose  former  marriage 
shall  have  been  declared  void  by  the  sentence  of  any  court  of  competent 
jurisdiction. 

Attempts  to  procure  Abortion. 

58.  Every  woman,  being  with  child,  who,  with  intent  to  procure  her 
own  miscarriage,  shall  unlawfully  administer  to  herself  any  poison  or 
other  noxious  thing,  or  shall  unlawfully  use  any  instrument  or  other 
means  whatsoever  with  the  like  intent,  and  whosoever,  with  intent  to 
procure  the  miscarriage  of  any  woman,  whether  she  be  or  be  not  with 
child,  shall  unlawfully  administer  to  her  or  cause  to  be  taken  by  her  any 
poison  or  other  noxious  thing,  or  shall  unlawfully  use  any  instrument 
or  other  means  whatsoever  with  the  like  intent,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of  the 
court,,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement. 

59.  Whosoever  shall  unlawfully  supply  or   procure  any  poison  or 
other  noxious  thing,  or  any  instrument  or  thing  whatsoever,  knowing 
that  the  same  is  intended  to  be  unlawfully  used  or  employed  with  intent 
to  procure  the  miscarriage  of  any  woman,  whether  she  be  or  be  not  with 
child,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,   at  the  discretion   of  the  court,  to  be  kept  in  penal 
servitude  for  the  term  of  three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour. 

Concealing  the  Birth  of  a   Child. 

60.  If  any  woman  shall  be  delivered  of  a  child,  every  person  who 
shall,  by  any  secret  disposition  of  the  dead  body  of  the  said  child, 
whether  such   child  died  before,  at,  or  after  its  birth,   endeavour  to 
conceal  the  birth  thereof,  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour  :  ffrovided,  that  if  any  person  tried  for  the  murder  of  any  child 
shall  be  acquitted  thereof,  it  shall  be  lawful  for  the  jury  by  whose 
verdict  such  person  shall  be  acquitted  to  find,  in  case  it  shall  so  appear 
in  evidence,  that  the  child  had  recently  been  born,  and  that  such  person 
did,  by  some  secret  disposition  of  the  dead  body  of  such  child,  endeavour 
to  conceal  the  birth  thereof,  and  thereupon  the  court  may  pass  such 
sentence  as  if  such  person  had  been  convicted  upon  an  indictment  for 
the  concealment  of  the  birth. 

Unnatural  Offences. 

61.  Whosoever  shall  be  convicted  of  the  abominable  crime  of  buggery, 
committed  either  with  mankind  or  with  any  animal,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  than  ten  years. 
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62.  Whosoever  shall  attempt  to  commit  the  said  abominable  crime,   Attempt  to 
or  shall  be  guilty  of  any  assault  with  intent  to  c.ommit  the  same,  or  of  commit  an 
any  indecent  assault  upon  any  male  person,  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  shall  be  liable,  at  the  discretion 

of  the  court,  to  be  kept  in  penal  servitude  for  any  term  not  exceeding 
ten  years  and  not  less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour. 

63.  Whenever,  upon  the  trial  for  any  offence  punishable  under  this 
Act,  it  may  be .  necessary  to  prove  carnal  knowledge,  it  shall  not  be 
necessary  to  prove  the  actual  emission  of  seed  in  order  to  constitute  a 
carnal  knowledge,  but  the  carnal  knowledge  shall  be  deemed  complete 
upon  proof  of  penetration  only. 

Making  Gunpowder  to  commit  Offences,  and  searching  for  the  same. 

64.  Whosoever  shall  knowingly  have  in  his  possession,  or  make  or 
manufacture,  any  gunpowder,  explosive  substance,  or  any  dangerous  or 
noxious  thing,    or   any  machine,  engine,   instrument,    or   thing,   with 
intent  by  means  thereof  to  commit,  or  for  the  purpose  of  enabling  any 
other  person  to  commit,  any  of  the  felonies  in  this  Act  mentioned,  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping. 

65.  Any  justice  of  the  peace  of  any  county  or  place  in  which  any- 
such  gunpowder,  or  other  explosive,  dangerous,  or  noxious  substance  or 
thing,  or  any  such  machine,  engine,  instrument,  or  thing,  is  suspected 
to  be  made,  kept,  or  carried  for  the  purpose  of  being  used  in  committing 
any  of  the   felonies   in   this  Act  mentioned,    upon   reasonable   cause 
assigned  upon  oath  by  any  person,  may  issue  a  warrant  under  his  hand 
and  seal  for  searching,   in   the  daytime;   any  house,    mill,    magazine, 
storehouse,  warehouse,  shop,  cellar,  yard,  wharf,  or  other  place,  or  any 
carriage,  waggon,   cart,   ship,   boat,   or  vessel,   in  which  the  same  is 
suspected  to  be  made,  kept,  or  carried  for  such  purpose  as  hereinbefore 
mentioned ;    and  every  person  acting  in  the   execution   of  any  such 
warrapt  shall  have  for  seizing,  removing  to  proper  places,  and  detain- 
ing all  such  gunpowder,  explosive,  dangerous,  or  noxious  substances, 
machines,  engines,  instruments,   or  things,  found   upon   such   search, 
which  he  shall  have  good  cause  to  suspect  to  be  intended  to  be  used  in 
committing  any  such  offence,  and  the  barrels,  packages,  cases,  and  other 
receptacles  in  which  the  same  shall  be,  the  same  powers  and  protections 
which  are  given  to  persons  searching  for  unlawful  quantities  of  gun- 
powder, under  the  warrant  of  a  justice  by  the  Act  passed  in  the  session 
holden  in  the  twenty-third  and  twenty-fourth  years  of  the  reign  of  Her 
present  Majesty,  chapter  one  hundred  and  thirty-nine,  intituled  *  An 
Act  to  amend  the  law  concerning  the  making,  keeping,  and  carriage 
of  gunpowder  and  compositions  of  an  explosive  nature,  and  concerning 
the  manufacture,  sale,  and  use  of  fireworks.' 

Other  Matters. 

66.  Any  constable  or  peace  officer  may  take  into  custody,  without  a 
warrant,  any  person  whom  he  shall  find  lying   or   loitering   in   any 
highway,  yard,  or  other  place  during  the  night,  and  whom  he  shall  have 
good  cause  to  suspect  of  having  committed  or  being  about  to  commit 
any  felony  in  this  Act  mentioned,  and  shall  take  such  person  as  soon  as 
reasonably  maybe  before  a  justice  of  the  peace,  to  be  dealt  with  accord- 
ing to  law. 

67.  In  the  case  of  every  felony  punishable  under  this  Act,  every 
principal  in  the  second  degree,  and  every  accessory  before  the  fact, 
shall  be  punishable  in  the  same  manner  as  the  principal  in  the  first 
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degree  is  by  this  Act  punishable  ;  and  every  accessory  after  the  fact  to 
any  felony  punishable  under  this  Act  (except  murder)  shall  be  liable  to 
be  imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour;  and  every  accessory  after  the  fact  to  murder  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
life  or  for  any  term  not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without  hard  labour  ;  and 
whosoever  shall  counsel,  aid,  or  abet  the  commission  of  any  indictable 
misdemeanor  punishable  under  this  Act  shall  be  liable  to  be  proceeded 
against,  indicted,  and  punished  as  a  principal  offender. 

68.  All  indictable  offences  mentioned  in  this  Act  which  shall  be  com- 
mitted within  the  jurisdiction  of  the  Admiralty  of  England  or  Ireland 
shall  be  deemed  to  be  offences  of  the  same  nature  and  liable  to  the  same 
punishments  as  if  they  had  been  committed  upon  the  land  in  England 
or  Ireland,  and  may  be  dealt  with,  inquired  of,  tried,  and  determined  in 
any  county  or  place  in  England  or  Ireland  in  which  the  offender  shall 
be  apprehended  or  be  in  custody,  in  the  same  manner  in  all  respects  as 
if  they  had  been  actually  committed  in  that  county  or  place  ;  and  in  any 
indictment  for  any  such  offence,  or  for  being  an  accessory  to  such  an 
offence,  the  venue  in  the  margin  shall  be  the  same  as  if  the  offence 
had  been  committed  in  such  county  or  place,  and  the  offence  shall  be 
averred  to  have  been  committed   ( on  the  high  seas  : '  provided,  that 
nothing  herein  contained  shall  alter  or  affect  any  of  the  laws  relating  to 
the  government  of  Her  Majesty's  land  or  naval  forces. 

69.  Whenever  imprisonment,  with  or  without  hard  labour,  may  be 
awarded  for  any  indictable   offence   under   this    Act,  the    court   may 
sentence  the  offender  to  be  imprisoned,  or  to  be  imprisoned  and  kept  to 
hard  labour  in  the  common  gaol  or  house  of  correction. 

70.  Whenever  solitary  confinement  may  be  awarded  for  any  offence 
under  this  Act,  the  court  may  direct  the  offender  to  be  kept  in  solitary 
confinement  for  any  portion  or  portions  of  any  imprisonment,  or  of  any 
imprisonment  with  hard  labour,  which  the  court  may  award,  not  ex- 
ceeding one  month  at  any  one  time,  and  not  exceeding  three  months 
in  any  one  year;  and  whenever  whipping  may  be  awarded  for  any 
offence  under  this  Act,  the  court  may  sentence  the  offender  to  be  once 
privately   whipped,   and  the  number   of  strokes    and   the   instrument 
with  which  they  shall  be  inflicted  shall  be  specified  by  the  court  in 
the  sentence. 

71.  Whenever  any  person  shall  be  convicted  of  any  indictable  mis- 
demeanor punishable  under  this  Act,  the  court  may,  if  it  shall  think 
fit,  in  addition  to  or  in  lieu  of  any  punishment  by  this  Act  authorized, 
fine  the  offender,  and  require  him  to  enter  into  his  own  recognizances, 
and  to  find  sureties,  both  or  either,  for  keeping  the  peace  and  being 
of  good  behaviour ;  and  in  case  of  any  felony  punishable  under  this  Act 
otherwise  than  with  death  the  court  may,  if  it  shall  think  fit,  require 
the  offender  to  enter  into  his  own  recognizances  and  to  find  sureties,  both 
or  either,    for  keeping  the  peace,  in  addition  to  any  punishment  by 
this  Act  authorized :  provided,  that  no  person  shall  be  imprisoned  for 
not  finding  sureties  under  this  clause  for  any  period  exceeding  one 
year. 

72.  No  summary  conviction  under  this  Act  shall  be  quashed  for  want 
of  form,    or   be   removed    by  certiorari   into    any   of  Her    Majesty's 
Superior  Courts  of  Record ;    and  no  warrant  of  commitment  shall  be 
held  void  by  reason  of  any  defect  therein,  provided  it  be  therein  alleged 
that  the  party  has  been  convicted,  and  there  be  a  good  and  valid  con- 
viction to  sustain  the  same. 

73.  Where  any  complaint  shall  be  made  of  any  offence  against  sec- 
tion twenty-six  of  this  Act,  or  of  any  bodily  injury  inflicted  upon  any 
person  under  the  age  of  sixteen  years,  for  which  the  party  commit- 
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ting  it  is  liable  to  be  indicted,  and  the  circumstances  of  which  offence 
amount,  in  point  of  law,  to  a  felony,  or  an  attempt  to  commit  a  felony, 
or  an  assault  with  intent  to  commit  a  felony,  and  two  justices  of  the 
peace  before  whom  such  complaint  is  heard  shall  certify  under  their 
hands  that  it  is  necessary  for  the  purposes  of  public  justice  that  the 
prosecution  should  be  conducted  by  the  guardians  of  the  union  or 
place,  or,  where  there  are  no  guardians,  by  the  overseers  of  the  poor 
of  the  place,  in  which  the  offence  shall  be  charged  to  have  been. 
committed,  such  guardians  or  overseers,  as  the  case  may  be,  upon 
personal  service  of  such  certificate  or  a  duplicate  thereof  upon  the 
clerk  of  such  guardians  or  upon  any  one  of  such  overseers,  shall  con- 
duct the  prosecution,  and  shall  pay  the  costs  reasonably  and  properly 
incurred  by  them  therein  (so  far  as  the  same  shall  not  be  allowed  to 
them  under  any  order  of  any  court)  out  of  the  common  fund  of  the 
union,  or  out  of  the  funds  in  the  hands  of  the  guardians  or  overseers, 
as  the  case  may  be ;  and,  where  there  is  a  board  of  guardians,  the 
clerk  or  some  other  officer  of  the  union  or  place,  and,  where  there  is 
no  board  of  guardians,  one  of  the  overseers  of  the  poor,  may,  if  such 
justices  think  it  necessary  for  the  purposes  of  public  justice,  be  bound 
over  to  prosecute. 

74.  Where  any  person  shall  be  convicted  on  any  indictment  of  any 
assault,  whether  with  or  without  battery  and  wounding,  or  either  of 
them,   such  person  may,   if  the   court   think   fit,   in   addition  to   any 
sentence  which  the  court  may  deem  proper  for  the  offence,  be  adjudged 
to  pay  to  the  prosecutor  his  actual  and  necessary  costs  and  expenses  of 
the  prosecution,  and  such  moderate  allowance  for  the  loss  of  time  as  the 
court  shall  by  affidavit  or  other  inquiry  and  examination  ascertain  to 
be  reasonable ;  and,  unless  the  sum  so  awarded  shall  be  sooner  paid,  the 
offender  shall  be  imprisoned  for  any  term  the  court  shall  award,  not 
exceeding  three  months,  in  addition  to  the  term  of  imprisonment  (if 
any)  to  which  the  offender  may  be  sentenced  for  the  offence. 

75.  The  court  may,  by  warrant  under  hand  and  seal,  order  such  sum 
as  shall  be  so  awarded  to  be  levied  by  distress  and  sale  of  the  goods  and 
chattels   of  the  offender,  and   paid  to   the   prosecutor,    and   that   the 
surplus,  if  any,  arising  from  such  sale,  shall  be  paid  to  the  owner  ;  and 
in  case  such  sum  shall  be  so  levied  the  imprisonment  awarded  until 
payment  of  such  sum  shall  thereupon  cease. 

76.  Every  offence  hereby  made  punishable  on  summary  conviction 
may  be  prosecuted  in  England  in  the  manner  directed  by  the  Act  of 
the  session  holden  in  the  eleventh  and  twelfth  years  of  Queen  Victoria, 
chapter  forty-three,  and  may  be  prosecuted  in  Ireland  before  two  or 
more  justices  of  the  peace,  or  one  metropolitan  or  stipendiary  magis- 
trate, in  the  manner  directed  by  the  Act  of  the  session  holden  in  the 
fourteenth  and  fifteenth  years  of  Queen  Victoria,  chapter  ninety-three, 
or  in  such  other  manner  as  may  be  directed  by  any  Act  that  may  be 
passed  for  like  purposes ;  and  all  provisions  contained  in  the  said  Acts 
shall  be  applicable  to  such  prosecutions  in  the  same  manner  as  if  they 
were  incorporated  in  this  Act  :  provided,  that  nothing  in  this  Act  con- 
tained shall  in  any  manner  alter  or  affect  any  enactment  now  in  force 
relating  to  procedure,  in  the  case  of  any  offence  punishable  on  summary 
conviction,  within  the  City  of  London  or  the  metropolitan  police  district, 
or  the  recovery  or  application  of  any  penalty  or  forfeiture  for  any  such 
offence. 

77.  The  court  before  which  any  misdemeanor  indictable  under  the 
provisions  of  this  Act  shall  be  prosecuted  or  tried  may  allow  the  costs 
of  the  prosecution  in  the  same  manner  as  in  cases  of  felony  ;  and  every 
order  for  the  payment  of  such  costs  shall  be  made  out,  and  the  sum  of 
money  mentioned  therein  paid  and  repaid,  upon  the  same  terms  and  in 
the  same  manner  in  all  respects  as  in  cases  of  felony. 
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78.  Nothing  in  this  Act  contained  shall  extend  to  Scotland,  except 
as  hereinbefore  otherwise  expressly  provided. 

79.  This  Act  shall  commence   and  take  effect  on  the  first  day  of 
November,  one  thousand  eight  hundred  and  sixty-one. 

27  &  28  VICT.  c.  47. 

An  Act  to  amend  the  Penal  Servitude  Acts. 

[25th  July,  1864.] 

'  Whereas  two  Acts  were  passed,  the  one  chapter  ninety-nine  in  the 
session  of  the  sixteenth  and  seventeenth  years  of  the  reign  of  Her 
present  Majesty,  and  the  other  chapter  three  in  the  session  of  the 
twentieth  and  twenty-first  years  of  the  same  reign,  having  for  their 
object  the  substitution  of  other  punishments  in  lieu  of  transportation  : 
And  whereas  it  is  expedient  to  amend  the  said  Acts  : '  be  it  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

1.  This  Act  shall  be  construed  as  one  with  the  above-mentioned  Acts, 
and  the  said  Acts,  together  with  this  Act,  may  be  cited  for  all  purposes 
as  the  Penal  Servitude  Acts,  1853,  1857,  and  1864,  and  each  of  the  said 
Acts  may  be  cited  as  the  Penal  Servitude  Act  of  the  year  in  which  it 
was  passed. 

Sentences  of  Penal  Servitude. 

2.  No  person  shall  be  sentenced  to  penal  servitude  in  respect  to  any 
offence  committed  after  the  passing  of  this  Act  for  a  period  of  less  than 
five  years,  and  where  under  any  Act  now  in  force  a  period  of  less  than 
five  years  is  the  utmost  sentence  of  penal  servitude  that  can  be  awarded, 
a  period  of  five  years  shall,  in  respect  to  any  offence  committed  after  the 
passing  of  this  Act,  in  such  Act  be  substituted  for  the  less  period  ;  and 
where  under  any  Act  now  in  force  a  period  of  either  less  or  more  than 
five  years  may  be  awarded  as  a  sentence  of  penal  servitude,  the  least 
sentence  of  penal  servitude  that  can  be  awarded  under  that  Act  shall, 
in  respect  to  any  offence  committed  after  the  passing  of  this  Act,  be  a 
period  of  five  years ;  and  where  any  person  shall  on  indictment  be  con- 
victed of  any  crime  or  offence  punishable  with  penal  servitude,  after 
having  been  previously  convicted  of  felony,  or,  in   Scotland,  of  any 
crime  (whether  such  previous  conviction  shall  have  taken  place  upon  an 
indictment  or  under  the  provisions  of  the  Act  passed  in  the  eighteenth 
and  nineteenth  of  Victoria,  chapter  one  hundred   and  twenty-six),  the 
least  sentence  of  penal  servitude  that  can  be  awarded  in  such  case  shall 
be  a  period  of  seven  years. 

Convict  Prisons. 

3.  One   of  Her   Majesty's  principal   secretaries  of  state   in  Great 
Britain,   and  the  lord  lieutenant  or  other  chief  governor  in  Ireland, 
may,  by  warrant  under  his  hand  and  seal,  empower  any  two  or  more 
justices  of  the  peace,  to  be  named  in  such  warrant,  acting  for  any  county 
in  which  a  prison  for  the  reception  of  convicts  under  sentence  of  penal 
servitude  is  situate,  to  order,  from  time  to  time,  the  infliction  of  corporal 
punishment  on  any  convict  confined  in  such  prison,  for  an  offence  com- 
mitted by  such  convict  in  such  prison,  and  against  the  discipline  thereof; 
and  any  two  or  more  justices  of  the  peace  thus  empowered  shall  have 
the  same  power  of  adjudicating  on  such  offences,  arid  of  ordering  the 
infliction  of  such  punishment,  to  be  exercised  under  the  same  conditions 
as  one  of  the  directors  of  convict  prisons  would  have,  and  no  greater. 

.Licences. 

4.  A  licence  granted  under  the  said  Penal  Servitude  Acts,  or  any  of 
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them,  may  be  in  the  form  set  forth  in  Schedule  (A.)  to  this  Act  annexed, 
and  may  be  written,  printed,  or  lithographed.  If  any  holder  of  a  licence 
granted  in  the  form  set  forth  in  the  said  Schedule  (A.)  is  convicted, 
either  by  the  verdict  of  a  jury,  or  upon  his  own  confession,  of  any 
offence  for  which  he  is  indicted,  his  licence  shall  be  forthwith  forfeited 
by  virtue  of  such  conviction  ;  or  if  any  holder  of  a  licence  granted  under 
the  said  Penal  Servitude  Acts,  or  any  of  them,  who  shall  be  at  large  in 
the  United  Kingdom,  shall,  unless  prevented  by  illness  or  other  unavoid- 
able cause,  fail  to  report  himself  personally,  if  in  Great  Britain  to  the 
chief  police  station  of  the  borough  or  police  division,  and  if  in  Ireland 
to  the  constabulary  station  of  the  locality,  to  which  he  may  go  within 
three  days  after  his  arrival  therein,  and  being  a  male  subsequently  once 
in  each  month,  at  such  time  and  place,  in  such  manner,  and  to  such 
person  as  the  chief  officer  of  the  constabulary  force  to  which  such  station 
belongs  shall  appoint,  or  shall  change  his  residence  from  one  police  dis- 
trict to  another  without  having  previously  notified  the  same  to  the  police 
or  constabulary  station  to  which  he  last  reported  himself,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  may  be  summarily  convicted 
thereof,  and  his  licence  shall  be  forthwith  forfeited  by  virtue  of  such 
conviction,  but  he  shall  not  be  liable  to  any  other  punishment  by  virtue 
of  such  conviction. 

5.  If  any  holder  of  a  licence  granted  in  the  form  set  forth  in  the  said 
Schedule  (A.)—- 

1.  Fails  to  produce  his  licence  when  required  to  do  so  by  any  judge, 

justice  of  the  peace,  sheriff,  sheriff  substitute,  police  or  other 
magistrate  before  whom  he  may  be  brought  charged  with  any 
offence,  or  by  any  constable  or  officer  of  the  police  in  whose 
custody  he  may  be,  and  also  fails  to  make  any  reasonable  excuse 
why  he  does  not  produce  the  same  ;  or 

2.  Breaks  any  of  the  other  conditions  of  his  licence  by  an  act  that 

is  not  of  itself  punishable  either  upon  indictment  or  upon  sum- 
mary conviction  ; 

he  shall  be  deemed  guilty  of  an  offence  punishable  summarily  by  im- 
prisonment for  any  period  not  exceeding  three  months,  with  or  without 
hard  labour. 

6.  Any  constable  or  police  officer  may,  without  warrant,  take  into 
custody  any  holder  of  such  a  licence  whom  he  may  reasonably  suspect 
of  having  committed  any  offence,  or  having  broken  any  of  the  conditions 
of  his  licence,  and  may  detain  him  in  custody  until  he  can  be  taken 
before  a  justice  of  the  peace  or  other  competent  magistrate,  and  dealt 
with  according  to  law. 

7.  In  England  and  Ireland  any  offence  under  this  Act  punishable 
summarily  may  be  prosecuted  summarily  before  two  or  more  justices; 
as  to  England,  in  manner  directed  by  an  Act  passed    in  the  session 
holden  in  the  eleventh  and  twelfth  years  of  the  reign  of  Her  Majesty 
Queen  Victoria,  chapter  forty-three,  intituled  *  An  Act  to  facilitate  the 
performance  of  the  duties  of  justices  of  the  peace  out  of  sessions  within 
England  and  Wales  with  respect  to  summary  convictions  and  orders,' 
or  any  Act  amending  the  same ;  and  as  to  Ireland,  in  manner  directed 
by  the  Act  passed  in  the  session  holden  in  the  fourteenth  and  fifteenth 
years  of  the  reign  of  Her  Majesty  Queen  Victoria,  chapter  ninety-three, 
intituled  'An  Act  to  consolidate  and  amend  the  acts  regulating  the 
proceedings  of  petty  sessions,  and  the  duties  of  justices  of  the  peace 
out  of  quarter  sessions  in  Ireland,  or  any  Act  amending  the  same.' 

In  Scotland  any  offence  under  this  Act  punishable  summarily  may 
be  prosecuted  upon  summary  conviction  at  the  instance  of  the  procurator 
fiscal  before  any  sheriff  or  sheriff  substitute,  or  before  any  two  justices 
of  the  county,  or  before  the  magistrates  or  any  police  magistrate  of  the 
burgh  in  which  the  offence  is  committed. 

8.  Where  any  holder  of  a  licence  granted  in  the  form  set  forth  in  the 


evil 


Offences  by 
holders  of  a 
licence. 


Apprehension 
of  holder  of 
licence  with- 
out warrant. 


Summary 
punishment 
of  offences. 


Where  holder 
of  licence  is 


CV111 

summarily 
convicted, 
convicting 
magistrate  to 
forward  cer- 
tificate to 
secretary  of 
state  or  lord 
lieutenant  of 
Ireland. 

Effect  of 
forfeiture  or 
revocation  of 
licence. 


Licences  may 
be  granted  in 
form  differing 
from  that  in 
Schedule  (A.) 


Appendix  of  Statutes. 

said  Schedule  (A.)  is  convicted  of  an  offence  punishable  summarily  under 
this  or  any  other  Act,  the  justices,  sheriff,  sheriff  substitute,  or  other, 
magistrate  convicting  the  prisoner  shall  without  delay  forward  by  post 
a  certificate  in  the  form  given  in  Schedule  (B.)  to  this  Act  annexed,  if 
in  England  or  Scotland  to  one  of  Her  Majesty's  principal  secretaries  of 
state,  if  in  Ireland  to  the  lord  lieutenant  or  other  chief  governor  of 
Ireland,  and  thereupon  the  licence  of  the  said  holder  may  be  revoked  in 
manner  provided  by  the  said  Penal  Servitude  Acts. 

9-  Where  any  licence  granted  in  the  form  set  forth  in  the  said  Sche- 
dule (A.)  is  forfeited  by  a  conviction  of  any  indictable  offence,  or  is 
revoked  in  pursuance  of  a  summary  conviction  under  this  Act  or  any 
other  Act  of  Parliament,  the  person  whose  licence  is  forfeited  or  re- 
voked shall,  after  undergoing  any  other  punishment  to  which  he  may  be 
sentenced  for  the  offence  in  consequence  of  which  his  licence  is  forfeited 
or  revoked,  further  undergo  a  term  of  penal  servitude  equal  to  the 
portion  of  his  term  of  penal  servitude  that  remained  unexpired  at  the 
time  of  his  licence  being  granted,  and  shall,  for  the  purpose  of  his 
undergoing  such  last-mentioned  punishment,  be  removed  from  the  prison 
of  any  county,  borough,  or  place  in  which  he  may  be  confined,  to  any 
prison  in  which  convicts  under  sentence  of  penal  servitude  may  lawfully 
be  confined,  by  warrant  under  the  hand  and  seal  of  any  justice  of  the 
peace  of  the  said  county,  borough,  or  place,  and  shall  be  liable  to  be 
there  dealt  with  in  all  respects  as  if  such  term  of  penal  servitude  had 
formed  part  of  his  original  sentence. 

10.  Provided  always,  that  it  shall  be  lawful  for  Her  Majesty,  or  for 
the  lord  lieutenant  or  other  chief  governor  in  Ireland,  whenever  they 
shall  respectively  think  fit,  to  grant  from  time  to  time  to  convicts  under 
sentence  of  penal  servitude,  licences  in  any  other  form  different  from 
that  set  forth  in  Schedule  (A.),  which  they. may  respectively  consider 
it  expedient  to  adopt,  and  containing  other  and  different  conditions ; 
and  such  last-mentioned  licences  shall  be  revocable  at  pleasure  by  the 
authority  by  which  they  are  granted ;  but  no  holder  of  such  last-men- 
tioned licence  shall  be  deemed  guilty  of  an  offence  punishable  upon 
summary  conviction  merely  by  reason  of  the  breach  of  the  conditions 
of  the  said  last-mentioned  licences,  or  any  of  them. 


SCHEDULE  (A.) 
Order  of  Licence  to  a  Convict  made  under  the  Statute. 

Whitehall, 
day  of  18     . 

Her  Majesty  is  graciously  pleased  to  grant  to 
who  was  convicted  of  at  the 

for  the  on  the 

and  was  then  and  there  sentenced  to  be  kept  in  penal  servitude  for  the 
term  of  and  is  now  confined  in  the 

Her  Royal  licence  to  be  at  large  from  the  day 

of  his  liberation  under  this  order  during  the  remaining  portion  of  his  said 
term  of  penal  servitude,  unless  the  said 

shall  before  the  expiration  of  the  said  term  be  convicted  of  some  indict- 
able offence  within  the  United  Kingdom,  in  which  case  such  licence  will 
be  immediately  forfeited  by  law,  or  unless  it  shall  please  Her  Majesty 
sooner  to  revoke  or  alter  such  licence. 

This  licence  is  given  subject  to  the  conditions  endorsed  upon  the  same, 
upon  the  breach  of  any  of  which  it  will  be  liable  to  be  revoked,  whether 
such  breach  is  followed  by  a  conviction  or  not. 

And  Her  Majesty  hereby  orders  that  the  said 
be  set  at  liberty  within  thirty  days  from  the  date  of  this  order. 

Given  under  my  hand  and  seal 
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Conditions. 

1.  The  holder  shall  preserve  his  licence  and  produce  it  when  called 
upon  to  do  so  by  a  magistrate  or  police  officer. 

2.  He  shall  abstain  from  any  violation  of  the  law. 

3.  He  shall  not  habitually  associate  with  notoriously  bad  characters, 
such  as  reputed  thieves  and  prostitutes. 

4.  He  shall  not  lead  an  idle  and  dissolute  life,  without  visible  means 
of  obtaining  an  honest  livelihood. 

If  his  licence  is  forfeited  or  revoked  in  consequence  of  a  conviction 
for  any  offence,  he  will  be  liable  to  undergo  a  term  of  penal  servitude 
equal  to  the  portion  of  his  term  of  years  which  remained 

unexpired  when  his  licence  was  granted,  viz.  the  term  of  years. 

SCHEDULE  (B.) 

Form  of  Certificate  of  Conviction  of  Holder  of  Licence. 

I  do  hereby  certify  that  A.  B.,  the  holder  of  a  licence  under  the  Penal 
Servitude  Acts,  was  on  the  day  of  in  the  year 

duly  convicted  by  of  the  offence  of 

and  sentenced  to 

C.  D., 
Clerk  to  the  said  Justices. 


28  VICT.  c.  18. 

An  Act  for  amending  the  Law  of  Evidence  and  Practice  on  Criminal 

Trials. 

[3th  May,  1865.] 

*  Whereas  it  is  expedient  that  the  law  of  evidence  and  practice  on 
trials  for  felony  and  misdemeanor  and  other  proceedings  in  courts  of 
criminal  judicature  should  be  more  nearly  assimilated  to  that  on  trials 
at  Nisi  Prius : '  be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows  ;  that  is  to  say, 

1.  That  the  provisions  of  section  two  of  this  Act  shall  apply  to  every   Provisions  of 
trial  for  felony  or  misdemeanor  which  shall  be  commenced  on  or  after   sect-  2-  °f  tn*s 
the  first  day  of  July,  one  thousand  eight  hundred  and  sixty-five,  and  that  t  ^rial^ 
the    provisions  of  sections  from  three  to  eight,  inclusive,  of  this  Act   menced  on 
shall  apply  to  all  courts  of  judicature,  as  well  criminal  as  all  others,  and   or  after 

to  all  persons  having,  bylaw  or  by  consent  of  parties,  authority  to  hear,  July  1,  1865. 
receive,  and  examine  evidence. 

2.  If  any  prisoner  or  prisoners,  defendant  or  defendants,  shall  be  Summing  up 
defended  by  counsel,  but  not  otherwise,  it  shall  be  the  duty  of  the  pre-  ?f  evidence 
siding  judge,   at  the  close  of  the  case  for  the  prosecution,  to  ask  the  ,n  cases  of 
counsel  for  each  prisoner  or  defendant  so  defended  by  counsel  whether 

he  or  they  intend  to  adduce  evidence,  and  in  the  event  of  none  of  them 
thereupon  announcing  his  intention  to  adduce  evidence,  the  counsel  for 
the  prosecution  shall  be  allowed  to  address  the  jury  a  second  time  in 
support  of  his  case,  for  the  purpose  of  summing  up  the  evidence  against 
such  prisoner  or  prisoners,  or  defendant  or  defendants  ;  and  upon  every 
trial  for  felony  or  misdemeanor,  whether  the  prisoners  or  defendants,  or 
any  of  them,  shall  be  defended  by  counsel  or  not,  each  and  every  such 
prisoner  or  defendant,  or  his  or  their  counsel  respectively,  shall  be 
allowed,  if  he  or  they  shall  think  fit,  to  open  his  or  their  case  or  cases 
respectively  ;  and  after  the  conclusion  of  such  opening  or  of  all  such 
openings,  if  more  than  one,  such  prisoner  or  prisoners,  or  defendant  or 
defendants,  or  their  counsel,  shall  be  entitled  to  examine  such  witnesses 
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as  he  or  they  may  think  fit,  and  when  all  the  evidence  is  concluded  to 
sum  up  the  evidence  respectively ;  and  the  right  of  reply,  and  practice 
and  course  of  proceedings,  save  as  hereby  altered,  shall  be  as  at  present. 

3.  A  party  producing  a  witness  shall  not  be  allowed  to  impeach  his 
credit  by  general  evidence  of  bad  character,  but  he  may,  in  case  the 
witness  shall,  in  the  opinion  of  the  judge,  prove  adverse,  contradict  him 
by  other  evidence,  or,  by  leave  of  the  judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present  testimony ;  but 
before  such  last-mentioned  proof  can  be  given  the  circumstances  of  the 
supposed  statement,  sufficient  to  designate  the  particular  occasion,  must 
be  mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not  he  has 
made  such  statement. 

4.  If  a  witness,   upon    cross-examination  as  to  a  former  statement 
made  by  him  relative  to  the  subject-matter  of  the  indictment  or  pro- 
ceeding, and  inconsistent  with  his  present  testimony,  does  not  distinctly 
admit  that  he  has  made  such  statement,  proof  may  be  given  that  he  did 
in  fact  make  it ;  but  before  such  proof  can  be  given  the  circumstances 
of  the  supposed  statement,  sufficient  to  designate  the  particular  occasion, 
must  be  mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not 
he  has  made  such  statement. 

5.  A  witness  may  be  cross-examined  as  to  previous  statements  made 
by  him  in  writing  or  reduced  into  writing  relative  to  the  subject-matter 
of  the  indictment  or  proceeding,  without  such  writing  being  shown  to 
him ;  but  if  it  is  intended  to  contradict  such  witness  by  the  writing,  his 
attention  must,  before  such  contradictory  proof  can  be  given,  be  called 
to  those  parts  of  the  writing  which  are  to  be  used  for  the  purpose  of  so 
contradicting  him  :  provided  always,  that  it  shall  be  competent  for  the 
judge,  at  any  time  during  the  trial,  to  require  the    production  of  the 
writing  for  his  inspection,  and  he  may  thereupon  make  such  use  of  it  for 
the  purposes  of  the  trial  as  he  may  think  fit. 

6.  A  witness  may  be  questioned  as  to  whether  he  has  been  convicted 
of  any  felony  or  misdemeanor,  and  upon  being  so  questioned,  if  he  either 
denies  or  does  not  admit  the  fact,  or  refuses  to  answer,  it  shall  be  lawful 
for  the  cross-examining  party  to  prove  such  conviction  ;  and  a  certificate 
containing  the  substance  and  effect  only  (omitting  the  formal  part)  of 
the  indictment  and  conviction  for  such  offence,  purporting  to  be  signed 
by  the  clerk  of  the  court  or  other  officer  having  the  custody  of  the 
records  of  the  court  where  the  offender  was  convicted,  or  by  the  deputy 
of  such  clerk  or  officer  (for  which  certificate  a  fee  of  five  shillings,  and 
no  more,  shall  be  demanded  or  taken),  shall,  upon  proof  of  the  identity 
of  the  person,  be  sufficient  evidence  of  the  said  conviction,  without 
proof  of  the  signature  or  official  character  of  the  person  appearing  to 
have  signed  the  same. 

7.  It  shall  not  be  necessary  to  prove  by  the  attesting  witness  any 
instrument  to  the  validity  of  which  attestation  is  not  requisite,  and  such 
instrument  may  be  proved  as  if  there  had  been  no  attesting  witness 
thereto. 

8.  Comparison  of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genuine  shall  be  permitted  to  be  made  by 
witnesses ;  and  such  writings,  and  the  evidence  of  witnesses  respecting 
the  same,  may  be  submitted  to  the  court  and  jury  as  evidence  of  the 
genuineness  or  otherwise  of  the  writing  in  dispute. 

9.  The  word  *  counsel '  in  this  Act  shall  be  construed  to  apply  to 
attorneys  in  all  cases  where  attorneys  are  allowed  by  law  or  by  the 
practice  of  any  court  to  appear  as  advocates. 

10.  This  Act  shall  not  apply  to  Scotland. 


INDEX 


TO 


THE    THREE    VOLUMES. 


A. 

ABANDONING  CHILDREN,  i.  1016. 

offence  and  punishment,  ib. 
ABATEMENT, 

undue,  of  price  of  native  commodities  indictable,  i.  253. 
ABDUCTION,  i.  940 — See  tit.  KIDNAPPING. 
forcible  and  fraudulent,  of  women,  ib.  et  seq. 
offence  at  common  law,  i.  940. 
by  statute,  ib. 
for  lucre,  &c.,  ib. 

offender  incapable  of  taking  any  property,  i.  941. 
forcible  abduction,  ib. 
accessories,  ib. 

construction  of  3  Hen.  7  (now  repealed),  i.  942. 
county  in  which  offence  is  committed,  i.  943,  et  seq. 
taking  with  intent  to  marry  sufficient,  i.  942. 
indictment,  i.  948. 

evidence  of  woman  carried  away,  i.  949. 
construction  of  the  9  Geo.  4,  c.  31,  s.  19,  i.  947. 
there  must  be  evidence  of  taking  from  motives  of  lucre,  ib. 
declarations  of  the  defendant  evidence  of  his  motives,  ib. 
unlawful  abduction   of  a  girl  under  sixteen  from  her  parents  or 

guardians,  i.  950. 

construction  of  4  &  5  Ph.  &  M.  c.  8  and  9  Geo.  4,  c.  31  (now  re- 
pealed), ib.  et  seq. 

forcible  abduction  and  sending  of  persons  into  other  countries,  i.  962. 
masters  of  vessels  forcing  men  on  shore  and  leaving  them,  i.  963. 
ABETTORS,  i.  49,  et  seq. — See  tit.  AIDERS  AND  ABETTORS. 
ABORTION, 

murder  in  attempt  to  procure,  i.  740. 

administering  poison,  &c.  to  cause  miscarriage,  &c.,  i.  899,  et  seq. 
procuring  drugs,  &c.  for  that  purpose,  ib. 
destroying  infants  in  the  mother's  womb,  i.  670. 
ABROAD, 

conspiracy  to  murder  any  one  abroad,  i.  967. 
murder  or  manslaughter  abroad,  where  triable,  i.  757. 

where  death  or  wound  abroad,  i.  761. 
ACCEPTANCE, 

of  a  bill,  forgery,  ii.  940. 
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ACCESSORY, 

Act  relating  to,  App.  Stat.  xvi. 
at  the  fact,  i.  49. 

aider  and  abettor  formerly  considered,  ib. 
before  the  fact,  i.  57. 

who  is  to  be  considered,  ib. 

description  of,  in  different  statutes,  i.  58. 

the  same  person  may  be  such  accessory,  and  also  a  principal,  i.  57. 

but  was  not  so  chargeable  in  one  indictment,  ib.  note  (a?), 
how  he  differs  from  a  principal  in  the  second  degree,  i.  57. 

if  a  man  be  indicted  as,  he  cannot  be  convicted  on  evidence  of 

his  being  present  aiding  and  abetting,  ib. 
after  an  acquittal  on  such  objection,  he  may  be  indicted  as 

principal,  i.  75. 
if  a  person  be  present,  he  is  not  an  accessory  but  a  principal,  i.  58, 

and  note  (/*). 

by  the  intervention  of  a  third  person,  i.  59. 
he  who  procures  a  felony  to  be  done  is  a  felon,  ib. 
in  what  crimes  there  may  be,  ib. 
in  forgery,  i.  60. 
felonies  created  by  statute,  i.  61. 
cannot  be  in  a  misdemeanor,  ib. 
in  misdemeanors  all  are  principals,  ib. 
accessorius  sequitur  naturam  principalis  sui,  ib. 
how  far  an  accessory  is  implicated  when  the  principal  varies  from  the 

terms  of  the  instigation,  i.  62. 
when  he  commits  a  different  crime,  ib. 

when  the  accessory  repents  and  countermands  the  principal,  i.  63. 
counselling  a  pregnant  woman  to  murder  her  child,  i.  62. 
in  murder,  i.  708. — See  tit.  MURDER. 
may  be  in  manslaughter,  i.  59. 
how  and  where  to  be  tried,  i.  67,  et  seq. 
other  enactments  respecting,  ib. 

accessory  before  the  fact  to  felo-de-se  was  not  triable,  i.  71. 
indictment  against  accessory  before  conviction  of  principal,  i.  72. 
joinder  of  counts  in  indictment  against  accessories,  i.  73. 
after  the  fact, 

who  is  to  be  so  considered,  i.  63,  et  seq. 
by  receiving,  comforting,  &c.  the  felon,  ib. 

or  an  accessory  before  the  fact,  i.  65. 
by  assisting  a  felon  sentenced  to  be  transported,  i.  607. 
in  offences  created  by  statute,  i.  65. 
must  know  of  the  felony  committed,  i.  66. 
and  the  felony  must  be  complete,  ib. 
feme  covert  not,  by  receiving  her  husband,  i.  46,  66. 
proceedings  against,  at  common  law  unfrequent,  i.  66. 
punishment  of,  i.  5,  69. 
receivers  of  stolen  goods,  i.  73  ;  ii.  542. 
employing  another  to  harbour  the  principal,  i.  64. 
any  assistance  to  prevent  apprehension,  trial,  or  punishment,  suffi- 
cient, ib. 

must  be  some  personal  assistance  to  the  felon,  i.  65. 
person  may  be  accessory  to  larceny  of  his  own  goods,  ib. 
rescuing  a  felon,  or  voluntarily  permitting  his  escape,  ib. 
in  murder,  i.  709. 
in  manslaughter,  i.  59,  783,  881. 
proceedings  against,  indictment,  &c.,  i.  67,  et  seq. 
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ACCESSORY— continued. 

principal  and  accessory  in  same  indictment,  i.  67,  et  seq. 

arraigned  as  accessory  to  such  principals  as  are  convicted,  i.  74. 

as  to  stating  the  name  of  the  principal,  i.  73. 

accessory  before  may  be  charged  as  principal,  i.  67. 
or  for  a  substantive  felony,  i.  68. 
punishment  of,  i.  67. 

accessory  after  may  be  charged  with  a  substantive  felony,  i.  68. 

punishment  of,  i.  69. 

prosecution  of  accessories,  ib. 

several  charged  in  one  indictment,  ib. 

where  trial  may  be,  ib. 

offences  at  sea,  i.  71. 

indicted  as  accessory  to  several,  found  guilty  as  accessory  to  one,  the 

verdict  good,  i.  74. 

no  person  shall  be  tried  more  than  once  for  the  same  offence  of 
being  accessory,  i.  70. 

former  acquittal,  when  a  good  bar,  i.  75. 

he  may  be  tried  where  principal  has  been  convicted,  though  not 
attainted,  i.  69. 

he  may  controvert  the  guilt  of  the  principal,  i.  75,  et  seq. 

in  what  county  he  shall  be  tried,  i.  69. 

a  confession  by  the  principal  no  evidence  against  the  accessory,  i.  76. 

quaere  whether  conviction  of  principal  upon  not  guilty  is,  i.  77. 

in  murder,  i.  708,  et  seq. 

in  manslaughter,  i.  783,  881. 

in  rape,  i.  904. 

in  sodomy,  i.  938. 

in  abduction  of  women,  i.  941. 

in  every  felony  under  Offences  against  the  Person  Act,  i.  881. 

in  mayhem,  none,  i.  972. 

in  offences  respecting  coin,  i.  101. 

in  piracy,  i.  147,  151. 

none  in  extortion,  i.  211. 

all  are  principals  in  a  riot,  i.  381. 

in  burglary,  ii.  67. 

in  sacrilege,  ii.  71. 

in  housebreaking,  ii.  75. 

in  stealing  in  a  dwelling-house,  ii.  82. 

in  breaking,  &c.  and  stealing  in  buildings  within  the  curtilage,  ii.  89. 

in  breaking,  &c.  shops,  &c.  and  stealing  therein,  ii.  94. 

in  robbery,  ii.  101,  139. 

in  larceny,  ii.  145. 

in  stealing  from  the  person,  ii.  358. 

in  stealing  horses,  cows,  sheep,  &c.,  ii.  360. 

in  stealing  and  destroying  deer,  &c.,  ii.  373. 

in  taking,  &c.  fish,  ii.  378. 

in  plundering  shipwrecked  vessels,  ii.  380. 

in  larceny  by  servants,  &c.,  ii.  410. 

in  embezzlement,  ii.  472. 

in  forgery,  ii.  790,  848. 

in  malicious  injuries,  ii.  1021. 

in  sending  threatening  letters,  iii.  181. 
ACCOMPLICES, 

include  all  the  participes  criminis,  i.  49. 
dying  declaration  of,  iii.  268. 
deposition  of,  iii.  473. 
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ACCOMPLICES— continued. 

evidence  against  a  prisoner,  iii.  596. 

indicted  separately,  ib. 

approvement,  ib. 

accomplice  must  state  the  whole  truth,  or  may  be  tried,  iii.  597. 

mode  of  admitting  lo  give  evidence,  iii.  598. 

principal  a  witness  against  accessory,  iii.  599. 

accomplice's  evidence  alone  sufficient  in  point  of  law,  iii.  600. 

but  in  practice  corroboration  always  deemed  essential,  ib. 

corroboration  as  to  some,  not  all  of  the  prisoners,  considered  sufficient 
formerly,  iii.  601. 

but  it  is  now  settled  that  such  corroboration  is  insufficient,  iii.  602. 

corroboration  as  to  the  facts  insufficient,  ib. 

corroboration  should  be  such  as  goes  to  fix  the  identity  of  the  party 
charged,  iii.  603,  et  seq. 

and  to  fix  each  prisoner,  iii.  606. 

confirmation  by  wife  of  accomplice  insufficient,  iii.  608. 

confirmation  as  to  principal  none  as  to  accessory,  and  vice  versa,  ib. 

where  there  are  several  accomplices,  iii.  609. 

where  confirmation  is  not  required,  iii.  610. 

in  cases  of  misdemeanor,  iii.  611. 

where  accomplice  has  been  summarily  convicted,  iii.  610. 

result  of  the  cases,  iii.  611. 

the  jury  may  convict  some  and  acquit  others  on  the  same  accomplice's 
evidence,  ib. 

accomplice  evidence  for  prisoner,  ib. 
ACCOUNTABLE  RECEIPTS, 

forging,  ii.  941. 
ACCOUNTANT-GENERAL, 

forging  signature  of,  ii.  926. 
ACCUSING  OF  CRIMES.— See  THREATS  AND  THREATENING  LETTERS. 

with  intent  to  extort  property,  ii.  100;  iii.  177,  et  seq. 

letter  accusing,  ii.  100;  iii.  177,  et  seq. 
ACKNOWLEDGING, 

recognizance,  bail,  cognovit,  &c.  without  authority,  ii.  1016. 
ACQUITTANCE, 

for  money,  forging,  ii.  941. 

exchequer  stealing,  ii.  266. 
AD  QUOD  DAMNUM, 

writ  of,  virtually  abolished,  i.  472. 
repairs  of  a  road  made  in  pursuance  of,  i.  504. 
ADMINISTERING, 

poison,  &c.  with  intent  to  murder,  i.  972. 

so  as  to  endanger  life,  &c.,  i.  975. 

with  intent  to  injure,  &c.,  ib. 

with  intent  to  procure  abortion,  i.  899. 

chloroform,  &c.  with  intent  to  commit  offences,  i.  1015. 

attempting  to  administer  poison,  &c.,  i.  973. 

administering  cantharides,  i.  170,  990. 
ADMIRALTY, 

jurisdiction  of,  i.  153,  et  seq. —  See  tit.  PIRACY,  HIGH  SEAS. 

court  of,  &c.,  i.  157. 

punishments  of  offences  committed  on  the  sea,  i.  158. 

forging  hand  of  registrar  of,  ii.  911, 

offences  against  Larceny  Act,  ii.  331. 

offences  against  Forgery  Act,  ii.  848. 

offences  against  Malicious  Injuries  Act,  ii.  1022. 

offences  against  Coin  Act,  i.  102. 
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ADMIRALTY — continued. 

Offences  against  Person  Act,  i.  762. 
offences  by  accessories,  i.  71. 
ADMISSION.— See  tit.  CONFESSION. 
ADULTERER, 

taking  goods  by  the  delivery  of  adulteress,  i.  42,  et  seq. 
provocation  to  kill  by  detection  of,  i.  786. 
AFFIDAVIT, 

forging,  ii.  856. 
AFFRAY, 

definition  of,  i.  406. 

derivation  of,  ib. 

difference  between,  and  a  riot,  ib. 

aggravated,  ib. 

words  will  not  make  an  affray,  i.  407. 

but  there  may  be  one  where  there  is  no  actual  violence,  ib. 
as  where  persons  go  armed,  ib. 

prohibited  by  2  Edw.  3,  c.  3,  ib. 

construction  of  that  statute,  i.  408. 
suppression  of,  by  a  private  person,  ib. 
arresting  affray er,  ib. 

giving  affrayer  in  charge  to  a  constable,  i.  409. 
continuance  of  affray,  ib. 
suppression  by  a  constable,  ib. 

where  the  affray  is  in  his  presence,  i.  410. 
where  it  was  not  in  his  presence  he  cannot  arrest,  ib. 
by  a  justice  of  the  peace,  i.  411. 
punishment,  i.  412. 

notice  of  authority  to  arrest  by  officer,  &c.  interposing,  i.  804. 
killing  in,  i.  898. 
AGAINST  THE  FORM  OF  THE  STATUTE, 

unnecessary,  ii.  326,  327. 
AGENT, 

in  whom  ownership  of  goods  may  be  laid,  ii.  293. 

embezzling  money,  &c.  intrusted  to  him  with  a  written  direction,  ii.  473. 

or  goods,  &c.,  power  of  attorney  to  transfer  stock,  &c.  intrusted  to  him 

for  safe  custody,  ib. 
obtaining  advances  on  the  property  of  his  principal  without  authority, 

ii.  475. 

AIDERS  AND  ABETTORS.— See  tit.  PRINCIPAL  IN  SECOND  DEGREE. 
principals  in  the  second  degree,  i.  49. 
formerly  considered  accessories  at  the  fact,  ib. 
and  not  triable  till  principal  convicted,  ib. 
how  far  they  must  be  present  at  the  commission,  ib. 
what  shall  constitute  such  presence,  i.  50,  et  seq. 
of  a  crime  done  in  prosecution  of  some  unlawful  purpose  by  several,  i.  55. 

where  there  is  a  general  resolution  against  all  opposers,  i.  56. 
indictment  against,  i.  57. 
AIRWAY  OF  MINE, 

obstructing,  ii.  1077. 
ALEHOUSE, 

authority  of  constable  in,  i.  810,  et  seq. 

keeping,  without  a  license,  why  not  indictable,  i.  89. 

license  made  necessary  by  5  &  6  Edw.  6,  i.  443,  note  (m). 
disorderly,  i.  442. 
ALE  LICENSES, 

granting,  and  refusing  improperly,  i.  201. 
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ALMANACK, 

forging  stamps  on,  ii.  881. 
ALTERING  DOCUMENTS, 

equivalent  to  forging,  ii.  710. 
AMBASSADORS, 

arrest  of,  i.  1024. 
AMENDMENTS, 

under  9  Geo.  4,  c.  15,  iii.  318. 

under  11  &  12  Viet.  c.  16,  s.  4,  iii.  320. 

under  12  &  13  Viet.  c.  45,  s.  10,  ib. 

under  14  &  15  Viet.  c.  100,  s.  1,  iii.  321. 

court  may  amend  variances  not  material  to  the  merits,  and  by  which  the 
prisoner  cannot  be  prejudiced,  ib. 

comparison  of  the  statutes  allowing  amendments,  iii.  322. 

where  amendments  may  be  made,  iii.  323. 

merits  of  the  case,  ib. 

prejudice  of  the  defendant,  ib. 

amendments  should  be  liberally  made,  iii.  324. 

variance  in  name,  iii.  325. 

description  of  highway,  ib. 

in  statutes,  ib. 

in  stating  a  trial,  ib. 

ownership  of  goods,  ib. 

in  bigamy,  iii.  326. 

in  gaming,  ib. 

after  one  prisoner  has  pleaded  guilty,  ib. 

not  to  alter  the  offence  charged,  ib. 

not  to  render  indictment  bad,  iii.  327. 

as  to  statement  of  false  pretence,  ib. 

disposal  of  body  of  a  child,  ib. 

foreign  money,  ib. 

mixture  of  grain,  ib. 

amendment  is  discretionary,  iii.  328. 

by  what  court,  ib. 

at  what  time,  ib. 

must  be  before  verdict,  iii.  329. 

all  evidence  should  be  first  received,  ib. 

amended  indictment  can  only  be  considered,  ib. 
ANCHORS, 

left  or  cut  from  ships,  ii.  379,  601. 
ANIMALS,  DOMESTIC, 

larceny  of.  ii.  278. 

killing,  maiming,  &c.,  ii.  1057. 
APPREHENSION.— -See  tit.  ARREST. 

without  a  warrant,  of  persons  suspected  of  felony,  by  night,  ii.  68. 

found  committing  offences  against  the  Larceny  Act,  ib. 

offering  to  sell,  &c.  property  suspected  to  have  been  stolen.     Larceny 

Act,  sec.  103,  App.  Stat.  xlv. 
APPRENTICE, 

causing  bodily  harm  to,  &c.,  i.  1015. 

neglect  of,  who  indictable  for,  i.  80. 

murder  by  harsh  usage,  i.  677. 

correction  of,  by  master,  in  for o  domestico,  i.  716,  861,  et  seq.9  886. 

enlisting  and  receiving  bounty  money,  ii.  608.  708. 
APPROVEMENT, 

method  of,  iii.  596. 
ARMS, 

affray  by  going  armed,  i.  407. 
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ARMS— continued. 

prohibition  by  2  Edw.  3,  from  going  armed,  i.  407. 

construction  of  this  statute,  i.  408. 
loaded  arms,  what,  i.  975. 
ARRAIGNMENT, 

of  idiots,  deaf  and  dumb  persons,  &c.,  i.  1 1,  and  note  (m). 
ARREST.— See  tit.  PROCESS. 

opposing  an  arrest  upon  criminal  process,  i.  569,  et  seq. 

by  rescue,  i.  571. 

of  persons  escaping  from  Great  Britain  to  Ireland,  &c.,  i.  582. 
authority  of  officers  and  others  to  arrest,  &c.  in  cases  of  felony,  i.  799. 
of  private  persons,  ib. 

in  cases  of  attempts  to  commit  felony,  i.  800. 
distinction  between  officers  and  private  persons,  ib. 
a  magistrate  has  no  authority  to  detain  a  person  known  till  a  charge 

of  misdemeanor  is  made,  i.  801. 

arrest  on  charge  of  felony  imperfectly  expressed,  i.  802. 
illegal  arrest,  i.  803. 
arrest  without  warrant  on  charge  of  felony,  where  none  has  been 

committed,  i.  804. 

authority  to  arrest,  &c.  in  cases  of  misdemeanor,  ib.  et  seq. 
arrest,  and  recaption,  for  misdemeanor  committed  out  of  the  view  of  the 

constable,  illegal,  i.  805. 

if  affray  is  over,  constable  cannot  arrest,  i.  806. 
in  all  cases  of  misdemeanor,  the  offence  must  be  committed  in  the  view 

of  the  constable,  i.  808. 
apprehending  night-walkers,  i.  809. 
reputed  thieves,  ib. 
power  of  watchmen,  beadles,  &c.,  ib.  note  (o). 

in  disturbances  in  ale  and  beer-houses,  i.  810,  et  seq. 

in  private  house,  i.  812. 

officers  taking  opposite  parts,  ib. 

arrest  of  persons  found  committing  offences,  i.  813,  et  seq. 

by  night,  i.  648,  820. 
by  railway  officer,  i.  821. 
authority  to  arrest,  &c.  in  civil  suits,  i.  822. 
there  must  be  a  legal  officer  and  legal  process,  i.  823,  et  seq. 

blank  warrants,  i.  832,  et  seq. 
notice  of  the  authority  to  arrest,  i.  835. 

by  officers  interposing  in  the  case  of  riots  and  affrays,  i.  837. 
in  case  of  third  persons  interposing,  i.  838. 
before  doors  are  broken  open,  i.  839. 
by  private  bailiff,  i.  840. 
regularity  of  proceeding,  ib. 
on  a  Sunday,  i.  841. 
right  of  officers  to  break  open  windows  or  door  to  arrest,  ib. 

explanation  of  the  rule  that  a  man's  house  is  his  castle,  i.  842,  et  seq. 
interference  by  third  persons  where  arrest  is  illegal,  i.  845,  et  seq. 
of  clergyman  during  divine  service,  i.  418. 
going  to  or  returning  from  church,  ib. 

killing  in  resisting  or  executing. — See  tit.  MURDER,  MANSLAUGHTER. 
ARREST  OF  JUDGMENT, 

what  objections  to  indictments  cannot  be  moved,  ii.  324,  et  seq. 
all  defendants  must  be  in  court,  iii.  176. 
ARSON, 

offence  at  common  law,  ii.  1024. 

there  must  be  an  actual  burning,  ib. 
VOL.  III.  3  F 
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ARSON — continued. 

it  is  not  necessary  that  flame  should  be  visible,  ii.  1024. 

the  burning  must  be  malicious  and  wilful,  ii.  1025. 

it  need  not  correspond  with  the  precise  intent,  ib. 

it  may  be  effected  by  setting  fire  to  the  party's  own  house,  ii.  1026. 

the  fire  must  burn  the  house  of  another,  ib. 
a  wife  setting  fire  to  her  husband's  house,  ii.  1027. 
what  is  included  in  the  word  l  house,'  ii.  1028. 
misdemeanor  in  burning  a  man's  own  house,  ib. 
setting  fire  to  any  church  or  chapel,  ib. ;  App.  Stat.  1. 

a  dwelling-house,  any  person  being  therein,  ii.  1029. 
any  house,  outhouse,  manufactory,  farm  building,  &c.,  ib. 
railway  station,  or  building  belonging  to  any  dock, 

canal,  &c.,  ib. 
any  public  building,  ib. 
any  other  building,  ii.  1030. 
goods  in  any  building,  ib.  1044. 
attempting  to  set  fire  to  buildings,  ii.  1031. 
destroying  or  damaging  buildings  with  powder,  ib.  1044. 
attempting  to  do  so,  ii.  1031. 
malice  to  the  owner  not  necessary,  ii.  1032. 
12  Geo.  3,  c.  24,  s.  1,  setting  fire  to  ships  of  war,  &c.,  ii.  1031. 
articles  of  the  navy,  burning  any  ships,  &c.,  ii.  1032. 
cases  on  the  statutes  now  repealed,  ib.  et  seg. 

a  common  gaol  holden  a  house  within  9  Geo.  1,  ii.  1033. 
a  building  intended  for  a  house  but  not  completed,  ii.  1034. 

not  occupied,  ii.  1035. 
temporary  absence,  ib. 

building  erected  for  workmen  to  eat  their  meals  in,  ib. 
a  cellar  under  a  cottage  separately  occupied,  ii.  1036. 
what  is  an  outhouse,  ib.  et  seq. 
a  school-room  near  a  house,  ii.  1037. 
an  open  shed  in  a  farm-yard,  ib. 

an  open  building  in  a  field  at  a  distance  from  a  house,  ii.  1038. 
an  outhouse  must  be  a  building  belonging  to  a  house,  ii.  1039. 
a  cart  hovel  in  a  field,  ii.  1040. 
what  is  a  shed,  ib. 

a  building  for  carrying  on  trade,  ib.  1041. 
a  stable,  ii.  1041,  1042. 
a  stack  of  wood,  ii.  1042,  1064. 
a  stack  of  straw,  ii.  1042,  1043, 1064. 
a  stack  of  haulm,  ii.  1042,  1064. 
a  stack  may  be  in  a  building,  ii.  1041. 
part  owner  of  a  ship  guilty  of  arson  of  the  ship,  ii.  1043. 
cotton-mill  within  Geo.  3,  c.  29,  ii.  1044. 
as  to  intent  to  injure  or  defraud,  ii.  1022,  1045. 
the  indictment,  ii.  1045,  et  seq. 

the  indictment  must  state  that  the  act  was  done  *  unlawfully  and 

maliciously,'  ii.  1046. 

statement  as  to  houses,  outhouses,  stacks,  &c.,  ib.  et  seq. 
ownership  of  house,  how  stated,  ib.  et  seq. 
as  to  laying  the  intent  in  an  indictment  for  burning  a  barge,  ii.  1048. 

for  burning  stacks,  ii.  1049. 

the  judges  will  take   notice  that   beans   are  pulse  and  barley  is 
corn,  ib. 

ownership  of  partners,  &c.,  ib. 
evidence,  ib.  et  seq. 
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AR  SON — continued. 

on  indictment  for  setting  fire  to  a  house,  some  one  being  in  it,  where 
adjoining  building  is  set  fire  to,  person  must  be  in  the  house  when 
the  fire  reaches  it,  iii.  1050. 
evidence  of  other  felonies,  ib.  et  seg. 

books  of   insurance  company  not  evidence,  unless  notice  given  to 

produce  policy,  ii.  1052. 
unstamped  policy  evidence,  ii.  1053. 
principals  and  accessories,  ii.  1054. 
penalty  on  servants  firing  any  house,  &c.,  ii.  1055. 
offence  of  burning  a  stack  not  local,  ii.  1053. 
attempts  to  set  fire  to  buildings,  &c.,  ii.  1054. 
inciter,  though  absent,  may  be  convicted  on  an  indictment  charging 

him  with  setting  fire,  &c.,  ib. 
ART, 

works  of,  damaging,  &c.,  ii.  1096. 
ASSAULT, 

common  assault, 

definition  of  an  assault,  i.  1019. 
included  in  every  battery,  i.  1021. 
no  words  will  amount  to,  i.  1019. 
battery,  i.  1020. 

injury  need  not  be  direct,  i.  1021. 
or  immediate,  ib. 

by  exposure  to  the  inclemency  of  the  weather,  ib. 
by  indecent  liberties  with  females,  i.  1022. 
by  an  unlawful  imprisonment,  i.  1023. 

every  imprisonment  does  not  include  a  battery,  i.  1025. 
what  will  amount  to  an  assault,  ib. 
intention  material,  ib. 
force  used   sometimes  justifiable,  and  will  not  amount  to,  i. 

1026. 

as  against  trespassers,  ib. 

presenting  a  pistol  whether  loaded  or  not,  i.  1019. 
there  must  be  the  means  of  carrying  the  threat  into  effect,  i.  1020. 
confining  an  idiot  brother,  i.  1022. 
persons  present  at  piize  fights,  i.  1023. 
act  done  with  consent  not  an  assault,  ib. 
but  if  resistance  is  prevented  by  fraud,  it  is,  ib. 
injury  accidental  or  undesigned,  i.  1025. 
servant  defending  master,  and  vice  versa,  i.  1026. 
son  assault  demesne,  a  good  defence,  i.  1027. 
excess  of  violence,  ib.  1029. 
officers  arresting,  i.  1027. 
officers  must  use  no  unnecessary  violence,  ib. 
magistrates  hearing  informations  and  convicting,  i.  1028. 
coroners  holding  inquests,  ib. 
entering  house  with  violence,  ib. 
difference  where  the  trespass  is  without  violence,  ib. 
indictment,  i.  1030. 

one  indictment  for  assaulting  two  persons,  ib. 
plea,  ib. 

verdict  and  punishment,  i.  1031. 
costs,  i.  1032. 
summary  conviction   before   two   magistrates   of  common  assault, 

i.  1033. 

aggravated  assault  on  females  and  boys,  i.  1034. 
certificate  of  dismissal  of  complaint,  ib. 

3  F  2 
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A  SS  AULT — continued, 
aggravated  assaults, 

with  intent  to  ravish,  i.  927. 

to  commit  an  unnatural  crime,  i.  939. 
upon  officers  executing  process,  i.  569,  et  seq. 
attempts  to  murder,  or  to  do  great  bodily  harm,  i.  1036. 
in  effecting  a  rescue,  i.  406,  571,  597,  et  seq.,  1036. 
in  obstructing  revenue  officers,  i.  172,  et  seq.,  1036. 
in  hindering  the  exportation  or  circulation   of  corn,  i.  1 83,  et  seq., 

1036. 

laying  violent  hands  in  a  church  or  churchyard,  i.  1036. 
striking,  or  drawing  a  weapon  in  a  church  or  churchyard,  ib. 
malicious  striking  or  shedding  blood  in  the  King's  palaces,  ib. 
drawing  a  weapon  or  striking  in  the  King's  courts  of  justice,  i.  1037. 

nolle  prosequi  as  to  judgment  of  amputation,  ib. 
rescuing  a  prisoner  from  courts  without  striking,  i.  1038. 
assaults  in  inferior  courts  of  justice,  ib. 
indictment,  ib. 

assaulting  commanders  of  vessels,  ib. 
assaulting  a  clergyman  during  divine  service,  i.  418,  1039. 
assaults    on    officers,  &c.  for  their  endeavours    to   save    shipwrecked 

vessels,  ib. 

assaults  with  intent  to  commit  felony  ;  assaults  upon  peace  officers  ;  or  to 
prevent  arrest  of  offenders ;  or  in  pursuance  of  a  conspiracy  to  raise 
wages,  ib. 
assaults  with  intent  to  obstruct  the  buying  and  selling  of  grain,  or  its  free 

passage,  ib. 

assaults  on  peace  officers,  &c.,  ib.  et  seq. 
assault  on  seaman  to  prevent  his  working,  i.  1040. 
arising  out  of  combination,  ib. 

on  collectors  of  taxes,  i.  1045. 
revenue  officers,  i.  177. 

officers  of  Pentonville  and  Millbank  Penitentiary,  i.  1049. 
poor  law  officers,  ib. 
persons  arresting  offenders  by  night,  ib. 
with  intent  to  commit  robbery,  ii.  98. 

construction  of  the  former  statutes,  ii.  136. 

an  assault  and  threat  to  charge  with  an  infamous  crime  is  an  assault  with 
intent  to  rob,  ii.  133. 

the  assault  must  be  made  on  the  party  intended  to  be  robbed, 

ii.  136. 

no  actual  demand  of  money,  &c.  necessary,  ib.  137. 
the  intent  to  rob  the  material  part,  and  must  be  properly  alleged, 

ii.  138. 

conviction  of  an  indictment  for  robbery,  ii.  98. 
construction  of  the  former  clause,  ii.  138. 
ASSAY  MARK, 

on  gold  or  silver,  forging,  &c.,  ii.  889. 
ASSEMBLY, 

unlawful,  i.  387,  et  seq. — See  tit.  UNLAWFUL  ASSEMBLY. 
ATHEISTS, 

incompetency  of,  iii.  614. 
ATTAINDER, 

of  another  crime  not  pleadable,  ii,  55. 
ATTEMPTS, 

to  commit  crimes   or    misdemeanors,   when    indictable,   i.  83,    et  seq.; 
Add.  ib. ;  iii.  643. 
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endeavouring  to  provoke  another  to  send  a  challenge,  i.  413 
inciting  persons  to  assemble  in  a  riotous  manner,  i.  382. 
to  commit  a  rape,  i.  927. 

to  commit  murder,  i.  970,  et  seq. — See  tit.  MAIMING. 
maliciously  shooting  at  persons,  i.  973,  et  seq. 
attempts  to  murder  by  shooting  or  wounding,  ib. 
by  destroying  buildings,  i.  973. 
by  setting  fire  to  ships,  &c.,  ib. 
by  any  other  means,  ib. 

to  maim,  disfigure,  &c.,  i.  974. 
to  choke,  with  intent  to  commit  an  offence,  i.  1014. 
giving  chloroform  with  like  intent,  ib. 
a  person  caught  in  the  night  in  an  attempt  to  commit  a  felony  may  be 

detained  without  a  warrant,  i.  999. 

conviction    of  an    attempt   on   an   indictment  for   a   felony  or   misde- 
meanor, i.  1. 

to  take  or  destroy  fish,  ii.  376. 
to  set  fire  to  buildings,  ii.  1031,  1054. 
to  destroy  buildings  with  gunpowder,  ii.  1031. 
to  set  fire  to  crops,  stacks,  &e.,  ii.  1063. 
to  set  fire  to  mines,  ii.  1077. 

ships  ii.  1089. 
in  what  cases  there  may  be  an  attempt  to  commit  an  offence, 

ii.  599  ;  iii.  643. 

attempt  by  servant  to  steal  his  master's  meat,  ii.  410. 
to  set  fire  to  a  house,  inciter  though  absent  may  be  convicted, 

ii.  1054. 
ATTESTING  WITNESS, 

need  not  now  be  called,  iii.  357. 
ATTORNEY, 

acting  as,  when  unqualified,  i.  87. 

convicted  of  forgery  and  afterwards  practising,  ii.  844. 

embezzling  money  or  securities  intrusted  to  him  with  a  written  direction, 

ii.  473. 

goods  &c.  or  power  of  attorney  intrusted  to  him  for  safe  custody,  ib. 
fraudulently  selling  property  intrusted  to  him  for  safe  custody,  ii.  474. 
AUTREFOIS  ACQUIT, 

plea  of,  ii.  52. 
in  burglary,  ib. 

will  not  be  effective,  unless  the  facts  on  the  second  trial  would  have  sus- 
tained the  first  indictment,  ii.  54. 
an  acquittal  in  one  king's  reign  no  bar  to  an  indictment  for  an  offence  laid 

in  another  king's  reign,  ii.  55, 
if  prisoner  might  have  been  convicted  by  any  evidence  on  one  indictment, 

an  acquittal  thereon  a  bar  to  a  subsequent  indictment,  ii.  56. 
where  means  of  death  proved  by  the  same  evidence,  ii.  57. 
acquittal  on  an  indictment  against  the  prisoner  and  others,  ii.  58. 
an  insolvent  omitting  goods  from  his  schedule,  ii.  59. 
acquittal  must  be  of  the  same  identical  offence,  ii.  60. 
an  acquittal  as  principal  a  bar  to  an  indictment  as  accessory  before  the 

fact,  ii.  59. 

former  indictment  must  be  good  on  the  face  of  it,  ii.  60. 
mode  of  pleading ;  form  of  plea,  practice,  &c.,  ii.  61,  note  (e), 
in  forgery,  ii.  814. 
in  perjury,  ii.  59 j  iii.  76. 
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B. 
BAIL, 

of  accused  persons,  iii.  437,  et  seq.,  497. 
acknowledging  in  name  of  another  not  privy,  ii.  1016. 
personating,  ib. 
BAILEE, 

converting  property  guilty  of  larceny,  ii.  247. 
may  be  convicted  on  indictment  for  larceny,  ib. 
objects  of  the  new  clause,  ib. — See  Add.  iii.  665, 666. 
it  only  applies  where  the  identical  thing  delivered  is  to  be  returned,  ii.  247. 
person  employed  to  collect  money,  ib. 
person  intrusted  with  a  cheque  to  get  it  cashed,  ib. 
case  of  a  treasurer  of  a  money  club,  ii.  248. 
trustee  of  a  friendly  society,  ii.  249. 
carrier  employed  to  take  money  and  bring  back  goods,  ib. 

married  woman  may  be,  ib. 

special  property  of,  so  as  to  be  laid  as  owner  in  indictment,  ii.  288. 
BAKER, 

indictment  for  mixing  alum  with  flour,  i.  89;  note  (m),  169. 
answerable  for  acts  of  servants,  ib. 
BANK, 

deposit  in,  stealing  securities  for,  ii.  266. 
BANK  OF  ENGLAND  AND  IRELAND, 

embezzlement  by  officers  and  servants  of,  ii.  486. 

making  false  entries  in  books  of,  ii.  859. 

forging  transfers,  &c.  of  stock  at,  ii.  858,  et  seq. 

forging  securities  of,  ii.  866,  et  seq. — See  tit.  FORGERY. 

personating  owner  of  stock,  ii.  858. 

forging  attestation  of  power  of  attorney  to  transfer  stock,  ii.  859. 

clerks  making  out  false  dividend  warrants,  ib. 

forging  the  notes  or  bills  of,  ii.  866. 

purchasing  or  receiving  forged  bank  notes,  ib. 

making  paper  with  f  Bank  of  England '  or  '  Bank  of  Ireland  '  or  waving 

bar  lines,  &c.  in  it,  ii.  867. 

engraving,  &c.  plates  for  making  notes  of  the  Bank  of  England  or  Ire- 
land, or  having  such  plates,  &c.,  ii.  868. 

search  for  such  notes  and  instruments  for  forging  them,  ii.  846. 
prosecutions,  election  to  proceed  for  the  minor  offence,  ii.  872. 
signing  clerk  of,  not  a  necessary  witness  to  disprove  his  own  signature, 

ii.818. 
BANK  NOTES, 

are  valuable  securities,  ii.  266. 

country  notes,  paid  in  London,  larceny  of,  ii.  267,  et  seq. 

embezzlement  of,  ii.  507. 
how  stated  in  indictment,  ii.  319. 

forgery,  &c.  of  the  notes  of  the  banks  of  England  and  Ireland  or  other 
,     banks,  ii.  866. 
purchasing,  &c.  forged  notes,  ib. 
BANK  POST  BILL, 
larceny  of,  ii.  276. 

how  stated  in  an  indictment,  ii.  319,  803. 

forging,  ii.  866, 
BANKER, 

cheque  on,  larceny  of,  ii.  275. 

where  the  drawer  had  no  effects  or  authority,  ii.  614,  639. 
embezzlement  by,  of  money  or  securities  intrusted  to  him  with  a  written 
direction,  ii.  473. 
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of  goods,  &c.,  or  power  of  attorney  intrusted  to  him  for  safe  custody, 

ii.  473. 

fraudulently  selling  property  intrusted  to  him  for  safe  custody,  ii.  474. 
BANKRUPT, 

embezzlements  and  frauds  by,  ii  521,  et  seq. 

not  surrendering,  &c.,  ii.  521. 

not  making  a  discovery  of  his  estate  and  effects  ;   not  delivering  up  his 

goods,  or  removing  or  embezzling  to  the  amount  of,  ib. 
indictment,  form  of,  ii.  523,  526. 
trial  in  bankruptcy  court,  ii.  523. 
points  on  repealed  statutes,  ii.  524. 

bankrupt  may  be  guilty  of  concealment,  notwithstanding  a  subsequent  dis- 
closure, ii.  526. 
cases  as  to  indictments  under  the  former  law,  ib.  et  seq. 

as  to  evidence,  ii.  528,  538,  et  seq. 

trading,  &c.  must  have  been  proved,  ii.  528  ;  Add.  iii.  670. 
indictment  for  not  surrendering,  ii.  530. 
for  embezzlement,  ib. 

omissions  in  schedule,  &c.,  ii.  530  j  Add.  iii.  669. 
intent  to  defraud,  ii.  531. 
cases  as  to  not  surrendering,  ii.  532. 

cases  as  to  notices,  proceedings,  documents,  &c.,  ii.  533,  et  seq. 
obtaining  goods  on  approval,  ii.  536. 

by  means  of  agent,  ii.  537. 
Gazette,  ii.  540  ;  Add.  ib. ;  iii.  671. 
where  bankrupt  guilty  of  larceny,  ii.  541. 
examination  of,  admissible  against  him,  iii.  413,  et  seq. 
BANNS, 

marriage  by,  i.  277,  et  seq. 
BAPTISM, 

register  of,  forging  entries  in,  ii.  928. 
BARGE, 

stealing  from,  in  river,  canal,  &c.,  ii.  379. 
BARN, 

setting  fire  to,  ii.  1029. 

BARON  AND  FEME.— See  tit.  FEME  COVEKT, 
BARRATRY, 

definition  of,  i.  266. 
by  whom  it  may  be  committed,  ib. 
indictment  and  proceedings,  ib. 
trial,  ii.  267. 
punishment,  ib. 
BASTARD, 

bringing  into  a  parish  not  indictable,  i.  90  ;  and  see  note  (o). 
indictment  for  secreting  a  woman  with  child,  ib.  note  (m). 
murder  of,  i.  672. 
concealment  of  birth  of,  i.  774. 

verdict  on  trial  for  murder  and  punishment,  ib.  et  seq. 
conspiracy  to  charge  as  father  of,  iii.  126. 
BATHING, 

when  indictable,  i.  451. 
BATTERY, 

definition  of,  i.  1020. 

every  imprisonment  does  not  include,  i.  1025. 

if  one  be  indicted  for  assault  and  battery,  and  the  assault  be  ill  laid,  he 
may  be  convicted  of  the  battery,  i.  1031. 
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BAWDY-HOUSE, 

indictment  of,  as  a  nuisance,  i.  443.  et  seq. 
proceedings  on,  evidence,  &c.,  i.  446,  et  seq. 
BEADLES, 

power  to  arrest,  i.  809,  note  (p). 
BEAST, 

stealing  horses  and  other  cattle,  ii.  360. 
the  subject  of  larceny,  killing  with  intent  to  steal,  ib. 
ordinarily  kept  in  confinement,  or  for  any  domestic  purpose,  &c.,  stealing, 
ii.  368. 

killing  with  intent  to  steal,  ib. 
possession  of,  ii.  369. 
maliciously  killing,  &c.  cattle,  ii.  1057. 
any  beast  not  being  cattle,  but  being  either  the  subject  of  larceny,  or 

ordinarily  kept  in  confinement,  or  for  some  domestic  purpose,  ib. 
BEGGARS, 

fraud  by  maiming  in  order  to  beg,  i.  971 ;  ii.  608. 
BIGAMY, 

its  proper  signification,  i.  268,  note  (a). 

what  it  consisted  in  according  to  the  canonists,  ib. 

originally  of  ecclesiastical  cognizance  only,  i.  268. 

a  felony  by  the  24  &  25  Viet.  c.  100,  s.  57,  ib. 
exception  where  second  marriage  contracted  out  of  England  by  any  other 

than  a  British  subject,  ib. 
exception  where  husband  or  wife  shall  be  absent  seven  years,  and 

not  known  to  have  been  living,  ib. 
exception  as  to  persons  divorced,  ib. 

persons  whose  former  marriage  has  been  declared  void,  ib. 
punishment  of,  ib. 
construction  of  exceptions,  i.  269,  et  seq. 

1st  exception — second  marriage  out  of  England  by  other  than 

subjects  of  this  realm,  ib. 
2nd  exception — where  husband  or  wife  shall  be  absent  seven 

years,  and  not  known  to  be  living,  ib. 
reasonable  diligence,  what  is,  ib. 
on  whom  the  proof  of  want  of  knowledge  lies,  i.  270 ;  Add. 

Hi.  646. 
3rd  exception — divorce,  a  vinculo  matrimonii,  i.  271. 

in  Scotland,  i.  272. 
4th   exception — marriage  declared   void   by  sentence    of  any 

court  of  competent  jurisdiction,  ib. 
no  exception  where  the  parties  are  under  age,  i.  273. 

though  a  person  be  within  some  of  the  exceptions,  the  marriage 

is  null  and  void,  ib. 
accessories,  ib. 

principal  in  second  degree,  ib. 
proceedings  on  the  statute,  ib. 

trial    in   the   county  where   the   party  is   apprehended  or   in 

custody,  ib. 

this  cause  is  only  cumulative,  ib. 
the  indictment  need  not  aver  the  apprehension  or  custody, 

i.  274. 

what  amounts  to  apprehension,  ib. 
of  the  first  marriage,  ib. 

marriage  within  the  prohibited  degrees,  ib. 

former  Marriage  Act,  26  Geo.  2,  c.  33,  i.  275,  et  seq. 

3  Geo.  4.  c.  75,  i.  276. 
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4  Geo.  4,  c.  76,  i.  277,  et  seq. 
confined  to  England,  ib. 
6  &  7  Will.  4,  c.  85,  i.  283,  et  seq. 
1  Viet.  c.  22,  i.  285,  291. 

3  &  4  Viet.  c.  72,  i.  292. 

19  &  20  Viet.  c.  1 19,  et  seq ,  i.  293. 

banns  ought  to  be  published  in  true  name,  i.  298. 

where  entire  variation,  i.  299. 

where  partial  variation,  ib. 

under  4  Geo.  4,  c-  76,  botli  parties  must  know  that  banns  have 

been  published  in  a  wrong  name,  i.  300. 
assuming  fictitious  name  on  the  second  marriage,  i.  301. 
marriage  by  license  in  false  name,  i.  302. 
a  marriage  by  a  minor  by  license  without  consent  since  4  Geo.  4, 

c.  76,  is  valid,  i.  304. 

marriage  under  an  assumed  name,  where  good,  i.  300,  et  seq. 
the  prosecutor  must  have  shown  the  proper  consent  of  parents, 

&c.  if  necessary,  when  the  marriage  was  by  license,  i.  >>03. 
consent  to  the  marriage  in  case  of  illegitimate  children,  i.  304. 
clergyman  must  be  present,  i.  305. 
evidence  of  marriages  under  6  &  7  Will.  4,  c.  85,  i.  305,  et  seq.  ; 

Add.  iii.  647. 

marriages  celebrated  in  churches  and  chapels  erected  since  the 
26  Geo.  2,  c.  33,  i.  307. 
44  Geo.  3,  c.  77,  ib. 
6  Geo.  4,  c.  92,  i.  308. 
and  other  Acts,  i.  309,  et  seq. 

marriages  in  Scotland,  and  places  beyond  seas,  i.  310. 
marriage  by  a  dissenting  teacher  in  a  private  room  in  Ireland, 

i.  312. 

marriage  in  private  house  in  Ireland,  i.  311. 
between  Catholic  and  Protestant  in  Ireland,  i.  313 ;  Add.  iii.  647. 
minors  in  Ireland  (9  Geo.  2),  i.  314. 
Marriage  Act  for  Ireland,  ib. 

4  Geo.  4,  makes  valid  certain  marriages  solemnized  in  the  chapel 
of  British  Ambassadors,  &c.,  or  in  the  army  abroad,  ib. 

marriages  by  Scotch  ministers  in  India  (58  Geo.  3),  i.  315. 

marriages  in  Newfoundland  and  elsewhere  abroad,  ib. 

Quakers'  marriages,  ib. 

Jewish  marriages,  ib. 

Jewish  divorce,  i.  316. 

French  marriages,  ib. 

marriages  of  lunatics  void,  ib. 

marriage  by  reputation  not  sufficient,  ib. 

the  name  of  second  wife  must  be  proved  as  stated  in  the 

indictment,  i.  317. 
copies  of  registers  evidence,  ib. 

how  far  the  acknowledgment  of  the  defendant  is  evidence,  ib. 
the  true  wife  cannot  be  a  witness,  i.  319. 
presumption  of  death  with  reference  to  circumstances,  i.  320. 
letters  evidence  of  the  writer  being  alive,  ib. 
BILL  OF  EXCHANGE, 

forging,  ii.  940. 
stealing,  ii.  266. 

may  be  laid  as  a  warrant  for  the  payment  of  money,  ii.  973, 
causing  to  be  executed  by  force,  ii.  100. 

by  fraud,  ii.  618. 
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BILL  OF  LADING, 

stealing,  &c.,  ii.  266. 
BIRD, 

ordinarily  kept  in  confinement  or  for  some  domestic  purpose,  stealing,  ii.  368. 
killing  with  intent  to  steal,  ib. 
possession  of,  ii.  369. 

maliciously  killing,  maiming,  &c.,  ii.  1057. 
BIRTH, 

register  of,  forging,  ii.  928. 
concealment  of,  i.  774,  et  seq. 
BISHOP'S  COURT, 

extortion  in,  i.  208. 
BLASPHEMY, 

still  indictable  at  common  law,  i.  88,  321,  332. 
indictment  for,  i.  332,  et  seq. 
punishment  for,  i.  373. 
BOAT, 

stealing  from  in  port,  river,  &c.,  ii.  379. 
BODILY  INJURY, 

causing  with  intent  to  murder,  i.  972. 
attempting  to  cause  with  like  intent,  i.  973. 
with  intent  to  maim,  &c.,  i.  974. 
to  prevent  apprehension,  ib. 
inflicting  with  or  without  a  weapon,  i.  975. 
exploding  gunpowder  with  intent  to  cause,  i.  1016. 
placing  gunpowder  near  buildings,  &c.  with  like  intent,  i.  1017. 
setting  spring-guns  with  like  intent,  i.  1052. 
drivers  of  carriages  causing,  i.  1051. 
causing,  to  apprentices  or  servants,  i.  1015. 
BODY  CORPORATE, 

how  described,  ii.  300. 
BOND, 

a  valuable  security,  ii.  266. 
stealing,  ib. 
forging,  ii.  940. 
BOUGHT  AND  SOLD  NOTE, 

stealing,  ii.  266. 
BOUNDARIES, 

of  counties,  offences  committed  near,  i.  753 ;  ii.  332,  et  seq. 
BOXING  MATCH, 
death  by,  i.  854. 
BRASS, 

stealing  from  buildings,  ii.  252. 
BREAD, 

putting  unwholesome  ingredients  in,  by  a  baker,  indictable,  i.  169. 

by  servant  with  master's  knowledge,  master  indictable,  ib. 
BRIBERY, 

in  what  it  may  consist,  i.  223. 
definition  of,  ib.  224. 
treating  defined,  i.  225. 
undue  influence,  i.  226. 
attempts  to  bribe,  i.  84,  223. 

in  elections  for  members  of  Parliament,  i.  224,  et  seq. 
cockades,  i.  226. 
costs,  ib. 

limitation  of  proceedings,  i.  227. 
refreshments  to  voters,  ib. 
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travelling  expenses,  i.  228. 
payments  through  agents,  i.  229. 
indictments,  i.  230. 
commissions  to  inquire  into,  ib. 
construction  of  former  Acts,  i.  232,  et  seq. 
agency,  i.  234,  et  seq. 
indemnification  of  discoverers,  i.  238. 
tampering  with  jurors,  i.  85,  223. 
at  municipal  elections,  i.  237. 
construction  of  the  terms  '  corrupt,'  '  offer  to  corrupt,'  and  '  procure  to 

vote/  *  employment/  i.  238. 
BRIDGES, 

of  public  bridges,  i.  541. 

of  private  bridges,  ib. 

whether  a  structure  be  a  bridge  is  a  question  of  fact,  ib. 

counties  bound  to  repair  bridges  over  streams  flowing  between  defined 

banks,  i.  542. 

sometimes  land  arches,  i.  543. 
dedication  of  a  bridge  to  the  public,  ib. 
a  bridge  may  be  indictable  as  a  nuisance,  if  built  without  public  utility,  or 

colourably,  to  charge  the  county,  i.  544. 
of  nuisances  to,  by  obstructions,  ib. 

house  adjoining,  ib. 

of  nuisances  by  not  repairing  them,  ib.  et  seq. 
liability  of  the  county  to  repair,  ib. 
unless  they  show  others  liable,  ib. 
not  removed  by  an  Act  of  Parliament,  i.  545. 
person  liable  by  receipt  of  toll,  i.  546. 
immemorial  corporation  liable  to  repair,  i.  547. 
ancient  presentments  and  verdicts,  and  grants  of  pontage,  i.  548. 
repair  of  bridges  by  the  22  Hen.  8  (Statute  of  Bridges),  i.  549. 
and  of  three  hundred  feet  of  the  highway  next  adjoining,  ib. 
of  the  nature  of  this  liability,  ib. 

county  of  a  city  enlarged  liable  to  repair  bridge 

in  the  district  so  added,  i.  550. 

counties  liable  to  repair  bridges  built  by  private  persons,  i.  552. 
(43  Geo.  3)  not  to  be  charged  unless  the  bridges  be  built  in  a 

substantial  manner,  &c.,  i.  554. 
cases  upon  the  43  Geo.  3,  c.  59,  i.  555. 
cases  where  counties  have  been  holden  not  to  be  liable  to  repair 

bridges  built  by  companies  or  trustees,  i.  556. 
an  infant  bound  to  repair  ratione  tenures,  not  privileged  by  nonage, 

i.  6,  564. 

no  person  compellable  to  build  new  bridges,  i.  551. 
power  of  justices  to  order  bridges  to  be  widened,  &c.  or  rebuilt,  ib. ;  Add. 

Hi.  652. 
composition  as  to  repair  between  county  and  parish,  where  the  latter  is 

liable  to  repair,  under  3  Geo.  4,  c.  126,  i.  552. 
pulling  down  old  bridge  before  new  one  passable,  ib. 
one   bridge  within  three  hundred    feet  of  another  in  another  county, 

i.  559. 

party  liable  to  repair  a  bridge  is  prima  facie  liable  to  repair  the  ap- 
proaches, i.  558. 

counties  not  liable  to  repair  ends  of  bridges  built  after  1836,  i.  559. 
those  who  are  liable  to  repair  must  do  it  effectually,  ib. 
but  are  not  bound  to  widen,  i.  560. 
procuring  monies  for  repairs  of  bridges,  and  of  contributions,  ib. 
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justices  may  contract  for  repairs,  &c.,  i.  560. 
information,  presentment,  or  indictment,  for  not  repairing,  i.  562. 
proceedings  of  justices  in  sessions,  ib. 
indictment,  ib. 

occupier  of  land  liable  to  repair  of  a  bridge  is  indictable,  i.  564. 
infant  where  not  liable  ratione  tenures,  ib. 
pleadings,  special  plea,  &c.,  i.  564,  et  seq. 
trial,  county,  &c.,  i.  566. 
evidence,  ib. 

inhabitants  of  counties  witnesses  against  private  persons,  ib. 
reputation  admissible,  i.  567. 
the  judgment,  ib. 

staying  it,  i.  568. 

certiorari  to  remove  presentments  or  indictments,  ib. 
riotously  destroying  bridges,  &c.  belonging  to  collieries,  mines,  &c., 

i.  382. 
destroying,  whether  over  a  stream  or  not,  ii.  1074. 

for  conveying  minerals  from  mines,  ii.  1078. 
BROKER, 

embezzlement  by,  of  money  or  securities  intrusted  to  him  with  a  written 
direction,  ii.  473. 

of  goods,  &c.,  or  power  of  attorney  intrusted  to  him  for  safe  cus- 
tody, ib. 

fraudulently  selling  property  intrusted  to  him  for  safe  custody,  ii.  474. 
BUILDING, 

setting  fire  to,  ii.  1028,  et  seq. 
destroying,  &c.  with  gunpowder,  ii.  1031. 
BUILDING  WITHIN  THE  CURTILAGE, 

what  is,  ii.  89,  et  seq. 

breaking  into  and  committing  any  felony  in,  ii.  89. 
committing  any  felony  in,  and  breaking  out  of,  ib. 
BULL, 

stealing  or  killing  with  intent  to  steal,  ii.  360. 
maliciously  killing,  &c.,  ii.  1057. 
BULL-BAITING, 

assemblies  for,  not  riotous,  i.  379. 
BULLION, 

frauds  relating  to,  i.  Ill,  et  seq. 

making  gold  and  silver  under  the  true  alloy,  ib. 

fraudulently  affixing  marks,  indictable  at  common  law,  ib. 
frauds  in  the  exportation  of  bullion,  ib. 
BUOY, 

removing,  destroying,  or  concealing,  ii.  1091. 
BURGLARY, 

definition  of  the  offence,  ii.  1. 

breaking  and  entering,  both  necessary,  ii.  2. 

the  breaking. — Of  an  actual  breaking,  ib.  3. 
windows,  ii.  3. 
chimney,  ii.  4. 

where  there  are  no  interior  fastenings,  ib. 
trap  doors,  ii.  5. 

breaking  a  wall  built  round  the  house  for  its  safeguard,  ib. 
breaking  the  outer  fence  of  the  curtilage,  ii.  6. 
breaking  an  area  gate,  ib. 
breaking  the  inner  door  of  the  house,  ii.  7. 
breaking  cupboards,  &c.  fixed  to  the  freehold,  ii.  7. 
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breaking  out  of  the  house,  ii.  8. 
constructive  breaking,  ib. 
by  threats,  ib. 
by  fraud,  ii.  9. 
by  conspiracy,  ii.  10. 
by  servants,  ib.  11. 
the  entering,  ii.  11. 

discharging  a  gun  outside,  ii.  12. 

introduction  of  an  instrument,  in  the  act  of  breaking  the  house, 

ib.  13. 

distinction  between  a  hand  and  instrument,  ii.  13. 
need  not  be  on  the  same  night  as  the  breaking,  ii.  14. 
breaking  and  entering  by  one,  the  act  of  whole  party  engaged,  ib. 

entering  by  means  of  an  infant,  ib. 
of  the  mansion-house,  ii.  15,  et  seq. 

what  shall  be  considered,  ii.  15. — See  tit.  DWELLING-HOUSE. 
not  buildings  within  the  curtilage,  ii.  16. 
part  of  a  house  severed  from  the  rest,  ib. 
chambers,  &c.  let  to  a  tenant,  ii.  17. 
where  there  is  no  internal  communication  between  a  house  and 

room,  ib.  18,  19. 

part  considered  as  a  distinct  dwelling-house,  ii.  20. 
outhouse,  ib. 
of  the  inhabitancy,  ii.  21,  et  seq. 

where  owner  has  not  begun  to  inhabit,  ii.  21. 

person  put  in  the  house  to  sleep  at  nights  till  owner  gets  a 

tenant,  ii.  22. 

using  the  house  for  business,  but  not  sleeping  there,  ib. 
temporary  absence,  ii.  23. 
there  must  be  an  animus  revertendi,  ib. 
house  used  as  warehouse,  ii.  24. 
house  inhabited  by  servant  and  his  family,  ib. 
inhabitancy  merely  casual,  ib. 

case  of  executor  putting  servants  into  the  house,  ii.  25. 
of  the  ownership,  ib.  et  seq. 

where  occupation  is  by  persons  part  of  the  owner's  family,  ii.  25. 
wife  living  apart  from  her  husband,  ib. 
wife  of  a  convicted  felon,  ii.  26. 

by  his  servants,  ib. 
houses  of  partners,  ib.  27. 
of  apartments  in  palaces,  noblemen's  houses,  or  houses  of  public 

companies,  ii.  28,  29. 
ownership  in  servants,  ii.  29,  et  seq. 

in  agent  of  a  trading  company,  ii.  30. 

where  servant  has  part  of  the  house,  and  the  rest  reserved, 

ii.  31,  32,  33. 

gardener  living  in  a  cottage,  ii.  32. 
persons  put  in  to  take  care  of  a  house,  ib.  33. 
workhouse,  ii.  33. 

apartments  occupied  by  guests,  &c.  in  a  house  or  inn,  ii.  34. 
where  there  is  a  tenant  at  will,  ii.  35. 
apartments  let  out  to  inmates,  ii.  36,  37. 

where  there  is  an  actual  severance,  and  no  internal  com- 
munication, ii.  37. 

several  occupations  of  distinct  parts  of  the  same  house  by  two 
partners,  ii.  38. 
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owner  of  house  breaking  open  apartments  of  his  lodgers, 

ii.  39. 
of  the  time  when  the  offence  must  be  committed,  ib. 

the  breaking  and  entering  need  not  both  be  in  the  same  night,  ib. 
party  present  at  breaking  but  not  at  the  entering,  ii.  40. 
of  the  intent  to  commit  a  felony,  ib. 

an  intent  to  commit  a  trespass  not  sufficient,  ii.  41,  42. 
the  felony  intended  may  be  by  common  law  or  statute,  ii.  43. 
the  felony  intended  must  be  stated  correctly,  ib.  44. 
different  intents  may  be  laid  in  same  indictment,  ii.  45. 
indictment,  ii.  44,  et  seq. 

indictment    need   not    state    whose    goods   were    intended    to    be 

stolen,  ib. 

allegation  that  the  fact  was  done  in  the  night,  ii.  45. 
allegation  as  to  the  mansion  or  dwelling-house,  ii.  46. 
as  to  a  church,  ib. 
of  the  parish,  ii.  47,  48. 
where  trial  in  an  adjoining  county,  ii.  49. 
the  words  '  feloniously  and  burglariously '  *  break  and  enter  '   are 

necessary,  ii.  50. 
of  laying  the  intent,  ib.  51. 
different  intents,  ii.  51. 
of  joining  burglary,  larceny,  and  felony,  ib. 
of  the  plea  of  autrefois  acquit,  ii.  52,  et  seq. 

a  person,  indicted  for  burglary,  and  stealing  the  goods  of  A.,  and 
acquitted,  may  be  indicted  for  the  same  burglary  and  stealing  the 
goods  of  B.,  ii.  52,  54. 
when  the  prisoner  could  have  been  convicted  by  any  evidence  on  the 

first  trial,  ii.  54,  et  seq. 
acquittal  on  a  charge  in  one  king's  reign  no  bar  to  a  charge  in 

another  king's  reign,  ii.  55. 

acquittal  of  larceny  no  bar  to  indictment  for  false  pretences,  ib. 
acquittal    for    murder   no    bar    to    indictment    for    administering 
poison,  ib. 

but  is  a  bar  to  indictment  for  concealing  birth,  ib. 
acquittal  on  indictment  which  might  have  been  amended,  but  was 

not,  no  bar  to  indictment  in  amended  form,  ib. 
where  means  of  death  proved  by  the  same  evidence,  ii.  57. 
acquittal  on  joint  indictment  against  several,  ii.  58. 
in  perjury,  ii.  59. 
of  insolvent,  ib. 
acquittal  as  principal  now  a  bar  to  charge  as  accessory  before  the 

fact,  ib. 

indictment  must  be  good  and  before  a  competent  tribunal,  ii.  60. 
mode  of  pleading  autrefois  acquit,  ii.  61,  note  (e). 
where  and  when  it  may  be  pleaded,  &c.,  ii.  61. 
the  verdict,  ii.  64. 

not  guilty  of   burglary,   but  guilty   of  stealing   above  40s.   in   a 

dwelling-house,  ii.  65. 
when  several  are  indicted  for  burglary  and  larceny,  the  offence  of  some 

may  be  burglary,  of  the  others  only  larceny,  ib. 
punishment,  ii.  66,  67. 

of  burglary  with  violence,  ii.  66,  note  (r). 
entering  house  by  night  with  intent  to  commit  a  felony,  ii.  66. 
principals  in  second  degree  and  accessories,  ii.  67. 
BURIAL, 

obstructing  burial  service,  i.  418. 
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omitting  and  refusing  to  bury,  i.  631. 

right  to  burial,  i.  632. 

preventing  burial,  i.  637. 

register  of  forging,  &c.,  ii.  928. 
BURNING,  ii.  1024 — See  tit.  ARSON. 
BUYING  AND  SELLING, 

public  offices,  i.  214. — See  tit.  OFFICES. 

pretended  titles,  i.  262. 


C. 

CANAL, 

stealing  from  vessels  on,  ii.  379. 

breaking  down  bank,  dam,  &c.,  ii.  1071. 

removing  piles,  &c.  to  secure  bank,  ib. 

opening  floodgate,  &c.  or  doing  other  injury  to,  ib. 

setting  fire  to  building  belonging  to,  ii.  1029. 
CANNEL  COAL, 

stealing  from  mine,  ii.  252. 
CAPABILITY, 

of  committing  crimes,  i.  6. 
general  rule,  ib. 
want  or  defect  of  will,  ib. 

1.  Infants,  i.  33. 

committing  misdemeanors,  i.  6. 

felonies,  i.  7,  et  seq. ;  Add.  iii.  639. 
murder,  i.  8,  et  seq. 
rape,  i.  8. 

new  statutory  felonies,  i.  10. 
treasons,  ib. 

execution  of,   respited,   &c.  for  their  want  of  discretion, 
ib.  11. 

2.  Non  compotes,  i.  11,  et  seq. 

idiots,  i.  11. 

what  constitutes,  ib. 

deaf  and  dumb,  ib.  and  see  note  (m). 
from  sickness,  i.  12. 
lunatics,  ib. 
persons  drunk,  ib. 

by  unskilfulness  or  contrivance  of  others,  ib. 
distinction  between  idiocy  and  lunacy,  i.  14. 
in  what  cases  defect  of  sense,  &c.  shall  excuse,  ib.  et  seq. 

rule  derived  from  cases,  i.  28. 
opinions  of  the  judges  in  M'Naghten's  case,  i.  19. 

cases  subsequently,  i.  21,  et  seq. 

examination  of  medical  man,  i.  27. 

insanity  in  the  family,  ib. 

lunatic  offenders,  proceedings  with  respect  to,  i.  29. 
disposal  of  persons  acquitted  on  ground  of  insanity,  i.  30. 
the  jury  may  judge  from  demeanor  of  the  party,  i.  31. 

facts  necessary  to  constitute  the  crime  must  be  proved 
in  order  to  bring  a  case  within  the  Act,  i.  32. 

grand  jury  are  bound  to  find. the  bill,  ib. 

persons  found  insane  on  arraignment  or  trial,  i.  30. 

on  discharge  for  want  of  prosecution,  ib. 
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3.  Persons  subject  to  the  power  of  others,  i.  32. 

feme  covert,  i.  33. 

not    answerable  for   her   husband's   breach  of  duty, 

i.  38. 

indictment  against  husband  and  wife  as  such,  i.  35,  46. 
when  responsible,  i.  33,  et  seq. 
coercion  of  husband  when  presumed,  i.  33. 
receiving  stolen  goods  with  her  husband,  i.  35,  et  seq. 

in  some  cases  she  is  responsible,  i.  39,  et  seq. 
not  guilty  of  felony  in  stealing  her  husband's  goods, 

i.  41. 
when  a  stranger  can  commit  larceny  of  husband's  goods 

by  delivery  of  wife,  i.  42,  et  seq. 
cases  of  adultery,  ib.  et  seq.  ;  Add.  iii.  642. 
not  accessory  for  receiving  her  husband,  i.  46. 
evidence  of  being  the  wife,  ib. 

4.  Persons  committing  crimes  through  ignorance,  i.  47. 

ignorance  of  law  no  excuse,  ib. 
CAENAL  KNOWLEDGE, 

what  is  sufficient,  i.  916. 
CARNALLY  KNOWING, 
girl  under  ten,  i.  929. 

between  ten  and  twelve,  ib. 
attempt  to  commit  these  offences,  i.  930. 
CARRIERS, 

larceny  by,  ii.  243,  et  seq. 

special  property  of,  to  support  ownership  in  indictment,  ii.  288. 
false  pretence  by,  to  obtain  carriage,  ii.  637. 
CASE  RESERVED, 

by  court  on  trial,  iii.  212. 
CAT, 

stealing,  ii.  368. 

maliciously  wounding,  &c.,  ii.  1057. 
CATTLE, 

stealing,  ii.  360. 

how  described  in  indictment,  ii.  363,  et  seq. 
slaughtering,  ii.  366. 
destroying  or  burying  hides,  ii.  367. 
maiming  and  killing,  ii.  1057. 

no  indictment  at  common  law  for  maiming  a  horse,  ib. 
new  statute,  ib. 

as  to  the  meaning  of  the  word  '  cattle*  in  the  9  Geo.  J,  c.  22,  ii.  1058. 
horses,  pigs,  asses,  ib. 
as  to  the  degree  of  maiming,  ii.  1059. 
pouring  acid  into  the  eye  of  a  mare  and  blinding  her,  ib. 
wounds  inflicted  by  a  dog,  ii.  1060. 
burning  a  building  with  a  cow  in  it,  ib. 
malice  to  the  owner  not  necessary,  ib. 
indictment  and  evidence,  ii.  1061. 

other  acts    of  administering    poison,    admissible   to  show    the    in- 
tent, ib. 

principals  and  accessories,  ii.  1062. 
CERTIFICATE, 

of  dismissal  of  assault,  i.  1034. 
CERTIORARI, 

to  remove  indictments  for  nuisances  to  highways,  i.  522. 
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costs  after  removal  by  defendants,  i.  528  ;  iii.  589. 

by  prosecutor,  iii.  588. 
for  nuisances  to  bridges,  i.  528. 
CHALLENGING, 
to  fight,  i.  413. 

provocation  no  excuse,  ib. 

of  endeavouring  to  provoke  another  to  send  a  challenge,  ib. 

of  the  intent,  ib. 
of  words  of  provocation,  i.  414. 
in  what  county  tke  venue  may  be  laid,  ib. 
criminal  information  for,  ib. 
punishment  for,  ib. 
CHAMPERTY, 

description  of,  i.  259. 
by  statutes,  i.  260. 
punishment,  i.  263. 
place  of  trial,  &c.,  ib. 
CHANCE  MEDLEY, 

killing  by,  i.  888. — See  tit.  HOMICIDE. 
CHANCERY, 

forgery  of  documents  relating  to  suitors  in,  ii.  926. 
CHAPELS, 

sacrilege  in,  ii.  71. 
setting  fire  to,  ii.  1028. 
pulling  down  by  rioters,  i.  382. 
CHARACTER, 

giving  evidence  of,  on  indictment  for  subsequent  felony,  ii.  353  ;  iii.  300. 
of  prosecutrix  in  rape,  impeaching,  i.  925. 
false  character  of  servants,  ii.  703. 

of  prosecutor,  when  and  how  it  may  be  impeached,  iii.  298. 
of  prisoner,  iii.  299. 

evidence  of  good  character  must  be  applicable  to  the  particular  charge,  ib. 
must  not  refer  to  particular  acts,  ib. 
mode  of  leaving  it  to  the  jury,  iii.  300. 
prosecutor  cannot  show  prisoner's  bad  character,  iii.  301. 
unless  he  give  evidence  of  character,  ib. 
only  general  evidence  admissible,  ib. 
bad  character  as  a  ground  of  suspicion,  iii.  304. 
evidence  of  knowledge  of,  iii.  287. 

of  witness  to  impeach  his  credit,  iii.  564. — See  tit.  WITNESS. 
CHEATS, 

attempts  to  defraud,  when  not  indictable,  i.  89. 

frauds  relating  to  bullion,  i.  111. 

frauds  by  public  officers,  i.  207. 

undue  abatement  of  the  price  of  native  commodities,  i.  253. 

in  order  to  constitute,  there  must  be  a  prejudice  received,  ii.  604. 

if  on  a  trial  for  a  cheat  it  appears  in  evidence  to  amount  to  a  larceny,  it 

will  still  be  punishable  as  a  misdemeanor,  ib. 
cheats  and  frauds  punishable  at  common  law,  ib.  et  seq. 
cheats  against  public  justice,  ii.  604. 
frauds  affecting  the  crown  and  public,  ii.  605. 
selling  unwholesome  provisions,  ib. 

supplying  prisoners  of  war  with,  ib. 
baker  selling  bread  containing  alum,  ii.  606. 
mala  praxis  of  a  physician,  ii.  607. 
VOL.  III.  3  G 
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rendering  false  accounts,  and  other  frauds  by  persons  in  official  situa- 
tions, ii.  607. 
false  news,  ii.  608. 

apprentice  enlisting  and  taking  bounty,  ib. 
falsely  pretending  a  power  to  discharge  soldiers,  ib. 
fraud  by  maiming  in  order  to  beg,  ib. 

cheats  by  false  weights,  measures,  and  marks,  ii.  609,  610. 
cheats  and  frauds  in  private  transactions  not  indictable,  ii.  611. 
unless  they  amount  to  a  conspiracy  or  forgery,  ib. 
cases  of  cheats  amounting  to  a  conspiracy,  ib. 
cheat  by  means  of  a  forged  instrument,  ii.  612. 
cases  of  forgeries  prosecuted  as  cheats  at  common  law,  ii.  613. 
cheats  by  a  bare  lie  not  indictable,  ib. 

though  an  apparent  token  be  used,  ii.  614. 

a  cheque  on  banker  without  effects  or  authority,  ib. 
instances  of  unfair  dealings  not  indictable,  ii.  615,  et  seq. 
a  cheat  or  fraud,  punishable  at  common  law,  must  be  such  against 

which  common  prudence  would  not  have  guarded,  ii.  617. 
indictment,  ib. 
punishment,  ib. 
cheats  and  frauds  by  means  of  false  pretences,  ii.  618,  et  seq. — See  tit. 

FALSE  PRETENCES. 

of  cheats  and  frauds  punishable  by  other  statutes,  ii.  701,  et  seq. 
fraudulent  conveyances,  ib.  702. 
gaming,  ii.  703. 

conjuration,  fortune-telling,  &c.,  ib. 
giving  false  characters  to  servants,  ib. 
forging,  &c.  trade  marks,  ii.  704,  et  seq. 
Mutiny  Acts,  ii.  708. 
cheats  and  frauds  in  particular  trades,  ib. 
CHEQUE, 

on  banker,  without  effects  or  authority,  not  indictable  at  common  law, 

ii.  614. 

but  it  is  as  a  false  pretence  under  the  statute,  ii.  639,  et  seq. 
forging,  altering,  &c.  the  crossing  of,  ii.  942. 
CHILD.— See  tit.  INFANT. 

woman  concealing  the  birth  of,  i.  774. 
carnal  knowledge  of,  i.  929,  et  seq. 
child  stealing,  i.  966. 
exposing  or  abandoning,  i.  1016,  1022. 
CHLOROFORM, 

Administering  to  commit  offences,  i.  1014. 
CHOKE, 

attempting  to,  in  order  to  commit  offences,  ib. 
CHRISTIAN  RELIGION, 
libels  upon,  i.  321,  332. 
part  of  the  law  of  the  land,  i.  333. 

court  will  not  meddle  with  differences  of  opinion,  i.  334. 
dispassionate  discussions  allowable,  ib. 
not  allowable  to  attack  the  characters  of  individuals  in  such  discussions, 

i.  335. 

CHURCH.— See  tit.  SACRILEGE. 
riotously  pulling  down,  i.  382. 
affrays  in,  i.  407. 
breaking  windows  of,  i.  417. 
arrest  of  clergyman  in,  i.  418. 
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burglary  in,  how  stated,  ii.  46. 
goods  belonging  to,  how  laid,  ii.  72. 
burning,  ii.  1028. 

injuring  monuments,  &c.  in,  ii.  1096. 
CHURCHWARDEN, 

refusing  to  call  vestries,  &c.,  i.  204. 
obtaining  a  silver  cup  or  the  like,  colore  officii,  i.  209. 
CHIRCHYARD, 
affrays  in,  i.  407. 
5  &  6  Edw.  6,  c.  4,  i.  415. 
striking  in,  &c.,  ib. 
arrest  of  clergymen  in,  i.  418. 
stealing  fixtures  in,  ii.  252. 
injuring  monuments,  &c.  in,  ii.  1096. 
CLERGYMAN, 

a  spiritual  person  taking  a  farm  liable  to  the  penalty  of  statute  Hen.  8, 

but  not  indictable,  i.  88. 
arrest  of,  in  church  or  churchyard,  i.  418. 

whilst  performing  service,  &c.,  ib. 
CLERK, 

larceny  of  his  master's  property,  ii.  382. — See  tit.  SERVANTS. 
embezzlement  by,  ii.  412, — See  tit.  EMBEZZLEMENT. 
CLOTH, 

in  progress  of  manufacture,  larceny  of,  ii.  517. 
destroying,  ii.  1081. 
COAL-MINE, 

setting  fire  to,  ii.  1077. 
stealing  from,  ii.  252. 
COCK-PIT, 

a  nuisance,  when,  i.  444. 
COCK-THROWING, 

at  Shrove-tide,  illegal,  i.  855. 

death  by,  ib. 
CODICIL, 

stealing,  &c.,  ii.  262. 
forging,  ii.  940. 
COERCION, 

excuse  from,  for  committing  a  crime,  i.  32,  et  seq. — See  tit.  CAPABILITY. 
COFFINS, 

ownership  now  laid,  ii.  298. 
COIN, 

having  counterfeit  coin  in  possession  with  intent  to  utter  it,  no  offence  at 
common  law,  i.  85. 

but  it  is  good  evidence  of  having  procured  it,  which  is  an  offence,  i.  86. 
having  coining  instruments  in  possession  with  intent  to  use  them,  i.  116. 
counterfeiting,  i.  94,  et  seq. 

what  is  the  King's  money,  i.  94-. 
necessary  evidence  of  it,  i.  95. 
proportions  in  coining  it,  i.  94. 
interpretation  of  terms,  i.  95. 
counterfeiting  gold  and  silver  coin,  i.  96. 
offence  complete,  though  the  coin  be  not  in  a  fit  state  to  be 

uttered,  i.  103. 
colouring  counterfeit  coin  or  pieces  of  metal  to  make  them 

pass  as  gold  or  silver  coin,  i.  96. 

altering  genuine  coin  to  make  it  pass  for  higher  coin,  ib. 
3o2 
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counterfeiting  foreign  gold,  silver,  or  copper  coin,  i.  97. 
foreign  coin  not  current  here,  ib. 
copper  money,  ib. 

of  this  realm,  ib. 
the  offence  may  be  committed  by  officers  of  the  Mint,  i.  98. 

what  shall  constitute  the  offence  in  them,  ib. 
what  will  be  a  sufficient  counterfeiting,  ib. 

round  blanks  like  shillings  worn  smooth  by  circulation,  ib. 
although  the  false  coin  is  so  imperfect  as  not  to  be  passable, 

the  offence  of  counterfeiting  is  now  complete,  i.  99. 
what  was  a  colouring  within  8  &  9  Will.  3,  ib. 
counterfeiting  complete  without  uttering,  i.  101. 
of  principals  and  accessories  in,  i.  100. 

what  sufficient  proof  of  the  coin  being  counterfeit,  i.  103. 
what  not  sufficient  evidence  of  counselling,  &c.,  i.  102. 

offences  at  sea,  ib. 
solitary  confinement,  i.  104. 
hard  labour,  ib. 
coining-tools  and  base  money,  how  to  be  secured  and  disposed  of, 

i.  105. 
impairing,  i.  107. 

impairing,  diminishing,  or  lightening,  ib. 
having  clippings,  &c.  in  possession,  ib. 
defacing  coin,  ib. 
tender  of  such  coin,  i.  108. 
melting  coin,  ib. 

importing  counterfeit  or  light  money,  ib. 
counterfeit  coin  current  here,  ib. 
foreign  not  current  here,  i.  109. 
light  silver  coin,  i.  110. 
exporting  counterfeit  money,  ib. 

to  the  colonies,  ib. 
uttering,  or  tendering  counterfeit  coin,  i.  119. 

formerly,  in  some  cases,  a  cheat  and  misdemeanor,  ib. 
uttering  counterfeit  gold  or  silver  coin,  i.  120. 
uttering,  having  possession  of  other  base  coin,  ib. 
a  second  uttering,  ib. 

having  three  or  more  pieces  in  possession,  ib. 
second  offence,  i.  121. 

evidence  of  previous  conviction,  ib. 
uttering  counterfeit  copper  coin,  i.  123. 

what  a  putting  off  counterfeit   money  within  the  former 

Act,  i.  124. 

names  of  persons  to  whom  uttered  to  be  stated,  i.  125. 
giving  base  coin  in  charity,  ib. 
passing  money  by  ringing  the  changes,  ib. 

indictment — two  utterings  on  the  same  day,  i.  126. 

on  two  counts  for  uttering,  two  years5  imprisonment  cannot 

be  given,  i.  127. 

evidence  of  guilty  knowledge,  ib. 
associate  not  co-operating,  i.  128. 
whether  associate  must  be  so  near  as  to  help  to  pass  the 

money,  ib. 

all  co-operating  guilty,  i.  129,  130. 

where   possession  of  one   defendant  is   the  possession  of 
another,  i.  131. 
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form  of  indictment,  i.  131. 
allegation  of  knowledge,  ib. 
uttering  foreign  counterfeit  coint 
first  uttering,  i.  132. 
second,  ib. 

proceedings   against  persons  having   in   custody  more  than  a 

certain  quantity,  ib. 

uttering  foreign  medals,  i.  133  ;  Add.  iii.  644. 

buying,  selling,  or  paying  counterfeit  coin  at  a  lower  rate  than  its  deno- 
mination, i.  134. 

the  money  must  be  vented  at  a  lower  rate,  i.  135. 
name  of  person  to  whom  it  is  put  off  should  be  stated,  ib. 
the  sum  for  which  it  is  agreed  to  be  put  off  need  not  be  stated,  i.  134. 
costs  of  prosecutions,  i.  104. 
COINING   INSTRUMENTS, 

making,  mending,  or  having  in  possession,  i.  112,  113. 

conveying  tools  or  monies  out  of  the  Mint,  i.  113. 

a  press  or  mould  within  the  former  statute,  ib. 

what  was  a  puncheon  within  it,  i.  114. 

for  making  foreign  gold  coin,  is  within  the  statute,  i.  115. 

evidence,  ib. 

proof  of  a  die  made  either  of  iron  or  steel,  ib. 
it  is  not  necessary  to  prove  money  made  with  them,  i.  116. 
having  in  possession,  with  intent  to  use  them,  a  misdemeanor  at  common 

law,  ib. ;  but  see  p.  85. 

they  need  not  bear  an  exact  resemblance  to  the  coin,  i.  116. 
where  necessary  to  prove  that  the  instrument  had  a  perfect  impression  of 

a  coin  upon  it,  ib. 
evidence  of  possession,  i.  117. 
seizing,  to  produce  in  evidence,  i.  105. 
COLLECTORS  OF  TAXES, 

assaulting,  i.  1045. 
COLLEGE, 

setting  fire  to  buildings  belonging  to,  ii.  1029. 
COMBINATION, 

societies  taking  unlawful  oaths,  &c.  to  be  deemed  unlawful  combinations, 

i.  392,  et  seq. 

assault  in  pursuance  of,  i.  1040. 
COMMENCEMENT  OF  PROSECUTION, 

what  and  when,  i.  645. 
COMMISSIONS, 

in  the  army,  selling  for  more  than  regulation  price,  a  misdemeanor,  i.  219. 
COMPANIES, 

directors  and  officers  fraudulently  appropriating  property,  ii.  477. 
keeping  fraudulent  accounts,  ib. 
destroying  books,  &c.,  ib. 
publishing  false  statements,  ii.  478. 
COMPARISON, 

of  handwriting  now  allowed,  iii.  363. 
COMPENSATION, 

to  persons  active  in  apprehending  offenders,  iii.  592,  et  seq. 
COMPOUNDING  OFFENCES, 
compounding  felony,  i.  194. 

taking  reward  for  helping  to  things  stolen,  i.  195. 
advertising  a  reward  for  the  return  of  stolen  goods,  ib. 
compounding  misdemeanors,  ib. 

after  judgment  by  leave  of  the  court,  ib.  et  seq. 
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compounding  informations  on  penal  statutes,  i.  197. 
18  Eliz.  c.  5,  ib. 

statute  applies,  though  no  offence  has  been  committed,  i.  199. 
so  though  no  action  or  information  pending,  i.  198. 

contracts,  &c.  in  consideration  of  dropping  a  prosecution,  &c.  void,  i.  195. 
CONCEALMENT, 

of  the  birth  of  children,  i.  774,  et  seq. 

verdict  finding,  ib. 
CONFEDERACY, 

evidence  of  joint  or  several  acts,  to  prove,  i.  50,  et  seq.,  942. 

crimes  done  in  pursuance  of,  in  prosecution  of  unlawful  purposes,  i.  50, 

et  seq. 

unlawful,  what  to  be  deemed,  i.  392,  et  seq. 
CONFESSION, 

sufficient  for  conviction  without  proof,  aliunde,  iii.  365,  et  seq. 

must  be  free  and  voluntary,  iii.  367. 

promises  and  inducements,  iii.  368,  et  seq. 

confession  when  prisoner  is  drunk,  iii.  368. 

inducement  to  implicate  another  prisoner,  iii.  370. 

telling  a  prisoner  that  what  he  said  would  be  taken  down  and  given  in 

evidence,  iii.  371. 

Drew's  case  and  others  overruled,  ib. 

confessions  made  with  a  view  to  being  admitted  as  a  witness,  iii.  373. 
in  consequence  of  pardon  offered  by  secretary  of  state,  ib.  et  seq. 
in  consequence  of  another  prisoner  being  admitted  Queen's  evidence,  iii. 

375,  376. 

threats  and  menaces,  iii.  376,  et  seq. 
where  the  words  are  ambiguous,  iii.  377. 
under  false  imprisonment,  ib. 
words  not  amounting  to  a  menace,  ib. 
confessions  after  one  unduly  obtained,  iii.  378. 
after  promises  of  favour,  there  must  be  explicit  warning  and  caution,  ib. 

et  seq. 

where  an  interval  of  time  elapsed  between  the  inducement  and  the  confes- 
sion, iii.  380,  et  seq. 

inducement  by  person  in  superior  authority,  iii.  382. 
after  the  effect  of  inducements  has  been  done  away,  ib.  et  seq. 
as  to  the  persons  whose  inducements  will  exclude  confessions,  iii.  385,  etseq. 
inducements  in  the  presence  of  persons  in  authority,  iii.  387,  et  seq. 
by  the  wife  of  the  master,  iii.  389,  et  seq. 
by  prosecutor's  relations  and  neighbours,  iii.  390. 
by  persons  not  in  authority,  iii.  392,  393. 

to  a  person  not  in  authority  after  inducement  by  that  person,  iii.  393. 
instances  of  admissible  confessions,  iii.  394,  et  seq. 
an  inducement  as  to  one  crime  will  not  exclude  confession  as  to  another, 

iii.  394. 

unless  they  form  parts  of  the  same  transaction,  iii.  395. 
the  proper  question  is,  whether  the  inducement  be  calculated  to  make  the 

prisoner  give  a  false  statement,  ib. 

advising  the  prisoner  to  be  sure  to  tell  the  truth,  ib.  et  seq. 
oath  not  to  reveal  a  statement,  iii.  398. 
proposal  to  confess  coming  from  the  prisoner,  ib. 

confession  obtained  from  a  boy  under  duress  of  imprisonment,  iii.  399. 
there  must  be  the  hope  of  some  temporal  benefit,  ib. 
confession  procured  by  persuasion  of  a  clergyman,  iii.  400. 
boy  told  to  kneel  down,  and  tell  the  truth  in  the  presence  of  the  Almighty, 

iii.  404. 
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confessions  elicited  by  questions  of  magistrates,  iii.  405,  406. 

of  other  persons,  iii.  406,  407. 

examinations  of  prisoners  purporting  to  be  on  oath,  inadmissible,  iii.  407. 
and  evidence  inadmissible  to  show  that  they  were  not  on  oath,  ib. 
and  evidence  inadmissible  of  what  the  prisoner  said,  iii.  408. 
examination  of  prisoner  on  oath,  when  not  admissible,  ib.  et  seq. 
when  before  any  charge  made  against  any  one,  iii.  409. 
as  a  witness  against  another  prisoner,  ib.  410. 
examined  on  oath  by  mistake,  iii.  411. 

deposition  of  prisoner  against  another  on  a  charge  of  forgery, 
iii.  412. 

on  a  charge  of  burglary,  ib. 
on  a  charge  of  an  infamous  crime,  ib. 
on  behalf  of  another  prisoner,  ib. 

where  a  witness  claims  the  protection  of  the  court  at  any 
time,  but  is  compelled  to  answer,  his  answer  is  inadmissible, 
iii.  413. 

examination  on  oath  before  commissioners  of  bankrupt,  ib.  et  seq. 
answers  and  depositions  in  chancery,  iii.  416. 
affidavit,  ib. 

cases  as  to  depositions  before  coroners,  ib.  et  seq. 
discoveries  in  consequence  of  confessions  unduly  obtained,  iii. 

419,  et  seq. 

acts  done  in  consequence  of  a  confession,  iii.  420. 
declarations  accompanying  such  acts,  iii.  421. 
not  admissible  except  when  confirmed,  ib. 
evidence  against  the  person  confessing  only,  ib. 

though  made  before  a  magistrate  in  the  hearing  of  an  accomplice, 

who  did  not  deny  it,  iii.  422. 
secus,  if  referred  to  by  the  prisoner,  iii.  423. 

confession  in  the  hearing  of  a  prisoner  not  before  a  magistrate,  iii.  424. 
statement  made  by  prisoner's  wife  in  his  presence,  ib. 
by  thief  in  presence  of  receiver,  iii.  425. 
in  presence  of  prosecutrix,  ib. 

any  statement  of  a  prisoner  is  generally  evidence,  iii.  426. 
examinations  not  in  the  words  of  the  prisoner,  inadmissible,  ib. 
all  names  in  a  confession  must  be  mentioned,  iii.  427,  428,  429. 
whole  statement  of  prisoner  to  be  left  to  jury,  iii.  428. 
the  jury  are  to  credit  so  much  of  the  prisoner's  statement  as  they  think  fit,  ib. 
accounts  of  possession  of  stolen  property,  iii.  429. 
.where  the  account  is  reasonable  the  prosecution  should  negative  it,  ib. 
not  where  accounts  are  contradictory  or  improbable,  ib.  430. 
declarations  of  prisoner  unconnected  with  the  charge   inadmissible,  iii. 

431. 

prosecutor  must  prove  that  a  statement  is  voluntary,  ib. 
as  to  the  mode  of  introducing  confessions,  iii.  432. 
calling  constables  in  whose  custody  the  prisoner  has  previously  been,  ib. 

et  seq. 

of  the  effect  of  confessions,  iii.  433. 
where  a  statement  is  rightly  received,  but  is  afterwards  proved  to  have 

been  inadmissible,  and  it  is  left  to  the  jury,  it  is  erroneous,  iii.  434. 
acts  and  declarations  of  co-conspirators,  iii.  435. 
of  agent  of  prosecutor,  ib. 
of  agent  of  defendant,  ib. 
of  servants,  iii.  436. 
before  a  magistrate. — See  tit.  EXAMINATION. 
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CONFIDENTIAL  COMMUNICATIONS, 

what  are,  iii.  502,  et  seq. 
CONGREGATION, 

disturbing,  i.  416,  et  seq. 
CONIES, 

larceny  of,  ii.  281. 

taking  or  killing  in  a  warren,  ii.  374. 
CONJURATION, 

cheats  by  pretending  to  practise,  ii.  703. 
CONSENT, 

negative  proof  of,  iii.  226. 
CONSPIRACY, 

prosecution  for,  not  maintainable  against  a  husband  and  wife,  i.  39. 

for  an  unlawful  and  seditious  assembly,  i.  392,  et  seq. 

societies  taking  unlawful  oaths,  &c.  to  be  deemed  unlawful  combinations, 

i.  392. 

to  murder,  i.  967,  et  seq. 

to  raise  wages,  assault  in  consequence  of,  i.  1040. 
descriptions  of,  iii.  116. 

against  the  public  justice   of  the  kingdom  by  agreeing  to  make 

false  charges  and  accusations,  iii.  117. 
the  false  charge  need  not  be  prosecuted,  iii.  118. 
the  confederacy  will  be  equally  criminal  though  the   proceedings 

intended  to  be  instituted  were  defective,  ib. 
though  the  parties  may  say  they  intended  only  to  give  testimony 

in  a  legal  course  of  justice,  ib. 

the  confederacy  must  be  false  and  malicious,  iii.  119. 
to  pervert  the  course  of  justice  by  producing  a  false  certificate  of  a  high- 
way being  in  repair,  ib.  et  seq. 
to  defeat  an  information,  iii.  121. 
to  prevent  a  prosecution,  ib. 

where  the  necessary  effect  is  to  defeat  the  ends  of  justice,  ib. 
to  obtain  security  from  a  defendant,  iii.  122. 
to  raise  the  price  of  the  public  funds  by  false  rumours,  ib. 
to  impoverish  the  farmers  of  excise,  iii.  123. 
to  obtain  money  by  procuring  the  appointment  of  a  person  to  an  office  in 

the  customs,  ib. 
to  commit  riots,  iii.  124. 
to  excite  discontent,  ib. 

to  marry  paupers,  in  order  to  charge  a  parish,  ib.  et  seq. 
to  charge  a  man  with  being  the  father  of  a  bastard  child,  iii.  126. 
to  defraud,  ib.  et  seq. 

to  make  a  fraudulent  acceptance  of  a  bill  of  exchange,  iii.  126. 

to  defraud  tradesmen,  iii.  127. 

by  brokers  attending  auctions,  ib. 

to  fabricate  shares  in  a  joint  stock  company,  ib. 

to  barter  unwholesome  wine,  iii.  128. 

to  cheat  by  fraudulent  wager,  ib. 

to  solemnize  a  marriage,  iii.  129. 

to  procure  a  marriage  by  license  obtained  by  a  false  oath,  ib, 

to  seduce  a  young  woman,  iii.  130. 

to  procure  a  girl  to  have  illicit  connection,  ib. 

to  carry  away  and  marry  a  female,  ib, 

to  impoverish  a  man  in  his  trade,  iii.  131. 

to  commit  a  civil  trespass,  ib.  132. 

to  cheat  and  defraud  a  man  by  selling  him  an  unsound  horse,  iii.  132. 

to  cheat  of  part  of  the  price  of  a  horse,  ib. 
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not  for  conspiring  to  deprive  a  man  of  the  office  of  secretary  to  an  illegal 
trading  company,  iii.  133. 

combinations  among  journeymen  workmen,  ib.  et  seq. 
provisions  of  6  Geo.  4,  c.  129,  ib. 

cases  on  the  statute,  iii.  135,  et  seq. 

workmen  may  lawfully  meet  to  determine  their  rate  of  wages,  ib.  140. 

so  masters  may  do  the  same  as  to  the  wages  they  will  pay,  iii.  136,  141. 

but  neither  can  enforce  them  by  illegal  means,  iii.  136,  et  seq. 

threats  need  not  actually  be  used,  as  other  language  may  convey  the  im- 
pression of  intimidation,  iii.  137. 

conspiracy  to  cause  workmen  to  be  discharged,  ib. 

counts  for  ' molesting,'  ' using  threats  to,' and  'intimidating/  sufficient, 
iii.  138. 

conspiracy  to  *  molest '  and  ( obstruct '  an  employer,  ib. 

to  force  a  master  to  alter  his  course  of  business  by  'molesting'  and  'ob- 
structing' him,  ib. 

to  prevent  workmen  from  hiring  themselves  by  '  molesting '  and  *  obstruct- 
ing '  them,  ib. 

to  induce  hired  workmen  to  quit  their  employment,  iii.  139,  141. 

such  conspiracies  are  illegal,  though  they  be  merely  to  gratify  ill  will, 
iii.  141. 

any  combination  to  molest  or  obstruct  workmen  who  are  willing  to  work 
is  illegal,  iii.  142. 

what  are  threats  and  intimidation,  ib. 

22  Viet.  c.  34,   certain  agreements  not  to  be  deemed  '  molestation '  or 
'obstruction'  within  the  6  Geo.  4,  c.  129,  iii.  143. 

prosecution  and  proceedings,  iii.  144. 

more  than  one  person  must  be  found  to  have  conspired,  ib. 

imperfect  verdict  as  to  one,  and  acquittal  as  to  others,  ib. 

judgment  on  one  before  trial  of  others,  iii.  145. 

statements  in  indictment,  iii.  146,  et  seq. 

where  it  is  sufficient  to  state  the  conspiracy,  ib. 

where  overt  acts  must  be  stated,  iii.  147. 

not  necessary  to  state  the  means  where  the  thing  intended  is  illegal,  secust 
where  it  is  legal,  iii.  148. 

conspiracy  to  obtain  the  means  and  power  of  transferring  stock,  iii.  147. 

indictment  need  not  allege  that  the  prosecutor  is  innocent,  ib. 

indictment  for  conspiring  to  defraud  of  divers  goods,  iii.  149. 

purchasers  in  the  funds,  ib. 
to  obtain  goods  without  paying  for  them,  ib. 

by  fraudulent  deed,  iii.  150. 
to  defraud  of  the  fruits  of  a  verdict,  ib. 
too  general  counts,  ib. 
not  stating  whose  the  goods  were,  iii.  151. 
to  cause  imported  goods  to  be  delivered  without  paying  duty,  iii.  152. 

count  bad  for  not  stating  names  of  persons  intended  to  be  cheated,  ib. 

where  conspiracy  is  well  laid,  but  overt  act  insufficiently,  iii.  154. 

counts  charging  a  conspiracy  to  raise  discontent,  &c.  and  to  stir  up  ill 
will  between  different  classes,  iii.  155. 

to  obtain  by  means  of  intimidation  and  the  exhibition  of  physical  force  a 
change  in  the  government,  ib. 

technical  averment  of  conspiracy,  iii.  159. 

place  of  trial,  ib. 

jurisdiction  of  Quarter  Sessions,  iii.  160. 

where  charge  must  have  been  heard  before  a  justice,  ib. 

evidence,  iii.  161. 
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CONSPIRACY— continued. 

wife  of  one  defendant  incompetent  for  the  others,  iii.  161. 
proof  of  concert  before  declarations  of  others  are  admissible,  ib. 
acts  or  words  of  one  when  evidence  against  others,  ib. 
evidence  of  what  took  place  at  different  meetings,  iii.  162. 

of  Hand-bills,  iii.  163. 

of  entries  at  custom-house,  iii.  164. 
proof  of  the  conspiracy,  iii.  165. 

it  may  be  inferred  from  the  separate  acts  of  the  parties,  ib. 
persons  joining  after  conspiracy  is  formed,  iii.  166. 

meeting  for  one  purpose,  and  conspiring  for  another,  ib. 
general  evidence  of  its  nature,  iii.  167.  ^ 

either  the  conspiracy  may  be  proved,  or  the  acts  of  the  parties,  ib. 
cumulative  instances  of  fraud,  where  admissible,  iii.  168. 
meaning  of  *  and  others '  in  an  indictment,  ib. 
court  will  take  judicial  notice  of  a  war,  iii.  169. 
where  it  is  unnecessary  to  produce  a  cheque  alleged  to  be  forged,  ib. 
to  defraud  by  representing  a  person  in  opulent  circumstances,  ib. 
proof  of  conspiracy  to  defraud  of  acceptances,  iii.  170. 

of  money,  ib. 

meaning  of  '  false  pretences'  in  an  indictment,  iii.  171. 
to  obtain  railway  tickets,  ib. 
evidence  of  loss  of  profits,  ib. 
record  of  acquittal  cf  one  defendant,  ib. 
proof  of  bankruptcy,  ib. 
divisible  averment,  ib. 
instances  of  variances,  iii.  172. 
misdescription  of  statute,  iii.  173. 
particulars  of  charges,  ib. 

acquittal  of  defendant  intended  to  be  called  as  a  witness,  ib. 
election  as  to  counts,  ib. 
change  of  venue,  iii.  1 74. 

cross-examination  where  only  one  defendant  calls  witnesses,  ib. 
sufficient  to  convict  of  so  much  as  charges  an  indictable  offence,  ib. 
verdict  on  several  counts  where  only  one  conspiracy  is  proved,  ib. 
several  findings  on  one  charge  are  bad,  iii.  175. 

general  judgment  on  several  counts,  any  of  them  being  bad,  is  wrong,  ib> 
punishment,  ib. 

defendants  must  be  present  on  motion  in  court  after  conviction,  iii.  176. 
CONSTABLE.— See  ti  .  OFFICERS,  ARREST. 
fineable  at  petty  sessions,  i.  205. 
neglecting  duties  of  office,  indictable,  i.  212. 
refusal  to  execute  the  office  of,  &c.  indictable,  ib. 
corporation  has  no  power  of  common  right  to  choose,  i.  213. 
who  liable  to  serve  the  office,  i.  212. 
indictment  for  refusing  to  serve,  ib. 
refusal  to  be  sworn,  evidence  of  refusing  to  serve,  ib. 
suppression  of  affray  by,  when  in  his  presence,  i.  409,  et  seq. 
no  right  to  apprehend  where  affray  is  not  committed  in  his  presence,  i.  410. 
unless  by  warrant  from  a  magistrate,  ib. 
assaulting  constables,  i.  1039,  et  seq. 
special  constables,  i.  1040. 
rural  police,  i.  1041. 
police  of  towns,  ib. 

evidence  of  acting  as  constables  sufficient,  i.  1042  ;  iii.  221. 
constable's  power  in  preserving  the  peace,  i.  409,  1042. 
authority  to  apprehend  in  felonies,  i.  799,  1042. 
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CONSTABLE— continued. 

in  misdemeanors,  i.  804,  1042. 
in  public-houses,  i.  810,  1043. 
must  act  within  his  proper  district,  i.  1043. 
executing  warrants,  ib. 

execution  of  warrants  by,  out  of  their  district,  i.  824. 
when  guilty  of  excess,  i.  1044 ;  Add.  iii.  664. 
CONTAGION, 

spreading  disorders,  i.  167,  et  seq. 
the  smallpox,  i.  168. 

CONTINUANCE;, 

where  a  particular%tate  is  proved  at  a  given  time,  the  presumption  is 
that  it  had  existed  for.  a  reasonable  time  before,  and  that  it  continued 
for  a  reasonable  time  afterwards,  iii.  221. 
CONTRA  FORMAM   STATUTI,  ii.  326. 

where  conclusion  of  statuti  for  statutorum,  and  vice  versa,  ib. 
entire  omiss  on  of,  ib.  327. 
CONVICTIONS, 

summary  proceedings  for  common  assaults,  i.  1033. 
COPPER, 

coin. — See  tit.  COIN. 
COPY, 

of  documents,  where  admissible,  iii.  241,  et  seq. 
CORN, 

hindering  the  exportation  of,  or  preventing  its  circulation,  i.  183. 
11  Geo.  2,  c.  22,  ib. 

partially  repealed,  ib. 
36  Geo.  3,  c.  9,  i.  184. 

persons  using  violence  to  deter  others,  &c.,  ib. 

24  &  25  Viet.  c.  100,  s.  39,  summary  proceedings  before  two  magis- 
trates, i.  185. 

setting  fire  to  crops  or  stacks  of,  ii.  1063. 
CORONER, 

extortion  or  other  breach  of  duty  by,  i.  200,  203,  208. 

too  speedy  interment  of  a  corpse  without  sending  for,  i.  638. 

what  ought  to  be  done  on  the  happening  of  a  violent  death,  ib. 
jurisdiction  to  hold  inquests,  i.  754. 
depositions  before,  iii.  478. 

7  Geo.  4,  c.  64,  s.  4,  enactment  as  to,  ib.  note  (7e). 
whether  admissible  if  taken  in  prisoner's  absence,  iii.  478,  et  seq. 
distinction  as  to  them,  iii.  479. 
doubts  as  to  their  admissibility,  iii.  480. 
coroner's  duty  in  taking  them,  ib. 
prisoners  entitled  to  copies,  iii.  352. 
CORPORATION, 

chief  officers  of,  absenting  themselves  from,  or  hindering  elections,  &c., 

i.  206. 

has  no  power  of  common  right  to  choose  a  constable,  i.  213. 
how  to  be  described,  ii.  300,  et  seq. 
ownership  of,  how  to  be  laid,  ib. 
in  forgery,  ii.  809. 

included  in  the  word  'person'  in  criminal  statutes,  ii.  327. 
CORPSES,  i.  629 — See  tit.  DEAD  BODIES. 
CORROSIVE  FLUID, 

throwing  with  intent  to  burn,  i.  1016. 
COSTS, 

in  cases  of  felony,  iii.  576. 
misdemeanors,  ib.  et  seq. 
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COSTS— continued. 

secretary  of  state  may  make  regulations  as  to  costs,  iii.  578. 

justices'  certificates  not  conclusive,  ib. 

costs  of  misdemeanors   under   the   Criminal   Law  Consolidation   Acts, 
iii.  579. 

in  Mint  cases,  ib. 

on  conviction  of  assault,  iii.  580. 

in  cases  of  ill-treatment  of  apprentices,  servants,  &c.,  ib. 

of  misdemeanors  under  Offences  against  the  Person  Act,  iii.  581. 

of  assaults  under  14-  &  15  Viet.  c.  19,  ib. 
under  14  &  15  Viet.  c.  55,  s.  3,  ib. 
on  poor  law  officers,  iii.  582. 

in  perjury,  ib. 

in  bankruptcy,  ib. 

in  admiralty  cases,  iii.  583. 

under  Merchant  Seamen's  Act,  ib. 

cases  removed  to  Central  Criminal  Court,  iii.  584. 

other  cases  at  that  court,  ib. 

in  adjoining  counties,  iii.  385.     • 

in  exclusive  jurisdictions,  ib. 

binding  by  sessions  sufficient,  iii.  586. 

cases  where  costs  have  been  allowed,  ib. 

who  is  the  prosecutor,  iii.  587. 

another  cannot  be  allowed  costs,  ib. 

where  not  allowed,  iii.  588. 

apprehension  abroad,  ib. 

removing  from  Millbank,  ib. 

cases  removed  by  certiorari  by  the  prosecutor,  ib. 
by  the  defendant,  iii.  589. 

no  costs  of  attending  an  inquest,  ib. 

extra  allowances,  cases  of,  iii.  590. 

of  *  otherwise  carrying  on  the  prosecution,'  ib. 

of  cases  reserved,  ib. 

where  trial  postponed,  iii.  591. 

out  of  a  borough  fund,  iii.  592. 

compensation  for  apprehension,  ib.  593. 

to  family  of  person  killed,  iii.  593. 

power  extended  to  sessions,  ib. 

cases  as  to,  iii.  594. 

sacrilege,  ib. 

bullock  stealing,  ib. 

burglary,  ib. 

attempt  to  murder,  ib. 

stealing  from  the  person,  ib. 

for  exertions,  ib. 

where  no  expense  or  loss  of  time,  ib. 

affidavit  where  necessary,  ib. 

entire  order  must  be  served,  iii.  595. 

costs  in  libel,  ib. 

Queen's  Bench  cannot  revise  a  taxation  on  the  crown  side,  but  a  judge  in 

the  commission  may,  ib. 
COTTON  GOODS, 

stealing  in  course  of  manufacture,  ii.  517. 

destroying  or  damaging  whilst  in  course  of  manufacture,  ii.  1081. 
COTTON  MILL, 

burning,  ii.  1029. 
COUNSEL, 

communications  with  client  when  privileged,  iii.  502. 
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COUNTERFEIT, 

money. — See  tit.  COIN. 

possession  of,  with  intent  to  utter,  not  indictable,  i,  85. 
secus,  procuring  it  with  such  intent,  i.  86. 

bullion,  i.  Ill,  et  seq. 
COUNTERFEITING, 

great  seal,  &c.,  ii.  850. 
COUNTING-HOUSE, 

breaking  into  and  committing  a  felony  therein,  ii.  94. 

with  intent  to  commit,  &c.,  ii.  96. 
COUNTS, 

for  stealing  and  receiving,  may  be  joined,  ii.  542. 
COUNTY, 

offences  committed  on  the  boundaries  of,  i.  753  ;  ii.  332,  et  seq. 

property  of,  ownership  how  to  be  laid,  ii.  304. 

offence  committed  in  the  county  of  a  town,  ii.  816. 
COURT, 

striking  or  drawing  weapon  in  the  King's  court  of  justice,  i.  1037. 

inferior  courts,  i.  1038. 
rescuing  without  striking  in,  ib. 
COURT-MARTIAL, 

who,  and  what  offences  subject  to,  i.  142. 

president  of,  his  declarations  not  libellous,  i.  326. 

return  from  transportation  after  sentence  of,  i.  618. 
COURT  ROLLS, 

forging,  ii.  942. 
COURTS  OF  RECORD, 

stealing,  removing,  or  obliterating  records,  &c.,  ii.  265. 

forging  records,  &c.,  ii.  852. 

process  of  courts  not  of  record,  ii.  853. 
name  of  officer  of,  ii.  926. 
COW, 

stealing  or  killing  with  intent  to  steal,  ii.  360. 

indictment  for,  not  supported  by  proof  of  stealing  a  heifer,  ii.  363. 

principals  in  the  second  degree  and  accessories,  ii.  360. 

maliciously  killing,  &c.,  ii.  1057. 
CRIMES, 

capability  of  committing. — See  tit.  CAPABILITY. 
CRIMINAL  INFORMATION, 

against  justices,  &c.,  i.  200,  et  seq. 
CURTILAGE, 

outer  fence  of,  breaking,  whether  felonious,  ii.  6. 
buildings  within,  ii.  16. 

where  burglary,  &c.  does  not  extend  to  buildings  within,  ib. 

buildings  within,  breaking  and  committing  a  felony  in,  ii.  89. 

with  intent,  &c.,  ii.  96. 

principals  in  second  degree  and  accessories,  ii.  89. 

cases  where  buildings  were  held  parcel  of  the  house,  ii.  90. 

outer  fence  not  opening  into  a  building,  ii.  92. 
CUSTOM-HOUSE  OFFICER, 

indictment  for  assaulting  in  execution  of  his  office,  quashed,  i.  89. 

assault  on,  indictable  at  common  law,  i.  172. 

count  for  common  assault  on,  not  triable  in  a  wrong  county,  i.  181. 
CUSTOMS— See  tit.  REVENUE  LAWS. 

evading  or  resisting  the  duties  of,  i.  172,  et  seq. 

forgery  in  respect  of,  ii.  905. 

forged  debentures,  &c.,  ii.  904. 


cxlvi  Index. 

D. 

DAMS, 

of  fishponds,  &c.,  destroying,  ii.  1072. 
of  canal,  river,  reservoir,  destroying,  ii.  1071. 
DEAD  BODIES, 

taking  up,  even  for  the  purposes  of  dissection,  indictable,  i.  629. 

though  the  particular  place  from  whence  taken  be  neither  stated  nor 

proved,  ib. 

to  disinter  is  a  misdemeanor,  ib. 
refusal  or  neglect  to  bury,  a  misdemeanor,  i.  631. 
who  bound  to  bury,  i.  632. 

(48  Geo.  3),  interment  of,  when  cast  on  shore,  i.  636. 
selling  dead  body  of  convict,  i.  629. 

2  &  3  Will.  4,  c.  75,  providing  for  schools  of  anatomy,  i.  633,  et  seq. 
the  preventing  from  being  interred,  indictable,  i.  637. 
the  preventing  reading  the  burial  service,  indictable,  i.  638. 
too  speedy  interment  of,  after  a  violent  death,  ib. 
DEAF  AND  DUMB, 

when  to  be  considered  an  idiot,  i.  11,  and  note(m). 
arraignment,  &c.  of,  ib. 
DEATH, 

sentence  of,  must  be  passed  in  murder,  i.  780,  781. 
DEBATING  SOCIETIES, 

when  illegal,  i.  399. 
DEBENTURE, 

stealing,  &c.,  ii.  266. 
forging,  ii.  875. 
DEDICATION, 

of  a  road  to  the  public,  i.  46^,  et  seq. 
of  a  bridge,  i.  54-3. 
DEED, 

stealing,  &c..,  ii.  264. 
forging,  ii.  940. 
forging  registry  of,  i 5.  935. 
causing  to  be  executed  by  force,  ii.  100. 

by  fraud,  ii.  618. 
forging  attestation  to,  ii.  940. 
DEER, 

stealing  in  inclosed  ground,  ii.  371. 
what  is  an  inclosure,  ib. 

in  uninclosed  part  of  a  forest,  chase,  &c.,  ii.  370. 
after  another  offence  as  to  deer,  ib. 

what  the  word  '  deer '  includes,  ib. 
persons  found  in  possession  of  venison,  ii.  371. 
setting  engines  for  taking  deer,  ii.  372. 
deer-keepers  may  seize  guns,  ib. 
resistance  to  them,  ib. 
an  actual  beating  necessary,  ii.  373. 
principals  in  the  second  degree  and  accessories,  ib. 
apprehension  of  offenders,  ib. 
DEFECT, 

of  will  to  commit  crime,  1  .    ~  oj.-j.rt 

of  understanding,  )  '•  6'  et  **— See  tit.  CAPABILITY. 

DEFILEMENT, 

of  children,  i.  929. 
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DEMANDING  PROPERTY, 

with  menaces  or  by  force,  ii.  99;  iii.  ISO,  199. 
on  forged  instruments,  ii.  1010. 
DEPOSITION, 

in  all  indictable  offences,  iii.  439. 

11  &  12  Viet,  c.42,  s.  17,  iii.  465. 

how  to  be  taken,  iii.  465,  et  seq. 

when  admissible  in  evidence,  ib. 

witness  dead  or  kept  away  by  the  prisoner,  iii.  466,  470. 

too  ill  to  travel,  iii.  466. 

permanent  inability  to  attend,  ib. 

cases  on  the  new  statute,  iii.  467,  et  seq. 

where  life  would  be  endangered,  iii.  467. 

where  remaining  at  court  would  be  highly  dangerous,  ib. 

witness  too  ill  to  give  evidence,  ib. 

without  danger  to  life,  ib. 
cases  where  proof  of  illness  has  failed,  iii.  468. 

as  to  pregnancy,  ib.  et  seq. 
surgeon  generally  a  necessary  witness,  iii.  468. 
not  admissible  because  witness  cannot  be  found,  iii.  470. 
where  witness  is  kept  away,  only  admissible  against  the  prisoner  keeping 

him  away,  ib. 
witness  insane,  ib. 

at  sea  or  abroad,  iii.  471. 
must  be  duly  taken,  ib. 
in  the  presence  of  the  prisoner,  iii.  472. 
taken  in  the  absence  of  prisoner  and  read  over  in  his  presence  irregular, 

iii.  474,  et  seq. 

there  ought  to  be  full  opportunity  for  cross-examination,  iii.  475,  et  seq. 
notes   taken   before   magistrate,    and  depositions  afterwards   written  at 

length  by  clerk,  irregular,  iii.  477. 
distinction  between  depositions  before  magistrates  and  coroners,  iii.  478, 

et  seq. 

doubts  as  to  coroner's  depositions  since  the  new  Act,  iii.  480. 
admissible  on  trial  of  a  different  offence,  cases  as  to,  iii.  481,  et  seq. 
the  test  is  whether  the  prisoner  had  a  full  opportunity  of  cross-examin- 
ing, iii.  482,  et  seq. 

admissible  to  show  motive  for  a  murder,  iii.  484. 
before  grand  jury,  ib. 
each  deponent  must  sign,  ib. 
but  signature  of  justice  at  the  end  of  several  depositions  attached  together 

is  sufficient,  iii.  485. 
one  caption  sufficient,  iii.  486. 
irregular  caption,  ib. 

query  the  necessity  of  any  caption,  iii.  487. 
must  state  the  justice  to  be  one,  ib. 
prisoner's  name  added  to  witness's  mark,  iii.  488. 
parol  evidence  of  what  a  witness  swore  inadmissible,  unless  it  be  clearly 

proved  it  was  not  taken  in  writing,  ib. 

parol  evidence  admissible  to  add  to  or  explain  a  deposition,  ib.  et  seq. 
parol  evidence  of  a  preliminary  examination,  iii.  490. 
depositions  in  treason,  iii.  491. 
read  by  consent  of  Ciown,  ib. 
may  be  read  to  contradict  witness  by  prisoner,  ib. 

or  Crown,  ib. 

judge  may  either  admit  deposition  or  postpone  the  trial,  ib. 
how  proved  formerly,  iii.  493. 
under  the  new  statute,  iii.  494. 
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DEPOSITION— continued. 

before  coroner,  how  proved,  iii.  494. 

deposition  must  now  be  in  the  words  of  witness,  iii.  495. 

every  deposition  should  be  returned,  iii.  496. 

depositions  of  prisoner's  witnesses  ought  to  be  taken,  ib.  et  seq. 

what  witnesses  ought  to  be  examined,  iii.  498. 

on  interrogatories  by  consent,  ib. 

depositions  in  India,  iii.  499. 

offences  by  public  servants  abroad,  ib. 
merchant  seamen,  ib. 

before  British  consuls,  iii.  500! 

questions  as  to  admissibility  of,  ib. 

cross-examination  as  to  statements  in  the  deposition,  iii.  552. 

query,  how  affected  by  the  28  &  29  Viet.  c.  18,  s.  5,  ib. 

some  of  the  former  decisions  still  authorities,  iii.  553. 

depositions  are  confined  to  the  statements  taken  before  the  magistrate  in 

the  regular  course,  iii.  557. 
DESERTION, 

seducing  soldiers,  &c.  to,  i.  141,  et  seq. 

by  soldiers  or  sailors,  consequences  of  to  the  deserter,  i.  142. 
DESTROYING  BUILDING, 

with  intent  to  murder,  i.  973. 
DESTRUCTIVE  SUBSTANCE, 

sending,  &c.  with  intent  to  burn,  &c ,  i.  1016. 

administering  with  intent  to  murder,  i.  972. 

attempt  to  administer,  i.  973. 

administering  so  as  to  endanger  life,  i.  975. 
DETAINER, 

forcible,  i.  421,  et  seq. — See  tit.  FORCIBLE  ENTRY. 
DIRECTORS, 

of  companies,  fraudulently  converting  property,  ii.  477. 

keeping  fraudulent  accounts,  ib. 

destroying  books,  &c.,  ib. 

publishing  false  statements,  ii.  478. 
DISCLOSURE, 

of  stolen  deeds,  wills,  &c.,  ii.  263. 

of  frauds  by  bankers,  &c.,  ii.  478. 
DISCONTENT, 

conspiracy  to  excite,  iii.  124,  155. 
DISMISSAL, 

of  information  for  assault,  i.  1034. 
DISOBEDIENCE, 

to  orders  of  magistrates,  &c.,  i.  573,  et  seq. — See  tit.  ORDERS. 
DISORDERLY  HOUSES, 

inns,  bawdy-houses,  gaming-houses,  &c.  common  nuisances,  i.  442,  et  seq. 

keeping,  ib. 

manner  of  proceeding  against  the  keepers,  i.  446. 
indictment,  evidence,  i.  447. 
DISSENTERS, 

disturbance  of  worship  of,  i.  419. 
DISSENTING  CHAPELS, 

rioters  destroying,  i.  382. 

stealing  from,  &c.,  ii.  71. 

setting  fire  to,  ii.  1028. 
DISSENTING  MINISTER, 

assaulting  whilst  doing  duty,  i.  418. 
DISTRESS, 

for  costs  in  assaults,  i.  1032. 
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DISTURBANCE, 

of  public  worship,  i.  415,  et  seq. 
statutes  concerning,  i.  415. 
5  &  6  Ed  w.  6,  ib. 

brawls  in  church  or  churchyard,  ib. 

construction  of  statute,  ib. 
1  Mar.  Sess.  2,  c.  3,  i.416. 

disturbances  during  time  of  divine  service,  ib. 

the  party  must  maliciously,  wilfully,  or  of  purpose  molest 

the  minister,  i.  417. 

persons  disturbing  congregation  may  be  apprehended,  ib. 
rescuing  offenders,  ib. 
24  &  25  Viet.  c.  100,  s.  36,  i.  418. 

obstructing  minister  doing  duty,  ib. 
I  Will.  &  Mary,  c.  18,  ib. 

disturbing  dissenting  congregations,  ib. 
points  on  this  statute,  i.  419. 
disturbance  must  be  wilful  and  of  purpose,  ib. 
52  Geo.  3,  c.  155,  ib. 

certiorari  for  indictment  on,  ib. 
31  Geo.  2,  c.  32,  ib. 

Roman  Catholics,  ib. 
protection  of  uncertified  places,  ib. 
23  &  24  Viet.  c.  32,  i.  420. 

disturbances  in  churches,  ib. 
conspiracies  or  riots  in  churches,  &c.,  ib. 
DIVIDEND  WARRANTS, 
stealing,  ii.  266. 
forging,  ii.  858. 
making  out  false,  ii.  859. 
DIVISIBLE  AVERMENTS, 

instances  of,  iii.  310. 
DOCK, 

stealing  goods  from,  ii.  379. 
setting  fire  to  buildings  belonging  to,  ii.  1029. 
DOCUMENT  OF  TITLE, 
to  goods,  what,  ii.  266. 
to  lands,  what,  ii.  264. 
stealing,  ii.  266. 
DOG, 

keeping  unmuzzled,  i.  452. 
stealing,  ii.  368. 
possession  of  stolen  dog,  ib. 
taking  money  to  restore,  ib. 
maiming  or  killing,  ii.  1057. 
DREDGING, 

for  oysters,  ii.  377. 
DRIVING,  FURIOUS, 

injury  by,  i.  1051. 
DROWN, 

attempt  to,  i.  973. 
DROWNING, 

mines,  ii.  1077. 
DRUNKENNESS, 

when  it  may  be  taken  into  consideration,  i.  12. 
when  an  excuse  for  a  crime,  &c.  and  when  not,  ib.  et  seq. 
VOL.  III.  3  H 
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DUEL, 

when  an  affray,  i.  406. 
when  murder,  i.  727,  et  seq. 

challenging  to  fight,  i.  413. — See  tit.  CHALLENGING. 
shooting  in,  i.  1009. 
DWELLING-HOUSE, 

stealing  in,  any  person  therein  being  put  in  fear,  ii.  78. 

no  building  to  be  deemed  part  of,  unless  there  be  a  communication 

either  immediate  or  by  a  covered  passage,  ib. 
the  putting  in  fear,  ii.  79. 
menaces,  ib. 
the  indictment,  ii.  81. 

principals  in  second  degree  and  accessories,  ii.  78. 
stealing  in,  to  the  value  of  £5  or  more,  ii.  82. 
what  shall  be  deemed  part  of,  ib. 

property  under  the  protection  of  the  house,  ib.  et  seq. 
stealing  to  the  amount  mentioned  in  the  statute  at  one  time,  ii.  85. 
the  indictment  must  state  the  name  of  the  owner  of  the  house  cor- 
rectly, ii.  86. 
value,  ii.  87. 
any  one  of   several  persons  may  be  found  guilty  upon  indictment 

charging  joint  offence,  ib. 

but  not  separately  of  separate  parts  of  the  charge,  ib. 
persons  may  be  found  guilty  of,  on  an  indictment  for  robbery  in  a 

house  or  burglary,  ii.  88. 

principals  in  second  degree  and  accessories,  ii.  82. 
what  buildings  are  to  be  deemed  parcel  of,  ii.  90,  et  seq. 

centre  building  used  for  the  purposes  of  trade,  but  having  no  com- 
munication with  dwelling-house,  ii.  90. 

factory  and  dwelling-house  with  internal  communication,  &c.,  ii.  91. 
outhouse  held  under  distinct  title,  ii.  92. 
outward  fence  of  curtilage  not  opening  into  a  building,  ib. 
DYING  DECLARATIONS, 

evidence  of,  in  homicide,  iii.  250. 

principle  on  which  they  are  admitted,  ib. 

deceased  must  be  conscious  of  approaching  death,  ib. 

interval  between  declaration  and  death,  iii.  251,  255. 

any  hope  of  recovery  excludes,  iii.  251,  et  seq. 

absence  of  settling  affairs,  taking  leave  of  friends,  &c.,  iii.  254. 

all  surrounding  circumstances  are  to  be  considered,  iii.  256. 

where  a  priest  was  not  sent  for  by  a  Catholic,  or  magistrate  called  in, 

iii.  258. 
the  question  turns  rather  on  the  state  of  mind,  than  on  the  time  before  the 

death,  iii.  260. 

religious  expressions,  desire  to  make  a  will,  &c.,  iii.  261. 
whether  declaration  was  spontaneous,  iii.  262;  Add.  iii.  681. 
where  surgeon  thought  deceased  was  getting  better,  iii.  263. 
cases  where  the  court  has  not  been  satisfied  that  the  deceased  had  no 

hope,  iii.  264,  et  seq. 

deceased  need  not  express  his  apprehension,  iii.  266. 
the  question  is  for  the  court,  ib. 
as  to  what  the  court  will  inquire,  ib. 

declaration  admissible  only  on  trial  for  homicide,  iii.  267. 
declaration  of  one  of  two  dying  from  the  same  act,  ib. 
only  evidence  of  facts,  iii.  268. 
of  convict,  ib. 
of  accomplice,  ib. 
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DYING  DECLARATIONS— continued. 

parol  declaration  admissible,  though  a  subsequent  one  in  writing,  iii.  268. 

when  in  writing,  iii.  269. 

when  on  oath,  ib. 

as  to  the  mode  of  eliciting  a  declaration,  ib. 

in  favour  of  prisoner,  iii.  270. 

prisoner  may  show  state  of  mind  of  deceased,  ib. 

of  children,  ib.  et  seq. 

of  their  effect,  iii.  272. 

E. 
EAST  INDIES, 

extortion  in,  &c.,  i.  209. 

offender  prosecuted  under  the  24  Geo.  3,  indictment,  i.  205, 

forgery  in  respect  of  stock  of,  ii.  858. 

of  bond,  debenture,  &c.,  ii.  875. 

stock  certificates  and  coupons,  ii,  876. 

warrant  a  valuable  security,  ii.  266. 
EAVESDROPPER, 

how  indictable  and  punishable,  i.  452. 
ECCLESIASTICAL  COURTS, 

proof  of  proceedings  in,  iii.  342. 
ELECTION, 

bribery  at,  i.  224,  et  seq. — See  tit.  BRIBERY. 

chief  officers  of  corporations  absenting  themselves  from,  i.  206. 

perjury  at  elections,  iii.  29,  109,  et  seq. 

election  writs, 

of  neglecting  or  delaying  to  deliver,  i.  241. 
of  several  felonies  when  prosecutor  put  to  elect,  iii.  281,  et  seq. 
ELECTRIC  TELEGRAPHS, 
injuries  to,  i.  1057,  et  seq. 
EMBEZZLEMENT, 

not  larceny  at  common  law,  ii.  401,  402. 
by  clerks  and  servants,  ii.  412. 
alterations  made  by  the  new  clause,  ib. 
employer,  ii.  413. 
chattel,  ib. 

distinct  acts  of  embezzlement  charged  in  the  same  indictment,  ib. 

as  to  allegation,  and  proof  of  the  property  embezzled,  ii.  414. 

conviction  of  larceny  on  indictment  for  embezzlement,  ib. 

description  of  overseers,  &c.,  ii.  415. 

the  statute  similar  in  its  effect  to  the  repealed  statutes,  ii.  416. 
cases  decided  on  repealed  statutes,  ib.  et  seq. 

female  servant  held  within  it,  ii.  416. 

the  statute  extended  to  the  clerks  and  servants  of  all  persons  whom- 
soever, if  employed  to  receive  money,  8cc.,  ii.  417. 

servant  of  corporations,  ib. 

clerk  employed  by  many  different  houses,  ib. 

commercial  traveller,  ii.  418. 

commission  agent,  ib.  419. 

servant  of  several  partners  the  servant  of  each,  ii.  420. 

servants  receiving  proportion  of  the  profits,  ib.  421,  422. 

driver  of  a  coach,  ii.  423. 

an  apprentice  within  the  statute,  ib. 

a  person  occasionally  employed,  ib. 

a  butty  collier,  ii.  424. 

party  must  be  actually  in  the  employ  of  the  prosecutor,  ii.  425. 

3  H2 
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EMBEZZLEMENT—  continued. 

a  trader  who  has  assigned  his  effects,  ii.  425. 

a  person  employed  to  get  orders  fur  manure,  ib, 

a  carrier,  ii.  426. 

the  clerk  of  a  church,  ii.  427. 

master  of  a  charity  school,  ib. 

drover,  with  authority  to  sell,  ii.  428, 

drover  employed  in  a  single  instance,  ib. 

a  person  employed  by  the  day,  ib. 

clerk  employed  by  four  railway  companies,  ii.  429. 

police  constable,  ib. 

clerk  to  a  joint-stock  bank,  ib. 
a  savings'  bank,  ib. 

a  society,  the  rules  of  which  were  not  enrolled,  ii.  430. 
a  friendly  society,  ii.  431,  432. 

secretary  of  a  benefit  society,  ii.  432. 

officers  receiving  under  duties  not  specified  in  the  rules  of  their 
societies,  ii.  433,  434. 

secretary  of  Odd  Fellows,  ii.  436. 

seller  of  excursion  tickets,  ii.  437. 

collectors  of  rates,  ib.  et  seq. 

attorney  a  clerk  of  a  railway  company,  ii.  441. 

chamberlain  of  the  commons  of  a  corporation,  ib. 

accountant  of  Greenwich  Hospital,  ii.  442. 

servant  of  illegal  society,  ib. 

servant  entitled  to  a  proportion  of  the  price  of  an  article,  ib. 

receipt  in  name  of  another  than  the  master,  ii.  443. 

by  virtue  of  the  employment,  ib. 

receiving  immediately  from  customers  instead  of  through  a  porter,  ib. 

a  servant  employed  to.  receive  money  of  one  description  and  at  one 
place  receiving  money  of  another  description  and  at  another  place, 
ii.  444. 

where  the  money  is  received  contrary  to  the  terms  of  the  employ- 
ment, ib. 

sale  contrary  to  authority,  but  payment  authorized  by  master,  ii.  445. 

carman  employed  under  contract  with  railway  company,  ib. 

question  for  jury  whether  money  was  received  by  virtue  of  employ- 
ment, ii.  446. 

where  the  money  is  paid  to  a  person  not  authorized  to  receive  on  the 
supposition  that  he  is  authorized,  ib. 

servant  must  be  authorized  to  receive,  ii.  447. 

the  statute  held  to  apply  to  a  servant  who  embezzled  money  given  for 
the  purpose  of  trying  his  honesty,  ib.  et  seq. 

the  statute  held  not  to  apply  where  the  property  was  delivered  to  the 
servant  by  the  master,  ii.  449. 

if  property  has  been  in  the  possession  of  the  master  or  another  clerk, 
the  case  is  not  within  the  statute,  ib. 

but  since  held  otherwise,  ii.  450. 

the  statute  does  not  apply  where  goods  are  sold  without  authority 
and  their  price  embezzled,  ii.  451. 

miller  of  county  gaol's  case,  ii.  452. 

the  mere  non-payment  of  the  money  not  sufficient,  ii  453. 

admission  of  the  receipt  and  promise  to  pay,  ib. 

where  accounts  are  rendered  every  night,  ii.  454. 

correct  entries  are  no  answer  to  positive  proof  of  embezzlement, 
ii.  455,  456. 

money  retained  on  claim  of  right,  ii.  456. 
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a  denial  of  the  receipt  or  some  false  account  is  necessary,  ii.  457. 

can  there  be  embezzlement  where  only  credit  in  account  is  obtained  ? 
ii.  458. 

where  there  is  a  general  deficiency  but  no  proof  of  any  particular 
sum  embezzled,  ib. 

evidence  that  some  specific  sum  has  been  embezzled,  ii.  460. 

assistant  teller  of  customs  taking  away  a  large  sum  received  the  same 
day,  ib. 

revenue  officer  admitting  he  had  spent  all  except  a  small  sum,  ii.  461. 

servant's  absconding  evidence  of  embezzlement,  ii.  462. 

embezzlement  after  the  service  is  ended,  ii.  463. 

money  must  be  received  whilst  the  service  continues,  ib. 

evidence,  ii.  464,  et  seq. 

other  entries  in  accounts,  ii.  464. 

where  terms  of  employment  are  in  a  writing  it  must  be  produced,  ib. 

counts  for  larceny,  and  counts  under  the  statute  joined,  ii.  465. 

indictment,  ib.  et  seq. 

allegation  of  the  property  embezzled,  ii.  466,  468. 

cases  under  former  Acts,  ii.  467. 

*  feloniously '  omitted  before  embezzled,  ib. 

where  three  charges  are  inserted  it  must  be  alleged  that  the  sums 
were  embezzled  within  six  months,  ii.  467,  468. 

bill  of  particulars,  ii.  469. 

election,  ib. 

trial — county  in  which  offence   may  be  said  to    be  committed,  ib. 
et  seq. 

7    Geo.  4,   c.  64,   offence  begun  in  one  county  and   completed  in 
another,  ii.  472. 

principals  and  accessories,  ib. 
by  bankers,  brokers,  factors,  and  other  agents,  ii.  473. 

converting  securities  intrusted  to  them  with  a  written  direction,  ib. 

goods,  &c.  intrusted  for  safe  custody,  ib. 

not  to  affect  mortgagees  or  trustees,  ii.  474. 

bankers  selling  property  intrusted  to  them,  ib. 

persons  under  powers  of  attorney  fraudulently  selling  property,  ib. 

factors  pledging  for  their  own  use  goods,  &c.  intrusted  to  them,  ii.475. 

abettors,  &c.,  ib. 

definitions  of  terms,  ib. 

trustees  fraudulently  disposing  of  property,  ii.  476. 

definition  of  trustee,  ii.  477. 

directors  of  companies  fraudulently  disposing  of  property,  ib. 

the  old  statute  only  applied  to  persons  intrusted  in  the  exercise  of 
their  business,  ii.  479. 

what  not  an  agency  or  keeping  for  safe  custody,  ib. 

the  indictment  must  correctly  specify  the  direction  given  to  the  agent, 
ii.  480. 

there  must  have  been  a  written  direction  as  to  the  disposal  of  the 
proceeds,  ib. 

where  authority  to  sell  was  countermanded,  ii.  481. 
by  trustee  of  a  savings'  bank,  ib. 
by  poor  persons  in  workhouses,  &c.,  ii,  484. 
of  warehoused  goods,  ib. 

by  a  surveyor  of  the  highways  of  materials,  &c.,  ii.  485. 
by  officers  and  servants  of  the  Banks  of  England  and  Ireland,  ii.  486. 

decisions  on  the  15  Geo.  2,  c.  13,  s.  12,  ib.  et  seq. 
embezzling  exchequer  bills,  ii.  487. 
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of  public  monies  by  public  officers,  ii.  489. 
by  the  police,  ib. 
by  marine  officers,  ii.  490.  , 

indictment  need  not  allege  the  embezzlement  during  the  service,  ii.491. 
evidence  of  acting  as  officer,  ib. 
general  deficiency  in  accounts,  ib. 

evidence  of  receiving  by  virtue  of  employment,  ii.  492. 
by  persons  in  the  post-office,  ii.  493,  et  seq. — See  tit.  POST-OFFICE. 
of  naval  and  military  stores,  ii.  516. — See  tit.  STORES. 
by  bankrupts,  ii.  521,  et  seq. — See  tit.  BANKRUPT. 
EMBRACERY, 

what  it  consists  in,  i.  264. 
corrupting  or  influencing  jurors,  ib. 
how  far  justifiable,  ib. 
punishment,  ib.  265. 
ENCLOSURE  ACT, 

private  roads  set  out  under,  i.  507. 
ENEMIES, 

of  the  King,  adhering  to,  i.  151. 
piratical  acts  done  under  commission  of,  i.  144. 
ENGINES, 

riotously  destroying  steam-engines,  or  engines  for  working,  &c.  mines, 

i.  382. 

destroying,  &c.  in  mines,  ii.  1078. 
used  in  manufacturing  goods,  ii.  1081. 
in  agriculture,  ii.  1085. 
other  engines,  ib. 
ENGRAVING  PLATES, 

for  exchequer  bills,  bonds,  &c.  of  Banks  of  England  and  Ireland,  ii.  907. 

other  banks,  ii.  1004. 

to  make  numbers  or  devices  of  notes,  ii.  907. 

foreign  notes,  ii.  1005. 
EQUITY, 

proceedings  in,  stealing,  ii.  265. 
forging,  ii.  852. 

proceedings  in,  how  proved,  iii.  341. 
ESCAPE — See  tit.  PRISON  BREAKING  and  RESCUE. 
definition  of,  i.  581. 
by  the  party  himself,  ib. 
evidence  on  an  indictment  for,  ib. 

4  Geo.  4,  c.  64,  ib. 

arrest  of  persons  escaping  from  Great  Britain  to  Ireland,  &c.,  i.  582. 
suffered  by  officers,  ib.  et  seq. 

must  be  after  an  actual  and  justifiable  arrest,  and  continuing  impri- 
sonment for  a  criminal  matter,  i.  582. 
voluntary,  i.  583. 
negligent,  i.  584. 

by  admitting  to  bail,  i.  585. 
of  retaking,  i.  586. 
after  a  voluntary  escape,  ib. 

negligent  escape,  ib. 

proceedings  for,  by  indictment,  presentment,  or  summarily,  ib. 
indictment  and  trial,  i.587,  588. 
evidence,  i.  588. 
punishment,  ib. ;  Add.  iii.  652. 

in  cases  of  voluntary  escapes,  ib. 
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negligent,  i.  589. 
suffered  by  private  persons,  i.  590. 

punishment,  i.  591. — App.  Stat.  xi. ;  Add.  iii.  652. 
actively  aiding  escapes,  i.  597,  et  seq. — See  tit.  RESCUE. 
statutes  concerning,  i.  600,  et  seq. 

rescuing  murderers  and  bodies  of  murderers,  ib. 
offenders  sentenced  by  court-martial,  ib. 
prisoners  of  war,  i.  601. 

aiding  the  escape  of  prisoners  committed  or  convicted,  &c.,  ib. 
et  seq. 

from  constable,  &c.,  i.  603. 
conveying  any  disguise  or  instruments  into  prison  to  aid  escapes, 

i.  602. 

limitation  of  prosecutions  under  16  Geo.  2,  i.  603. 
cases  on  the  construction  of  the  Act,  ib.    . 
indictment,  &c.  on  the  Act,  i.  604. 

4  Geo.  4,  c.  64,  ib. 

conveying   any  disguise,  &c.  a   sufficient   attempt   to  aid 

escape,  ib. 

assisting  any  prisoner  to  escape,  felony,  ib. 
trial  and  evidence,  ib. 

5  Geo.  4,  c.  84,  i.  606. 

aiding  escape  of  persons  ordered  to  be  transported  from 

custody  of  overseer,  &c.,  ib. 

of  persons  from  the  Parkhurst,  Pentonville,  or  Millbank  Penitentiary, 
i.  605,  615. 

an  escape  does  not,  in  notion  of  law,  imply  any  degree  of  force  or  a 

breach  of  the  peace,  i.  840. 
ESTRAY, 

ownership,  how  laid,  ii.  296. 
EVIDENCE, 

rules  of  evidence  same  in  criminal  as  civil  cases,  iii.  212. 
bill  of  exceptions  to,  ib. 
case  reserved,  ib. 

new  trial,  when  it  can  be  obtained,  iii.  213. 
inferior  jurisdictions,  ib. 
where  only  one  defendant  is  convicted,  ib. 
several  defendants,  some  found  guilty  and  others  acquitted,  ib. 
all  the  defendants  must  be  present  in  court  when  a  motion  for  a  new 

trial  is  made  on  behalf  of  any  of  them,  ib. 

of  the  competency  of  witnesses,  ii.  612,  et  seq. — See  tit.  WITNESS. 
of  privileged  communications,  ii.  502,  et  seq. — See  tit.  PRIVILEGED  COM- 
MUNICATIONS. 

of  the  examination  of  witnesses,  iii.  522,  et  seq. — See  tit.  WITNESS. 
how  the  credit  of  witnesses  may  be  impeached,  iii.  539,  et  seq. — See  tit. 

WITNESS. 

how  many  witnesses  are  necessary,  iii.  5V 1,  et  seq. — See  tit.  WITNESS. 
how  the  attendance  of  witnesses  is  to  be  compelled  and  remunerated,  iii. 

572,  et  seq — See  tit.  WITNESS. 

confessions  and  admissions,  iii.  365,  et  seq. — See  tit.  CONFESSIONS. 
examinations  before  magistrates,  iii.  436,  et  seq. — See  tit.  EXAMINATION. 
depositions,  iii.  464,  et  seq. — See  tit.  DEPOSITION. 
of  what  nature  evidence  must  be,  iii.  212,  et  seq. 

presumptive  or  circumstantial  evidence,  iii.  214,  et  seq. 
instances  of  presumptions,  iii.  215,  et  seq. 
from  good  character,  iii.  217. 
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from  conduct,  iii.  217. 
from  suppression  of  evidence,  ib. 
from  falsification  of  evidence,  iii.  218. 
of  continuance,  ib. 
of  life  and  death,  ib. 
of  partnership,  ib. 
of  continuance  in  office,  iii.  219. 
of  former  and  subsequent  state,  ib. 
as  to  opinions  and  state  of  mind,  ib. 
presumptions  of  law,  ib. 
malice,  ib. 

probable  consequence  of  an  injurious  act,  iii.  220. 
with  respect  to  age,  ib. 
of  innocence,  ib. 
omnia  esse  rite  acta,  iii.  221. 

the  best  possible  evidence  must  be  produced,  iii.  222,  et  seq. 
the  general  rule,  iii.  222. 
what  is  primary  evidence,  ib. 

instances  of  primary  evidence,  ib.  et  seq. 

parol  evidence  not  always  secondary  to  written,  iii. 

224. 
instances  of  what  is  not  the  best  possible  evidence,  iii.  225, 

et  seq. 

what  is  sufficient  ground  for  the  admission  of  secondary  evidence, 
iii.  227,  et  seq. 

where  the  primary  evidence  is  lost,  iii.  228. 
what  is  sufficient  proof  of  loss,  ib.  et  seq. 

what  is  not,  iii.  230,  et  seq. 
where  search  should  be,  iii.  231. 

what  search  sufficient,  ib. 
documents  abroad,  iii.  232. 

where  the  primary  evidence  is  in  the  possession  of  the  other 
party,  iii.  233. 

proof  of  such  possession,  ib. 
of  possession  of  privy,  ib. 
instrument  once  in  party's  possession,  but  since 

parted  with,  iii.  234. 
notice  to  produce,  iii.  235. 
its  form,  ib. 

when  and  on  whom  to  be  served,  ib. 
when  not  necessary,  iii.  237,  etseq. ;  Add.  iii.  680. 
when  instrument  is  in  court,  iii.  239. 
time  to  call  for  production,  iii.  240. 
must    be    produced  when  called  for,    or  not   at 

all,  ib. 

cour^  to  decide  whether  it  is  the  document,  ib. 
consequences  of  giving,  iii.  241. 
what  is  good  secondary  evidence,  ib. 
no  degrees  of  secondary  evidence,  ib. 

instances  thereof,  ib.  et  seq. 
cases  where  the  rule  is  relaxed,  iii.  243,  et  seq. 
of  hearsay  evidence,  iii.  246,  et  seq. 

exceptions  to  the  general  rule,  iii.  247. 
where  words  amount  to  acts,  ib. 
hearsay  part  of  res  yestce,  ib. 
complaints  of  injuries,  iii.  248. 
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of  robbery,  iii.  248. 
of  rape,  ib. 

testimony  of  deceased  witness  at  former  trial,  iii.  249. 
depositions,  iii.  250. 

dying  declarations,  ib.  et  seq. — See  tit.  DYING  DECLARATIONS. 
hearsay  of  public  rights,  &c.,  iii.  273. 
hearsay  of  deceased  persons  against  their  own  interest,  ib. 
hearsay  of  persons  having  no  interest  to  misstate,  iii.  274. 
entries  in  course  of  business,  ib. 
the  proof  of  negative  averments,  iii.  276,  et  seq. 

general  rule  that  he  who  asserts  the  affirmative  must  prove  it,  ib. 
presumption  in  favour  of  innocence  drives  the  prosecutor  to 
prove  the  negative,  ib. 

but  this  does  not  operate  when  the  affirmative  is  peculiarly 

within  the  knowledge  of  party  charged,  iii.  277,  et  seq. 
evidence  to  be  confined  to  points  in  issue,  iii.  279. 
must  apply  to  the  single  act  charged,  ib. 
acts  of  prisoner  charged  in  indictment  alone  can  be  proved,  ib. 

when  larceny  of  goods  not  laid  in  indictment  can  be  proved, 

iii.  280. 

acts  of  others  engaged  in  same  design,  ib. 
prosecutor  confined  to  proof  of  one  felony,  ib. 
proving  one  felony  by  means  of  another,  iii.  281. 
where  the  felonies  are  connected,  ib.  et  seq. 
several  burglaries  the  same  night,  iii.  282. 
several  felonies  parts  of  the  same  transaction,  iii.  283,  et  seq. 
several  larcenies  from  a  coal  mine,  iii.  284.. 
where  several  felonies  are  so  mixed  that  they  cannot  be  separated 

without  inconvenience,  iii.  285. 

where  they  are  the  subjects  of  other  indictments,  iii.  286. 
discretionary  with  the  judge  to  admit  proof  of,  ib. 
as  proof  of  guilty  knowledge,  iii.  287,  et  seq. 

intent,  iii.  288. 
to  show  confederacy,  iii.  289. 

of  one  murder,  to  show  motive  for  committing  another,  ib. 
of  other  poisonings,  iii.  290,  291  ;  Add.  iii.  681. 
of  other  wounds  to  identify  an  instrument,  iii.  292. 
to  show  that  false  entries  were  intentional,  ib. 
to  explain  facts,  iii.  293. 
of  other  felony  to  rebut  an  alibi,  ib. 

proof  of  other  acts  and  declarations  of  prisoner  as  evidence  for  him 
of  his  innocence,  ib. 

must  be  connected  with  the  facts  proved  against  him,  iii.  294. 
evidence   of    several   transactions   when   cumulative   instances   are 

necessary  to  prove  the  offence,  iii.  295. 
cases  as  to  the  relevancy  of  evidence,  ib.  et  seq. 

articles  found  in  prisoner's  house  after  his  apprehension,  iii.  296. 
writings  found  after  prisoner's  apprehension,  ib. 
unpublished,  ib. 

without  proof  of  being  in  his  handwriting,  iii.  298. 
evidence  of  character,  ib.  et  seq. — See  tit.  CHARACTER. 
previous  conviction  for  felony,  iii.  300. 

what  allegations  must  be  proved  and  what  may   be  rejected,   iii.    305, 
et  seq. 

doctrine  of  surplusage,  ib. 
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instances  of  surplusage,  iii.  305,  et  seq. 
descriptive  allegations  cannot  be  rejected,  iii.  307,  et  seq. 
conviction  pro  tanto,  iii.  308. 

proof  of   so  much  of   the  indictment    as    constitutes  a  crime 
punishable  by  law,  iii.  309. 

provided  the  offence  be  a  felony  in  cases  of  felony,  ib. 
and  the  indictment  charge  the  minor  offence,  iii.  310. 
instances  of  divisible  averments,  ib.  et  seq. 
joint  offence  charged  and  one  alone  convicted,  iii.  311. 
with  what  precision  the  allegations  which  cannot  be  rejected  must  be 
supported  in  evidence,  ib. 

rule  that  the  substance  of  the  issue  only  need  be  proved,  ib. 
proof  of  offence  charged,  iii.  312. 
matters  of  inducement,  iii.  313. 
variance,  ib. 

instances  of  fatal  variances,  ib. 

misnomer    of  party  whose    existence    is   essential  to  the 
charge,  iii.  314,  et  seq. 
idem  sonans,  iii.  317. 

variance  between  indictments  and  written  instruments,  iii.  318. 
amendments  of,  under  the  9  Geo.  4,  c.  15;  and  other  statutes, 

ib.  et  seq. — See  tit.  AMENDMENTS. 
cases  upon  those  statutes,  ib.  et  seq. 

proof  of  place  laid  where  the  offence  is  not  local,  iii.  329,  et  seq. 
where  the  offence  is  local,  iii.  331,  et  seq. 
proof  of  time  laid,  iii.  332. 
proof  of  value,  iii.  333. 
videlicet,  ib. 
identity,  ib. 

of  the  proof  and  effects  of  documents,  iii.  335,  el  seq. 
statutes,  ib. 

all  statutes  now  public,  ib. 
journals  of  Houses  of  Parliament,  iii.  336. 
gazette,  ib. 
proclamation,  ib. 
articles  of  war,  ib. 

official  public  documents,  8  &  9  Viet.  c.  113,  iii.  337. 
records,  ib.  et  seq. 
proceedings  in  court  of  equity,  iii.  341,  et  seq. 

ecclesiastical  courts,  iii.  342. 
proof  of  will,  probate,  administration,  ib. 
judgments  in  inferior  courts,  ib. 
foreign  judgment,  ib. 

foreign  and  colonial  acts  of  state,  14  &  15  Viet.  c.  99,  s.  7,  iii.  343. 
foreign  laws,  iii.  344. 
Irish  judgment,  iii.  346. 
documents  and  law  in  different  parts  of  the  United  Kingdom,  ib. 

in  foreign  countries,  iii.  347. 
conviction  before  justice  of  the  peace,  ib. 
public  books,  ib. 
registers,  ib. 

examined  and  certified  copies  of  documents,  iii.  348. 
inspection  of  records,  349. 

copy  of  indictment  after  acquittal,  how  obtained,  ib. 
inspection  of  depositions,  iii.  350. 
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copies  of  depositions  under  the  6  &  7  Will.  4,  c.  1 14,  iii.  350. 
rules  of  practice  under  that  statute,  iii.  353. 
cases  upon  that  statute,  iii.  354,  et  seq. 
under  11  &  12  Viet.  c.  42,  s.  27,  iii.  352. 
under  22  &  23  Viet.  c.  33,  s.  3,  ib. 
public  books,  iii.  356. 
of  the  proof  of  private  documents,  ib. 

attesting  witness  not  necessary,  iii.  357. 
handwriting,  how  proved,  iii.  356,  359. 
knowledge  of,  how  obtained,  iii.  360,  et  seq. 
comparison  of  now  allowed,  iii.  361,  363. 
stamps,  iii.  364. 

unstamped  instrument  admissible  now  in  all  criminal  proceed- 
ings, ib. 

the  court  will  take  judicial  notice  of  the  existence  of  a  war,  iii.  169. 
in  particular  cases, 

in  cases  of  offences  respecting  counterfeit  coin,  i.  102,  103. 
on  indictments  respecting  coining  instruments,  i.  115. 
for  uttering  false  money,  i.  127. 

buying  and  selling  counterfeit  coin,  i.  134. 
of  being  feme  covert,  i.  46. 
in  bigamy,  i.  316,  et  seq. 

on  prosecution  for  a  libel,  i.  351,  et  seq. ;  and  see  tit.  LIBEL. 
of  disorderly  houses,  i.  447. 
on  indictment,  &c.  for  nuisances  to  highways,  i.  519,  et  seq. 

for  not  repairing  bridges,  i.  566. 
of  former  conviction,  &c.  on  indictment  for  returning  from  transportation, 

i.  613,  619,  et  seq. 
in  murder,  i.  770,  et  seq. 

on  indictment  for  procuring  the  miscarriage  of  women,  i.  900. 
in  rape,  i.  922,  et  seq. 

on  indictment  for  carnal  knowledge  of  female  children,  i.  930. 
in  abduction  of  females,  i.  949. 
in  larceny,  ii.  337,  et  seq. 
against  bankrupts,  ii.  530,  et  seq. 
in  receiving  stolen  goods,  ii.  555,  et  seq. 
obtaining  money  by  false  pretences,  ii.  678,  et  seq. 
in  arson,  ii.  1 050,  et  seq. 
in  maiming  cattle,  ii.  1059. 
in  forgery,  ii.  817,  et  seq. 
in  perjury,  iii.  77,  et  seq. 
in  subornation  of  perjury,  iii.  106. 
in  conspiracy,  iii.  161. 

on  indictment  for  sending  threatening  letters,  iii.  198. 
EWE, 

stealing,  &c.,  ii.  360,  et  seq. 
maliciously  killing,  ii.  1057. 
EXAMINATION, 

of  prisoner  before  magistrate,  iii.  436,  et  seq. 
7  Geo.  4,  c.  64,  iii.  437. 
s.  2,  as  to  felonies,  ib. 
s.  3,  as  to  misdemeanors,  ib. 
how  far  repealed  by  11  &  12  Viet.  c.  42,  iii.  438. 
examination  under  that  statute,  s.  18,  iii.  439. 
form  of,  iii.  440. 
observations  on  the  statutes,  iii.  441. 
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mode  of  taking  the  examinations,  iii.  442. 

distinction  in  the  statute  between  depositions  and  examinations,  ib. 

can  the  prisoner  impeach  his  examination,  iii.  443. 

must  the  prisoner  be  cautioned  besides  the  caution  in  the  form,  ib. 

et  seq. 

examination  admissible  without  any  proof,  iii.  446. 
the  examination  under  the  statute  is  that  taken  after  the  examination 

of  the  witness,  iii.  447. 
examination  must  be  taken  after  the  examination  of  the  witnesses, 

iii.  448. 

in  what  manner  examination  should  be  taken,  iii.  449. 
not  on  oath,  ib. 

whether  questions  may  be  asked,  iii.  438,  449. 
parol  evidence,  when  admissible,  iii.  449,  et  seq. 
on  clear  proof  that  no  examination  was  taken  in  writing,  ib. 
to  add  to  the  examination  of  a  prisoner,  ib.  et  seq. 
statements  of  prisoners  during  the  examination  of  the  witnesses,  iii. 

453,  et  seq. 

signing  by  the  magistrate  and  prisoner,  iii.  455. 
distinction  in  the  cases  where  prisoner  did  not  sign,  but  admitted 

examination  to  be  correctly  taken,  ib.  et  seq. 
examination   admissible   as  an  examination  if  prisoner  admitted  its 

correctness,  ib. 
secus,  if  he  did  not,  ib. 
but  in  such  case  examination  might  be  used  to  refresh  the  memory 

of  the  person  who  took  it,  iii.  457. 

statements  made  by  prisoners  before  the  witnesses  have  been  ex- 
amined, iii.  458,  459. 
examination  must  not  be  on  oath,  iii.  459. 

how  examinations  were  proved  under  the  former  statutes,  ib.  et  seq. 
where  the  prisoner  made  his  mark,  iii.  460. 
attesting  witness,  iii.  461. 
it  was  unnecessary  to  call  the  justice  or  his  clerk;  anyone  present  was 

sufficient,  ib.  ^ 

how  proved  under  the  new  statute,  iii.  462. 
when  there  are  erasures  or  interlineations,  iii.  463. 
how  examinations  are  given  in  evidence,  ib. 
when  examination  refers  to  the  deposition  of  a  witness,  the  latter  may  be 

read,  ib. 

omissions  in  examination,  iii.  464. 

examination  may  be  put  in  in  reply  to  prisoner's  evidence,  ib. 
EXCEPTIONS, 

bill  of,  not  in  criminal  cases,  iii.  212. 
EXCHEQUER, 

forging  the  hand  of  accountant-general  of,  ii.  911. 
EXCHEQUER  BILL, 
stealing,  ii.  266,  267. 

embezzling,  by  servant  of  Bank  of  England  or  Ireland,  ii.  486. 
forgery  of,  ii.  906,  et  seq. 

of  plates  to  make,  ii.  907. 
of  paper,  &c.,  ib. 
EXCISE, 

forgery  in  respect  to,  ii.  902. — See  tit.  FORGERY. 
forcing  of  permits,  ib. 
EXCUSABLE  HOMICIDE, 

what  it  is,  i.  883. 
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EXECUTION, 

staying,  in  cases  of  conviction  of  infants,  i.  10. 

of  murderers,  i.  780. 

murder  by  officers  in  execution  of  criminals,  i.  750. 
EXPENSES  OF  PROSECUTIONS.— See  COSTS. 
EXPLOSIVE  SUBSTANCE, 

causing  bodily  injury  by,  i.  1016. 

exploding  with  intent  to  do  bodily  harm,  ib. 

sending  with  like  intent,  ib. 

placing  near  buildings,  &c.,  i.  1017. 

manufacturing,  &c.,  ib. 

search  for,  and  seizure,  ib. 

destroying  house  by,  any  person  being  therein,  ii.  1031. 

attempting  to  destroy  house  by,  ib. 

having  in  possession,  &c.,  ii.  1021. 

seizure  and  search  for,  ib. 
EXPOSING, 

children,  i.  1016. 
EXTORTION, 

by  public  officers,  i.  208,  et  seq. 

indictment,  trial,  and  punishment,  i.  211. 

F. 

FACTOR, 

embezzlement  by,  ii.  475. 

pledging  for  his  own  use  goods  intrusted  to  him,  ib. 
FALSE  CHARGES, 

conspiracy  to  make,  iii.  118. 
FALSE  PERSONATION, 

offence  at  common  law,  ii.  1011. 
by  statutes,  ii.  1012. 

personating  and  assuming  the  name  of  soldiers  and  sailors  to 

obtain  prize-money,  pay,  &c.,  ib. 
of  deceased  persons  within  the  statute,  ii.  1013. 
must  be  by  the  correct  name  of  the  party  personated,  ii.  1014. 
aiders  and  abettors,  ib. 
voters  at  elections,  ib.  et  seq. 
personating  bail,  &c.,  ii.  1016. 
FALSE  PRETENCES, 

obtaining  money  under  false  pretences  a  misdemeanor  by  statute,  ii.  618. 
no  acquittal  on  the  ground  that  the  case  proved  amounts  to  larceny,  ib. 
indictment  need  riot  allege  intent  to  defraud  any  particular  person,  ib. 
nor  need  such  intent  be  proved,  ib. 

causing  property  to    be  delivered  to   another   by   means  of  false  pre- 
tences, ib. 
inducing  persons  to  execute  deeds,  &c.  by,  ib. 

statement  of  the  ownership  of  the  property  unnecessary,  ib. 
cases  on  repealed  statutes,  ii.  619,  et  seq. 
a  dog  not  within  the  Act,  ii.  619. 
an  order  on  a  burial  society  is,  ib. 
false  pretence  of  sharing  a  supposed  bet,  ii.  620. 
whether  it  extended  to  cases  against  which  common  prudence  might 

guard,  ii.  621. 

a  representation  as  to  an  existing  fact  is  within  it,  ii.  622. 
a  pretence  that  the  party  would  do  an  act  which  he  does  not  intend 
to  do,  ii.  623. 
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that  he  will  tell  where  the  prosecutor's  horses  are,  ii.  624. 

pretence  of  being  intrusted  to  take  horses  from  Ireland  to  London, 

and  having  no  money  left,  ib. 
delivering  false  account  of  wages  earned,  ii.  625. 

false  statement  of  having  paid  for  articles,  ii.  626. 
of  sum  due  for  dock  dues,  ii.  627. 
of  amount  of  custom  duties,  ib. 
as  to  a  banker's  pass-book,  ii.  628. 
assuming  to  be  the  person  mentioned  in  a  money  order,  by  merely 

presenting  it,  ii.  629. 

uttering  a  counterfeit  note  as  genuine,  ii.  630. 
false  pretences  as  to  Bank  of  Elegance  and  flash  notes,  ii.  632. 
pretence  that  a  £1  note  was  a  £5  note,  ii.  633. 
paying  for  a  horse  in  promissory  notes  of  a  country  bank  that  had 

failed,  ib. 

proof  of  bank  having  failed,  ii.  634,  et  seq. 

pretence  by  a  carrier  that  he  had  delivered  goods,  whereby  he  ob- 
tained the  carriage,  ii.  637. 
assuming  the  dress  of  a  particular  class,  ib. 
pretending  to  be  a  medical  man,  ii.  638. 
pretence  of  being  sent  by  a  neighbour  to  borrow  money,  ib. 
obtaining  goods  by  pretending  to  be  sent  by  a  customer  for  them, 
ii.  639. 

that  a  carpet  was  wanted  for  a  family  that  lived  in  a  large 

house,  ib. 
by  giving  in  payment  a  cheque  on  a  banker  without  effects  or 

authority,  ii.  639,  et  seq. 

false  representation  as  to  time  of  payment  of  a  bill  of  exchange,  ii.  642. 
falsely  pretending  that  a  savings'  bank  depositor  had  given  notice  to 

withdraw  his  money,  ib. 

a  misrepresentation  accompanied  by  a  promise,  ii.  643,  646. 
that  prisoner  had  bought  and  would  sell  skins,  ii.  643. 
that  a  society  had  £7,000  in  a  bank,  ii.  644. 
a  false  begging  letter,  ib. 
obtaining  a  railway  ticket,  ii.  645. 
that  a  man  is  single  and  able  to  marry,  &c.,  ii.  646. 

and  would  do  certain  things,  ib. 
personating  the  person  whose  real  signature  appears  to  a  written 

instrument,  ii.  647. 

pretence  of  connection  with  a  man  of  opulence,  ib. 
porter  delivering  a  false  ticket  with  a  basket,  held,  that  it  might  be 

described  as  a  parcel,  ib. 
the  money  obtained  must  be  the  property  of  him  in  whom  it  is  laid, 

at  the  time  of  the  offence,  ib. 

that  prisoner  had  to  pay  his  rent  on  a  future  day,  ii.  649. 
obtaining  credit  in  account  with  a  banker  by  a  bill  of  exchange,  ib. 

in  account  for  repairs  of  ship,  ii.  650. 
partnership  money,  ii.  651. 
selling  an  estate  with  covenant  for  title,  ib. 
false  warranty  of  a  horse,  ii.  652. 
it  is  a  pretence  within  the  statute,  though  the  property  be  obtained 

by  means  of  a  contract,  ii.  653,  et  seq. 
fraudulent  sale  of  horses,  ii.  653. 

of  cheese  by  false  tasters,  ii.  654,  655. 
false  statement  as  to  weight  of  coals,  ii.  655,  656,  657. 

of  soot,  Add.  iii.  672. 
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FALSE  PRETENCES— co ntinued. 

Everett's  blacking,  ii.  657. 

Berwick's  powders,  ii.  658. 
that  an  article  is  gold  shruff  or  ribbon  gold,  ib. 
that  thimbles  are  silver,  ii.  659. 
that  ingots  are  silver,  ib. 
that  a  chain  is  silver,  ib. 

that  spoons  are  equal  to  Elkington's  A,  ii.  660. 
observations  on  these  cases,  ii.  664,  note  (d). 
that  an  Albert  chain  is  gold,  ii.  665. 

eatables  supplied  under  contract  obtained  by  fraud,  ii.  666. 
that  a  mattress  is  stuffed  with  wool,  ib. 
partnership  obtained  by  false  representations,  ii.  667. 
money  obtained  in  the  character  of  an  attorney,  ib. 
obtaining  a  loan  to  pay  a  bill  of  exchange,  ib. 

on  houses,  &c.,  ii.  668. 
indictment, 

must  state  the  false  pretences,  ii.  669,  et  seq. 

with  what  certainty,  ii.  669,  670. 

sufficient  to  state  the  effect  of  the  pretence,  ii.  671. 

where  a  document  need  not  be  set  out,  ii.  672. 

pretence  need  not  be  made  to  the  person  from  whom  the  goods 
are  obtained,  ib. 

indictment  need  not  state  the  goods  to  be  the  property  of  any 
person,  ii.  674. 

scienter  when  necessary,  ii.  675,  676. 
where  several  defendants  may  be  charged  in  the  same  indictment, 

ii.  677. 

the  pretences  must  be  proved  as  laid,  ii.  678. 
variances,  ib.  679. 

not  necessary  to  prove  all  the  pretences,  ii.  680. 
where  pretences  are  so  connected  that  they  cannot  be  separated,  ib. 
the  goods  must   be  obtained  by  means  of  some  of  the  pretences 

charged,  ii.  682. 

pretence  that  prisoner  had  received  an  order  for  his  salary,  &c.,  ib. 
questions  on  indictment  for  obtaining  money  from  a  benefit  society, 

ii.  683,  et  seq. 

obtaining  money  by  false  return  to  the  treasury,  ii.  685. 
that  a  lease  for. three  was  a  lease  for  nine  years,  ib. 
that  prisoner  had  been  employed  to  make  teeth,  ii.  686. 
that  a  box  sent  by  railway  contained  valuables,  ib. 
pretence  after  property  has  been  obtained,  ii.  687. 
property  delivered  through  imprudence  of  prosecutor,  ib. 
there  must  be  an  intent  to  defraud,  ii.  688. 
pretence  that  money  would  be  invested  in  making  bricks,  ib. 
where  there  is  a  plan  to  entrap  prisoner,  ii.  689. 
where  prosecutor  knows  pretence  is  false,  ib. 
pretences  made  at  different  times,  ib. 
parol  evidence  of  lost  written  pretence,  ii.  690. 

where  there  is  also  a  deed,  ib. 
evidence  of  subsequent  obtaining  inadmissible,  ii.  691. 

of  infancy,  ib. 

previous  and  continuing  representations,  ib. 
evidence  of  pretence  to  A.  '  and  others,'  ii.  692. 
where  associate,  though  absent,  may  be  convicted,  ii.  693. 
attempt  to  obtain  by  pretence  of  having  delivered  loaves  of  bread  to 
paupers,  ii.  694,  et  seq. 
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FALSE  PRETENCES— continued. 

by  putting  tallies  in  a  tub,  ii.  696. 

to  obtain  in  England  by  pretences  made  abroad,  ii.  697. 
indictment  must  describe  the  attempt,  ii.  698. 
venue,  ii.  698,  700. 

where  money  put  in  the  post,  ii.  698,  et  seq. 
charge  must  be  heard  by  a  justice,  ii.  700. 
restitution  of  property,  ib. 
FARM  BUILDING, 

rioters  destroying,  i.  382. 
setting  fire  to,  ii.  1029. 
FATHER.— See  tit.  PARENT  AND  CHILD. 
FELO  DE  SE9 

accessory  before  to,  triable,  i.  71,  705,  706. 
self-murder,  i.  703. — See  tit.  MURDER. 

two  encouraging  each  other  to,  i.  704. 
FELONY, 

punishment  for,  not  punishable  by  any  statute,  i.  3. 

definition  of,  i.  78. 

derivation  of,  ib.  note  (a). 

what  words  in  a  statute  create,  i.  78. 

all  felons  were  entitled  to  have  clergy  once,  unless  ousted  by  statute,  ib. 

if  a  statute  make  a  new  offence  felony,  the  law  implies  a  punishment  of 

death  as  well  as  forfeiture,  ib. 

when  a  statute  makes  an  offence  felony,  which  before  was  only  a  misde- 
meanor, an  indictment  will  not  lie  for  a  misdemeanor,  i.  79,  88. 
he  who  takes  any  part  in,  is  a  felon  according  to  his  share  in  it,  i.  49. 
he  who  procures  a  felony  to  be  done  is  a  felon,  i.  59. 
misprision  of. — See  tit.  MISPRISION. 
compounding. — See  tit.  COMPOUNDING. 
authority  of  officers,  &c.  to  arrest  in  cases  of,  i.  799. 
private  persons,  i.  735,  799. 
in  cases  of  attempts  to  commit,  i.  800. 
assault  with  intent  to  commit,  i.  1039. 
killing  to  prevent,  i.  897,  et  seq. — See  tit.  HOMICIDE. 
attempt  to  commit. — See  tit.  ATTEMPT. 

persons  caught  by  night  committing,  detainer  of,  i.  999 ;  ii.  68,  1023. 
punishment  of,  after  previous  conviction  of  felony,  &c.,  ii.  346. 
trial  for  subsequent  felony,  ii.  348. 
form  of  indictment,  ib. 
evidence,  ib. 

false  certificate  of  conviction,  ii.  900. 
FEMALES. — See  tit.  WOMEN,  FEME  COVERT. 
FEMALE  CHILDREN — See  tit.  INFANT. 
FEME  COVERT, 

how  far  and  from  what  crimes  excused  by  the  coercion  of  her  husband, 

i.  33,  et  seq. 

receiving  stolen  goods  jointly  with  her  husband,  i.  35,  et  seq. 
from  what  misdemeanors,  i.  38. 
not  answerable  for  her  husband's  br.  ach  of  duty,  ib. 
when  an  accessory  to  her  husband's  crime,  i.  33. 

to  another's,  i.  39. 

when  responsible  as  much  as  a  feme  sole,  ib. 
coercion  of  husband,  when  presumed,  i.  40. 
not  guilty  of  felony  in  stealing  her  husband's  goods,  i.  41. 
when  a  stranger  can  commit  larceny  by  the  delivery  of  husband's  goods 
by  wife,  i.  42. 


Index.  clxv 

FEME  COVERT— continued. 

by  taking  wife  by  force  with  husband's  goods  on  her,  i.  41. 

not  accessory  for  receiving  her  husband,  i.  46. 

an  indictment  for  any  offence,  not  bad  against  husband  and  wife  as  such, 

i.  39,  41,  note  (z),  46. 
evidence  of  being  wife,  i.  46. 
if  a  wife  incur  a  forfeiture  under  a  penal  statute,  husband  may  be  made  a 

party  to  the  action,  &c.,  i.  39,  note  (g}. 

husband  may  be  accessory  before  the  fact  to  his  wife's  crimes,  i.  40. 
wife  principal  and  husband  accessory  in  uttering  forged  notes,  ib. 
rules  deducible  from  the  cases,  i.  41,  note  (z). 
incompetency  of  wife  as  a  witness  for  her  husband,  iii.  628,  et  sea. 
FENCES, 

destroying,  ii.  1076. 
stealing,  &c.,  ii.  259. 
FERN, 

setting  fire  to,  whilst  growing,  ii.  1063. 

to  stack  of,  ib. 
FERRETS, 

larceny  of,  ii.  282. 
FERRYMAN, 

extortion  by,  in  taking  tolls,  i.  209. 
FICTITIOUS  PLAINTIFF, 

suing  in  the  name  of,  i.  267. 
FILLY, 

stealing,  ii.  360. 
maliciously  wounding,  ii.  1057. 
FINE, 

under  Consolidation  Acts,  i.  5. 
Larceny  Act,  ii.  67. 
Malicious  Injuries  Act,  ii.  1022. 
Forgery  Act,  ii.  849. 
FIREWORKS, 

statute  relating  to,  i.  453. 
FISH, 

larceny  of,  ii.  281. 

unlawfully  taking  or  attempting  to  take,  ii.  376. 
offence  at  common  law,  ib.  j 
offences  by  statutes,  ib. 

oysters,  ii.  377. 
FISHPOND,  &c. 

destroying  dam  of,  ii.  1072. 
putting  noxious  materials  into,  ib. 
FIXTURES, 

larceny  of,  ii.  252,  et  seq. 
FLOODGATE, 

destroying,  &c.  of  rivers,  &c.,  ii.  1071. 
of  ponds,  &c.,  ii.  1072. 
FOLD, 

setting  fire  to,  ii.  1029. 
FOOD, 

unwholesome,  i.  169. 

indictable  to  mix  noxious  ingredients  with  human  food,  ib. 
master  liable  for  the  sale  of  unwholesome  food  by  his  servants,  ib. 
FOOT-BALL, 

kicking  about  riotously  on  Shrove  Tuesday,  indictment  for,  i.  379,  note  (h). 
VOL.  III.  3  I 
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FOOTWAY.— See  tit.  HIGHWAY. 
FORCE, 

in  asserting  a  title,  when  justifiable,  i.  421. 
FORCIBLE  DETAINER.— See  tit.  FORCIBLE  ENTRY. 

acts  which  do  or  do  not  amount  to,  i.  427. 
FORCIBLE  ENTRY, 
how  committed,  i.  421. 
at  common  law,  ib. 
statutes,  i.  422,  et  seq. 

5  Rich.  2,  c.  8,  i.  422. 
15  Rich.  2,  c.  2,  ib. 
8  Hen.  6,  c.  9,  i.  423. 
31  Eliz.  c.  11,  ib. 

doubt  upon  them  whether  lessee  for  years,  or  copyholder 
ousted  by  lessor  or  lord,  could  have  restitution,  i.  424. 

removed  by  21  Jac.  1,  c.  15,  ib. 
persons  who  may  commit  the  offence,  ib. 

possession  in  respect  of  which  the  offence  may  be  committed,  i.  425. 
acts  which  will  amount  to,  i.  426. 

from  circumstances  of  terror,  ib. 
circumstances  which  do  not  amount  to,  i.  427,  et  seq. 
forcible  detainer,  what,  i.  427. 

circumstances  which  do  not  amount  to,  i.  428. 
remedies,  ib. 

indictment,  ib. 

statement  of  force  and  violence,  ib. 
description  of  premises,  i.  429. 

of  estate  of  the  party  expelled,  ib. 
repugnancy;  statement  of  disseisin,  &c.  &c.,  i.  430. 
for  entry  and  detainer,  grand  jury  cannot  find  a  true  bill  for  one 

only,  ib. 

award  of  restitution,  i.  431. 
by  what  court,  ib. 
where  discretionary,  i.  432. 
where  not,  ib. 

tenant  of  land  a  competent  witness,  i.  431. 
on    indictment    at    common    law,    possession    only   need    be 

shown,  ib. 
on  indictment  under  statutes,  a  seisin  in  fee,  or  existence  of  a 

term  must  be  proved,  ib. 
but  court  will  not  try  an  adverse  claim,  ib. 
of  the  bar  or  stay  to  restitution,  i.  432. 
of  superseding,  i.  433. 
of  setting  aside,  ib. 
how  restitution  shall  be  made,  ib. 
re-restitution,  ib. 
where  conviction  quashed,  the  Court  of  Queen's  Bench  are  bound  to 

award  re-restitution,  ib. 
by  an  infant,  i.  7. 
FOREIGN  DOCUMENTS, 

forgery  of,  ii.  844. 
FOREIGN  JUDGMENT, 
proof  of,  iii.  342,  et  seq. 
FOREIGN  LAW, 

proof  of,  iii.  344,  et  seq. 
FOREIGN  STATES, 

serving  or  procuring  others  to  serve,  i.  136,  et  seq. 
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without  consent  of  the  King,  a  misdemeanor  at  common  law,  i.  136. 
3  Jac.  1,  c.  4  (repealed),  ib. 

going   out  of  the  realm  to  serve  without  oath  of  obedience, 
&c.,  ib. 

construction  of  the  statute,  ib. 
Foreign  Enlistment  Act,  ib.  et  seq. 

equipping,  &c.  vessels,  i.  138;  Add.  iii.  644,  et  seq. 

apprehension  and  trial  of  offenders,  where,  i.  139. 
Mutiny  Act,  persuading  soldiers  to  desert,  &c.,  ib. 

disobedience  to  the  King's  commands  to  return,  stay  at  home,  &c.,  ib. 
FORESTALLING, 

statutes,  &c.  on  the  subject  repealed,  i.  252. 

except  as  to  spreading  false  rumours  and  forcibly  preventing  goods 

coming  to  fairs  and  markets,  ib.  •>.* 

enhancing  and  decrying  the  price  of  goods,  i.  253. 
FORGERY, 

all  are  principals  in,  at  common  law  ;    forgery  being  only  considered  a 
misdemeanor,  i.  60. 

not  so  under  statutes,  ib. 

all  who  execute  any  part  of  a  forged  instrument  principals,  though 

absent  when  it  is  completed,  ib. 
and  though  ignorant  of  the  persons  by  whom  the  other  parts  are 

executed,  ib. 

accessories  in  forgery,  i.  61. 
at  common  law, 

definition  of  the  offence,  ii.  709. 
a  misdemeanor  only,  ib. 
what  it  consists  in,  ib. 

the  offence  may  be  complete,  without  publication,  ib. 
of  the  making  or  alteration  of  a  written  instrument  necessary  to  con- 
stitute, ii.  710,  et  seq. 

fraudulent  insertion,  alteration,  or  erasure,  ii.  710,  711. 
filling  up  a  blank  acceptance  with  a  larger  sum,  ii.  712. 
filling  up  blank  cheques  without  authority,  ii.  714,  715. 
instrument  must  be  complete  at  the  time  of  the  forgery,  ii.  716. 
expunging  an  indorsement  on  a  bank  note,  ii.  717. 
forgery  and  subsequent  alteration  of  the  deed,  ib. 
by  fraudulent  omission  in  written  instrument,  ib. 
fraudulently  inducing  a  person  to  execute  a  deed  by  misrepresenta- 
tion of  its  contents,  ib. 
procuring  a  person  to  sign  a  document  altered  after  he  had  read 

it,  ii.  718. 

making  a  false  deed  in  a  man's  own  name,  ii.  719. 
indorsing  a  bill  of  exchange  by  a  person  of  same  name  as  payee,  ib. 
uttering  a  note  made  in   the  same  name  as  that   of  prisoner,  ib. 

€t  seq. 
assuming  to  be  the  real  indorser  of  a  bill  no  forgery,  though  done  in 

fraudulent  concert  with  real  indorser,  ii.  722. 
false  description  of  the  acceptor,  but  not  a  false  name,  ib. 
putting  an  address  to  the  drawee's  name  to   make  the  acceptance 

appear  that  of  a  different  person,  ii.  724  ;  Add.  iii.  675. 
representing  an  existing  drawer  to  be  a  clerk  at  a  railway  station, 

ii.  725. 

wife  signs  a  note  in  her  maiden  name,  and  husband  represents  it  to 
be  her  mother's,  ib. 

3  i  2 
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FORGERY— continued. 

cases  in  which  party  committing  forgery  has  used  a  name  different 

from  his  own,  ii.  727,  et  seq. 
where  the  note,  though  made  by  the  prisoner  in  an  assumed 

name  and  character,  was  his  own  note,  and  offered  as  his 

own,  ii,  727. 
where  a  note  is  given  in  the  name  of  an  existing  person  or  one 

represented  so  to  be,  ii.  728. 
getting  a  man  to  accept  a  bill  in  his  true  name  with  intent  to 

represent  it  to  be  the  name  of  another,  ib. 
where  in  the  name  of  a  fictitious  firm,  ii.  730. 
in  the  name  of  an  existing  firm,  ii.  731. 
assuming  the  name  and  character  of  an  existing  person,  and 

drawing  a  bill,  ii.  733. 
uttering  a  forged  deed  purporting  to  be  a  power  of  attorney 

from  a  non-existing  person,  ib. 
indorsing  a  fictitious  name  en  a  bill,  ii.  734. 
the  use  of  a  mere  fictitious  name  is  sufficient,  ib. 
a  forged  order  on  a  bank  in  a  fictitious  name,  ii.  735. 
it  is   immaterial   whether  any   additional   credit   be    thereby 

gained,  ib. 

giving  drawee  a  receipt  in  a  false  name,  ib. 
giving  note,  &c.  as  prisoner's  own  note,  signed  in  fictitious  name, 

where  the  credit  is  personal  to  himself,  ii.  737. 
drawing  on  banker  in  fictitious  name,  the  credit  being  given  to 

prisoner's  person,  ib. 
drawing  a  note  in  a  name  previously  assumed  for  the  purpose  of 

fraud,  ii.  738. 
where  the  name   used  by  prisoner  was  fraudulently  assumed, 

though  his  own  name  would  have  carried  as  much  credit,  ii.  740. 
if  the  name  be  assumed  for  the  purpose  of  fraud,  and  to  avoid 

detection,  it  is  sufficient,  ii.  741. 
the  fictitious  name  must  be  assumed  for  the  purpose  of  the 

particular  fraud,  ii.  742. 

or  of  a  fraud  of  which  the  forgery  is  part,  ib. 
where  the  party  has  or  honestly  believes  he  has  authority  to  use 

another's  name,  ii.  743. 
there  must  be  good  grounds  for  such  belief  from  the  acts  of  the 

parties,  and  the  dealings  between  them,  ii.  744,  745. 
a  letter  unanswered  may  be  evidence  of  authority,  ii.  746. 
where  the  person  whose  name  is  used  is  informed  of  the  use  of 

the  name,  ii.  747. 

a  letter  bearing  postmarks  admissible,  ib. 
where  one  of  several  persons  having  authority  draws  out  money 

by  a  cheque  signed  by  himself  and  others,  personating  the 

others  having  authority,  ib. 
as  to  the  validity  of  the  thing  forged,  if  genuine,  ii.  74&. 

forgery  may  be  committed  by  the  false  making  of  the  will  of  a 

living  person,  ii.  749. 

forging  the  will  of  a  non-existing  person,  ii.  750. 
forgery  of  instruments  not  conformable  to  the  directory  provi- 
sions of  a  statute,  ii.  751. 
forgery  of  instrument  on  unstamped  paper,  ib. 

of  bill  of  exchange  or  promissory  note  on  unstamped  paper, 

ib.  752. 
the  false  instrument  should  carry  on  the  face  of  it  the  semblance 

of  a  genuine  one,  though  it  need  not  be  exact,  ii.  753,  et  seq. 
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forging  a  bank  note,  without  the  words  *  Pounds/  or  a  water- 
mark, ii.  753. 
engraving  a  counterfeit  stamp,  like  in  some  parts  to  the 

genuine,  and  unlike  in  others,  &c.,  ii.  754. 
literal  mistake,  ii.  755. 

forging  a  will,  signed  in  wrong  Christian  name,  ib. 
forged  bill,  without  indorsement  of  names  of  drawers,  ib. 
instrument  requiring  payment  without  acceptance,  ii.  756. 
omission  of  name  of  payee,  ib. 
of  the  name  of  the  drawee,  ii.  757,  758. 
an  order  countersigned,  ii.  758. 
indorsement  part  of  an  order,  where,  ii.  759. 
cheque  altered  before  all  parties  had  signed,  ii.  760. 
instrument  not    available  by  reason  of  some  collateral   objec- 
tion, ib. 

if  the  instrument  be  good  on  the  face  of  it,  it  is  sufficient,  ii.  761. 
the    false  instrument  must  not  be  illegal  in  its  very  frame,  ib. 
et  seq. 

instrument  defective  as  a  bank  note,  ii.  762. 

bill  directed  to  J.  R.  and  accepted  by  J.  K.t  ib. 

note  incomplete  for  want  of  signature,  ib. 

instrument  averred  to  be  a  promissory  note,  but  defective, 

ii.  763. 

defective  bill  of  exchange,  ib. 

bill  drawn  for  less  than  the  sum,  and  not  in  the  form  re- 
quired by  the  17  Geo.  3,  ii.  764. 

forging  a  will  of  land,  attested  by  only  two  witnesses,  ib. 
prisoner's  pass  irregular  in  form,  ib. 
uttering  a  document,  the  forgery  of  which  is  an  offence  at 

common  law,  ii.  766. 
of  the  written  instruments  in  respect  of  which  it  may  be  committed^  ii.  767, 

et  seq. 

instances  of  them,  ib. 
general  rule  on  the  subjectj  ii.  768. 
forging  an  order  to  charge  goods,  ib. 

forging  an  order  to  a  gaoler  to  discharge  a  prisoner,  ii.  770. 
forging  a  county  court  summons,  ii.  771. 
forging  certificate  of  character  of  seaman,  ib. 
letter  giving  character  of  a  policeman,  ib. 

of  a  schoolmaster,  ii.  772. 
certificate  to  obtain  convict  money,  ii.  773. 
painting  artist's  name  on  picture,  ib. 
putting  false  label  on  articles,  ib. 

of  the  fraud  and  deceit  to  the  prejudice  of  another's  right,  ii.  774. 
^  intent  to  defraud,  ib. 

general  intent  sufficient,  ib. 

cases  of  uttering  forged  receipts  for  money,  ii.  775,  et  seq. 
guarantees  to  a  bank  do  not  negative  intent  to  defraud,  ii.  778. 
knowingly  uttering  a  forged  bill,  with  intent  to  provide  for  its  pay- 
ment, ib. 
intent  to  take  up  a  forged  bill  immaterial,  ii.  779. 

so  also  is  payment  of  it,  ib. 
where  a  person  utters  a  forged  instrument,  the  inference  in  law  and 

fact  is  an  intent  to  defraud,  ib. 

whether  there  must  be  a  possibility  that  some  one  may  be  defrauded, 
ii.  780,  et  seq. 
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forging  transfers  of  railway  shares,  ii.  780,  et  seq. 

will  where  no  relation  of  testator  is  existing,  ii.  783. 
intent  to  defraud  particular  person  need  not  be  alleged  or  proved, 

ii.  785,  787. 

forging  diploma  of  College  of  Surgeons,  ii.  785. 
request  directed  to  a  married  woman  in  her  maiden  name,  ii.  788. 
offering  a  forged  bill  at  a  bank  where  it  is  sure  not  to  be  paid,  ib. 
uttering  forged  county  court  summons,  ib. 
forgery  consists  in  the  endeavouring  to  give  an  appearance  of  truth  to 

a  mere  deceit  and  falsity,  ib. 
of  principals  and  accessories,  ii.  790. 

at  common  law  all  are  principals,  ib. 

case  where  two  of  the  prisoners  were  privy  to  the  uttering  of  a  forged 

note,  but  were  not  present  at  the  fact,  ib. 
constructive  presence,  ii.  791. 

wife  indicted  as  principal  and  husband  as  accessory,  ii.  792. 
separate  inciters,  ii.  794. 
of  causing,  assenting,  or  consenting,  ib. 
trial  of  accessories,  ii.  795. 
indictment,  ib.  et  seq. 

the  word  '  falsely,'  ii.  795. 

formerly  the  forged  instrument  must  have  been  set  out  in  words  and 

figures,  ii.  796. 

2  &  3  Will.  4,  c.  123,  sufficient  to  describe  the  instrument  as  in  lar- 
ceny, ib. 

description  of  forged  instruments  under  that  statute,  ib. 
in  forgery,  uttering,  &c.  now  sufficient  to  describe  the  instrument  by 
any  name  by  which  it  is  usually  known,  or  by  the  purport,  ii.  797. 
in  engraving,  or  having  possession,  sufficient  to  describe  the  instru- 
ment by  any  name  by  which  it  is  usually  known,  ib. 

if  it  be  in  a  foreign  language,  there  must  be  an  English  transla- 
tion, ii.  798. 

the  whole  instrument  must  be  correctly  translated,  ib. 
meaning  of  '  tenor/  *  as  follows,'  &c.,  ii.  799. 
a  literal  variance  will  not  vitiate,  ii.  800. 

of  laying  it  to  be  a  paper  writing,  purporting  to  be  such  an  in- 
strument, &c.,  ib.  et  seq. 

indictment  bad  for  averring  that  it  was  signed  by  H.  H.  in- 
stead of  that  purported  to  have  been  so,  ii.  801. 
if  it  does  not  purport  on  the  face  of  it  to  be  a  thing  pro- 
hibited  to   be  forged,   the   purport  must   be  expressly 
averred,  ib. 

where  the  instrument  is  described  under  the  2  &  3  Will.  4, 
*  c.  123,  averments  to  show  what  the  instrument  is  are  not 

necessary,  ii.  802. 
instrument   improperly   described   as   a   promissory   note, 

ii.  803. 
the  word  '  purport '  imports  what  appears  on  the  face  of  the 

instrument,  ib.  et  seq. 

meaning  of  the  words  '  purport '  and  '  tenor,'  ii.  805. 
of  the  statement  of  the  intent  to  defraud,  ii.  807,  etseq. 

the  party  intended  to  be  defrauded  need  only  be  described  with 
reasonable  certainty,  ii.  807. 

case  of  several  partners,  ib.  1003. 

it  is  not  necessary  to  state  the  manner  in  which  the  party  was  to 
have  been  defrauded,  ii.  808. 
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as  that  a  forged  bill  was  tendered  to  the  party  intended  to 

be  defrauded,  ii.  808. 

as  to  the  property  of  the  party  intended  to  be  defrauded,  ib. 
where  the  persons  defrauded  are  a  corporation,  ii.  809. 
statement  of  partners,  trustees,  &c.,  ib. 
joint-stock  banks,  ib. 
where  the  indictment  is  on  a  statute,  the  offence  must  be  described  in 

the  words  of  it,  ib. 
as  to  a  superfluous  description,  ib. 
warrant  and  order  for  the  payment  of  money,  ii.  810. 
instrument  described  by  three  names,  where  one  only  applies  to 

it,  ii.  811. 

the  insertion  of  superfluous  words  does  not  vitiate,  ib. 
sewing  facsimiles  of  notes  to  the  indictment,  ii.  812. 
a  foreign  note  need  not  be  alleged  to  be  payable  abroad,  ib. 
where  a  prisoner  is  tried  where  he  is  in  custody,  that  fact  need 

not  be  alleged,  ii.  813. 

the  word  *  alter '  used  in  indictment  though  not  in  statute,  ib. 
if  any  part  of  a  true  instrument  be  altered,  a  forgery  of  the  whole 

may  be  laid,  ii.  814. 
an  indictment  for  uttering  an  acceptance  must  av,er  the  uttering  of 

such  acceptance,  ib. 
plea, 

autrefois  acquit,  ib. 
trial,  ib. 

the  Quarter  Sessions  have  no  jurisdiction,  ib. ;  and  see  5  &  6  Viet. 

c.  38,  Appendix  of  Statutes,  vi. 
must  be  in  the  county  where  the  offence  is  committed,  or  the  prisoner 

in  custody,  ii.  815. 
what  is  not  evidence  of  a  forgery  having  been  committed  in  a 

particular  county,  ib. 

offence  committed  in  a  county  of  a  town,  ii.  816. 
of  the  evidence,  ii.  817,  et  seq. 

of  the  incompetency  of  the  party  by  whom  the  instrument  purports 

to  have  been  forged,  ii.  817. 
removed  by  the  9  Geo.  4,  c.  32,  ib. 
as  to  the  question  whether  the  party,  whose  handwriting  is  forged, 

is  the  only  witness  to  prove  the  forgery,  ii.  818. 
handwriting  could  not  be  proved  by  comparison  with   a  genuine 

paper,  ii.  819. 
but  may  now,  iii.  363. 
qucere,  whether  persons  of  skill  may  give  their  opinion,  whether 

handwriting  is  genuine  or  an  imitation,  ii.  819. 
of  the  admission  of  his  own  handwriting  by  the  party  accused,  ii.  821. 
evidence  of  an  engraver,  ib. 
what  sufficient  evidence  of  forging  a  bill,  ii.  822. 
evidence  of  uttering,  ii.  823,  824. 
giving  a  forged  bill  to  an  innocent  agent  or  to  an  accomplice,  an 

uttering,  ii.  824. 

what  is  a  sufficient  uttering,  ii.  826. 
•  conditional  uttering,  ii.  827. 

giving  an  instrument  as  a  specimen,  ib. 
showing  a  forged  instrument,  ib. 
exhibiting  a  receipt,  ii.  828,  829. 
uttering  by  an  innocent  agent,  ii.  831. 

uttering  a  forged  acceptance  does  not  support  a  count  for  uttering  a 
forged  bill,  ib. 
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all  facts  which  are  part  of  a  continuous  transaction  are  admissible  on 

an  indictment  for  forgery  and  uttering,  ii.  83.1. 

questions  as  to  proof  of  the  identity  or  non-existence  of  the  person 
whose  name  is  charged  to  be  forged,  ii.  832,  et  seq. 
as  to  proof  of  the  identity  of  a  payee,  ii.  832. 
proprietor  of  stock  examined  to  prove  his  identity,  ib. 
evidence  that  names  are  fictitious,  ii.  833,  et  seq. 
of  guilty  knowledge,  ii.  836. 

evidence  of  other  forged  notes  having  been  uttered  by  prisoner, 

ib.  et  seq. 
of  others  being  in  circulation  with  his  signature  on  them, 

ii.  837. 

of  others  found  in  the  same  pocket-book,  ii.  838. 
other  utterings  after  the  one  charged,  ib. 
other  forged  notes  on  other  banks,  ib. 
other  orders  and  receipts,  ii.  839. 
engraving  other  notes,  ii.  840. 

other  forged  notes  the  subject  of  other  indictments,  ii.  841. 
they  must  be  proved  to  be  forged,  ib.  et  seq. 
punishment  for,  ii.  843. 

incompetency  to  be  a  witness  after  judgment,  ii.  844. 

attornies  convicted,  and  afterwards  practising,  ib. 

general  provisions  against  forgery,  ib.  et  seq. 

forging,  &c.  in  England  or  Ireland  documents  purporting  to  be  made 

abroad,  ii.  844. 

forgers  may  be  tried  where  apprehended  or  in  custody,  ii.  845. 
intent    to    defraud    particular     persons    need    not    be    stated    or 

proved,  ib. 

what  is  possession  or  custody,  ib. 
search  for  forged  instruments,  &c.,  ii.  846. 
other  punishments  for  those  in  5  Eliz.  c.  14,  ii.  847. 
all  forgeries  formerly  capital  subject  to  penal  servitude  for  life, 

&c.,  ib. 

principals  in  the  second  degree  and  accessories,  ii.  848. 
abettors  in  misdemeanors,  ib. 
offences  at  sea,  ib. 
fine  and  sureties,  ii.  849. 
hard  labour,  ib. 
solitary  confinement,  ib. 
costs  of  prosecutions,  ib. 
extent  of  Act,  ib. 

of  forging,  fyc.  records,  judicial  process,  and  evidence,  ii.  850. 
forging  the  hand  of  the  receiver  of  prefines,  ii.  851. 
the  Great  Seal,  Privy  Seal,  &c.,  ii.  850. 
proceedings  in  Courts  of  Record  or  Equity,  ii.  852. 

Courts  not  of  Record,  &c.,  ii.  853. 

cases  as  to  pretending  to  act  under  County  Court  process,  ib.  854. 
forging  instruments  of  evidence,  ii.  855. 

orders  of  justices,  recognizances,  &c.,  ii.  856. 
certifying  as  true  any  false  copy  of  records  kept  under  the  1  &  2 

Viet.  c.  94,  ii.  852. 

relating  to  the  public  funds,  and  stocks  of  public  companies,  ii.  858,  et  seq. 
forging  powers  of  attorney  to  transfer  stock,  ii.  858,  863. 

names  of  witnesses  thereto,  ii.  859. 
personating  proprietors  of  stock,  &c.,  ii.  858,  et  seq. 

endeavour  to  receive  dividend  sufficient,  ii.  858,  865. 
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making  false  entries  in  books  of  bank,  ii.  859. 

clerks  making  out  false  dividend  warrants,  ib. 

forging  stock  certificates,  &c.,  ii.  860. 

personating  owners  thereof,  ib. 

engraving  plates  for,  ib. 

forgery  of  Exchequer  bills,  ii.  862,  et  seq. 

it  is  no  objection  that  the  stock  had  never  been  accepted,  and  the 

transfer  not  witnessed,  ii.  863. 

of  the  securities  of  the  Bank  of  England,  Ireland,  and  other  banks,  ii.  866, 
et  seq. 

forging  and  uttering  bank  notes,  ii.  866. 

purchasing  or  receiving  forged  bank  notes,  or  having  them  in  posses- 
sion, knowing  them  to  be  forged,  ib. 
making  and  using  and  having  in  possession  any  frame  for  making 

paper,  &c.,  ii.  867. 
engraving  any  bank  note,  &c.  on,  or  using  any  plate,  or  having  it  in 

possession,  ii.  868. 

engraving  on  any  plate  any  word,  &c.  resembling  any  part  of  any 
bank  note,  &c.  or  using,  &c.  or  having  in  possession,  or  uttering, 
&c.,  ii.  869. 
cases  on  the  former  statutes,  ib. 

expunging  an  indorsement  by  lemon  juice  held  rasing,  under 

8  &  9  Will.  3,  ib. 
possession  of  a  forged  note,  ib. 
what  constitutes  an  uttering,  ii.  870. 

delivering  a  forged  bank  note  to  another  for  the  purpose  of 
being  uttered,  who  did  so  accordingly,  held  '  a  disposing  and 
putting  away'  of  the  same,  on  the  15  Geo.  2,  ib. 
on  an  indictment  for  disposing  of,  &c.  bank  notes,  &c.  on  the 
45  Geo.  3,  c.  89,  it  was  not  necessary  to  aver  to  whom  they 
were  so  disposed,  ii.  871. 

the  offence  committed  by  notes  furnished  by  prisoners  to 

agents  of  the  bank,  ib. 
evidence  of  guilty  knowledge,  ii.  872. 
bank  prosecutions,  ib. 

election  to  proceed  for  minor  offence,  ib. 
East  India  securities,  debentures,  fyc.,  ii.  875. 
forging,  &c.  East  India  bond,  ib. 
certificates  of  India  stock,  ib.  876. 
personating  owners  thereof,  ii.  876. 
engraving  India  certificates,  ib. 
forging  debentures,  ii.  875. 
forgeries  upon  insurance  companies,  ii.  877. 
of  forging  and  transposing  stamps,  ii.  878,  et  seq. 

52  Geo.  3,  c.  143,  s.  1 — offences  in  breach  of  and  resistance  to  the 
revenue  laws,  felony,  ii.  878. 

s.  7,  forging,  &c.  marks,  stamps,  &c.  felony,  ib. 
s.  8,  transposing  any  mark,  stamp,  &c.  from  one  piece  of  plate 
to    another,  and   marking   base   metal   with   forged  stamp, 
ii.  879. 
s.  9,  making  or  having  any  frame,  &c.  for  making  excise  paper, 

&c.  &c.,  ii.  880. 
55  Geo.  3,  c.  184,  s.  7,  cutting  a  stamp  from  paper,  &c.  to  use  on 

another  paper,  &c.,  ib. 

55  Geo.  3,  c.  185,  s.  6,  persons  forging  plate,  stamp,  &c.  to  denote 
duty  on  almanacks,  newspapers,  &c.,  ii.  882. 
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s.  7,  forging,  &c.  stamp  for  plate,  ii.  882. 

2  &  3  Will.  4,  c.  120,  s.  32,  forging  stage  carriage  plates,  ii.  883. 

3  &  4  Will.  4,  c.  97,  s.  11,  vendors  of  stamps  having  possession  of  coun- 
terfeit stamps,  ii.  884. 

s.  12,  having  forged  dies  in  their  possession,  ib. 

9  Geo.  4,    c.    18,   s.  35,   forging   stamps   relating   to   cards   and   dice, 

ii.  885. 

56  Geo.  3,  c.   56,  s.  37  (Irish  Act),   forging  any  type,  die,  &c.  of  the 
stamp-office  in  Dublin,  or  using  or  having  them  in  possession,  ii.  886. 
s.  38,  possession,  by  licensed  persons,  of  vellum,  paper,    &c.   with 

counterfeit  marks,  &c.,  ii.  887. 

s.  52,  making  or  having  any  frame  for  paper,  &c.,  ii.  888. 
s.  58,  penalty  for  evading  stamp  duties,  ii.  889. 
7  &  8  Viot.  c.  22,  s.  2,  forging  dies  for  marking  gold  and  silver  wares, 

&c.,  ib. 
transposing  marks,  &c.  &c.,  ib. 

construction  of  the  Stamp  Acts,  ii.  890,  et  seq. 

a  fraudulent  intent  was  not  necessary  to  bring  a  case  within  the 

13  Geo.  3,  c.  59,  ii.  890. 
but  it  is  to  bring  a  case  within  the  12  Geo.  3,  c.  48,  ii.  891. 

10  Anne,  c.  19,  s.  97,  forging  seals  or  stamps  for  linens,  calicoes,  &c., 
ii.  892. 

question  upon  the  words  '  intent  to  use  '  in  the  12  Geo.  3,  c.  48, 

ii.  893. 
innocently  cutting  off  stamp  and  parchment,  and  fraudulently 

separating  them,  ib. 
construction  of  the  words  '  any  paper  liable  to  the  said  duties  ' 

in  the  23  Geo.  3,  c.  49,  ii.  894. 

the  words  *  duties  of  excise/  and  '  duties  under  the  manage- 
ment of  the  commissioners  of  excise/  held  synonymous,  ii.  896. 
variance  between  a  lion  passant  and  a  lion  rampant,  ii.  897. 
engraving  a  counterfeit  stamp,  similar  in  some  parts,  and  dis- 
similar in  others,  to  the  genuine,  &c.  &c.,  ib. 
it  is  sufficient  to  describe  a  stamp  as  *  a  stamp  provided  and 

used  in  pursuance,  &c.,'  ib. 
trial,  in  what  county,  ii.  898. 

of  official  papers,  securities,  and  documents,  ii.  900,  et  seq. 
the  mark  of  the  receiver  of  prefines,  &c.,  ii.  900. 
uttering  a  false  certificate  of  previous  conviction,  ib. 
of   contracts,  certificates,  &c.  for  the  redemption  of  the  land-tax, 

ii.  901. 

of  excise  permits,  ii.  902,  903. 
of  debentures,  &c.  for  the  return  of  money  from  duties  of  custom  or 

excise,  ii.  904. 
of  the  name  or  handwriting  of  the  receiver-general,   &c.   of  the 

excise,  ib. 

of  the  customs,  ii.  905. 

certificates  or  receipts  under  Property  Tax  Act,  ib. 
of  instruments  in  the  name  of  the  receiver-general  of  excise,  &c., 

ii.  906. 

of  Exchequer  bills,  &c.,  ib. 
making  plates,  &c.  for  Exchequer  bills,  ii.  907. 
making  paper,  &c.  for  Exchequer  bills,  ib. 
having  possession  of  such  paper,  ii.  908. 
of  certificates,  &c.  relating  thereto,  ib. 
forging  the  handwriting  of  the  receiver-general  of  the  post-office,  ib. 
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forging  dies  for  marking  postage,  ii.  908. 

manufacturing  or  using  paper  similar  to  that  used  for  postage  covers, 
ii.  910. 

receiving  paper  for  postage  covers  before  it  is  stamped,  ii.  911.    • 

of  the  name  or  hand  of  the  registrar  of  the  Court  of  Admiralty, 
&c.,  ib. 

forging  warrants,  &c.  relating  to  the  Exchequer,  ib. 

counterfeiting  certificates  relating  to  Exchequer  bills  for  Trinidad, 
Guiana,  St.  Lucie,  Dominica,  ii.  912. 

of  the  hand  of  the  treasurer  of  the  Ordnance,  ii.  913. 

forgery  and  false  personation  for  the  purpose  of  obtaining  pay,  prize- 
money,  &c.  pensions,  &c.  of  soldiers  and  sailors,  ib.  et  seq. 

forging  names  of  officers  entitled  to  prize-money,  or  of  officers  at 
Chelsea,  &c.,  ii.  913. 

forging  Chelsea  pensions,  &c.,  ii.  914. 

it  is  not  necessary  that  the  pension  to  which  the  document  relates 
should  be  actually  subsisting,  ii.  915. 

forging  tickets,  pay-lists,  &c.  to  obtain  prize,  ii.  917. 

subscribing  false  petitions  to  the  treasurer  of  the  Navy,  ii.  918. 

forging  extracts  from  registers  of  marriage,  and  to  obtain  prize- 
money,  ii.  919. 

registers  of  the  Stationers'  Company,  ib. 

medical  practitioners,  ib. 

pharmaceutical  chemists,  ii.  920. 

forging  certificates  relating  to  naval  stores,  ib. 

petitions  to  the  inspector  of  seamen's  wills,  ib. 

certificates  for  half-pay,  under  the  2  &  3  Will.  4,  c.  106,  ii.  921. 

certificates  of  service  in  the  navy,  or  protections  from  such 

service,  ib. 
assignments  of  pensions,  &c.,  ib. 

fraudulent  receipt  of  pension  money,  &c.,  ii.  922. 

forging  power  of  attorney  to  receive  prize-money,  ii.  923. 

muster-books,  evidence,  ii.  924. 

relating  to  merchant  seamen's  fund,  ib. 
seamen's  savings'  banks,  ib. 

of  any  Mediterranean  pass,  ib. 

of  certificates,  &c.  relating  to  the  slave  trade,  ii.  925. 

of  quarantine  certificates,  ii.  926. 

name  of  accountant-general  and  officers  of  Court  of  Chancery,  ib. 
judge  of  Landed  Estates  Court,  ib. 
officers  of  any  court,  ib. 

of  an  office  copy  of  the  report  of  the  accountant-general,  and  of  a 
certificate  of  one  of  the  cashiers  of  the  bank,  ii.  927. 

certificates,  &c.  under  Merchant  Seamen's  Act,  ib. 

marriage  license  or  certificate,  ii.  928. 

registers  of  births,  baptisms,  marriages,  &c.,  ib. 

false  entries  in  copies  of  registers,  ii.  929. 

destroying  such  copies,  &c.,  ib. 

giving  false  information  to  registrars,  ib. 

indictment  for  so  doing  on  a  marriage,  ib. 

false  statement  must  be  intentional,  ii.  930. 

what  is  causing  a  false  entry  to  be  made,  ii.  931. 

indictment  for  destroying,  defacing,  and  injuring  a  register,  ib. 

false  notices  and  certificates  of  marriage,  ii.  932. 

of  registers  deposited  under  the  3  &  4  Viet.  c.  92,  ib. 

of  any  register,  &c.  concerning  life  annuities,  ii.  933,  934. 
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personating  any  nominee,  ii.  934. 
of  memorials,  &c.  of  the  registry  of  deeds,  ii.  935. 
false  statements,  &c.  under  Transfer  of  Land  Act,  ib. 
suppression  of  deeds,  &c.  under  the  Declaration  of  Title  Act,  ii.  936. 
of  declaration  of  return  of  premium  on  a  policy  of  insurance,  ii.  937. 
of  the  name  or  handwriting  of  the  commissioners  of  the  Woods  and 

Forests,  ib. 

licenses  for  carriages,  ii.  938,  939. 
of  private  papers,  securities^  and  documents,  ii.  940. 
forging  wills,  bills,  notes,  &c.,  ib. 

deeds,   bonds,  orders  for  delivery  of  goods,  receipts,    &c., 

ib.  941. 

fraudulently  making,  &c.  bills,  &c.  by  procuration,  ii.  941. 
obliterating  crossings  on  cheques,  ii.  942. 
forging  court  rolls,  ib. 

instruments  however  designated,  &c.,  ib. 
construction  of  the  5  Eliz.  c.  14,  ii.  943. 
questions  upon  the  repealed  statutes,  ib.  et  seq. 
power  of  attorney  is  a  deed,  ii.  943. 
uttering  Scotch  notes  in  England,  ii.  944. 
promissory  note  for  payment  of  one  guinea  in  cash  or  Bank  of 

England  note,  ib. 
bill  drawn  upon  commissioners  of  Navy  held  a  bill  of  exchange, 

ii.  945. 

false  assertion  in  an  indorsement,  that  indorser  has  a  procu- 
ration, ii.  946,  947. 

forging  any  indorsement  sufficient,  ii.  947. 
case  of  a  promissory  note  which  was  not  negotiable,  ii.  949. 
a  post  dated  cheque,  ii.  950. 
forging  a  bill  payable  to  prisoner's  own  order,  and  uttering  it 

without  indorsement,  ib. 
bills  of  exchange  defective  when  acceptances  were  forged  upon 

them,  ii.  951. 
cases  of  receipts,  ii.  952,  et  seq. 

*  received  the  contents  above  by  me,  S.  W./  a  sufficient 

statement  of  the  receipt  in  the  indictment,  ii.  952. 
a  forged  receipt  for  bank  notes  is  not  a  receipt  for  money 
or  goods,  ib. 

but  an  entry  of  the  receipt  of  money  or  notes  made 
by  a  cashier  of  the  bank  is  an  accountable  receipt 
for  the  payment  of  money,  ib. 
forged   entries    in    bankers'   pass-books    are    accountable 

receipts,  ii.  954,  et  seq. 

the  mere  signing  certain  names  to  an  assignment  for  pay- 
ment of  a  sum  in  a  Navy  bill,  does  not  purport  to  be  a 
receipt,  ii.  956. 

a  signature  may  be  proved  to  be  a  receipt,  ii.  957. 
indictments  for  forging  the  word  '  settled,'  ii.  958,  et  seq. 
question  as  to  this  word,  ii.  961. 

indictment  for  forging  high  constable's  receipt,  ii.  959. 
import  of  the  word  '  paid '  at  the  bottom  of  a  bill,  ib. 
indictment  for  forging  a  receipt  signed  with  initials,  ii.  960. 
forging  receipts  for  subsistence  money  for  the  army,  ii.  961. 
altering  sum  in  high  constable's  receipt,  ii.  962. 
a  scrip  receipt  not  filled  up,  ii.  963. 
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a  scrip  certificate  of  a  railway  company  is  not  a  receipt, 
acquittance,  or  accountable  receipt,  ii.  964-. 

or  an  undertaking  for  payment  of  money,  ib. 
memorandum  importing  payment,  but  not  a  receipt,  ii.  966. 
an  agreement  containing  a  receipt,  ib. 
receipts  used  to  exonerate  a  testator's  estate,  ib. 
forging  a  receipt  in  order  to  found  a  claim  of  payment 

thereon  against  a  third  person,  ii.  967. 
as  to  the  right  of  the  prisoner  to  put  the  prosecutor  to  his 

election  of  various  forged  receipts,  ib. 
it  was  not  an  offence  within  the  1  Will.  4,  c.  66,  to  forge 
an  indorsement  on  a  warrant  or  order  for  the  payment  of 
money,  ii.  967  ;  but  see  now  ii.  941. 

signing  receipt  for  another  in  the  party's  own  name,  ii.  967. 
a  signature  to  a  post-office  order  is  a  receipt,  ii.  969. 

so  is  a  turnpike  ticket,  ib. 
a  receipt  for  costs  in  an  action,  ii.  970. 
a  pawnbroker's  duplicate,  ib. 
a  signature  of  a  witness  on  an  order  for  costs,  ib. 
accountable  receipt  for  goods,  ii.  972. 
a  receipt  for  goods,  ib. 
construction  as  to  warrants  or  orders  for  payment  of  money,  &c., 

ii.  973,  et  seq. 

the  statute  not  confined  to  commercial  transactions,  ii.  973. 
bills  of  exchange  may  be  laid  as  warrants  or  orders  for  the 
payment  of  money,  ib. 

instrument  considered  as  such,  ii.  974. 
instance  of  what  is  not  an  order,  &c.,  ib. 
the  warrant  or  order  must  purport  to  have  been  made  by 
one  having  authority,  &c.,  ib. 

a  note  to  a  shopkeeper  in  the  name  of  an  overseer  not 

within  the  statute,  ii.  975. 
.      a  note  to  a  tradesman,  requesting  him  to  let  the  bearer 

have  goods,  &c.,  ib. 
an  order  for  the  purpose  of  obtaining  a  reward  for  the 

apprehension  of  a  vagrant,  ib. 
order  upon  the  treasurer  of  a  county,  ii.  976. 
it  ought  to  appear  in  the  indictment,  that  the  person 
whose  name  is  subscribed  had  authority,  &c.,  ii.  977. 
if  it  purport  to  be  one  the  party  had  a  right  to  make, 

it  is  sufficient,  ii.  979. 
the  order  need  not  be  directed  to  the   holder  or  person 

interested  in  or  having  possession  of  the  goods,  ii.  978. 
a  forged  order  on  a  banker,  though  in  a  fictitious  name,  is 

within  the  statute,  ii.  979. 

the  order  ought  to  import  that  the  party  making  it  had  a 
disposing  power,  or  there  ought  to  be  proof  that  he  had 
such  power,  ii.  980,  et  seq. 
it  may  be  an  order,  though  there  are  no  funds  in  the  hands 

of  the  drawee,  ii.  981. 

foreign  letter  addressed  to  a  correspondent  here,  ii.  982. 
an  order  to  pay  a  sum  in  advance  of  an  intended  voyage, 

ii.  984. 

sailors'  shipping  notes,  ib.  985. 
indictment  stating  the  sum  mentioned  in  a  forged  order 

good,  ii.  985. 

if  an  instrument  be  both  a  warrant  and  order  it  may  be 
so  described  in  the  indictment,  ii.  986. 
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the  specification  of  goods  in  the  order,  ii.  987. 

an  order  to  taste  wine,  ib. 

case  of  an  order  not  available  by  reason  of  some  collateral 
objection,  ii.  988. 

warrants  for  payment  of  money,  ii.  989,  et  seq. 

authority  to  receive  money  deposited  on  accountable 
receipts,  ii.  989. 

any  instrument  under  which,  if  genuine,  the  payer  might 
recover  the  amount  against  the  signer  of  it,  is  a  warrant, 
ii.  990,  991,  992. 

distinction  between  a  warrant  and  order,  ii.  991. 

authority  to  draw  money,  ii.  992. 

certificate  of  death  of  a  member  of  a  dissolved  lodge  of 
Odd  Fellows,  ii.  993. 

of  an  existing  lodge,  ii.  994. 

surgeon's  certificate  of  sick  workman,  ib. 

account  of  wages  signed  by  a  foreman,  ib. 

certificate  of  good  conduct  of  a  convict,  ii.  995. 

forgery  of  requests  for  the  delivery  of  goods,  ib. 

a  request  need  not  be  addressed  to  any  person,  ib. 

an  instrument  may  be  shown  to  be  a  request  by  the  custom 
of  the  trade,  ib. 

not  signed,  directed,  or  naming  the  goods,  ii.  996. 

what  is  a  sufficient  signature,  ii.  997. 

a  request  purporting  to  be  signed  by  a  customer  of  a  trades- 
man, ii.  998. 

the  supposed  writer  of  a  request  need  not  have  any  autho- 
rity or  any  interest  in  the  goods,  ib. 

the  goods  need  not  be  specified  in  the  request,  ib. 

an  instrument  may  be  a  request,  though  it  is  also  an  under- 
taking to  pay  for  the  goods,  ii.  999. 

a  request  for  the  payment  of  money  was  not  within  the 
1  Will.  4,  c.  66,  but  is  within  the  new  Act,  ii.  1000. 

where  an  indictment  sets  out  a  request  it  must  either  pur- 
port or  be  sl^own  by  averment  to  be  such,  ib. 

the  indictment  must  have  been  for  forging  a  request,  and 
not  for  false  pretences,  ii.  1001. 

a  conditional  undertaking  to  pay  money  was  within  the 
1  Will.  4,  c.  66,  ib.  ;  Add.  iii.  676. 

a  forged  undertaking  by  A.  that  B.  shall  pay,  ii.  1002. 

an  undertaking  without  consideration  since  the  19  &  20 
Viet.  c.  97,  ii.  1003. 

jury  may  find  an  intent  to  defraud  one  of  several 
partners,  ib. 

making  moulds  for  manufacturing  paper  of  bankers,  &c., 
ii.  1004. 

engraving  foreign  bills,  notes,  &c.  on  plates,  &c.,  ii.  1005. 

engraving  plates,  &c.  for  foreign  bills,  or  using  or  uttering 
such  plates,  &c.,  ib. 

taking  a  copy  by  photography,  ib. 

indictment  for  using  plates,  ii.  1006. 

election  on  counts  for  engraving,  and  counts  for  using,  ib. 

on  an  indictment  against  several  for  engraving,  a  joint  em- 
ployment of  the  engraver  must  be  proved,  ii.  1007. 

gucere,  whether  persons  causing  plates  to  be  engraved  must 
know  the  nature  of  the  instrument,  ib. 
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demanding  property  on  forged  instruments,  ii.  1010 
FORTUNE-TELLING, 

cheats  by,  ii.  703. 
FORUM  DOMESTICUM, 

death  by  correction  in,  i.  716,  861,  et  seg.,  886. 
FRAME, 

destroying,  &c.,  ii.  1081. 
FRAUD.— See  tit.  CHEAT. 
FRAUDULENT  CONVEYANCE, 

cheat  by,  ii.  701,  702. 
FREEHOLD, 

larceny  of  things,  part  of  the  freehold,  ii.  252,  et  sea. 
FREEMASONS, 

assembly  of,  not  unlawful,  i.  397. 
FRUIT, 

stealing,  ii.  259. 

destroying,  &c.,  ii.  1068. 
FUNDS,  ' 

forgery,  &c.  relating  to,  ii.  858,  et  seq. — See  tit.  FORGERY. 

conspiracy  to  raise,  by  false  rumours,  iii.  122. 
FURIOUS  DRIVING,  ' 

punishment,  i.  1051. 

G. 
GALLERY, 

injuring  works  of  art  in,  ii.  1096. 
GAME, 

property  in  game  at  common  law,  i.  639,  et  seq. 
destroying  in  the  night-time,  i.  641. 

9  Geo.  4,  c.  69,  s.  1,  any  person  unlawfully  destroying  game  or  rabbits  in 
the  night,  in  any  land,  open  or  enclosed,  ib. 

any  person  unlawfully  entering  or  being  in  any  land  by  night  for 
such  purpose,  ib. ;  Add.  iii.  652. 
second  offence,  i.  641. 
third  offence  a  misdemeanor,  ib. 

sec.  2,  any  person  found  on  any  land  committing  any 
such  offence  may  be  apprehended  by  the  owner,  game- 
keeper, &c.,  i.  642. 
such  offender  assaulting  any  owner,  &c.  guilty  of  a 

misdemeanor,  ib. 
sec.  4,  prosecutions  for  offences  punishable  on  summary 

conviction  to  be  commenced  within  six  months,  ib. 
other  prosecutions  within  twelve  months,  ib. 
sec.  8,  convictions  made  evidence,  ib. 
sec.  9,  three  or  more  together  entering  or  being  in  land 
by  night,  for  the  purpose  of  taking  game  or  rabbits, 
being  armed  with  offensive  weapons,  i.  643. 
what  shall  be  considered  night,  ib. 
what  shall  be  deemed  game,  ib. 
7  &  8  Viet.  c.  29,  extending  part  of  the  previous  Act  to 

highways,  ib. 

24  &  25  Viet.  c.  114,  search  of  persons  found  with  game, 
&c.,  i.  644  ;  Add.  iii.  653,  654. 

what  is  the  commencement  of  a  prosecution,  i.  645  ; 

Add.  iii.  655. 
tame  game,  i,  646. 
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indictment  on  9  Geo.  4,  c.  69,  s.  1,  i.  646. 

as  to  the  authority  to  apprehend  poachers,  i.  647. 

under  14  &  15  Viet.  c.  19,  s.  11,  i.  648. 

as  to  the  form  of  an  indictment  for  assaulting  a 

gamekeeper,  i.  649. 
as  to  being  found  on  the  land,  i.  650 
of  the  being  armed,  one  being  armed  sufficient,  i.  651. 
not  if  the  others  are  ignorant  that  he  is  so,  ib. 
a  constructive  arming  sufficient,  ib. 
what  are  offensive  weapons,  i.  652. 
what  sufficient  evidence  of  being  in  the  land,  i.  653. 
whether  an  entry  by  one  in  the  presence  of  two 

others  is  sufficient,  i.  654,  et  seq. 
what  is  an  entry  within  the  statute,  i.  660. 
of  the  intent  to  kill  game  in  the  close  laid  in  the  in- 
dictment, i.  661. 

the  indictment  must  specify  the  close,  i.  663. 
a  variance  in  its  name  fatal,  i.  664. 
requisites  of  the  indictment,  ib. 
joinder  of  counts,  i.  665. 

not  necessary  to  disprove  consent  of  owner,  ib. 
taking  hares  or  rabbits  in  a  warren,  ii.  374. 
GAMING, 

gaming-house  a  nuisance,  i.  443,  et  seq. 

cock-pit  considered  so,  and  indictable,  i.  444. 
proceedings  against  keepers  of,  i.  446. 

playing  at  cards,  &c.  as  a  recreation,  and  for  moderate  sums,  no  offence, 
i.  624. 

but  excessive  gaming  is,  ib. 

former  Acts  repealed,  ib. 

cheating  at  play  punishable  under  8  &  9  Viet.  c.  109.  ib. 

wagers  not  recoverable,  i.  625. 

cases  on  old  Acts,  ib.  et  seq. 

on  the  new  Act,  i.  627,  628. 
GAMING-HOUSE, 

common,  indictment  for  keeping,  i.  443. 

manner  of  proceeding  on,  i.  446. 
GAOLER, 

oppression,  &c.  by,  i.  202. 

forcing  persons  to  give  evidence,  ib. 
suffering  his  prisoner  to  escape,  ib. 
extortion  by,  i.  208,  209. 
putting  prisoners  in  irons,  i.  584,  note  (#). 
murder  by  duress  of  imprisonment  by,  i.  749. 
confining  with  a  person  ill  of  smallpox,  ib. 
when  guilty  of  manslaughter,  i.  860. 
and  assistants,  killing  prisoner,  when  justifiable,  i.  895. 
GARDEN, 

destroying  vegetables,  &c.  in,  ii.  1068. 
stealing  flowers,  vegetables,  &c.  in,  ii.  259. 
GATE, 

stealing,  ib. 

destroying,  ii.  1074,  1076. 
GAZETTE, 

proof  and  effect  in  evidence,  iii.  336. 
in  bankruptcy  conclusive,  Add.  iii.  671. 
production  sufficient,  ii.  540 ;  iii.  336. 
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GELDING, 

stealing,  &c.,  ii.  360. 
maliciously  killing,  ii.  1057. 
GIRL. — See  tit.  ABDUCTION. 
carnally  knowing,  i.  929. 
procuring  defilement  of,  i.  936. 
GLASS, 

fixed  to  building,  stealing,  ii.  252. 
painted,  injuring,  ii.  1096. 
GLEANING, 

taking  corn  by,  whether  felonious,  ii.  164. 
GOODS, 

document  of  title  to,  stealing,  ii.  266. 
setting  fire  to,  in  building,  ii.  1030. 
injuring,  in  process  of  manufacture,  ii.  1081,  et  sea. 
GORSE, 

setting  fire  to,  whilst  growing,  ii.  1063. 

stack  of,  ib. 
GRAIN, 

setting  fire  to  crop  of,  ib. 
stack  of,  ib. 
GRANARY, 

setting  fire  to,  ii.  1029. 
GRAND  JURY, 

cannot  find  a  true  bill  for  part  and  false  for  part,  where,  i.  430. 
evidence  of  what  took  place  before  them,  iii.  519,  520. 
GREAT  SEAL, 

forging,  ii.  850. 
GREENHOUSE, 

stealing  plants  in,  ii.  259. 
destroying  plants  in,  ii.  1068. 
GREENWICH  HOSPITAL, 

personating  the  name,  &c.  of  a  pensioner  at,  ii.  917. 
GUARDIANS  OF  UNIONS, 
to  prosecute,  when,  i.  1015. 
GUILTY  INTENT, 

proof  of,  by  acts  not  charged  in  the  indictment,  iii.  288,  et  sea. 
GUILTY  KNOWLEDGE, 
evidence  of,  i.  127. 
proof,    by    showing    acts    of    prisoner    not    charged    in    indictment, 

ii.  836. 

GUNPOWDER  MILLS,  &c. 
when  a  nuisance,  i.  439. 

damaging  building  with  intent  to  murder,  i.  973. 
causing  bodily  injury  by,  i.  1016. 
causing  to  explode  with  intent,  &c.,  ib. 
placing  near  building  with  intent,  &c.,  i.  1017. 
making  with  intent  to  commit  felonies,  ib. 
search  for,  ib. 

destroying  house  with,  any  one  being  therein,  i.  1018  ;  ii.  1031. 
attempting  to  destroy,  ii.  1031. 
placing,  near  a  ship,  with  intent,  &c.,  ii.  1090. 
possession  of,  with  intent,  &c.,  ii.  1021. 

H. 

HABEAS  CORPUS  AD  TEST1FICANDUM, 

how  obtained,  iii.  574. 
VOL.  III.  3  K 
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HACKNEY-COACHMAN, 

felony  by,  as  to  goods  left  in  his  coach,  &c.,  ii.  166,  et  seq. 
HAND-BILLS, 

setting  a  person  on    a  footway  to   distribute,  whereby  the   footway  is 

impeded,  not  an  indictable  offence,  i.  89. 
HANDWRITING, 

comparison  of,  ii.  819;  iii.  361. 
now  allowable,  iii.  363. 
proof  of,  iii.  359. 

writer  himself  need  not  be  called,  ii.  818. 
HARD  LABOUR, 

under  Consolidation  Acts,  i.  [4.] 
HARE, 

killing,  not  an  indictable  offence,  i.  89. 
taking  or  killing  in  a  warren,  ii.  374. 
HAVEN, 

stealing  from  vessel  in,  ii.  379. 
HAY, 

setting  fire  to  crop  of,  ii.  1063. 

stack  of,  ib. 
HEALTH, 

public,  offences  affecting,  i.  167. 
HEARSAY, 

when  receivable,  iii.  246,  et  seq. 
HEATH, 

setting  fire  to,  whilst  growing,  ii.  1063. 

stack  of,  ib. 
HIDES, 

burying  or  destroying,  ii.  367. 
HIGH  SEAS, 

offences  on. — See  tit.  PIRACY. 

where  triable,  i.  2,  153,  et  seq. 
murder  on,  i.  755,  762. 

wound  on  sea  and  death  on  shore,  or  vice  versa,  i.  761. 
offences  on,  against  Larceny  Act,  ii.  331. 
Forgery  Act,  ii.  848. 
Malicious  Injuries  Act,  ii.  1022. 
HIGH  TREASON, 

how  many  witnesses  necessary  in,  iii.  571. 
HIGHWAY.— See  also  tit.  ROAD. 
what  is  a  public  highway,  i.  458. 
rivers  considered  as,  i.  531. 
bridge  in  a  highway,  i.  541. 
cartway  or  footway,  &c.,  i.  458. 

there  may  be  a  highway  though  there  is  no  thoroughfare,  i.  459. 
a  right  of  passage  all  over  a  close,  i.  460. 
the  number  of  persons  using  or  repairing  a  way  will  not  make  it  one, 

if  it  be  not  common  to  all,  i.  461. 

the  freehold  and  profits  belong  to  the  lord  of  the  soil,  ib. 
right  of  the  public  to  go  out  of  a  highway,  i.  462. 
by  dedication  to  the  public,  ib.  et  seq. 
trustees  may  dedicate,  i.  463. 
intention  of  the  owner  to  dedicate,  ib.  et  seq.  467. 
acts  of  lessees  not  sufficient,  i.  463. 
there  must  be  the  consent  of  the  owner  in  fee,  i.  464. 
where  the  consent  of  the  owner  may  be  inferred,  ib.  et  seq. 
from  long  user  by  the  public,  i.  465. 
repairs  explainable,  i.  467. 
dedication  subject  to  impediments,  i.  469. 
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where  there  has  been  a  compulsory  obligation  to  permit  a  qualified 

passage,  i.  467. 

road  set  out  under  an  Enclosure  Act  as  a  private  road,  i.  468. 
partial  dedication,  i.  469. 
correct  distinction  as  to,  ib. 

roads   made   public  by  statutes   during   the    continuance   of  such 
statutes,  i.  470. 

used  after  expiration  of  Acts,  i.  471. 
where  several  roads  authorized  to  be  made,  all  must  be  made  before 

any  become  public,  ib. 

no  interruption  can  destroy  a  highway,  i.  472. 
highway  washed  away  by  the  sea,  i.  473. 
highways  widened,  changed,  fyc.,  i.  474,  et  seq. 
an  ancient  highway  might  be  changed  by  writ  of  ad  quod  damn um,  i.  472. 

by  act  of  God,  i.  473. 

5  &  6  Will.  4,  c.  50,  power  given  to  justices  to  widen  and  change  high- 
ways, i.  474,  et  seq. 

extends  to  roads  repairable  ratione  tenures,  i.  479. 

diverting,  stopping  up,  &c.  highways,   bridleways,  and   footways, 

i.  475,  et  seq. 

surveyor  to  apply  to  justice  to  view,  ib. 
notice,  i.  475,  476. 
appeal,  i.  477. 

new  highways,  &c.  to  be  public  highways,  i.  479. 
parties  liable  to  repair  old,  liable  to  repair  new,  ways,  ib. 
dividing  highways  when  the  boundaries  of  the  parish   are  in  the 

middle,  i.  480,  498. 

highways  may  be  changed  by  particular  statutes,  i.  480. 
road  continued  under  inclosure  award,  i.  481,  et  seq. 
towing-path  not  affected  by  Act  to  change  course  of  river,  i.  484* 
in  what  instances  changed  by  individuals,  ib. 
nuisances  to,  by  obstruction,  i.  485,  et  seq. 
trees  overhanging,  ib. 
new  gates,  ib. 
ditches  not  scoured,  ib. 
carriages  left  and  excessive  burdens,  ib. 
all  unauthorized  obstructions  indictable,  i.  486. 
instances  of  obstructions,  ib.  et  seq. 
not  excused  by  plea  of  the  party's  business,  i.  487. 
laying  railways  on,  i.  488. 
gas  pipes,  i.  489. 
excavations  near  to,  ib. 
steam-engines,  i.  490. 
narrowing  highways,  ib. 
as  to  breadth  of  roads,  ib. 
-  no  defence  that  an  alteration  is  more  useful  for  other  purposes  of  the 

road,  i.  491. 

unless  authorized  by  a  statute,  ib. 
and  the  conditions  of  the  Act  must  be  fulfilled,  i.  492. 
nuisances  to,  by  not  repairing,  i.  494,  et  seq. 
obligation  of  the  parish  to  repair,  ib. 
of  common  right,  i.  494. 

effect  of  particular  statutes  upon,  ib. 
no  agreement  can  exonerate  a  parish,  i.  495. 
adoption  by  parish  unnecessary,  i.  496. 

no  highways  to  be  repaired  by  a  parish  unless  the  party  dedicating 
make  them  to  the  satisfaction  of  the  surveyor,  &c.,  ib. 
cases  hereon,  i.  497. 

3  K  2 
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roads  may  be  public,  though  no  liability  to  repair  them,  i.  497. 

when  the  parish  lies  in  two  counties,  ib. 

highways  divided  and  allotted  by  justices,  i.  498. 

liability  does  not  extend  to  keeping  the  road  from  being  dirty, 

or  to  widening  it,  i.  499. 
road  in  aliena  parochia,  i.  500. 
extra  parochial  place,  i.  502. 

obligation  of  subdivisions  of  a  parish  to  repair,  i.  500. 
by  prescription,  ib.  et  seq. 
all  highways  within  a  township,  i.  501. 
inhabitants  cannot  be  charged  ratione  tenures,  i.  502. 
obligations  of  individuals  to  repair,  i.  500,  et  seq. 
corporation  aggregate  by  prescription,  ib. 
a  private  person  cannot  be  by  prescription,  ib. 

nor  as  lord  of  the  manor,  ib. 

each  of  several  grantees  bound  to  repair  the  whole,  i.  503. 
by  reason  of  inclosure,  ib. 

of  a  road  made  in  pursuance  of  a  writ  of  ad  quod  damnum,  i.  504. 
Turnpike  Acts,  ib. 

3  Geo.  4,  c.  126  (General),  ib. 

agreements  by  trustees  of  turnpike  roads  with  persons  liable  to 

repair,  ib. 

repairs  where  roads  have  been  turned,  i.  505. 
statutes  relating  to  the  repair  of  roads,  ib. 

do  not  abrogate  the  common  law  provisions,  ib. 
Turnpike  Acts  and  Inclosure  Acts,  ib. 

cases  on  the  construction  of,  ib.  et  seq. 
meaning  of  the  word  '  road/  ib. 
parish  not  bound  to  repair  fences  or  ditches,  i.  506. 
inclosure  commissioners  cannot  throw  the  repair  of  private  roads  on  the 

parish,  i.  507. 

indictment,  or  information  for  nuisances  to,  i.  508,  et  seq. 
presentment  abolished,  ib. 
mode  of  proceeding  before  justices  where  highway  is  out  of  repair, 

ib.  et  seq. 

where  justices  may  order  an  indictment,  i.  509. 
information  in  the  Queen's  Bench,  ib. 

in  what  cases  granted,  ib. 
mandamus  not  granted,  i.  510. 
indictment,  ib. 

form  of,  ib.  et  seq. 
'to  and  from,'  exclude  the  place,  ib.  512. 

a  person  bound  ratione  tenurce  indictable,  though  not  resident, 

i.  515. 

defence  under  general  issue  or  special  plea,  ib.  et  seq. 
instances  where  special  plea  necessary,  i.  516. 
parish  must  show  who  are  liable  to  repair,  and  what  parts  of  the 

highway,  ib. 

traverse  of  obligation  to  repair,  i.  518. 
evidence,  i.  514,  519,  et  seq. 

of  former  conviction,  conclusive,  when,  i.  519,  et  seq. 
of  former  acquittal,  no  proof  that  parish  is  not  bound,  i.  521. 
surveyor  and  inhabitants,  competent,  ib. 
prosecutor,  i.  522. 
certiorari,  ib. 
new  trial,  grantable,  ib. 
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the  judgment,  i.  523. 

levying  and  appli  ation  of  fines,  i.  524. 

when  turnpike  roads  are  indicted,  the  court  may  apportion  the 

fine  and  costs  between  the  inhabitants  and  trustees,  i.  525. 
costs  awarded  by  the  court,  ib.  et  seq. 

where  there  ha«  been  a  removal  by  certiorari,  i.  528. 
payment  of  expenses  under  an  agreement  at  a  vestry,  &c.,  i.  529. 
meaning  of  terms  in  the  Highway  Act,  i.  530, 
HOMICIDE, 

excusable  homicide,  i.  883,  et  seq. 

no  punishment  or  forfeiture  shall  be  incurred  by  any  person  who  shall  kill 
another  by  misfortune,  or  in  his  own  defence,  or  in  any  other  manner 
without  felony,  i.  883. 
justifiable  homicide,  ib. 
excusable  homicide  by  misadventure,  i.  884,  et  seq. 

persons  doing  a  lawful  act,  and  happening  to  kill,  ib. 
persons  following  their  common  occupations,  ib. 
persons  using  dangerous  articles  or  instruments,  i.  885. 

degree  of  caution  to  be  observed  in  using   dangerous  instru- 
ments, ib. 

correction  in  for o  domestico,  i.  886. 
death  happening  from  lawful  sports,  ib. 

sports  where  deadly  weapons  are  used,  i.  887. 
excusable  homicide  in  self-defence,  i.  888. 
defence  of  person — chance  medley,  ib. 
borders  nearly  on  manslaughter,  ib. 
party  killing  must  not  act  with  premeditation,  and  must  forbear 

as  much  as  he  can,  &c.,  i.  889. 

defence  of  property  against  trespassers,  i.  890,  et  seq. 
upon  unfortunate  necessity,  i.  892. 
justifiable  homicide,  i.  893,  et  seq. 

acts  of  unavoidable  necessity,  or  permitted  by  law,  ib. 

execution  of  malefactors,  ib. 

officers  killing  those  who  assault  or  resist  them,  ib. 

who  fly  from  arrest,  i.  894. 

officers  dispersing  a  mob  in  case  of  a  riot,  &c.,  i.  895. 
gaolers  and  their  assistants  killing  prisoners,  ib. 
malefactores  in  parcis,  ib. 
in  the  prevention  of  any  forcible  and  atrocious  crime,  ib. 

killing  persons  attempting  to  rob  or  murder,  or  commit  burglary, 

•  i.  896. 

grounds  of  suspicion  of  a  felonious  design,  ib. 
apparency  of  intent,  i.  897. 

unless  manifest  felonious  intent,  an  assault  will  not  jus- 
tify, ib. 
the   necessity  must  not  be  brought  upon  himself  by  the 

party  killing,  i.  898. 

interference  by  third  person  to  prevent  felony,  ib. 
interference  in  cases  of  mutual  combats  and  affrays,  ib. 
time  within  which  homicide  will  be  justifiable,  ib. 
felonious  ;  the  felonious  intention  in,  i.  83,  note  (ti). 
HOP-BINDS, 

cutting  and  destroying,  ii.  1070. 
HOP-OAST, 

setting  fire  to,  ii.  1029. 
HORSE, 

stealing,  ii.  360. 
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killing  with  intent  to  steal,  ii.  360. 
principals  in  second  degree  and  accessories,  ib. 
description  of,  ii.  364. 
slaughtering,  ii.  366. 

selling  unsound,  indictable  where  false  pretences  are  used,  ii.  616,  653. 
conspiring  to  sell  unsound,  iii.  132. 
maliciously  killing,  ii.  1057. 
HOUSE. — See  tit.  DWELLING-HOUSE. 

explanation  of  the  rule  that  a  man's  house  is  his  castle,  i.  842,  et  seq. 
pulling  down,  by  persons  riotously  assembled,  i.  382.  t 
what  is,  for  the  purposes  of  burglary,  ii.  15,  et  seq. 

housebreaking,  ii.  75. 
stealing  in,  with  menaces,  ii.  78. 

to  the  value  of  £5,  ii.  82. 
setting  fire  to,  ii.  1028. 

any  person  being  therein,  ii.  1029. 
with  intent  to  injure,  ib. 
destroying,  &c.  with  gunpowder,  ii.  1031. 
tenants  injuring,  ii.  1056. 
HOUSEBREAKING, 
what  it  is,  ii.  75. 

breaking  and  entering  a  dwelling-house  and  committing  a  felony,  ib. 

with  intent  to  commit,  &c.,  ii.  96. 

does  not  extend  to  buildings  within  the  curtilage,  ii.  75. 
principals  in  second  degree  and  accessories,  ib. 
breaking  and  entering  necessary  to  constitute,  ib. 

must  be  attended  with  some  felony,  ii.  76. 

dwelling-house,  question  as  to  what  shall  be  deemed,  same  as  in  bur- 
glary, ib. 

committing  a  felony  in,  and  breaking  out,  ii.  75. 
being  in  by  night  with  intent,  &c.,  ii.  68. 
having  instruments  by  night  with  intent,  &c.,  i.  86 ;  ii.  68. 
HOUSE  OF  COMMONS, 

publication  of  proceedings  of,  i.  330. 
libels  against,  i.  338. 

speeches,  &c.  not  to  be  divulged  in  evidence,  iii.  521. 
admission  made  on  examination  before  a  committee  of,  iii.  407. 
perjury  before  a  committee  of,  iii.  30. 
journals,  proof  and  effect  of,  iii.  336. 
HOUSE  OF  LORDS, 
libels  against,  i.  338. 
journals,  proof  and  effect  of,  iii.  336. 
reversal  of  judgment  in  evidence  of,  ib. 
HUNTING, 

deer,  ii.  370,  371. 
HUSBAND.— See  FEME  COVERT. 

incompetency  of  husband  and  wife  for  and  against  each  other,  iii.  628, 
et  seq. 


IDEM   SONANS, 

instances  of,  iii.  317. 

IDENTITY, 

proof  of,  iii.  333,  357. 
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IDIOTS, 

how  far  capable  of  committing  crimes,  i.  11,  et  seq. — See  tit.  CAPA- 
BILITY. 

distinction  between,  and  lunatics,  i.  14. 

proceedings  with  respect  to,  i.  29. 

disposal  of  persons  acquitted  on  ground  of  insanity,  i.  30. 
found  insane  on  arraignment,  &c.,  ib. 
discharged  for  want  of  prosecution,  ib. 
IGNORANCE, 

in  what  cases  an  excuse  for  the  commission  of  a  crime,  i.  47. 
IMPEDING 

persons  saving  his  life  from  shipwreck,  i.  974. 
IMPORTING 

counterfeit  coin,  i.  108. 
IMPRISONMENT, 

unlawful,  amounts  to  an  assault,  i.  1023. 
INCITING 

to  commit  murder,  i.  967. 
INDECENCY, 

indecent  exposure  and  open  lewdness  indictable  as  a  nuisance,  i.  449. 
INDECENT  ASSAULT, 

punishment,  i.  930,  937. 
INDIA, 

warrant,  stealing,  ii.  266. 

forging,  ii.  875. 

certificates  and  coupons,  forging,  ii.  876. 
INDICTABLE  OFFENCES,  i.  78,  et  seq.— See  tit.  MISDEMEANOR. 

felonies,  i.  78. 

by  statute,  ib. 

misdemeanors,  i.  79,  et  seq. 

misprisions,  ib. 

neglect  of  young  children,  i.  80. 

attempts  to  commit  felonies,  i.  83. 

misdemeanors,  ib. 

disobedience  to  an  order  of  council,  i.  165,  573. 
to  a  statute,  i.  80,  86. 
to  an  order  of  magistrates,  i.  573. 

offences  of  a  public  nature,  i.  80. 

attempts  to  commit  crimes,  i.  83. 

act  done  with  criminal  intention  sufficient,  i.  85. 

procuring  base  coin  with  intent  to  utter,  ib. 

offences  created  by  statutes,  when  indictable,  i.  86. 

not  indictable,  i.  88. 

cases  not  indictable  enumerated,  i.  89. 

nonfeasance  and  particular  wrong  not  in  general  indictable,  i.  91. 

trespasses  not  in  general  indictable,  ib. 
INDICTMENT, 

against  accessories,  i.  67,  et  seq.,  72,  et  seq — See  tit.  ACCESSORY. 

where  the  name  of  the  principal  must  be  stated,  if  known,  i.  72. 

for  receiving,  paying,  putting  off,  &c.  counterfeit  coin,  i.  125,  et  seq. 
for  second  offence,  i.  121. 

for  seducing  soldiers,  &c.,  i.  142. 

for  offences  against  revenue  laws,  i.  177. 

for  taking  unlawful  oaths,  i.  189. 

for  neglect  of  duty  by  persons  in  office,  i.  205. 

for  extortion,  i.  211. 

for  monopoly,  i.  253. 
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for  barratry,  i.  266. 
for  a  libel,  i.  351,  etseq. 
for  a  riot,  &c.,  i.  403. 
for  sending  a  challenge — venue,  i.  414. 
for  a  forcible  entry  and  detainer,  i.  428. 
for  keeping  disorderly  houses,  i.  447. 
for  nuisances  in  general,  i.  454. 

to  highways,  i.  510. 

general  issue,  or  special  plea,  when  necessary,  i.  516. 
traverse  of  obligation  to  repair,  i.  518. 
special  plea  by  parish,  when  necessary,  i.  519. 

to  public  bridges,  i.  562. 

pleadings — special  plea,  &c.,  i.  564. 
for  disobedience  to  orders  of  magistrates,  i.  576. 

must  show  an  order  made,  ib. 
for  escapes  suffered  by  officers,  i.  587. 
for  prison-breaking,  i.  595. 
for  a  rescue,  i.  598. 
for  aiding  attempts  to  escape,  i.  604. 
for  returning  from  transportation,  i.  619. 
for  gaming,  i.  627. 

for  destroying  game  in  the  night,  i.  646,  649,  663,  et  seq. 
for  murder,  i.  753,  et  seq.,  766. 

description  of  party  killed,  i.  763. 

averment  of  malice  aforethought,  i.  767. 
for  manslaughter,  i.  766. 
for  rape,  i.  920. 

for  carnal  knowledge  of  children,  i.  930,  935. 
for  sodomy,  i.  938. 

for  forcible  abduction  of  females,  i.  948. 
for  wounding  with  intent  to  murder,  &c.,  i.  1009. 
for  an  assault,  i.  1030. 
for  striking  in  courts  of  justice,  i.  1038. 
for  burglary,  ii.  43,  et  seq. 

offence  in  one  county,  trial  in  another,  ii.  49. 
for  robbery,  ii.  140,  et  seq. 
for  larceny,  ii.  312,  et  seq. 
for  stealing  from  the  person,  ii.  358. 
for  embezzlement,  ii.  465,  et  seq. 
of  bankrupt,  ii.  526,  et  seq. 
for  receiving  stolen  goods,  ii.  549,  et  seq. 
for  a  cheat,  ii.  617. 

for  obtaining  money  by  false  pretences,  ii.  669,  et  seq. 
for  forgery,  &c.,  ii.  795,  et  seq. 
for  arson,  ii.  1045,  et  seq. 
for  maiming  cattle,  ii.  1061. 
for  perjury,  iii.  36,  et  seq. 
for  conspiracy,  iii.  147. 
for  sending  a  threatening  letter,,  iii.  198. 
venue  in  the  margin  sufficient,  when,  ii.  323. 

offence  begun  in  one  county  and  completed  in  another,  ii.  332. 
during  a  journey,  ii.  333. 

offences  committed  near  boundaries  of  counties,  ii.  332. 

in  offences  respecting  the  post-office,  ii.  495. 

in  an  indictment  for  receiving  stolen  goods,  ii.  543,  544. 
for  forgery,  ii.  845. 
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in  indictment  for  malicious  injuries,  ii.  1022. 

what  defects  shall  not  vitiate  after  verdict  or  otherwise,  ii.  324,  326. 
what  shall  not  be  sufficient  to  stay  or  reverse  judgment  after  the  verdict, 

ii.  327. 

copy  of,  how  obtained,  iii.  349. 
INDORSEMENT, 
forgery  of,  ii.  940. 
cases  as  to,  ii.  947. 
INDUCEMENT, 

matter  of,  when  and  how  to  be  proved,  iii.  313. 
INFANT, 

committing  misdemeanors,  i.  6. — See  tit.  CAPABILITY. 
capital  crimes,  i.  7. 
murder,  i.  8. 
rape,  ib. 

new  statutory  felonies,  i.  10. 
treasons,  ib. 

how  far  statutes  extend  to  cases  of  infants,  ib. 
a  principal  in  second  degree,  when,  i.  8. 
of  delaying  execution  when  an  infant  is  convicted,  i.  10,  11. 
age  of  consent  to  marriage,  i.  10. 
distinction  of  ages  in  the  civil  law,  i.  7,  note  (o). 
not  excused  from  the  commission  of  a  crime  by  the  coercion  of  a  parent, 

i.  33. 

not  punishable  as  rioters,  if  under  the  age  of  discretion,  i.  387. 
neglect  of,  who  indictable  for,  i.  80. 
murder  of,  i.  670,  et  scq. 
wound  before  birth,  death  after,  i.  671. 
murder  of  infants  on  their  birth,  i.  672. 
child  must  be  wholly  born,  ib. 
breathing  not  sufficient,  ib. 
independent  circulation,  ib. 
while  connected  by  the  umbilical  cord,  i.  673. 
by  exposure,  i.  675. 
murder  by  rape  of  i.  699. 
destroying  infants  in  the  womb,  i.  899. 

common  law  offence.,  ib. 

administering  poison,  &c.  with  intent  to  cause  miscarriage,  ib. 
procuring  drugs,  &c.  to  cause,  &c.,  ib. 

construction  of  statutes,  i.  900,  et  seq. 
persons  concealing  the  birth  of,  i.  774,  et  seq. 
unlawful  carnal  knowledge  of  female  children,  i.  929. 
a  child  under  ten  years  old,  ib. 
a  child  above  ten  and  under  twelve,  i.  930. 
attempt  to  commit  these  offences,  ib. 

what  shall  be  proof  of  carnal  knowledge,  i.  916. 
testimony  of  child,  i.  931. 

postponement  of  trial  where  child  not  capable,  i.  932. 
abduction,  &c.  of,  i.  940,  et  seq. 
child-stealing,  i.  966. 
INFECTION, 

spreading  infectious  disorders,  i.  167,  et  seq.,  452. 

murder  by,  i.  167,  699. 
INFORMATION, 
on  penal  statutes, 

compounding,  i.  197. 


cxc  Index. 

INFORMATION— continued. 

for  libel,  i.  342. — See  tit.  LIBEL. 
for  sending  a  challenge,  i.  414. 
INFORMERS, 

protection  of,  in  evidence,  iii.  517. 
INGROSSING, 

statutes,  &c.  on  the  subject  repealed,  i.  252. 
INN, 

disorderly,  a  nuisance  and  indictable,  i.  442. 

setting  up  new  inns,  ib. 

innkeepers  refusing  to  receive  travellers,  ib. 
INN  OF  COURT, 

setting  fire  to,  ii.  1029. 

INSANE  PERSONS.— See  tit.  CAPABILITY,  LUNATICS. 
INSCRIPTIONS, 

on  walls,  &c.,  iii.  245. 
INSOLVENT.— See  tit.  BANKRUPT. 
INSPECTION, 

of  records,  iii.  349. 

copy  of  indictment,  how  obtained,  ib. 

of  public  books,  iii.  356. 

never  granted  in  criminal  cases,  ib. 
INSTRUMENTS, 

for  housebreaking,  possession  by  night,  ii.  68. 
INSURANCE, 

forgery  on  insurance  companies,  ii.  877. 

proof  of,  ii.  1052. 

unstamped  policy,  ib. 
INTENT  TO  DEFRAUD, 

how  stated  and  proved  in  false  pretences,  ii.  618. 

in  forgery,  ii.  845. 
in  malicious  injuries,  ii.  1022. 
INTENTION, 

to  commit  a  felony  or  misdemeanor,  i.  83,  et  seq. — See  tit.  MISDEMEANOR. 

an  act  resting  in  bare  intention  not  indictable,  i.  83. 

but   an   act   done,   and    a  criminal   intention  joined    thereto,    are 
sufficient,  i.  84. 

intent  to  break  houses,  i.  86. 

intent  to  murder,  &c.,  i.  1004,  et  seq. 
INTEREST, 

incompetency  from,  iii.  621,  et  seq. 
IRELAND, 

marriages  in,  i.  311. 
by  minors,  i.  314. 

unlawful  assemblies  in,  i.  398. 

stealing  in,  ii.  332. 

J. 

JEWS, 

marriage  of,  i.  315. 

divorce  of,  ib. 
JOINT  TENANTS, 

larceny  by,  ii.  282. 
JUDGE,  ' 

oppression  by,  how  punishable,  i.  200. 

a  competent  witness,  iii.  638. 
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JUDGMENT  OF  DEATH 

must  be  passed  in  murder,  i.  780. 
JURYMAN, 

tampering  with,  bribing,  or  attempting  to  bribe,  i.  85,  223. 
corrupting  and  influencing  juries,  i.  265. 
JUSTICE  OF  THE  PEACE, 

acting  as,  not  being  qualified,  not  indictable,  i.  89. 
oppression,  &c.  by,  how  punishable,  i.  200. 
refusing  to  grant  ale  licenses,  i.  201. 
justices  at  petty  sessions  may  fine  constables,  &c.  for  neglect  of  duty, 

i.  205. 

suppression  of  affrays  by,  i.  401,  et  seq.,  411. 
orders  of,  disobedience  to,  i.  574. 

power  to  disperse  unlawful  assemblies,  i.  389,  et  seq.,  401. 
assaulting  when  preserving  wreck,  i.  1039. 
EXAMINATIONS  BY — See  tit.  EXAMINATION,  DEPOSITION. 
JUVENILE  OFFENDERS, 

sending  to  reformatories,  App.  Stat.  xiii. 


K. 

KIDNAPPING, 

carrying  away  or  secreting  any  person,  i.  962. 

forcible  abduction  of  persons,  and  sending  them  into  other  countries,  ib. 
sending  prisoners  out  of  England,  ib. 
punishment  of  master,   &c.  forcing  his  seaman  on  shore,  or  refusing 

to  bring  him  home,  i.  963. 
place  of  trial,  &c.,  i.  964. 
cases  relating  to,  ib. 
KING, 

his  money,  what  is,  i.  94. — See  tit.  COIN. 

disobedience  to  his  commands  to  return  or  to  stay  at  home,  or  assist  at 

his  council,  i.  139. 

his  enemies,  adhering  to,  when  piracy,  i.  144,  151. 
petition  to,  not  libellous,  i.  324. 
libels  against,  i.  321,  336. 

L. 

LAND, 

document  of  title  to,  definition  of,  ii.  264. 

stealing,  ii.  266. 
LANDED  ESTATE  COURT, 

forging  name  of  judge  of,  ii.  926. 
LARCENY, 

derivation  of  the  word,  ii.  145. 

distinction  between  grand  and  petit  abolished,  ib. 

punishment  for  simple  larceny,  ib. 

principals  in  the  second  degree  and  accessories,  ib. 

definition  of,  ii.  146. 

of  the  taking  lucri  causa,  ib. 

a  taking  fraudulently  with  intent  wholly  to  deprive  the  owner  of  the  pro- 
perty, ib. 

taking  a  horse  and  forcing  it  down  a  coal-pit,  ib. 

throwing  letters  down  a  water-closet,  ii.  147. 

obtaining  letter  from  post-office,  ib. 
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melting  iron  axle  to  increase  wages,  ii.  147. 

clandestinely  taking  his  master's  corn  to  feed  his  horses,  ii.  148. 

new  statute,  ii.  149. 
taking  a  letter  out  of  a  parcel,  ii.  150. 
abstracting  despatches,  ib. 
taking  ore  from  mines,  ii.  151. 

new  statute,  ib. 

of  the  taking  and  carrying  away,  ii.  152. 
of  the  actual  taking  and  trespass,  ib. 
any  removal  of  the  goods  with  a  felonious  intent  is  sufficient,  ib. 

but  there  must  be  an  entire  possession  by  the  thief,  though  but 

for  an  instant,  ii.  153. 
drawing  liquor  from  a  cask,  ii.  154. 
abstracting  gas,  ib. 
there  must  be  a  severance,  ii.  155. 

the  offence  cannot  be  purged  by  returning  the  goods,  ii.  156. 
cases  of  pledged  goods,  ii.  156,  157. 
of  the  animus  furandi,  i\,  158. 

cases  where  the  taking  is  only  a  trespass,  ib.  159. 
the  intention  must  be  to  assume  the  entire  dominion,  ii.  160. 
removing  skins  to  get  paid  for  dressing  them,  ib. 
gloves  to  get  paid  for  finishing  them,  ib. 
bags  to  sell  them,  ii.  161. 
fat  to  sell  it,  ib. 

stealing  railway  tickets,  ii.  162. 
taking  a  mare  to  extort  money,  ii.  163. 

the  taking  may  be  by  mistake  without  any  animus  furandi,  ib. 
the  animus  may  be  negatived  by  a  claim  of  right,  ib.  164. 
of  taking  corn  by  gleaning,  ii.  j64. 
where  there  is  any  doubt  as  to  the  right,  the  court  will  direct  an 

acquittal,  ii.  165. 

where  the  taking  is  by  finding,  ib.  et  seq. 
hackney-coachmen,  ii.  166,  167. 
dressing-case  in  railway  carriage,  ii.  167. 
money  and  bank  notes  found  and  converted,  ii.  168,  169, 170. 
money  found  by  a  carpenter  in  a  bureau  sent  to  be  re- 
paired, ii.  171. 

in  secret  drawer  of  a  bureau  sold  by  auction,  ii.  172. 
note  found  by  child,  and  converted  by  parents,  ii.  174. 
gold  ornaments  dropped  in  garden  kept  for  a  reward,  ii.  175. 
wood  stranded  on  the  shore,  ii.  176. 
purse  found  on  turnpike  road,  ii.  177. 
box  of  plate  found  in  the  Thames,  ib. 
money  found  in  a  theatre,  ii.  178. 
bag  of  papers  taken  to  get  a  reward,  ib. 
note  found  on  a  highway,  ii.  179. 
observations  on  Reg.  v.  Thurborn,  ii.  180,  note  (£). 
erroneous  directions  to  juries,  ii.  181,  184,  185. 
cheque  found  by  boy,  and  given  to  a  man,  who  converts  it, 

ii.  186. 
driving  a  lamb  from  a  field   innocently,   and  afterwards 

selling  it,  ib. 
the  animus  may  be  negatived  as  to  one  of  several,  whose  object 

was  to  apprehend  the  others,  ii.  187,  188. 
the  taking  must  be  *invito  domino,'  ii.  189,  et  seq. 

cases  where  the  taking  is  by  the  delivery  or  consent  of  the 
owner,  or  some  one  having  his  authority,  ii.  190. 
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delivery  where  there  is  no  change  of  property  or  legal  pos- 
session, ii.  191. 
cases  where    there  is   a   bare   charge,  or  custody,  or   special 

use,  ib. 

bank  note  sent  to  be  changed,  ii.  192. 

delivery  where  the  owner  remains  present,  ii.  193,  194, 195. 

parts  with  the  property,  ii.  196,  197. 
riding  away  with  a  horse  from  a  fair,  after  it  was  sold 

without  paying,  ii.  196. 
goods  ordered  to  be  paid  for  on  delivery,  and   delivered 

upon  a  fraudulent  payment,  ii.  197. 
money  paid  on  a  fraudulent  bet,  ii.  198. 
delivery  obtained  by  using  another  person's  name,  or  other 

false  pretences,  ii.  199,  et  seq. 

distinction  between  larceny  and  false  pretences,  ii.  200. 
obtaining  property  by  fortune-telling,  ii.  201. 
pawnbroker's   servant   delivering   pledges   through  fraud, 

ii.  202. 

servant  induced  through  fraud  to  part  with  property  with- 
out master's  authority,  ii.  203. 
embezzling  the  proceeds  of  a  cheque  delivered  to  get  cashed, 

ib.  et  seq. 

of  a  cheque  to  be  delivered  to  a  particular  person,  ii.  206. 
of  a  che  jue  out  of  a  packet,  ib. 
delivery  where  the  owner  does  not  part  with  the  property,  but 

only  the  possession,  ii.  207,  et  seq. 

delivery  obtained  fraudulently  with  intent  to  steal,  ii.  208. 
cases  of  swindling,  ib. 
pretended  purchaser,  ib.  et  seq. 
where  ready  money  is  to  be  paid,  ii.  210,  et  seq. 
by  delivery  of  bad  half-crown,  ii.  213. 

worthless  cheque,  ib.  219. 
fraudulent  exchange  of  horse,  ii.  214. 
pretended  sale  of  a  dress,  ii.  215. 
obtaining  tea  by  request  note,  ib. 

goods  by  false  pretences  from  a  warehouse, 

ii.  216. 

a  watch  from  a  post-office   by  fraudulent  letter,  ib. 
coal  by  covering  it  with  slack,  ii.  217. 
pretence  of  giving  change,  ii.  219,  220,  et  seq. 
fraudulently  obtaining  a  receipt  for  rent,  on  pretence 

of  wanting  to  look  at  it,  ii.  223,  224,  225. 
property  obtained  by  means  of  cards,  bets,  &c.,  ii.  225. 
ring-dropping,  ii.  226,  et  seq. 
persons  acting  in  concert,  ii.  229. 
fraudulent  hiring  of  horses,  carriages,  &c.,  ii.  230,  etseq. 

abuse  of  legal  process,  ii.  235,  et  seq. 
fraudulent  ejectment,  ii.  236. 

delivery  without  fraud,  and  a  new  felonious  taking,  ib.  et  seq. 
cases  of  tailors,  carriers,  and  other  bailees,  ii.  236,  237. 
horses,  &c.  hired,  bonafide,  ii.  238. 
conversion  of  goods  saved  from  fire,  ii.  239. 

of  goods  delivered  by  mistake,  ii.  240,  241. 
privity  of  contract  determined  by  the  tortious  acts  of  a 

bailee,  ii.  242. 
carriers  taking  whole  package,  ii.  243. 
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breaking  bulk,  ib.  et  seq. 
bailees    fraudulently  converting    property  now   guilty  of 

larceny,  ii.  247. 

cases  under  the  new  Act,  ib.  et  seq. 
person  employed  to  collect  money,  ii.  247. 
money  obtained  for  a  missionary  society,  ib. 
treasurer  of  money  club  appropriating  money,  ii.  248. 
money  delivered  to  trustee  of  friendly  society,  ii.  249. 
carrier  employed  to  take  money  and  bring  back  goods,  ib. 
married  woman  may  be  a  bailee,  ib. 
bailment  of  a  watch  by  a  drunken  man,  ii.  250. 
of  the  goods  in  respect  of  which  it  may  be  committed,  ii.  251,  et  seq. 

at  common  law,  it  cannot  be  of  things  which  are  part  of  the  freehold, 

ii.  251. 

secus,  when  severed,  ib. 
by  statutes,  ii.  252. 

stealing  from  certain  mines,  ib. 
stealing  things  annexed  to  buildings,  &c.,  ib.  et  seq. 
construction  of  statutes,  ii.  253. 
fixtures  in  churchyards,  ii.  254,  255. 
description  of  the  building,  ii.  255. 
*  ownership  of  the  building,  ib. 

evidence  of,  ii.  256. 

no  conviction  of  larceny  on  indictment  for  stealing   fix- 
tures, ib. 

stealing  chattels  or  fixtures  let  to  tenants  or  lodgers,  ii.  519. 
stealing  trees,  shrubs,  fences,  fruit,  &c.,  ii.  257,  et  seq. 
larceny  of  written  instruments,  ii.  260. 

parchment  writings  which  do  or  do  not  concern  the  realty,  ib. 

box  in  which  they  are  kept,  ii.  261. 

stealing,  or  for  a  fraudulent  purpose  destroying,  wills,  ii.  262. 
what  is  a  fraudulent  purpose,  ii.  263. 
stealing  deeds,  &c.  relating  to  real  property,  ii.  264. 
document  of  title  to  lands,  what,  ib. 
fraudulent  concealment  of  title-deeds,  &c.,  ii.  265. 
stealing  records,  &c.  ii.  260,  265. 
stealing  choses  in  action,  ii.  266,  et  seq. 

public  or  private  securities  for  money,  or  warrants  for  goods, 

ii.  266. 

document  of  title  to  goods,  what,  ib. 
valuable  securities,  what,  ib. 

Exchequer  bills  not  signed  by  proper  person,  ii.  267. 
country  notes,  paid  by  the  London  bankers,   stolen  in 
transitu  for  the  purpose  of  being  reissued,  ib.  et  seq. 
stealing  halves  of  country  bank  notes,  ii.  269. 

reissuable  notes  in  the  hands  of  their  makers,  ib. 

imperfect  bills,  notes,  &c.,  ii.  270. 

unstamped  order  for  payment  of  money,  ii.  272. 

cheque  in  drawer's  hands,  ib. 

post-office  order,  ii.  273. 

reissuable  country  notes,  ib. 

party  compelled   by  violence  to  sign  a  promissory 

note,  ii.  274,  et  seq. 
a  cheque  on  a  banker,  ii.  275. 
bank  post  bill,  ii.  276. 
pawnbroker's  duplicate,  ib. 
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order  of  burial  society,  ii.  277. 
mortgage  deeds,  ib. 
railway  shares,  ib. 

larceny  of  animals,  birds,  and  fish,  ii.  278,  et  seq. 
domestic  animals,  and  their  produce,  ii.  278. 
animals  feres  natures,  reclaimed  or  dead,  ib.  279. 

an  unqualified  person  may  have  possession  of  game  to  sup- 
port indictment,  ii.  281. 
animals  when  reclaimed,  ii.  279,  280. 
tame  pigeons,  ii.  279. 
tame  pheasants,  ii.  280. 
animals  unreclaimed,  ib. 

indictment  must  show  them  either  dead,  tame,  or  confined, 

ii.  281. 

deer,  conies,  fish,  &c.,  ib. 
animals  of  a  base  nature,  ib. 
ferrets,  ii.  282. 

dogs  and  certain  beasts  and  birds  ordinarily  kept  in  con- 
finement, ii.  368. 

persons  found  in  possession  of  stolen  dogs,  &c.,  ib. 

of  the  ownership  of  the  goods  in  respect  of  which  it  may  be  committed,  ii.  282. 
joint-tenants  or  tenants  in  common,  ib. 
goods  let  with  a  lodging  or  house,  ii.  283. 
husband  and  wife,  ib. 
a  man  stealing  his  own  goods  from  a  bailee,  ib. 

property  of  friendly  societies,  ii.  284. 
larceny  by  wife  of  a  member  of  a  friendly  society,  ib. 
property  in  whom  laid,  ib.  285. 
larceny  of  a  man's  own  goods  with  intent  to  defraud  the  Crown, 

ii.  286. 

goods  in  possession  of  a  wife,  ii.  287. 
goods  of  a  convicted  felon,  ib. 
the  ownership  will  not  be  divested  by  an  intermediate  tortious  taking, 

ii.  288. 
special  property,  ib.  et  seq. 

of  lessee,  bailee,  pawnee,  carrier,  &c.,  ii.  288. 
guest  at  an  inn,  ii.  289. 
agister  of  cattle,  ii.  290. 

where  the  goods  were  in  custodia  legis,  ii.  291. 
where  the  goods  are  in  custody  of  servants,  ib. 
goods  stolen  from  stage-coach  on  its  journey,  ii.  293. 
possession  of  agent,  ib. 
ownership  of  clothes,  &c.  of  children,  ii.  294. 

property  laid  jointly  in  a  grandfather  and  grandchildren,  ib. 
actual   possession   by  surviving    partner   and   widow   of   deceased 

partner,  ii.  295. 
ownership  of  game  by  unqualified  person,  ii.  281,  295. 

of  treasure  trove,  estrays,  wrecks,  &c.,  ii.  296. 
where  the  person  of  owner  is  unknown,  ib.  et  seq. 

indictment  must  not  state  it  so,  if  the  owner  is  known, 

ii.  296,  297. 
of  goods  belonging  to  a  church,  and  of  shrouds  or  coffins, 

ii,  298. 

of  the  goods  of  a  deceased  person,  ib. 
evidence  of  intestacy,  ii.  299. 
ownership  of  corporations  and  trustees,  ii.  300,  et  seq. 
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ownership  of  partners,  and  other  joint  owners,  how  to  be  laid,  ii.  303. 

property  belonging  to  counties,  how  to  be  laid,  ii.  304. 

property  ordered  for  the  use  of  poor  of  parishes,  &c.  how  laid,  ii.  305. 

materials  for  repairing  highways,  how  to  be  laid,  ib. 

property  of  turnpike  trustees,  how  to  be  laid,  ib. 

of  commissioners  of  sewers,  how  to  be  laid,  ii.  306. 
of  joint-stock  banks,  how  to  be  laid,  ib.  et  seq. 
of  friendly  societies,  how  to  be  laid,  ii.  309. 
of  savings'  banks,  ii.  311. 
of  loan  societies,  ib. 
in  workhouses,  &c.,  ib. 
indictment,  ii.  312,  etseq. 

description  of  goods,  ii.  312. 
name  of  owner,  ii.  313., 
certainty  in  the  description,  ib.  et  seq. 
as  they  are  known  in  trade,  ii.  315. 
matters  defined  by  a  statute,  ib. 
money,  ii.  316,  etseq. 
written  securities,  ii.  317,  etseq. 
bank  notes,  ii.  318,  319,  320. 
bank  post  bill,  ii.  319. 

reissuable  notes,  cheques,  papers,  &c.,  ii.  320. 
documents    in  larceny,  embezzlement,  (fec^by  name  by  which 

they  are  known,  ii.  321. 
coin  and  bank  notes  as  money,  ib. 
cattle  and  other  animals,  alive  or  dead,  ii.  322. 
venue  in  margin  when  sufficient,  ii.  323. 
conclusion  of,  ii.  324. 
what  defects  shall  not  vitiate  an  indictment,  ib.  et  seq. 

contra  pacem,  ii.  324. 
a  bad  contra  pacem  is  cured,  ib.  326. 

an  entire  omission  of  contra  formam  statuti  was  bad  after  verdict, 
ii.  325. 

but  is  now  cured,  ii.  326. 

all  objections  cured  by  verdict  must  be  taken  upon  demurrer,  ii.  325. 
what  shall  not  be  sufficient  to  stay  or  reverse  judgment  after  verdict, 

ii.  327. 

all  formal  objections  to  be  taken  before  the  jury  are  sworn,  ib. 
court  may  amend,  ib. 
rule  for  the  interpretation  of  statutes,  ib. 
no  objection  that  the  descriptions  in  indictment  do  not  correspond  in 

number  or  gender  with  those  in  statute,  ib. 
trial,  ii.  328. 

must  be  in  the  proper  county,  ib. 

but  the  offence  is  commftted  in  every  county  into  which  the 

thief  carries  the  goods,  ib.  et  seq. 
exceptions  to  this  rule  of  goods  stolen  at  sea,  ii.  331. 
in  Scotland  and  Ireland,  ii.  332. 
fixtures,  ib. 
goods  stolen  by  several,  and  divided  in  one  county,  and  then 

the  shares  carried  into  another,  ii.  329. 
offences  at  sea  of  the  same  nature  as  those  on  land,  ii.  331. 
offences  near  the  boundaries  of  counties,  ii.  332. 
offences  on  a  journey  through  several  counties,  ii.  333. 
in  detached  parts  of  counties,  ii.  334,  et  seq. 
evidence, 

proof  of  the  loss  of  the  chattel,  ii.  337. 


Index.  cxcvii 

LARCENY — continued. 

rule  where  stolen  property  is  found  in  the  prisoners  possession,  ii.  337. 
what  is  such  recent  possession  as  to  call  on  the  prisoner  to  give  an 

account,  ib.  et  seq. 

length  of  time  after  the  loss/ii.  338,  et  seq.  ;  Add.  iii.  666. 
nature  of  the  articles,  ii.  338. 
where  several  articles  are  found,  ii.  339. 
evidence  of  possession,  ii.  340,  341. 

where  evidence  of  the  loss  of  several  chattels  may  be  given,  ii.  341. 
of  the  identity  of  the  property,  ii.  342,  et  seq. 
loss,  ii.  343. 

value  of  the  property,  ii.  344. 

where  the  value  must  be  of  goods  stolen  at  the  same  time,  ib. 
taking  each  chattel  a  distinct  felony,  ii.  345. 
goods  not  produced,  ib. 
verdict,  ib. 

where  autrefois  convict  or  acquit  may  be  pleaded,  ib.  346. 

jury  need  not  inquire  of  the  prisoner's  lands,  &c.  nor  whether  he 

fled,  ii.  346. 
punishment,  ii.  145. 

of  principals  in  second  degree  and  accessories,  ib. 

of  a  person  under  sentence  for  another  crime,  ii.  354. 

after  a  conviction  for  felony,  i.  4  ;   ii.  346. 

after  conviction  of  a  misdemeanor  against  Larceny  Act,  ii.  347. 

after  summary  convictions,  ib. 

three  larcenies  may  be  charged  in  an  indictment,  when,  ii.  346. 

prisoner  may  be  convicted  on  one  count  of  three  larcenies,  when,  ib. 

indictment,  form  of,  for  subsequent  offence  of  larceny,  ii.  348. 

proceedings  on  the  trial,  &c.,  ib.  351. 

punishment  and  proceedings  in  cases  of  subsequent  felony,  ii.  349,  350. 

any  number  of  previous  convictions  may  be  charged,  ii.  350. 

form  of  certificate  of  previous  conviction,  ii.  351. 

proof  of  identity,  ii.  352. 

what  is  giving  evidence  of  character  by  a  prisoner,  ii.  353. 

restitution  of  stolen  property  to  prosecutor,  ii.  354. 

exception  as  to  valuable  securities  bonafide  paid,  &c.,  ib. 
cases  on  the  subject,  ii.  355,  et  seq. 
by  servants,  and  persons  having  the  custody  of  goods  &c.  as  servants,' 

ii.  382,  et  seq. 

by  persons  in  the  post-office,  ii.  493,  et  seq. — See  tit.  POST-OFFICE. 
of  naval  and  military  stores,  ii.  516. 
of  cloth,  &c.  in  process  of  manufacture,  ii.  517. 
by  tenants  and  lodgers,  ii.  283,  519. 
LEAD, 

stealing  from  mine,  ii.  252. 
as  a  fixture,  ib. 
LEADING  QUESTIONS, 
when  allowable,  iii.  522. 
LESSEE, 

special  property  of,  ii.  288. 
stealing  chattels  or  fixtures,  ii.  519. 
damaging  buildings,  fixtures,  &c.,  1056. 
LETTER, 

threatening. — See  tit.  THREAT,  &c. 
found  in  prisoner's  possession,  iii.  296. 

stealing,  secreting,  &c.,  ii.  493,  et  seq. — See  tit.  POST-OFFICE. 
LEWDNESS, 

open  lewdness  and  indecent  exposure  indictable,  i.  449. 
VOL.  III.  3  L 
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LIBEL, 

actions  and  indictments  for,  co-extensive,  i.  323. 
what  publications  in  general  are  libellous,  i.  321. 
criminal  intention,  i.  368. 

blaspheming  God  or  the  Christian  religion,  i.  321,  332,  et  seq. 
1  Edw.  6,  c.  1  (the  Lord's  Supper),  i.  332. 
1  Eliz.  c.  2  (Common  Prayer),  ib. 
1  Will.  3,  c.  18  (Holy  Trinity),  ib. 
9  &  10  Will.  3,  c.  32,  i.  333. 
to  reproach  the  Christian  religion  is  to  speak  in  subversion  of 

the  law,  ib. 

Christian  religion  part  of  the  law,  ib. 
the  dread  of  future  punishment  one  of  the  principal  sanctions 

of  the  law,  i.  334. 

the  court  will  not  meddle  with  differences  of  opinion  on  con- 
troverted points,  ib. 

rational  and  dispassionate  discussions  allowable,  ib. 
but  in  such  discussions  the  characters  of  individuals  must  not  be 

attacked,  i.  335. 

publications  against  morality,  i.  321,  335. 
obscene  pictures,  plays,  signs,  &c.,  ib. 

against  the  constitution  and  law,  i.  321,  336. 

against  the  revolution,  ib. 
against  the  King,  ib. 
statutes,  i.  336. 

instance  of  a  publication  not  libellous,  i.  337. 
that  he  is  deranged,  i.  338. 
against  the  two  Houses  of  Parliament,  i.  321,  338. 

-  breach  of  privilege,  ib. 
against  the  government,  i.  321,  339,  et  seq. 

animadversions,   &c.    on  public   measures,    how  far    allowable, 

i.  339,  et  seq. 
cases  on  this  subject,  ib. 

against  magistrates  and  the  administration  of  justice,  i.  321,  341. 
statutes  of  Scan.  Mag.,  i.  341. 
cases  on  this  subject,  ib.  et  seq. 

of  words  spoken  of  or  to  inferior  magistrates,  i.  342. 
publications  tending  to  cause  animosities  from  foreign  states,  i. 32 1.351. 
personalabuse  of  foreign  ambassadors  or  potentates,  &c.,i,  32 1,350. 
libels  on  individuals,  i.  321,  343,  et  seq. 
definition  of,  i.  321. 

meaning  of  the  word  and  its  origin,  ib.  note  (Ji). 
cases  as  to  what  amount  do  and  what  do  not,  i.  343. 
reflecting  on  a  man  in  respect  of  his  trade,  i.  344. 
informations  for,  when  granted,  i.  345. 
general  imputations  on  a  body  of  men,  ib. 
libel  on  several  punishable  on  complaint  of  one,  i.  323. 
libels  on  the  dead,  i.  345. 
slanderous  words,  i.  321,  343. 

distinction  between  written  and  spoken  slander,  i.  343. 
exceptions  to  general  rules,  i.  345. 
petitions  to  the  King,  i.  324. 

petitions  to  Parliament,  and  other  legal  or  authorized  proceed- 
ings, i.  325. 

speeches  of  members  of  Parliament,  i.  326,  et  seq. 
proceedings  in  Parliament,  i.  330. 
3  &  4  Viet.  c.  9,  ib. 

publication  of  papers  printed  by  order  of  Parliament,  i.  331. 
proceedings  against  publishers  thereof,  how  stayed,  ib. 
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the  statute  is  imperative  on  the  courts   to  stay  proceedings, 

i.  331,  note, 

it  may  be  shown  that  extracts  were  bonafide  made,  ib. 
proceedings  in  courts  of  justice,  i.  326,  et  seq. 
the  whole  case  must  be  published,  i.  327. 
not  merely  the  conclusion  drawn  from  it,  ib. 
nothing  but  what  actually  occurs  in  court,  i.  328. 
the  report  must  contain  no  defamatory  comments,  ib. 
speech  of  counsel,  ib. 
proceedings  before'  magistrates,  i.  329. 
at  public  meetings,  ib. 
medical  report  to  vestry,  ib. 
comments  on  literary  productions,  i.  346. 
handbills,  ib. 
on  sermons,  ib. 
on  parochial  charity,  ib. 
on  place  of  public  entertainment,  ib. 
confidential  communications,  i.  346,  et  seq. 
communications  made  bonajide,  or  with  a  view  of  investigating 

a  fact,  i.  348. 

made  in  the  proper  course  of  proceedings,  ib. 
meaning  of  a  privileged  communication,  i.  350. 
where  the  occasion  rebuts  the  prima-facie  inference  of  malice, 

and  renders  it  necessary  to  prove  malice  in  fact,  i.  350. 
of  the  mode  of  expression,  i.  322. 

name  of  the  person  libelled  in  blanks,  ib. 
indictment,  i.  351. 
what  it  must  state,  ib. 
innuendo,  ib.  et  seq. 
if  the  libel  be  in  a  foreign  language,  it  must  be  set  forth  in  the 

original  with  a  translation,  i.  367. 
evidence  for  the  Crown,  i.  354,  et  seq. 

of  the  making  and  publication,  i.  354,  363. 
acknowledgment  of  defendant,  i.  356. 
procuring  another  to  publish,  ib. 
as  to  pamphlets,  i.  357,  note  (p). 

publications  by  booksellers  and  proprietors  of  newspapers, 
i.  357,  et  seq. 

6  &  7  Will.  4,  c.  76,  as  to  newspapers,  i.  358,  et  seq. 

construction  of,  i.  363. 

how  far  the  paper  must  correspond  with  the  affidavit,  i.  364. 
new  statute  differs  from  the  former  in  this  respect,  i.  361, 

364. 

the  libel  must  be  produced,  and  must  correspond  with  the  in- 
dictment, i.  365, 

the  libel  must  be  proved  to  have  been  published  in  the  county 
laid,  ib. 

how  so  proved,  ib.  et  seq. 
if  the  libel  be  in  a  foreign    language,  the  translation  in  the 

indictment  must  be  proved,  i.  367.  '• 

depositions  before  magistrates,  evidence,  i.  368. 
gazettes,  proclamations,  and  preambles  of  statutes,  ib. 
criminal  intention  of  defendant,  ib. 
when  to  be  presumed,  i.  368. 

proved  by  showing  subsequent  publications,  ib.  note  (n). 
other  libels  to  prove  malice,  i.  369,  et  seq. 
evidence  for  defendant,  i.  370. 

3  L  2 
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instances  of  inadmissible  defences,  i.  370,  et  seq. 

he  can  in  some  cases  justify  that  the  contents  are  true,  ib.  374. 

not  that  it  was  copied  from  some  other  work,  i.  324. 
trialt  i.  368,  et  seq. 

defendant  cannot  have  counsel  to  examine  witnesses,  and  address 

the  jury  himself,  i.  371. 
but  he  may  conduct  the  defence  himself,  and  have  counsel 

to  argue  the  points  of  law,  ib. 
verdict,  i.  372. 

32  Geo.  3,  c.  60,  ib. 

the  jury  may  give  a  general  verdict  on  the  whole  matter 

put  in  issue,  ib. 

what  the  judge  may  tell  the  jury,  ib. 
not  bound  to  state  whether  the  writing  is  a  libel,  ib. 
judgment^  ib. 

in  case  of  blasphemy  or  seditious   libel  (60  Geo.  3  &  1 

Geo.  4),  i.  373. 
Lord  Campbell's  Act,  6  &  7  Viet.  c.  96,  ib. 

publishing,  &c.  libel,  &c.  with  intent  to  extort,  i.  374. 
punishment  of  defamatory  libel,  ib. 

malicious  libel,  ib. 
proceedings  on  trial,  ib. 

plea  that  the  libel  was  true  and  for  the  public  benefit,  ib. 
evidence  in  case  of  publication  by  agent,  i.  375. 
no  justification  of  a  seditious  libel,  ib. 
no  partial  verdict  on  plea,  ib. 
what  facts  to  be  considered  by  court  in  awarding  judgment, 

i.  376. 
affidavits  in  mitigation,  ib. 

of  the  truth  of  the  libel,  ib. 
of  the  existence  of  reports,  ib. 

costs,  i.  375,  377. 
LIBRARY, 

injuries  to  works  of  art  in,  ii.  1096. 
LICENSE, 

marriage  by,  i.  302,  et  seq. 
marriage,  forging,  ii.  928. 
LIGHTS, 

making  lights,  &c.  on  the  coast  as  signals  to  smuggling  vessels,  i.  174. 

to  bring  ships  into  danger,  ii.  1090. 
LINEN, 

forgery  in  respect  of  seals  or  stamps  for,  ii.  892. 
stealing,  in  process  of  manufacture,  ii.  517. 
damaging,  in  process  of  manufacture,  ii.  1081. 
LOCK, 

on  river,  canal,  &c.,  breaking  down,  &c.,  ii.  1071. 
LODGINGS, 

chattels  and  fixtures  let  with,  larceny  of,  ii.  283,  519. 
LOOM, 

destroying,  &c.,  ii.  1081. 
LOSS, 

of  instrument,  iii.  357. 
proof  of  lost  writing,  ib. 
LOTTERIES, 

public  nuisances,  when,  i.  453. 
LUNATIC, 
what,  i.  11. 
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distinction  between,  and  an  idiot,  i.  12. 

how  far  capable  of  committing  crimes,  ib.  et  seq. — See  tit.  CAPABILITY. 
proceedings  with  regard  to  lunatic  offenders,  i.  29. 
disposal  of  persons  acquitted  on  the  ground  of  insanity,  i.  30,  et  seq. 
found  insane  on  arraignment,  &c.,  ib. 
discharged  for  want  of  prosecution,  ib. 
marriage  of,  i.  316. 
competency  as  a  witness,  iii.  613. 
deposition  of,  when  lunatic  at  the  trial,  iii.  470. 

M. 

MACHINE, 

threshing  and  agricultural,  destroying,  ii.  1085. 
employed  in  silk,  woollen,  linen,  cotton,  &o.  manufactures,  ii.  1081. 
in  other  manufactures,  ii.  1085. 
in  mines,  ii.  1078. 
when  taken  to  pieces,  ii.  1086. 
MADMAN, 

capability  of,  to  commit  crimes,  i.  12,  et  seq. 
competency  as  a  witness,  iii.  613. 
MAGISTRATES.— See  tit.  JUSTICES. 

orders  of,  disobedience  to,  i.  574,  et  seq. 
MAIMING, 

at  common  law,  i.  971. 

nature  of  the  offence,  ib. 
cutting  off  ears,  ib. 
putting  out  eyes,  ib. 

a  person  maiming  himself  may  be  punished,  ib. 
accessories  at  common  law,  i.  972. 
offences  by  statute,  ib. 

administering  poison  with  intent  to  murder,  ib. 
wounding  with  intent  to  murder,  ib. 

causing  any  bodily  injury  dangerous  to  life,  with  like  intent,  ib. 
attempting  to  poison,  with  like  intent,  i.  973. 
shooting,  or  attempting  to  discharge  loaded  arms  at  any  person,  with 

like  intent,  ib. 

attempting  to  drown,  suffocate,  or  strangle,  with  like  intent,  ib. 
destroying  building,  with  intent  to  murder,  ib. 
setting  fire  to  ship  with  like  intent,  ib. 
attempting  by  any  other  means  to  commit  murder,  ib. 
impeding   person   endeavouring   to   save   his  life  from  shipwreck, 

i.  974. 
shooting,  wounding,  &c.  with  intent  to  maim,  ib. 

disfigure,  ib. 

to  do  some  grievous  bodily  harm,  ib. 
to  prevent  apprehension  or  detainer,  ib. 
loaded  arms,  i.  975. 
inflicting  bodily  injury,  ib. 
administering  poison  to  endanger  life,  ib. 

to  injure,  ib. 
verdict  of  jury,  i.  976. 
construction  of  the  statutes,  ib.  et  seq. 
instrument  must  be  loaded  and  levelled  at  the  party,  ib. 
gun  loaded  with  powder  and  paper  only,  ib. 

gun  must   be  so  loaded  as  to  be   capable  of  doing  the  mischief 
intended,  i.  977. 
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where  the  indictment  alleges  a  loading  with  ball,  i.  977. 

with  shot  and  destructive  materials,  ib. 

with  powder  and  bullet,  i.  978. 

touch-hole  plugged  up,  i.  979. 

new  provision,  i.  975,  979. 

a  tin  box  filled  with  powder  and  peas,  not  loaded  arms, 

i.  979. 

shooting  with  a  gun  barrel,  i.  980. 
attempts  to  discharge  firearms,  ib. 
some  act  must  be  done ;  presenting  not  sufficient,  ib. 
the  Act  applies  only  to  proximate  attempts,  i.  981. 
as  to  cutting,  i.  982. 
wounding,  what,  ib. 

continuity  of  the  skin  must  be  broken,  i.  983. 
formerly  some  instrument  must  have  been  used,  i.  984. 
any  instrument  was  sufficient,  i.  985. 
wound  must  be  inflicted  by  prisoner,  ib. 
no  defence  that  facts  would  amount  only  to  manslaughter 

if  death  had  occurred,  i.  986. 
attempting  to  drown,  i.  987. 
administering  poison,  what,  ib. 
causing  to  be  taken,  what,  i.  988. 
attempt  to  administer  poison,  i.  989. 
by  means  of  guilty  agent,  ib. 
administering  cantharides,  i.  990. 
as  to  the  intention  with  which  the  act  is  done,  ib.  et  seq. ; 

Add.  iii.  664. 

intent  must  be  properly  laid,  i.  991. 
intent  to  disable,  ib.  992. 
to  do  grievous  bodily  harm,  i.  993. 
distinction  between  murder  and  manslaughter  if  death 

had  ensued,  when  material,  i.  995. 
intent  to  prevent  lawful  apprehension,  ib.  998. 
notice  of  cause  of  apprehension,  i.  995. 
other  acts  of  shooting  admissible  to  show  the  intent, 

i.  997. 

other  acts  of  administering  poison,  i.  998. 
immaterial  whether  grievous  bodily  harm  is  done,  i.  999. 
shooting  at   one  person  with  intent  to  murder  another, 

i.  1000. 

shooting  at  one  person  and  hitting  another,  i.  1001. 
wounding  one  person  in  mistake  for  another,  ib. 
poison  sent  to  one  person  and  taken  by  another,  i.  1002. 
if  the  intent  be  laid  to  poison  A,  it  must  be  proved,  ib 
intent  to  (  commit  murder  '  generally,  ib. 
shooting  down  a  street,  i.  1003 ;  Add.  iii.  664. 
administering  poison  in  a  state  not  injurious,  i.  1004. 
whether  the  intent  to  murder  must  exist  in  the  mind  at 

the  time  the  act  is  done,  ib. 
whether  the  instrument  was  such  and  so  used  as  to  be 

likely  to  cause  death,  i.  1006. 
firing  into  a  room  where  no  person  is,  i.  1007. 
boiling  water  a  destructive  material,  i.  1008. 
injury  dangerous  to  life,  ib. 
injuries  by  jumping  out  of  a  window,  ib. 
principals  in  first  and  second  degrees,  ib. 
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shooting  in  a  duel,  i.  1009. 
of  the  indictment,  ib. 
indictment  must  state  that  the  act  was  done  *  unlawfully,'  ib. 

that  the  tiling  administered  was  poisonous  or  destructive, 

i.  1010. 

need  not  describe  an  injury  dangerous  to  life,  ib. 
need  not  state  the  means  by  which  a  wound  was  inflicted, 

ib. 

averments  as  to  loaded  arms,  i.  1011. 
joinder  of  counts,  ib. 

conviction  of  unlawfully  wounding,  i.  1012. 
of  assault,  i.  1013. 
of  attempts,  i.  1014. 

by  wanton,  &c.  driving  of  stage-coachmen,  i.  1051. 
maiming  cattle,  ii.  1057. 
MAINTENANCE, 

what  it  consists  in,  i.  254. 
instances  of  it,  ib. 
when  justifiable,  i.  255. 

in  respect  of  an  interest  in  the  thing  at  variance,  i.  256. 
in  respect  of  kindred  or  affinity,  i.  257. 

in  respect  of  the  relation  of  lord  and  tenant,  master  and  servant,  ib. 
in  respect  of  charity,  ib. 

in  respect  of  the  profession  of  the  law,  i.  258. 
purchase  of  fruits  of  verdict,  ib. 
contract  for  sum  beyond  costs,  ib. 
assignment  of  subject-matter  of  suit,  ib. 
by  buying  or  selling  pretended  title,  i.  262. 
punishment,  i.  263. 
MALA  PRAXIS 

of  a  physician,  whether  indictable,  ii.  607. 
MALICE, 

against  owner  of  property  injured,  not  necessary,  ii.  1018. 
express  or  implied  by  law,  i.  667. 
description  of,  in  a  legal  sense,  i.  668,  and  note  (z). 
MALICIOUS  INJURY, 
Act,  App.  Stat.  iii.  1. 

consolidation  of  former  statutes,  ii.  1018,  et  seq. 
malice  against  owner  not  necessary,  ii.  1018. 
where  the  natural  consequence  of  an  act  is  to  injure  another,  such 

intent  will  be  presumed,  ib. 

although  the  jury  find  the  intent  to  injure  another,  ii.  1019. 
an  injurious  act  done  under  a  claim  of  right,  ii.  1020. 
principals  and  accessories,  ii.  1021. 

Act  applies  to  persons  in  possession  of  the  property  injured,  ib. 
intent  to  injure  or  defraud  any  individual  need  not  be  alleged,  ii.  1022. 
offences  at  sea,  where  tried,  ib. 
punishments,  ib. 

apprehension  of  offenders,  ii.  1023. 

to  real  or  personal  property  not  otherwise  provided  for,  ii.  1098. 
MALICIOUSLY  SHOOTING,  i.  972,  et  seq.— See  tit.  MAIMING. 

on  the  high  seas,  &c.,  i.  156. 
MALTHOUSE, 

setting  fire  to,  ii.  1029. 
MANAGER  OF  COMPANY, 

fraudulently  converting  property,  ii.  477. 
keeping  fraudulent  accounts,  ib. 
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MANAGER  OF  COMPANY— continued. 
destroying  books,  ib. 

publishing  fraudulent  statements,  ii.  478. 
MANGANESE, 

stealing  from  mine,  ii.  252. 
MANSLAUGHTER, 

absence  of  malice,  i.  783. 
aiders  and  abettors  and  accessories,  ib. 
cases  of  manslaughter,  ib.  et  seq. 
cases  of  provocationt  i.  784. 

by  words,  ib. 
by  assault,  i.  785. 

slight  blows  and  revenge  barbarous,  ib. 
by  restraining  a  person  of  his  liberty,  ib. 
by  detecting  an  adulterer,  i.  786. 

slight  provocation  allowed  to  extenuate  in  some  cases,  i.  787. 
ducking  a  pickpocket,  ib. 
father  taking  up  son's  quarrel,  ib. 
instruments  used  not  dangerous,  ib. 
of  the  nature  of  the  violence  and  mode  of  using 

instruments,  ib.  et  seq. 
provocation  no  excuse  if  sought  for,  i.  790. 

if  there  be  express  malice  or  time  for  cooling,  ib. 
cases  of  mutual  combat,  ib.  et  seq. 
sudden  quarrel,  ib. 

first  blow  immaterial,  if  quarrel  sudden  and  combat  equal, 

i.  792. 
combat  equal,  and  use  of  deadly  weapon  afterwards,  ib. 

et  seq. 

third  person  interfering  in  the  combat  of  others,  i.  795. 
blow  intended  for  one  lighting  on  another,  i.  797. 
cases  of  resistance  to  officers  and  persons  authorized,  i.  798,  et  seq. 
authority  of  officers  and  others  to  arrest,  &c.  in  cases  of  felony 
i.  799. 

of  private  persons,  ib. 

in  cases  of  attempts  to  commit  felony,  i.  800. 
distinction  between   the  authority  of  officers  and  private 

persons,  ib. 
a    constable    may  arrest   without   a   warrant   on   suspicion   of 

felony,  i.  801. 

a  magistrate  has  no  authority  to  detain  a  known  person  till  a 
charge  of  misdemeanor  is  made,  ib. 

arrest  on  a  charge  of  felony  imperfectly  expressed,  i.  802. 
illegal  arrest,  i.  803. 

on  charge  of  felony  where  no  felony  has  been  committed,  i.  804. 
authority  to  arrest,  £c.  in  cases  of  misdemeanors,  ib.  et  seq. 

misdemeanor  must  be  committed  in  the  presence  of  the 

constable,  i.  805,  et  seq. 

if  affray  be  over  constable  cannot  apprehend,  i.  806. 
so  where  breach  of  the  peace  is  out  of  his  view,  ib. 
no  distinction  between  one  misdemeanor  and  another,  i.  808. 
apprehending  night-walkers,  i.  809. 
reputed  thieves,  ib. 
authority  of  constables  and   policemen   in   ale   and  beer 

houses,  i.  810,  et  seq. 
officers  taking  opposite  parts,  i.  812. 
private  persons  interposing  in  sudden  affrays,  i.  813. 
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authority  to  apprehend  persons  found  committing  offences  under 

particular  statutes,  ib.  et  seq. 
authority  must  be  strictly  pursued,  ib. 
stealing  growing  turnips  and  potatoes,  i.  813. 
party  must  be  apprehended  while  committing  the  offence  or  on 

fresh  pursuit,  i.  814. 
person  maliciously  injuring  a  dog,  ib. 
stealing  flowers  in  a  garden,  i.  815. 

apprehending  party  under  Vagrant  Act  on  fresh  pursuit,  ib. 
where  several  hours  intervene  between  offence  and  arrest,  i.  816. 
keepers  apprehending  poachers,  i.  817,  et  seq. 
arrest  by  railway  officer,  i.  821. 
authority  to  arrest,  &c.  in  civil  suits,  i.  822. 
authority  to  impress  seamen,  ib. 
killing  by  ship's  sentinel  in  preventing  persons  from  approaching 

the  ship,  i.  823. 
the  officer  arresting  must  be  within  his  district,  ib. 

by  11  &  12  Viet.  cc.  42,  43,  constables  may  execute  warrant 

out  of  their  precincts,  when,  i.  824. 

warrant  directed  to  several  may  be  executed  by  one,  i.  825. 
warrant  must  be  executed  either  by  person  named  in  it,  or 

some  one  in  his  presence,  ib. 
by  officer  having  the  warrant,  i.  826. 
production  of  warrant,  ib. 
how  long  warrant  continues  in  force,  i.  827. 
as  to  the  legality  of  the  process,  ib. 

falsity  of  charge  where  warrant  good  on  the  face  of  it,  i.  828. 

county  court  process,  ib. 

warrant  in  bankruptcy,  ib. 

what  a  warrant  ought  to  specify,  i.  829,  et  seq. 

process  defective  in  the  frame  of  it,  ib. 

warrant  for  assault,  i.  831. 

judge's,  ib. 

of  distress  for  borough-rate,  ib. 

distinction  between  warrant  of  superior  and  inferior  courts, 

i.  832. 

illegality  of  blank  warrants,  ib.  et  seq. 
notice  of  the  authority  to  arrest,  i.  835. 
where  unnecessary,  ib. 

by  officers  interposing  in  case  of  riots  and  affrays,  i.  837. 
to  what  persons  it  shall  be  held  to  extend,  i.  838. 
in  the  case  of  third  persons  interposing,  ib. 
before  doors  are  broken  open,  i.  839. 
by  private  bailiff,  i.  840. 
regularity  of  the  proceedings,  ib. 

right  of  officers  to  break  open  windows  or  doors  to  arrest,  i.  841. 
in  civil  cases  a  man's  house  is  his  castle,  i.  842. 

privilege  confined  to  breach  of  outward  doors,  i.  843. 
and  to  cases  where  the  breach  is  made  to  arrest 

the  occupier  or  any  of  his  family,  i.  844. 
and  to  arrest  in  the  first  instance,  i.  845. 
interference   by   third    persons   where   the   arrest   is 

illegal,  ib.  et  seq. 

cases  of  criminal,  unlawful,  or  wanton  acts,  i.  849,  et  seq. 
heedless  and  incautious  acts,  ib. 
blow  aimed  at  one  kills  another,  ib. 
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acts  generally  incautious,  i.  849,  et  seq. 
giving  liquors,  i.  850. 
death  from  acts  of  trespass,  i.  851. 
discharge  of  gun  in  struggle,  i.  852. 

by  negligence,  i.  853. 

death  happening  at  unlawful  sports,  i.  854,  et  seq. 
where  several  join  to  do  an  unlawful  act,  i.  856. 
lawful  acts  criminally  or  improperly  performed,   or   acts  without 
authority,  ib.  et  seq. 

officers  of  justice  acting  improperly,  i.  857. 

upon  resistance  or  flight  of  party  arrested,  i.  858. 
in  case  of  pressing  for  sea-service,  i.  859. 

smuggling,  i.  860. 

officer  arresting  out  of  his  district,  ib. 
gaolers,  ib. 

captains  of  vessels,  ib. 
correction  in  for o  domestico,  i.  861,  et  seq. 

nature  of  the  provocation  considered,  i.  862. 
correction  by  privation  and  ill-treatment,  i.  863. 
neglect  to  repair  a  road,  i.  864. 
persons  following  their  common  occupations,  ib. 
negligent  delivery  of  medicine,  ib. 
negligent  slinging  of  casks,  i.  865. 
negligent  casting  of  cannon,  ib. 
explosion  of  firework  manufactory,  ib. 
negligent  driving  of  carriages,  i.  867,  et  seq. 
negligent  riding  on  horseback,  i.  871. 
navigating  rivers,  i.  872. 
same  rule  applies  to  rivers  as  to  roads,  ib. 
there  must  be  personal  negligence,  i.  873. 
mere  omission  to  do  the  whole  of  his  duty,  ib. 
neglect  of  manager  of  a  mine,  i.  875. 

a  man  by  neglect  may  be  guilty  of  manslaughter  or  murder,  ib. 
neglect  to  attend  to  steam-engine,  ib.  879. 
to  run  a  stage  over  coal-pit,  i.  876. 
by  railway  officials,  i.  877,  et  seq. 
waterman  overloading  his  boat,  i.  879. 
indictment,  i.  766. 

punishment  of  manslaughter,  i.  880. 
on  the  high  seas,  &c.,  i.  762. 
MAN-TRAPS, 

setting,  &c.,  1052. 
MANUFACTORY, 

pulling  down  riotously,  buildings  or  engines  used  in,  i.  382. 
offensive,  carrying  on,  when  a  nuisance,  i.  436. 
setting  fire  to,  ii.  1029. 
MANUFACTURE, 

larceny  of  cloth,  &c.  in  process  of,  ii.  517. 
damaging  or  destroying  articles  in  a  course  of,  ii.  1081. 
MARKET, 

clerk  of,  extortion  by,  i.  208. 
farmer  o^,  extortion  by,  i.  209. 
MARRIAGE.— See  tit.  BIGAMY. 

having  a  plurality  of  wives  at  one  time,  i.  268. 
within  prohibited  degrees,  i.  274. 
Marriage  Acts,  i.  277,  et  seq. 
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in  an  assumed  name,  i.  298,  et  seq. 

consent  of  parents,  i.  303. 

in  a  chapel  erected  since  Marriage  Act,  26  Geo.  2,  i.  307. 

in  Scotland  and  foreign  countries,  i.  310. 

in  Ireland,  i.  311. 

in  Newfoundland,  i.  315. 

Quakers,  ib. 

Jewish,  ib. 

French,  i.  316. 

of  lunatics,  void,  ib. 

clandestine  marriage,  i.  959,  et  seq. 

of  members  of  the  royal  family,  i.  961. 

register,  forging,  &c.,  ii.  928. 

license  or  certificate  of,  forging,  ib. 
MARRIED  WOMAN, 

how  far,  and  in  what  cases,  excused,  by  the  coercion  of  husband,  i.  33, 

et  seq. — See  tit.  FEME  COVERT. 
MARTIAL  LAW, 

who  and  what  offences  subject  to,  i.  141. 
MASTER  AND  APPRENTICE.— See  tit.  APPRENTICE. 
MASTER  AND  SERVANT, 

servant  of  baker  putting  noxious  things  into  bread  with  master's  know- 
ledge— master  indictable,  i.  169. 

ill-treating  servant,  i.  1015. 
MASTIFF, 

keeping  unmuzzled,  i.  452. 
MAYHEM,  i.  971,  et  seq.— See  tit.  MAIMING. 
MEDITERRANEAN  PASS, 

forgery  of,  ii.  924. 
MEMORY, 

refreshing,  iii.  533. 
MENACES, 

demanding  property  with,  ii.  99;  iii.  180,  202,  679. 
MERCHANT, 

embezzling  money  or  security  intrusted  with  him  with  written  directions, 

ii.  473. 

goods  intrusted  to  him  for  safe  custody,  ib. 
fraudulently  selling  such  goods,  ii.  474. 
MERGER, 

of  misdemeanor  in  felony,  i.  88  ;  ii.  1026. 

not  in  cases  of  felony,  ii.  872. 

abolished  14  &  15  Viet.  c.  100,  s.  12,  i.  927. 
MILFORD  HA.VEN, 

concurrent  jurisdiction  of  the  Common  Law  ai.d  Admiralty  in,  i.  153. 
MILITARY  STORES.— See  tit.  STORES. 
MILL, 

riotously  pulling  down,  i.  382. 

setting  fire  to,  ii  1029. 
MILLBANK  PENITENTIARY, 

frauds,  &c.  of  officers  of,  how  punishable,  i.  207. 

escape  of  prisoners  from,  i.  596,  615. 
MILLER, 

indictment  against,  for  receiving  good  barley  and  returning  bad  meal, 
i.  89,  and  note  (wi);   ii.  616,  note  (u). 

extortion  by,  in  taking  t  ;11,  i.  209. 

detaining  corn  not  indictable,  ii.  615. 
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MILL-POND, 

destroying  dam  of,  ii.  1072. 
putting  noxious  materials  into,  ib. 
MINES, 

stealing  ore  from,  ii.  252. 

removing  ore  in,  ii.  151. 

destroying  engines,  buildings,  &c.  used  in  collieries,  mines,  &c.,  ii.  1078, 

et  seq. 

drowning  or  filling  up,  ii.  1077. 
pulling  down  steam-engines  in  mines,  ii.  1078. 
what  a  damaging  such  engines,  ii.  1079,  et  seq. 
setting  fire  to  mines,  ii.  1077. 
attempting  so  to  do,  ib. 
obstructing  airway  or  shaft,  ib. 

injuring  ropes,  tackle,  &c.  used  in  any  way  about  mines,  ii.  1078. 
riotously  destroying  engines,  buildings,  &c.  used  in  collieries,  m'nes,  &c., 

i.  382. 
MINISTER, 

obstructing,  in  doing  his  duty,  i.  418. 
MISCARRIAGE  OF  WOMEN, 

destruction  of  infants  in  the  womb,  offence  at  common  law,  i.  899. 
administering  poison,  &c.  to  procure,  ib. 
MISDEMEANOR, 

description  of,  i.  79. 
punishment  of,  ib.  92. 
misprisions,  i.  79. 

what  offences  amount  to,  so  as  to  be  indictable,  ib.  et  seq. 
disturbances  of  the  peace,  i.  80. 
misprisions,  oppre  sions,  and  contempts,  ib. 
misbehaviour  by  public  officers,  ib.  200. 

offences  of  a  public  evil  example  against  the  common  law,  i.  80. 
whatever  outrages  decency,  and  is  injurious  to  public  morals,  ib. 
offences  in  matters  prohibited  or  enjoined  by  statute,  ib.  et  seq. 
injuries  affecting  the  King,  i.  80,  and  note  (w>). 
neglect  of  children  of  tender  years,  i.  80. 
disobedience  to  an  order  of  council,  i.  165. 
spread  ng  infections  or  contagions,  i.  167,  et  seq. 
selling  unwholesome  food,  i.  169. 
undue  abatement  of  price  of  commodities,  i.  253. 
attempts  to  commit  felonies  or  misdemeanors,  i.  83 ;  Add.  iii.  643. 
soliciting  another  to  commit  felony,  i.  84. 
attempt  to  commit  a  misdemeanor,  ib. 
whether  statutory  or  at  common  law,  ib. 
attempting  to  bribe  a  cabinet  minister,  or  the  like,  ib. 
a  mayor,  ib. 
a  juryman,  i.  85. 
a  judge,  ib. 

attempting  to  suborn  perjury,  ib. 
endeavouring  to  provoke  a  challenge,  i.  83,  rote  (I). 
conspiring  to   obtain  money  by  obtaining  an  appointment  for 

another  in  a  public  office,  i.  84,  note  (w). 

an  act  done,  and  a  criminal  intention  joined  to  that  act,  are  suf- 
ficient, i.  85. 

possession  of  coining  instruments,  ib. 

having  counterfeit  silver  in  possession,  with  intent  to  utter 
it,  insufficient,  i.  85. 
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secus,  having  procured  such  with'such  intent,  i.  85. 
there  must  be  some  act  done  to  constitute  a  crime,  ib. 
having  implements  of  housebreaking  with  felonious  intent,  i.  86. 
severing  ore  from  mines  with  intent,  &c.,  ib. 
damaging  articles  in  the  course  of  manufacture  with  intent, 

&c.,  ib. 
offences  created  by  statute,  when  indictable,  ib. 

when  not,  i.  88. 
where  a  statute  made  that  felony  which  before  was  a  misdemeanor 

only,  the  misdemeanor  was  formerly  merged,  i.  935. 
but  is  not  so  now,  ib. 
cases  not  indictable  as,  i.  89. 

trespasses,  i.  91. 

compromise  by  prosecutor  by  leave  of  the  court  after  conviction,  i.  195. 
compounding,  ib. 

no  accessories  in,  i.  61,  128,  note  (n). 
killing  a  person  who  is  committing,  i.  749. 
arrest  by  officers  in  cases  of,  i.  804,  et  seq. 
MISNOMER, 

of  party  named  in  the  indictment,  iii.  314,  et  seq. 
dilatory  plea  of,  7  Geo.  4,  c.  64,  s.  19;  App.  Stat.  ii. 
MISPRISION, 

use  of  the  word  in  its  larger  sense,  i.  79. 
of  felony,  ib.  194,  et  seq. 
definition  of,  i.  194. 
punishment  of,  ib. 

by  concealing  a  felony  known  to  be  intended,  i.  79. 
how  many  witnesses  necessary  in,  iii.  571. 
MISTAKE, 

killing  by,  i.  48. 

MONEY,  ; 

counterfeiting,  &c.,  i.  94,  et  seq. — See  tit.  COIN. 
what  is  the  King's,  i.  94. 
how  stated  in  the  indictment,  ii.  321. 
MONOPOLY 

an  offence  at  common  law,  i.  253. 
MONSTER, 

exhibiting,  for  money,  i.  451. 
MONUMENT 

of  the  dead,  injuring,  ii.  1096. 
MOUNTEBANKS 

public  nuisances,  i.  442. 

MURDER. — See  tit.  MANSLAUGHTER,  MAIMING. 
definition  of  the  crime,  i.  667. 
malice  prepense,  ib. 

may  be  either  express  or  implied,  ib. 
legal  sense  of  *  malitiaj  i.  668,  note  (*). 

classical  meaning  of  the  word,  ib. 
the  party  killing,  i.  669. 

how  far  he  must  be  a  free  agent,  ib. 
an  infant,  i.  7,  et  seq. 
the  party  killed,  i.  670. 

children  in  the  mother's  womb,  ib. 
death  after  birth  of  injury  before  birth,  i.  671. 
child  must  be  actually  born,  i.  672,  et  seq. 
bastard  children,  ib. 
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the  means  of  hilling,  i.  674. 

exposing  children,  &c.,  i.  675. 

where  the  probable  consequence  of  an  act  is  death,  ib. 

forcing  a  person  to  do  an  act  likely  to  produce  death,  i.  676. 

such  act  must  be  done  to  avoid  the  prisoner's  violence,  ib. 

by  negligence  and  harsh  usage  towards  an  apprentice,  i.  677. 

master  bound  to  provide  medicine  for  apprentice,  but  not  for  a  servant, 

i.  678, 

where  master  has  treated  person  as  a  servant,  ib. ;  Add.  iii.  656. 
by  neglect  of  a  married  woman  to  provide  food  for  her  bastard,  i.  679. 
where  father  supplies  servant  with  food  and  she  omits  to  give  it  to  his 

child,  i.  680. 

where  in  such  a  case  the  father  may  be  culpable,  i.  682. 
duties  of  parent  and  servant,  ib. 
duty  of  parent  to  apply  to  parish  for  relief,  i.  683, 
procuring  a  midwife,  ib. 

providing  necessaries  for  child  before  birth,  i.  684. 
providing  for  safety  of  child,  ib. 
where  a  child  is  not  weaned,  ib. 
a  person  standing  in  loco  parentis,  ib. 
a  person  undertaking  to  provide  necessaries  for  a  person  incapable  of 

providing  for  himself,  i.  685. 

where  husband  and  wife  are  separated  by  agreement,  i.  686. 
by  perjury,  ib. 

by  savage  animals,  i.  687  ;  Add.  iii.  656. 
by  medicines,  i.  687. 

by  treatment  of  regular  and  irregular  medical  men,  ib.  et  seq. 
no  distinction  between  regular  and  irregular  practitioners,  i.  688. 
if  a  practitioner  act  bona  Jide,  and  use  his  best  skill,  he  is  not  re- 
sponsible, ib. 

there  must  be  gross  ignorance  or  criminal  inattention,  i.  689,  et  seq. 
every  practitioner  ought  to  have  competent  skill,  and  to  use  due  care, 

&c.,  i.  695. 
death  by  incautious  use  of  a  dangerous  instrument  by  a  regular 

medical  man,  i.  696. 

where  person  having  competent  knowledge  makes  a  mistake,  i.  697. 
by  infection,  i.  699. 
by  rape,  ib. 
time  of  death,  i.  700. 
treatment  of  wounds,  ib. 

killing  a  person  labouring  under  a  disease,  i.  702. 
gross  cases  of  murder — poisoning,  i.  703. 
self-murder — -felo-de-se,  ib. 

encouraging  another  to  murder  himself,  and  being  present  abetting, 

i.  704. 

two  encouraging  each  other  to  murder  themselves  together,  i.  705. 
accessory  to  a  felo-de-se,  ib. 
aiders  and  abettors,  i.  706. 

indictment  against  principal  in  second  degree,  ib.  57. 

how  far  an  abettor  must  be  present  at  the  commission,  i.  706. 

persons  present  may  be   guilty  of  different  degrees  of  homi- 
cide, ib. 
accessories,  i.  708. 

before  the  f  ct,  ib. 

where  the  crime  is  the  direct  effect  of  the  command  or  counsel 
of,  ib. 
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cases  where  not,  i.  709. 
accessories  after  the  fact,  ib. 

punishment  of  principals  and  accessories,  i.  710. 
cases  of  murder,  i.  711,  et  seq. 
cases  of  provocation,  ib. 

words,  gestures,  &c.,  ib. 

assault,  i.  713. 

personal  restraint  and  coercion,  i.  715. 

provocation  of  a  slighter  kind — -mode  of  resentment,  and  nature 

of  instrument  used,  i.  716,  et  seq. 
beating  in  a  cruel  manner,  ib. 
aggravation,  palliating  a  moderate  blow,  ib. 
nature  of  instrument  used,  i.  717. 
killing  trespassers,  ib. 

result  of  cases,  i.  718. 
no  defence  where  express  malice,  ib. 
provocation  sought  by  party  killing,  i.  719. 
the  blow  must  result  from  the  provocation  given,  i.  720. 
and  not  from  previous  malice,  ib.  et  seq. 
no  defence  if  there  is  cooling  time,  i.  724,  et  seq. 
where  thought  and  contrivance  are  used  in  procuring  a  weapon, 

i.  726. 

cases  of  mutual  combat,  i.  727,  et  seq. 
deliberate  duel,  i.  727. 
seconds  and  others  present,  i.  728,  729. 
combat  upon  sudden  quarrel,  i.  729. 
undue  advantage,  ib. 
violent  conduct  of  party  killing,  i.  730. 
use  of  a  deadly  weapon  with  previous  intention,  i.  731. 
pretended  or  counterfeit  reconciliation,  i.  732. 

cases  of  resistance  to  officers,   and  private  persons  authorized,   ib. 
et  seq. 

resisting  and  killing  officers,  ib. 

private  persons  acting  in  their  aid,  i.  734. 
private  persons,  i.  735. 
general  rule,  ib. 

questions  as  to  authority,  legal  proceedings,  &c.,  i.  736. 
as  to  persons  taking  part  in  the  resistance,  ib.  et  seq. 
in  the  prosecution  of  criminal,  unlawful,  or  wanton  acts,  i.  739, 
et  seq. 

particular  malice  to  one  falling  upon  another,  i.  739. 
murder  in  attempting  to  procure  abortion,  i.  740. 
general  malice,  or  depraved  inclination  to  mischief,  ib. 
unlawful  act  done  with  felonious  intent,  ib.  741. 
act  intending  bodily  harm,  i.  742. 
where  several  join  to  do  an  unlawful  act,  i.  55,  742. 

must  be  done  in  prosecution  of  purpose  for  which  party 

assembled,  i.  743,  et  seq. 

cases  of  lawful  acts  criminally  or  improperly  performed,  or  done 
without  authority,  i.  747,  et  seq. 

officers  of  justice  acting  improperly,  i.  747. 

killing  a  person  committing  a  misdemeanor,  i.  749. 

duress  of  imprisonment  by  gaolers,  ib. 

officers  executing  criminals  improperly,  i.  750. 

correction  inforo  domestico,  i.  751. 

persons  following  their  common  occupations,  i.  752. 
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MURDER — continued. 

indictment,  i.  753,  et  seq. 

in  what  place,  i.  753. 

7   Geo.  4,  c.  64,  s.  12,    where  blow  in  one   county  and   death  in  an- 
other, ib. 

trial  may  be  where  the  death  took  place,  ib. 

the  7  Geo.  4,  c.  64,  s.  12,  only  applies  to  counties,  and  not  to  limited  juris- 
dictions, i.  754. 

jurisdiction  of  coroners,  ib. 

trial  where  murder  committed  in  Wales,  i.  755. 

on  the  sea,  or  in  any  haven,  &c.  or  in  foreign  parts,  ib. 

in  Newfoundland,  i.  756. 

British  subjects  may  be  tried  in  England  for  murder  or  manslaughter 
committed  on  land  abroad,  i.  757. 

Central  Criminal  Court  has  jurisdiction  to  try  any  offence  committed 
within  the  jurisdiction  of  the  Admiralty,  ib. 

cases  of  murder  by  British  subjects  on  land  abroad,  i.  758. 

the  indictment  must  have  formerly  stated  that  the  prisoner  and  the 
deceased  were  British  subjects,  i.  759. 

who  were  British  subjects  within  the  former  statute,  ib.  et  seq. 

where  wound,  &c.  is  at  sea,  or  abroad,  and  the  death  on  shore ;  or 
the  wound,  &c.  on  shore,  and  the  death  at  sea,  or  abroad,  i.  761. 

where  the  death,  or  cause  of  death,  only  happens  in  England,  ib. 

offences  committed  at  sea,  where  triable,  i.  762. 
form  of  indictment,  i.  763,  et  seq. 

description  of  party  killed,  ib. 

statement  of  manner  and  means  of  death  unnecessary,  i.  766. 

present  form  of  indictment,  ib. 

averment  of  malice,  &c.,  i.  767. 
finding  the  bill  by  grand  jury,  i.  768. 
arraignment,  i.  769. 

pleas  of  autrefois  acquit  and  autrefois  attaint,  ib. 
evidence,  i.  770,  et  seq. 
proof  that  the  body  has  been  found,  ib. 

prisoner  cannot  be  called  on  to  account  for  child,  i.  771. 

evidence  of  poisoning,  i.  772. 

dying  declarations,  i.  773  ;  iii.  250,  et  seq. 
verdict,  ib. 

of  manslaughter,  where  the  offence  was  committed  on  the  high  seas, 
&c.,  ib. 

the  jury  should  attend  to  the  directions  of  the  court,  ib. 

of  concealment  of  birth  of  bastard  children,  i.  774,  et  seq. 

any  person  may  be  convicted  of,  either  on  a  trial  for  murder,  or 
concealment  of  birth,  ib. 

any  secret  disposal  of  the  body  is  now  sufficient,  i.  777. 

endeavour  to  conceal  from  the  public,  i.  779. 

how  near  the  child  must  be  to  its  birth,  ib. ;  Add.  iii.  659. 
judgment  and  execution,  i.  780. 

sentence  of  death  must  be  pronounced,  ib. 
body  to  be  buried  in  the  gaol,  i.  781. 

sentence  after  removal  of  indictment  by  certiorari,  ib. 
conspiracy  and  soliciting  to  murder,  i.  967,  et  seq. 
attempts  to  murder,  i.  970,  et  seq. — See  tit.  MAIMING. 
on  the  high  seas,  i.  156. — See  tit.  PIRACY. 

shooting  from  the  land  and  killing  on  the  sea,  i.  156. 
rescuing  murderers,  i.  600. 

their  bodies  after  execution,  ib. 
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MUSEUM, 

injuring  works  of  art  in,  ii.  1096. 
MUSTER-BOOKS 

of  navy,  evidence,  ii.  924. 
MUTE, 

prisoner  who  stands,  how  to  be  dealt  with,  i.  11,  note  (m\ 
MUTINY, 

seducing  soldiers  and  sailors  to,  i.  141,  et  seq. 

fraudulent  enlistment,  ii.  708. 

N. 
NAME, 

variance  in,  iii.  314,  et  seq. 
NAVAL  STOKES.— See  STORES. 
NAVIGABLE  RIVER, 

destroying  bank,  dam,  wall,  &c.,  ii.  1071. 
removing  piles,  &c.,  ib. 
opening  floodgates,  ib. 
NE  EXEAT  REGNO, 

disobedience  to  the  writ  of,  i.  139. 
NEGATIVE  PROOF, 

of  notice,  iii.  226. 
of  consent,  ib. 

who  bound  to  give,  iii.  276,  et  seq. 
NEGLIGENCE, 

by  public  officers,  i.  203. 
endangering  railway  passengers,  i.  1056. 
neglecting,  &c.  to  deliver  election  writs,  i.  241. 
by  drivers  of  carriages,  i.  1051. 
NEWS, 

publishing  false  news  or  tales,  i.  336,  and  note  (*). 
NEWSPAPERS, 

evidence  of  publication  of,  i.  358,  et  seq. — See  tit.  LIBEL. 
forging  stamps  of,  ii.  881. 
NEW  TRIAL 

after  acquittal  on  nuisances  to  highways,  i.  522. 
bridges,  i.  568. 
NIGHT, 

for  the  purpose  of  burglary,  ii.  39. 

entering  house  by  night  with  intent  to  commit  a  felony,  ii.  66. 

being  armed  by  night  with  intent  to  break  into  buildings  and  commit  a 

felony,  ii.  68. 

having  implements  of  housebreaking,  &c.  with  intent,  &c.,  ib. 
the  like  after  a  previous  conviction,  ib. 
apprehension  of  such  offenders,  ib. 
any  instrument  capable  of  being  used  for   housebreaking  is  within  the 

Act,  ii.  69. 

intent  to  commit  a  felony  with  housebreaking  implements  unnecessary  to 
be  alleged,  ib. 

with  dangerous  instruments  is  necessary,  ib. 
NIGHT-WALKERS, 

apprehension  of,  i.  809. 
indictable,  ib.  and  note  (o). 
NISI  PRIUS, 

sentence  may  be  passed  at,  App.  Stat.  v. 
NOISES  IN  THE  NIGHT, 

the  making,  when  indictable,  i.  452. 
VOL.  III.  3  M 
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NON  COMPOS  MENTIS.— Se&  tit.  CAPABILITY. 
idiots,  i.  11. 
lunatics,  i.  12. 
persons  drunk,  ib. 
cases  concerning,  ib.  et  seq. 
rule  derived  therefrom,  i.  28. 
proceedings  with  respect  to  trial,  &c.  of,  i.  29. 
disposal  of  persons  acquitted  on  grounds  of  insanity,  i.  30,  et  seq. 
found  insane  on  arraignment,  ib. 
discharged  for  want  of  prosecution,  ib. 
NONFEASANCE  AND  PARTICULAR  WRONG 

not  in  general  indictable,  i.  91. 
NOTICE, 

negative  proof  of,  iii.  226. 
to  produce  documents,  iii.  235. 
when  and  how  to  be  given,  ib. 
consequence  of  giving,  iii.  241. 
NOXIOUS  THING, 

administering  with  intent  to  injure,  i.  975. 
so  as  to  endanger  life,  ib. 
to  procure  abortion,  i.  899. 

NUISANCE. — See  tit.  HIGHWAYS,  RIVERS,  BRIDGES. 
signification  of,  i.  435. 
public  and  private,  ib. 

private  only  remediable  by  civil  proceeding,  ib. ;  but  see  note  (V). 
public,  when  subject  of  action,  ib.  and  note  (b). 
public  nuisances  in  general,  ib. 

offensive  trades  and  manufactures,  i.  436,  et  seq. 

on  what  the  existence  of  the  nuisance  depends,  ib. 
how  far  a  noxious  trade  may  be  sanctioned,  i.  437. 
gunpowder  and  combustibles,  i.  439  ;  Add.  iii.  648. 
naphtha,  ib. 

keeping  grounds  for  pigeon  shooting,  i.  441. 
disorderly  inns  and  other  houses,  i.  442,  et  seq. 
bawdy-houses,  i.  443. 
common  gaming-houses,  &c.,  ib. 

cockpit,  i.  444. 
playhouses,  &c.,  ib. 

unlicensed  places  of  public  entertainment,  i.  445. 
proceedings  in  prosecutions  against  persons  keeping,  i.  446. 

persons  acting  as  keepers,  ib. 
witness,  i.  447. 

indictment  and  evidence  as  to,  ib. 
betting-houses,  i.  448  ;  Add.  iii.  648. 

open  lewdness  and  indecent  exposure,  i.  449,  et  seq. ;  Add.  iii.  649. 
bathing,  i.  451. 
exhibiting  monsters,  &c.,  ib. 
obscene  prints,  &c.,  ib. 
eavesdroppers,  i.  452. 
common  scold,  ib. 
noises  in  the  night,  ib. 
spreading  infection,  ib. 
mastiff  unmuzzled,  ib. 
by  statute,  i.  453. 
fireworks,  ib. 
lotteries,  &c.,  ib. 
of  the  removal  of  nuisances,  ib. 


Index.  ccxv 

C5I 

NUISANCE— continued. 

prohibition  of,  by  writ  from  K.  B.,  i.  454. 

indictment  for,  ib. 

where  a  landlord  is  liable  for  a  nuisance  from  premises  held  by 

tenants,  ib.  449 ;  Add.  iii.  648. 
defendant  cannot  excuse  himself  by  showing  that  it  has  existed 

for  a  length  of  time,  i.  455. 
no  length  of  time  will  legalize,  i.  456. 
particulars  of  the  nuisance,  ib. 
judgment,  i.  456. 
costs,  i.  457. 

steam-engines,  ib. 

to  public  highways,  i.  458,  et  seq. — See  tit.  HIGHWAYS. 
to  public  rivers,  i.  531,  et  seq. — See  tit.  RIVERS. 
to  public  bridges,  i.  541,  et  seq. — See  tit.  BRIDGES. 
NURSERY  GROUND, 

stealing  plants  from,  ii.  259. 
destroying  plants  in,  ii.  1068. 

O. 
OATHS, 

administering  or  taking  unlawful  oaths,  i.  186,  et  seq. 
37  Geo.  3,  c.  123,  i.  186. 

not  confined  to  oaths  administered  for  seditious  or  mutinous 

purposes,  ib. 

rendered  more  effectual  by  the  52  Geo.  3,  c.  104,  i.  187. 
persons  taking  oaths  by  compulsion  must  disclose  them  within 

a  limited  time,  i.  188. 
what  shall  be  deemed  an  oath,  ib. 
if  the  oath  administered  was  intended  to  make  the  party  believe 

himself  under  an  engagement  it  is  sufficient,  ib. 
the  book  used  need  not  be  the  Testament,  ib. 
aiders  and  assisters  deemed  principals,  i.  189. 
indictment,  ib. 
evidence,  i.  190. 
place  of  trial,  ib. 

when  persons  offending  may  be  tried  for  high  treason,  ib. 
57  Geo.  3,  c.  19,  i.  191. 

societies  taking  unlawful  oaths,  &c.,  ib. 
50  Geo.  3,  c.  102,  ib. 

administering  or  taking  unlawful  oaths  in  Ireland,  ib. 
aiders  deemed  principals,  i.  192. 
indictment,  ib. 

4  Geo.  4,  c.  87,  ib. 

societies  administering  unlawful  oaths  to  be  deemed   unlawful 
confederacies,  ib. 

5  &  6  Will.  4,  c.  62,  declarations  substituted  for  oaths,  where,  iii.  31, 

et  seq. 

forbidden  to  be  taken,  when,  ib'. 
justices  administering  unlawful  oaths,  iii.  33. 

cases  on  this  statute,  iii.  113. 
OBLITERATING, 

valuable  securities,  ii.  266. 

deeds,  ii.  264,  266. 

wills,  ii.  262. 

records,  ii.  265. 

crossings  on  cheques,  ii.  942. 

3  M  2 


ccxvi  Index. 

OBSCENE  PRINTS, 

search  for,  &c.,  i.  451. 

OBSTRUCTING  PROCESS,  i.  569,  et  se?.— See  tit.  PROCESS. 
officers  in  execution  of  their  duty,  i.  1039. 
railway  trains,  i.  1056. 
OFFENCES, 

when  indictable,  i.  78,  et  seq. — And  see  tit.  INDICTABLE  OFFENCES  and 

MISDEMEANORS. 
OFFENSIVE  WEAPON, 

what  shall  be  deemed,  i.  179,  et  seq.,  652. 
OFFICER, 

offences  by  persons  in  office,  i.  200,  et  seq. 

misconduct  by  public  officers  indictable,  i.  80,  200. 
punishable  by  forfeiture  of  office,  i.  200. 
when  an  office  is  vested  in  a  body,  ib. 
oppression  by  public  officers,  ib.  et  seq. 
judges,  &c.,  ib. 
justices  of  the  peace,  ib.  201. 

granting  or  refusing  ale-licenses,  ib. 
gaolers,  i.  202. 
overseers  of  the  poor,  ib. 
not  accounting  to  auditor  of  a  union,  ib. 
negligence  by  public,  officers,  i.  203,  et  seq. 
when  it  amounts  to  a  forfeiture,  i.  203. 
coroner  or  sheriff,  ib. 
all  subordinate  officers,  ib. 
constable,  ib. 

overseer  of  the  poor,  i.  204. 
churchwardens,  ib. 
clergyman,  i.  205. 
indictment,  ib. 

justices  at  petty  sessions  may  fine  constables,  &c.,  ib. 
chief  officers  of  corporation  absenting  themselves  from  elections, 

&c.,  i.  206. 

officers  of  Court  of  Chancery,  ib. 
frauds  by  public  officers,  i.  207. 

fraudulent  passing  of  public  accounts,  ib. 
overseer  of  the  poor  not  accounting  for  sums  received,  ib. 
superintendent  of  police,  ib. 
officers  of  the  Millbank  Penitentiary,  ib. 
extortion  by  public  officers,  i.  208. 
signification  of,  ib. 
stat.  Westm.  1,  ib. 

sheriffs  and  other  ministers  of  the  King,  ib. 
justices  of  the  peace,  ib. 
clerk  of  the  market,  ib. 

the  stated  fees  of  courts  may  be  insisted  on,  ib. 
cases  of  extortion,  ib. 
East  Indies,  33  Geo.  3,  c.  52,  i.  209. 
indictment,  i.  211. 

may  be  joint,  ib. 
trial,  ib. 

not  material  to  prove  sum  laid,  ib. 
punishment,  ib. 
where  a  duty  is  thrown  on  a  body  of  persons  each  is  liable  for  a 

breach  of  duty,  i.  207. 

unnecessary  to  state  in  indictments  notice  of  acts  causing  breach  of 
duty,  i.  208. 
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OFFICER — continued. 

killing  those  who  assault  or  resist  him,  or  fly,  i.  893. — See  tit.  HOMICIDE. 
resisting  and  killing,  when  murder,  i.  732. — See  tit.  MURDER. 

when  manslaughter,  i.  798. — See  tit.  MANSLAUGHTER. 
improper  acts  of,  when  murder,  i.  747. — See  tit.  MURDER. 
when  manslaughter,  i.  856. — See  tit.  MANSLAUGHTER. 
authority  of,  to  arrest,  &c.  in  cases  of  felony,  i.  799. — See  tit.  ARREST. 

attempts  to  commit  felony,  i.  800. 
misdemeanors,  i.  804. 

distinction  between  officers  and  private  per- 
sons, i.  801. 

in  cases  of  civil  suits,  i.  822. 
taking  opposite  sides  in  an  affray,  i.  812. 
embezzlement  by  public  officers,  ii.  489. 
evidence  of  acting  as  such  sufficient  in  all  cases,  iii.  221. 
OFFICES, 

refusal  to  execute  offices,  i.  212. 

by  a  constable  or  overseer  of  the  poor,  ib. 

indictment,  ib. 

buying  and  seling,  i.  214,  et  seq. 
offence  at  common  law,  i.  214. 
by  statutes,  i.  215,  et  seq. 

attempt  to  bribe  a  minister  to  give  an  office,  i.  214. 
12  Rich.  2,  i  215. 
chancellor,  &c.  sworn,  ib. 

4  Hen.  4,  c.  5,  as  to  sheriffs,  ib. 

5  &  6  Edvv.  6,  ib. 

cases  on  this  statute,  i.  216. 

an  offender  under  it  can  never  hold  office  again,  ib. 

what  deputation  is  within  it,  i.  217. 

extended  by  49  Geo.  3  to  Ireland,  Scotland,  the  Colonies,  and 

the  East  India  Compjiny,  ib. 
keeping  any  place  of  business  for  trafficking  in  offices,  &c.  or 

advertising,  i.  219. 

trial  of  offences  committed  abroad,  &c.,  i.  220. 
sale  of  office  in  stamps,  &c.,  ib. 
resignation  of  commission  in  E.  I.  service,  ib. 
E.  I.  cadetship,  i.  221. 
indictment,  ib. 
OPPRESSION 

by  public  officers,  i.  200. 
ORCHARD, 

stealing  fruit,  &c.  from,  ii.  259. 
destroying  fruit,  &c.  in,  ii.  1068. 
ORDERS, 

disobedience  to, 

of  sessions,  i.  573. 

of  King  in  council,  i.  165,  573. 

of  justices,  i.  574. 

service  of  order,  i.  575. 

indictment,  &c.,  i.  576. 

order  to  pay  church  rate,  ib. 

order  of  sessions,  i.  577. 

legality  of  the  order  cannot  be  inquired  into  on  the  trial,  i.  579. 

but  want  of  jurisdiction,  or  defects  on  the  face  of  the  order,  may,  ib. 

arrest  of  judgment — what  objections  allowed,  ib. 
of  privy  council, 
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ORDERS — continued. 

publication  of,  in  Gazette,  sufficient  notice,  i.  166. 
for  payment  of  money,  forging,  ii.  941. 

stealing,  ii.  266. 

for  delivery  of  goods,  forging,  ii.  941. 
of  justices,  forging,  ii.  856. 
ORE,  ' 

stealing  from  mine,  ii.  252. 
removing,  in  mine,  ii.  151. 
OUTHOUSE, 

setting  fire  to,  ii.  1029. 
what  is  an  outhouse,  ii.  1036,  et  seq. 
OVERSEERS  OF  THE  POOR, 

how  punishable  for  misfeasance  in  office,  i.  202. 

instances  of  misfeasance,  &c.,  ib. 
indictable  for  neglect,  when,  i.  203. 
in  not  relieving  paupers,  i.  204. 

fineable  at  petty  sessions,  i.  205. 
indictable  for  keeping  fraudulent  accounts,  i.  207. 
indictment  for  refusing  office,  i.  212. 

for  not  accounting  to  auditors  of  a  union,  i.  202. 
for  refusing  to  account,  i.  204. 

for  refusing  to  make  a  rate  to  reimburse  constable,  ib. 
for  refusing  to  receive  a  pauper,  ib. 

neglecting  to  supply  medical  assistance,  i.  204. 
refusing  to  call  vestry  meetings  under  1  &  2  Will.  4,  c.  60,  ib. 
OYSTERS, 

stealing  from  fishery,  ii.  377. 
using  a  dredge  in  a  fishery  of,  ib. 
form  of  indictment,  ii.  378. 

proviso  for  floating  fish,  ib. 

P. 
PALACE, 

striking,  or  drawing  weapon  in  the  King's  palace,  i.  1036. 
PAPERS, 

in  possession  of  prisoner,  iii.  296. 
PARDON, 

effect  of,  iii.  621. 
PARENT  AND  CHILD, 

command  of  parent  no  excuse  for  commission  of  crime  by  child,  i.  33. 

neglect  of  child  by  parent,  indictment  for,  i.  80. 

correction  of  child  by  parent  in  foro  domestico,  i.  751,  861. 
when  death  by,  is  murder,  and  when  manslaughter,  ib. 

father  taking  up  quarrel  of  son,  death  by,  i.  716,  787. 
PARISH, 

burthening  a  parish  with  paupers,  fraudulently,  i.  90. 

property  of,  how  described,  ii.  305. 
PARISH  REGISTER, 

forging,  &c.,  ii.  928. 
PARLIAMENT, 

petitions  to,  not  libellous,  i.  325. 

speeches  in,  and  other  proceedings  in,  when  libellous,  i.  326,  330,  et  seq. 

papers  printed  by  order  of  parliament,  3  &  4  Viet.  c.  9,  i.  330,  et  seq. 

staying  criminal  or  civil  proceedings  under,  i.  331,  et  seq. 

Act  is  imperative,  ib.  note  (/)• 

libels  against,  i.  338. 
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PARLIAMENT — continued. 

journals  of,  when  evidence,  iii.  336. 
speeches  in,  not  allowed  to  be  proved,  iii.  521. 
PARTNERS, 

property  of,  how  laid,  ii.  303. 
intent  to  defraud  in  forgery,  ii.  807. 
PAUPERS, 

bringing  them  fraudulently  into  a  parish,  i.  90. 
PAWNING 

property,  ii.  156. 
PAY 

of  soldier,  &c.  forgery,  &c.  to  obtain,  ii.  913,  et  seq. 
PEACE  OFFICER.— See  tit.  CONSTABLE. 
PENAL  SERVITUDE, 

provisions  as  to,  i.  4,  [4],  615,  et  seq. 
substituted  for  transportation,  i.  4. 

Acts  relating  to  transportation  to  apply  to  penal  servitude,  i.  616,  617. 
PENAL  STATUTES.— See  tit.  STATUTE. 

compounding  informations  upon,  i.  197,  et  seq. 
PENITENTIARY — See  tit.  MILLBANK. 
PENSION 

of  soldier  or  sailor,  forgery  and  false  personation  as  to,  ii.  913,  etseq.j  1012. 
PERJURY, 

by  an  infant,  i.  6. 

attempt  to  suborn,  a  misdemeanor,  i.  85. 

murder  by,  i.  686. 

by  the  common  law,  iii.  1. 

subornation  of,  by  the  common  law,  ib. 

the  false  oath  must  be  wilful,  and  taken  with  some  degree  of  delibe- 
ration, iii.  2. 
a  man  may  be  indicted  for  perjury  in  swearing  he  believes  or  thinks  a 

fact  to  be  true,  ib. 
the  oath  must  be  false,  ib. 

the  oath  must  be  taken  in  a  judicial  proceeding,  iii.  3,  et  seq. 
any  court,  &c.  may  administer  an  oath,  ib. 
affidavit  of  attorney  to  answer  a  summary  application,  ib. 
oath  to  procure  a  marriage  license,  iii.  4. 
and  before  a  competent  jurisdiction,  iii.  6,  et  seq. 
under  a  commission  to  examine  witnesses,  ib 
in  Admiralty  Court,  iii.  7. 
Insolvent  Debtor's  Court,  ib. 
in  Bankruptcy,  ib. 
London  County  Court,  ib. 
before  arbitrator,  ib. 
before  grand  jury,  iii.  8. 

summary  proceedings  before  justices,  ib.\  Add.  iii.  677. 
wilful  injury,  ib. 
bastardy  cases,  ib.  et  seq. 
public-house  cases,  iii.  10. 
game  cases,  iii.  11. 

the  oath  must  be  material  to  the  question  pending,  ib. 
if  circumstantially  material  it  is  sufficient,  iii.  12 ;  Add.  iii.  677. 
it  need  not  be  sufficient  to  prove  the  point,  ib. 
whatever  affects  the  credit  of  a  witness  is  sufficient,  ib. 
dates  of  instruments,  ib.  et  seq. 
entering  close  in  pursuit  of  game,  iii.  14. 
passing  by  a  different  name,  ib. 
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evidence  as  to  a  letter,  iii.  14. 
evidence  to  admit  a  document,  iii.  15. 
reading  over  a  bond,  iii.  16. 
destruction  of  accounts,  ib. 
evidence  on  a  reference,  iii.  17. 
before  a  coroner,  ib. 
in  a  bastardy  case,  ib. 

where  inadmissible  evidence  was  improperly  admitted,  iii.  18. 
oaths  denying  contracts  void  by  the  statute  of  frauds,  iii.  19. 

to  set  aside  contract  on  the  ground  of  fraud,  iii.  20. 
on  trial  of  indictment  reversed  on  error,  iii.  21. 
any  oath  which  tends  to  mislead  a  court  in  a  judicial  proceeding,  ib. 
materiality  a  question  of  law,  iii.  22. 
a  man  may  be  perjured  in  his  own  cause,  iii.  23. 
a  false  verdict  not  perjury,  ib. 
oath  need  not  be  credited,  ib. 

false  oath  indictable  in  some  cases,  though  not  assignable  as  per- 
jury, ib. 
statutes  relating  to,  ib.  et  seq. 

5  Eliz.  c.  9,  s.  3,  procuring  any  witness  to  commit  perjury,  &c.,  ib. 

s.  6,  persons  committing  perjury,  &c.,  iii.  24. 
trial  of  offences,  where,  iii.  25. 
2  Geo.  2,  c.  '25,  punishment  of  perjury,  ib. 
statutes  as  to  false  affirmations  of  Quakers,  Moravians,  &c.,    iii.  26, 

et  seq. 

all  bound  by  the  oaths  they  have  taken,  iii.  27. 
affirmations,  iii.  28. 
by  electors,  iii.  29. 
false  answers  by  voters  at  elections,  ib. 

before  revising  barristers,  iii.  30. 
before  committees  of  the  House  of  Commons,  ib. 
as  to  marriages,  iii.  31. 
5  &  6  Will.  4,  c.  62,  s.  2,  lords  of  the  treasury  may  substitute  declarations 

for  oaths  in  certain  cases,  ib. 
s.  3,  declaration  to  be  published  in  Gazette,  ib. 
s.  4,  no  oath  to  be  administered  afterwards,  iii.  32. 
s.  5,  false  declarations  a  misdemeanor,  ib. 
8.  8,   universities   may    substitute   declarations    for 

oaths,  ib. 

8.  9,  declarations  by  churchwardens,  ib. 
8.  10,  as  to  turnpike  trusts,  ib. 
8.  11,  on  taking  out  patents,  iii.  33. 
s.  12,  as  to  pawnbrokers,  ib. 
8.  13,  justices  of  peace  not   to   administer  certain 

oaths,  ib. 

s.  14,  declarations  on  the  transfer  of  stock,  iii.  34. 
s.  16,  to  prove  execution  of  wills,  ib. 
s.  17,  in  suits  on  behalf  of  the  Crown,  ib. 
s.  18,  in  the  form  in  the  schedule,  ib.     . 
s.  21,  persons  making  false  declarations  guilty  of  a 

misdemeanor,  iii.  35. 
construction  of  the  5  Eliz.  c.  9,  ib. 
indictment  on  that  statute,  iii.  36. 

23  Geo.  2,  c.  11,  s.  3,  the  judges  of  assize  may  direct  witnesses  to  be  pro- 
secuted for  perjury  and  assign  counsel,  iii.  37. 
provision  for  the  more  easy  framing  of  indictments,  ib. 
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such  provisions  ought  to  be  attended  to,  iii.  38. 

indictment,  ib. 

14  &  15  Viet.  c.  100,  s.  19,  any  court,  &c.  may  direct  prosecutions   for 

perjury,  &c.,  ib. 
ss.    20,  21,    simplifying  indictments    for   perjury, 

subornation  of  perjury,  &c.,  iii.  39. 
s.  22,  certificate  of  previous  trial,  iii.  40. 

several  persons  not  to  be  joined  in  one  indictment,  iii.  38. 

venue,  ib. 

allegation  of  time,  iii.  41. 

necessary  statements,  ib.  el  seq. 

variances,  ib. 

in  statements  as  to  courts,  &c.,  ib.  et  seq. 

statements  set  out  continuously,  iii.  43. 

stating  election  returns,  iii.  44. 

committee  of  Hou>e  of  Commons,  ib. 

proceedings  in  Chancery,  ib. 

ecclesiastical  courts,  iii.  45. 

county  court,  ib. 

spelling  of  words,  ib. 

translation  of  Welsh,  iii.  46. 

variance  in  substance  and  effect,  ib. 

matter  sworn  in  a  joint  deposition,  iii.  47. 

variance  in  information,  ib. 

where  equivocal  term  is  used,  ib. 

amendment  of  variances,  iii.  48. 

averment  that  the  complaint  was  heard,  ib. 

before  whom  the  trial  took  place,  iii.  49,  et  seq. 

adjournment  of  a  quarter  sessions,  iii.  50. 

stating  that  the  defendant  was  sworn,  ib. 

'wilfully  and  corruptly/  ib.  et  seq. 

authority  to  administer  the  oath,  iii.  53. 

in  taxation  of  costs,  ib. 

statement  of  holding  petty  sessions,  iii.  54 ;  Add.  iii.  677. 
of  a  charge  before  a  magistrate,  ib. 
of  an  information  before  a  magistrate,  iii.  55. 
of  making  information  on  oath,  iii.  57. 

in  affidavit  under  an  interpleader  rule,  iii.  58. 

on  a  writ  of  inquiry,  ib. 

before  commissioners  of  bankrupt,  ib. 

indictment  must  state  the  authority  to  administer  the  oath,  iii.  59. 

before  commissioners  of  assessed  taxes,  iii.  60. 

it  must  appear  that  the  oath  was  material,  or  it  must  be  alleged  to 
be  so,  ib.  et  seq. 

imperfect  allegations  of  materiality,  iii.  64,  et  seq. 
of  the  falsity  of  the  matter  sworn,  ib. 

materiality  not  necessarily  apparent,  ib. 

*  then  and  there*  material  insufficient,  iii.  65. 

at  the  time  the  prisoner  swore,  ib. 

identification  of  party  named  in  the  evidence,  iii.  66,  et  seq. 

account  identified,  iii.  67. 

material  *  on  the  taking  of  an  inquisition,'  ib. 

it  need  not  be  shown  how  the  matter  is  material,  iii.  68. 

apparent  materiality  of  an  affidavit,  iii.  69. 
of  evidence,  ib. 

circumstantial  materiality,  iii.  70. 
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assignments  of  perjury,  iii.  70. 

if  bad  in  part  bad  altogether,  iii.  65,  n.  (k). 

fuller  than  the  statement  of  the  defendant,  iii.  70. 

the  assignments  must  be  distinct  and  precise,  iii.  71. 

indictment  must   show  which  of  two  contradictory  depositions   is 
false,  ib. 

of  the  innuendo,  iii.  72,  et  seq. 

good  where  it  fixes  the  meaning  of  what  has  been  previously  alleged,  ib. 

where  it  may  be  rejected,  ib. 

conclusion  of  the  indictment,  iii.  75. 

the  court  will  in  general  oblige  the  defendant  to  demur  to  a  defective 
indictment,  ib. 

where  not,  ib. 

plea  of  autrefois  acquit,  iii.  76. 
trial,  iii.  77. 

quarter  sessions  have  no  jurisdiction,  iii.  76,  77. 

summary  proceedings,  iii.  77. 

where  persons  convicted  practise  as  attornies,  iii.  109. 
evidence, 

one  witness  not  sufficient,  iii.  77. 

one  witness  and  corroborative  evidence,  iii.  78,  et  seq. 

strong  corroborative  evidence  of  a  single  witness  is  necessary,  iii.  78. 

cases  as  to,  ib.  et  seq. 

confirmation  as  to  two  out  of  three  assignments,  iii.  79. 

contradictory  oath  of  the  defendant,  iii.  81. 

not  sufficient  without  confirmation,  iii.  82. 

contradictory  statements  not  on  oath,  iii.  83. 

several  witnesses  speaking  as  to  several  assignments,  iii.  84. 

the  rule  applies  to  every  assignment,  iii.  85. 

to  what  part  of  the  case  the  rule  extends,  ib. 

admissions,  iii.  86. 

judge's  notes,  ib. 

competency  of  witnesses,  ib. 

witness  who  has  before  sworn  the  same  or  is  indicted,  ib. 

chairman  of  quarter  sessions,  ib. 

judge  of  county  court,  ib. 

proof  of  defendant  having  sworn  in  substance  and  effect,  iii.  87. 

proof  of  the  whole  of  defendant's  testimony,  iii.  88. 

proof  of  authority  to  administer  oath,  iii.  89. 

acting  as  an  officer  sufficient  prima  facie  evidence,  but  may  be  con- 
tradicted, ib. 

authority  to  take  affidavit  in  Insolvent  Court,  iii.  90. 

examination  viva  voce  by  a  commissioner,  ib. 

the  oath  must  be  proved  as  alleged,  iii.  91. 

the  place  stated  in  the  jurat,  evidence  that  the  affidavit  was  sworn 
there,  but  not  conclusive,  ib. 

proof  against  a  bankrupt,  iii.  92. 

against  witness  examined  by  commissioners  of  bankrupt,  ib. 

proof  of  oath  in  an  answer  in  Chancery,  &c.,  ib.  et  seq. 

proof  of  materiality,  iii.  94. 

evidence  of  a  deceased  witness,  ib. 

proof  of  nisi  prius  record,  iii.  95. 

officer's  minute  of  verdict  evidence  of  the  trial,  ib. 

notice  of  set-off  not  evidence  of  action  pending,  ib. 

proof  that  a  cause  was  tried,  ib. 

proof  of  trials,  iii.  96,  et  seq. 

informations  before  justices,  iii.  96. 
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amended  bill  in  Chancery  evidence  of  original,  iii.  98. 

copy  of  a  bill  in  abbreviations  insufficient,  ib. 

proof  of  taking  the  freeholder's  oath,  ib. 

that  a  defendant  in  a  cause  was  examined,  iii.  99. 

affidavit  of  marksman  inadmissible,  unless  it  is  proved  to  have  been 
read  over ;  secus,  if  made  by  a  party  who  can  write,  ib. 

evidence  confined  to  persons  named  in  assignments,  ib.  et  seq. 

evidence  of  partnership,  iii.  100. 

declaration  of  an  agent,  when  admissible,  ib. 

parol  evidence  to  add  to  a  deposition,  iii.  101. 

examined  copy  of  rules  of  friendly  society,  ib. 

signature  of  prisoner  whilst  examined  as  a  witness,  ib. 

award  of  arbitrator,  iii.  102. 

conviction  before  j  ustices,  when  inadmissible,  ib. 

evidence  of  the  corrupt  intent  of  the  defendant,  ib. 

defence,  iii.  103 ;  Add.  iii.  678. 

general  expressions  in  one  answer  explained  by  another  answer,  ib. 

it  is  no  defence  that  an  affidavit  has  a  defective  j  urat,  iii.  104. 

or  that  the  affidavit  has  not  been  used,  ib. 

or  that  the  affidavit  has  a  defective  title,  iii.  105. 

verdict,  ib. 

proof  on  prosecution  for  subornation  of  perjury,  iii.  106. 

misdemeanor  nomen  collectivum,  ib. 

one  judgment  on  several  counts,  ib. 

punishment  of  perjury  and  subornation,  iii.  107. 

conviction  for,  rendered  the  convict  incompetent,  iii.  108. 

summary  proceeding  against  attornies,  iii.  109. 

indictment  for  perjury  did  not  lie  against  an  insolvent  for  omissions 
in  his  schedule,  ib. 

indictments  for  false  answers  to  the  questions  under  the  Reform  Act, 
ib.  et  seq. 

indictment  for  falsely  swearing   to  qualification  of  a  member  of 
Parliament,  iii.  112. 

against  a  magistrate  for  administering  unlawful  oaths,  iii.  113,  et  seq. 

false  declarations  against  the  5  &  6  Will.  4,  c.  62,  s.  18,  iii.  114. 
PERMITS  (EXCISE), 

forging,  ii.  902. 
PERSON, 

stealing  from. — See  ROBBERY. 

not  amounting  to  robbery,  ii.  358. 
principals  in  second  degree  and  accessories,  ib. 
indictment  need  not  negative  force  or  fear,  ib. 
force  and  fear  no  answer  to  the  charge,  ib. 
what  sufficient  removal  from  the  person,  ii.  359. 
PERSONATION, 

false,  ii.  1011,  et  seq. — See  FALSE  PERSONATION. 
of  owners  of  stock,  ii.  858,  860. 
of  bail,  ii.  1016. 
PETIT  LARCENY 
abolished,  ii.  145. 
PETIT  TREASON, 

to  be  deemed  to  be,  and  treated  as  murder,  i.  710. 
PHYSICIAN, 

murder  by,  i.  687,  et  seq. 
mala  praxis  by,  ii.  607. 
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PICKLOCK  KEYS, 

possession  with  intent,  &c.,  i.  86 ;  ii.  68. 
second  offence,  ii.  68. 
PICKPOCKET, 

manslaughter  of,  i.  787. 
PICTURE 

in  church,  &c.,  injuring,  ii.  1096. 
PIG, 

killing,  with  intent  to  steal,  ii.  360. 
maliciously  killing,  ii.  1057,  1058. 
PIGEONS, 

tame,  larceny  of,  ii.  279. 

killing,  when  not  the  subject  of  larceny,  ii.  369. 
PILES 

of  dams,  &c.  removing,  ii.  1071. 
PILLORY, 

punishment  of,  abolished,  i.  198,  note  (A). 
PIRACY, 

at  common  law,  i.  144. 

not  indictable  till  the  28  Hen.  8,  ib. 
no  lelony  under  that  statute,  ib. 

as  to  corruption  of  blood,  ib.  note  (b). 
by  the  11  &  12  Will.  3,  ib. 

acts  done  under  the  commission  of  a  foreign  state,  ib. 
18  Geo.  2,  c.  30,  ib. 

piracy  under  an  enemy's  commission,  ib. 

persons  convicted  under,  when  not  triable  for  high  treason, i.  145, 

note(/). 

commanders,  seamen,  &c.  running  away  with  ships,  or  yielding  volun- 
tarily, &c.  or  confederating,  i.  145. 

attempting  to  corrupt  the  crew,  &c.  or  putting  force  upon   the   com- 
mander, ib. 

forcibly  entering  merchants'  ships,  and  destroying  goods,  ib. 
trading  with  pirates,  furnishing  them  with  ammunition,  &c.,  ib. 
dealing  in  slaves  on  the  high  seas,  &c.,  i.  146. 
1  Viet.  c.  88,  s.  2,  piracy  where  murder  attempted,  ib. 
sec.  3,  in  other  cases,  ib. 
sec.  4,  of  accessories,  i.  147. 
of  piracy  at  common  law,  ib.  note  (p). 
cases  of  piracy,  i.  147,  et  seq. 

case  on  11  &  12  Will.  3,  making  a  revolt  in  a  ship,  i.  148. 
what  is  a  revolt,  ib. 
when  justifiable,  i.  149. 
adhering  to  the  King's  enemies,  i.  151. 
of  accessories,  ib. 

declared  principals  by  the  8  Geo.  1,  i.  152. 
receiving  and  abetting  a  pirate  within  a  county,  ib. 
place  where  the  offence  may  be  committed,  i.  153,  et  seq. 

offences  to  be  tried  in  the  places  limited  by  commission,  ib. 
concurrent  jurisdiction  of  the  Common  Law  and  Admiralty  in  Milford 

Haven,  ib. 

high  and  low  water  mark,'  ib. 
general  rules,  i.  154. 

cases  as  to,  ib. 

shooting  from  the  land  and  killing  on  the  sea,  i.  156. 
striking  upon  the  high  seas,  and  death  upon  shore  after  reflux,  ib. 
39  Geo.  3,  c.  37,  ib. 
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of  felonies  created  by  statute  subsequent  to  27  Hen.  8,  i.  156. 
in  what  court  to  be  tried,  i.  1 57. 
times  for  holding  the  court,  ib. 
offences  committed  on  the  seas,  &c.  triable  in  any  of  his  Majesty's 

islands  by  commission,  &c.,  ib. 

under  what  statutes  offences  committed  within  the  jurisdiction  of  the 
Admiralty  liable  to  the  same  punishments,  &c.  as  if  committed  upon 
the  land,  i.  158. 

By  the  4  &  5  Will.  4,  c.  36,  Central  Criminal  Court  may  try  offences  com- 
mitted within  the  jurisdiction  of  the  Admiralty,  ib. 
By  the  7  &  8  Viet.  c.  2,  trial  may  be  at  assizes,  ib. 
PLACE, 

need  not  be  stated  in  any  indictment  unless  the  offence  is  local,  ik  323. 
laid  in  indictment,  proof  of,  iii.  329,  et  seq. 
amendment  of  variance  as  to,  iii.  332. 
PLAGUE, 

persons  affected  with,  going  abroad  and  affecting  others,  i.  167. 

qucere,  whether  in  any  case  murder,  ib. 
PLANTATION, 

of  trees,  setting  fire  to,  ii.  1063.  v 

PLANTS, 

stealing,  &c.,  ii.  260. 
destroying,  &c.,  ii.  1065,  1068. 
PLATE, 

forgery  in  respect  of  stamping,  ii.  879,  882,  889. 
PLAY, 

obscene,  performance  of,  indictable,  i.  335,  note  (h). 
players  indictable  as  an  unlawful  assembly  and  riot,  i.  379,  note  (^). 
playhouses,  when  a  nuisance,  i.  444. 
PLEA, 

of  autrefois  acquit,  ii.  52,  et  seq. — See  tit.  AUTKEFOIS  ACQUIT. 
PLEDGING, 

goods  intrusted  to  factor  or  agent,  ii.  475. 
POISON, 

laid  by  several,  and  taken  in  the  absence  of  all,  all  are  principals  in  the 

murder,  i.  54. 
murder  by,  i.  703. 

administering,  to  procure  miscarriage  of  a  woman,  i.  899. 
with  intent  to  murder,  i.  972. 
attempting,  &c.,  i.  973. 
maliciously,  i.  975. 
POLICEMAN, 

murder  of,  i.  733. 
POLYGAMY.— SEE  BIGAMY. 
POND, 

breaking  down  dam  of,  ii.  1072. 
poisoning  fish  in,  ib. 
PORT, 

stealing  from  vessel  in,  ii.  379. 
POSSE  CO  MIT  A  TUS, 
neglecting  to  join,  i.  140. 
raising,  when  not  a  riot,  i.  378. 
POSSESSION, 

of  coin,  definition  of,  i.  95. 
recent,  in  larceny,  ii.  337,  et  seq. 
in  forgery,  ii.  845. 
of  naval  stores,  ii.  589. 
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POST-OFFICE, 

opening  or  delaying  letters,  ii.  493. 

embezzling  letters  or  packets,  ib. 

stealing  contents  out  of  letters,  ii.  494. 

stealing  letter-bags,  &c.  sent  by  mail,  ib. 

sent  by  packets,  ib. 

receiving  property  sent  by  the  post  and  stolen  or  embezzled,  ib. 

fraudulently  retaining  or  secreting  letters,  ib. 

stealing  printed  votes  of  Parliament,  &c.,  ii.  495. 

principals  in  second  degree  and  accessories,  ib. 

endeavouring  to  procure  the  commission  of  an  offence  against  the  Post- 
office  Acts,  ib. 

venue,  ib. 

Admiralty  jurisdiction,  ii.  496. 

property,  how  to  be  laid,  ib. 

punishments,  ii.  497. 

hard  labour  and  solitary  confinement,  ib. 

interpretation  clause,  ib. 

to  what  places  the  Act  extends,  ii.  500. 

embezzling,  &c.  part  of  a  bank  note,  &c.,  ib. 

sufficient  to  prove  that  the  prisoner  acted  in  the  capacity  charged  in  the 
indictment,  ib.  501. 

person  employed  by  postmaster  in  his  private  business,  ii.  502. 

who  '  employed  under  the  post-office,'  ib. 

what  is  a  letter  containing  money,  ii.  503. 

Act  only  applies  to  letters  posted  in  the  ordinary  way,  ib. 

fictitious  letters  within  the  Act,  ii.  504,  505. 

bill  of  exchange  was  a  warrant  for  payment  of  money  within  7  Geo.  3, 
c.  50,  ii.  506. 

an  unstamped  draft  not  a  draft  for  payment  of  money  within  7  Geo.  3, 
c.  50,  ii.  507. 

paid  notes  of  a  country  bank,  ib. 

person  acquitted  as  'a  sorter  and  charger*  cannot  be  convicted  as  a 
person  *  employed  in  the  business '  of  the  post-office,  ii.  508. 

points  as  to  the  description  of  the  letter,  and  of  the  bills  secreted,  ib. 

evidence — post-office  marks,  ii.  509. 

secreting  letter,  with  intent  to  embezzle  the  postage,  ib. 

stealing  letters  by  persons  not  employed  in  the  post-office,  ib. 

by  persons  employed  in  the  post-office,  ii.  510. 

case  of  obtaining  the  bags  from  the  post-office  by  fraud,  ii.  509. 

case  of  letter-carrier  taking  letters  out  of  the  office,  intending  to  de- 
liver them,  but  embezzle  the  postage,  ii.  510,  511. 

dropping  letter  into  water-closet  to  avoid  a  penalty,  ii.  512. 

receiving-house,  ii.  513. 

stealing  out  of  a  post-office,  ib. 

pigeon-holes  in  a  post-office,  ii.  514. 

construction  of  the  52  Geo.  3,  as  to  the  terms  '  intrusted  in  consequence 
of  such  employment,'  and  '  whilst  so  employed/  ib. 

possession  of  a  mail  rider,  ii.  515. 

officers  fraudulently  issuing  money-orders,  ib. 

forgery  of  hand  of  receiver-general  of,  ii.  908. 
POST-OFFICE  MARKS, 

when  and  of  what  evidence,  ii.  509  ;  iii.  209. 

forgery  of,  ii.  908. 
POUNDBREACH, 

whether  indictable,  i.  572. 
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POWER  OF  ATTORNEY, 
is  a  deed,  ii.  943. 
forging  to  transfer  stock,  ii.  858. 
PREFINES, 

forgery  of  the  hand  of  receiver  of,  ii.  851,  900. 
PREGNANT  WOMEN, 

he  who  counsels  to  murder  the  child  is  accessory  to  the  murder,  i.  62. 
murder  in  attempting  to  procure  abortion,  i.  740. 
administering  poison,  &c.  to  procure  miscarriage,  i.  899. 
PRESS, 

power  to  impress  seamen,  i.  822. 

killing  on  flight  of  party  impressed,  i.  859. 
PRESUMPTIONS, 

nature  and  instances  of,  iii.  215. 
PRETENCES.— See  FALSE  PRETENCES. 
PREVIOUS  CONVICTION, 

how  proved  under  Coin  Act,  i.  121. 

under  Larceny  Act,  ii.  348. 
proceedings  on  the  trial,  ib. 
punishment  after,  ii.  346,  347,  349. 
PRINCIPAL, 

in  the  first  degree,  i.  49. 
in  the  second  degree,  ib. 
termed  aider  and  abettor,  ib. 

sometimes  accomplice,  ib. 
formerly  considered  accessory  at  the  fact,  ib. ' 

and  not  triable  till  principal  convicted,  ib. 
must  be  charged  with  being  present  aiding  and  abetting,  i.  57. 
how  far  he  must  be  present  at  the  commission,  i.  49. 

what  shall  constitute  such  presence,  ib.  et  seq. 
there  must  be  some  participation,  i.  50. 
all  present  are  principals  though  one  only  acts,  ib. 

must  be  near  enough  to  assist,  i.  51. 
throwing  goods  out  of  window  to  an  accomplice,  i.  52. 
how  he  differs  from  an  accessory  before  the  fact,  i.  57. 
by  means  of  an  innocent  agent,  i.  53. 

contra,  a  guilty  one,  ib. 

in  a  crime  done  in  prosecution  of  some  unlawful  purpose  by  several, 
i.  55. 

where  there  is  a  general  resolution  against  all  op  posers,  i.  56. 
indictment  against,  i.  57. 
punishment  of,  under  Consolidation  Acts,  i.  5. 

the  same  person  may  be  a  principal  and  an  accessory  in  the  same  felony, 
i.57. 

he  could  not  formerly  be  charged  as  both  in  one  indictment,  ib. 

note  (#). 
a  man  cannot  be  indicted  as,  after  an  acquittal  as  accessory  before  the 

fact,  i.  75. 
all  are  principals  in  every  case  of  misdemeanor,  i.  61. 

in  a  riot,  i.  381. 

PRISON-BREAKING — See  also  RESCUE  and  ESCAPE. 
definition  of,  i.  592. 
felony  at  common  law,  ib. 
by  the  1  Edw.  2,  st.  2,  ib. 
what  is  a  prison  within  the  Act,  ib. 
of  the  regularity  of  the  imprisonment,  ib. 
of  the  nature  of  the  crime  for  which  the  party  was  imprisoned,  i.  593. 


ccxxviii  Index. 

PRISON-BREAKING— continued. 

of  the  nature  of  the  breaking,  i.  594. 

proceedings  for,  i.  595. 

indictment,  evidence,  and  punishment,  ib. 

where  the  party  breaking  prison  is  a  convicted  felon,  i.  596. 

by  convicts  in  the  Millbank,  Parkhurst,  and  Pentonville  Penitentiary,  ib. 

613,  et  seq. 
PRISONERS'  COUNSEL  ACT, 

prisoner  entitled  to  copies  of  depositions,  iii.  350,  et  seq. 

cases  relating  to,  iii.  354. 

entitled  to  full  defence  by  counsel,  iii.  351,  note. 

cases  relating  to,  ib. 
PRIVATE  PERSONS, 

suppression  of  affrays  by,  i.  408. 

as  to  their  right  to  enter  with  force  when  they  have  legal  title,  i.  421. 

bringing  felons  to  justice,  killing,  i.  735. 

authority  of,  to  arrest,  &c.  in  cases  of  felony,  ib.  799. 

in  cases  of  attempts  to  commit  felony,  i.  800. 
PRIVILEGED  COMMUNICATIONS, 

between  client  and  attorney  and  counsel,  iii.  502. 

rule  confined  to  legal  advisers,  iii.  503. 

arbitrator,  iii.  504. 

interpreter,  agent,  clerk,  ib. 

person  consulted  as  attorney  not  being  one,  ib. 

attorney  not  consulted  as  such,  iii.  505. 

where  two  parties  employ  the  same  attorney,  ib. 

communications  in  the  presence  of  both  parties,  ib. 

what  sort  of  communications  are  privileged,  iii.  506,  et  seq. 

the  general  rule,  what,  iii.  506,  507. 

attorney  not  bound  to  produce  or  state  the  contents  of  deeds,  ib. 

except  for  purpose  of  identification,  iii.  508. 

the  privilege  extends  to  all  knowledge  however  obtained,  ib. 

attorney  not  allowed  to  produce  documents,  ib. 

cases  as  to  forged  instruments,  iii.  509,  et  seq. 

forged  wills,  iii.  510,  et  seq. 

attorney  compelled  to  produce  forged  document,  iii.  511. 

privilege  does  not  apply  to  illegal  transactions,  iii.  512. 

what  questions  counsel  may  decline  to  answer,  iii.  513. 

as  to  what  facts  an  attorney  may  be  examined,  iii.  514,  et  seq. 

document  produced  in  court  by  one  party  and  seen  by  the  other,  iii.  515. 

a  person  interested  cannot  compel  the  production,  iii.  516. 

the  confidence  does  not  cease  by  attorney  becoming  interested,  ib. 

attorney  cannot  use  confidential  communication  on  his  own  behalf,  ib. 

communications  to  gain  information,  ib. 

cross-examination  of  attorney,  iii.  517. 

title  deeds  privileged,  ib. 

where  a  party  is  not  bound  to  produce,  he  is  not  bound  to  state  the  con- 
tents, ib. 

how  the  question  may  be  raised  and  decided,  ib. 

informers,  ib. 

agent  of  government  or  police,  iii.  518. 

the  rule  does  not  apply  to  ordinary  prosecutions,  ib. 

official  communications,  ib. 

questions  contrary  to  state  policy,  iii.  519. 

who  is  to  decide  as  to  the  production  of  a  document,  iii.  519. 

transactions  of  privy  council,  ib. 
before  grand  jury,  ib. 
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PRIVILEGED  COMMUNICATIONS-  continued. 

House  of  Commons,  iii.  521. 
PRIVY  COUNCIL, 

transactions  in,  privileged,  iii.  519. 
PRIZE  FIGHT, 

death  by,  i.  854. 
PRIZE  MONEY, 

forging  to  obtain,  ii.  913. 
PROBATE, 

the  seal  of  court  proves  itself,  iii.  342. 

conclusive  evidence  of  will  generally,  ib. 

not  so  on  indictment  for  forgery,  ib. 
PROCESS.— See  tit.  ARREST. 

obstructing  process,  i.  569,  et  seq. 

opposing  arrest  upon  criminal  process,  ib. 
giving  assistance  to  persons  pursued  on  suspicion  of  felony,  ib. 
in  places  of  supposed  privilege,  i.  570. 
as  to  the  lawfulness  of  the  arrest,  ib. 
by  rescue  of  the  party  arrested,  i.  571. 
by  rescuing  goods  distrained,  poundbreach,  &c.,  i.  572. 
PROMISSORY  NOTE, 

stealing,  ii.  266. 

forging,  ii.  940. 

causing  to  be  made  by  force  or  threats,  ii.  100. 

by  fraud,  ii.  618. 
PROPERTY, 

definition  of,  in  Larceny  Act,  ii.  101. 

real  or  personal,  injuring,  ii.  1098. 
PROSECUTION, 

commencement  of,  what,  and  how  proved,  i.  645. 
PROVISIONS, 

unwholesome,  selling,  i.  169 ;  ii.  605. 

enhancing  the  price  of,  i.  253. 

undue  abatement  of  their  value,  ib. 
PUBLIC  BOOKS, 

when  evidence  and  how  proved,  iii.  347,  356. 
PUBLIC  BRIDGE, 

injuries  to,  ii.  1074. 
PUBLIC  BUILDINGS, 

setting  fire  to,  ii.  1029. 
PUBLIC  COMPANIES, 

securities  of,  stealing,  ii.  266. 

forgery  relating  to  stocks  in,  ii.  858. — See  DIRECTORS. 
PUBLIC  FUNDS, 

securities  relating  to  stock  in,  stealing,  ii.  266. 

forgery  relating  to  stocks  in,  ii.  858,  et  seq. 
PUBLIC  HEALTH, 

offences  affecting,  i.  167,  et  seq. 
PUBLIC  OFFICERS.— See  tit.  OFFICERS. 
PUBLIC  WORSHIP, 

disturbance  of,  i.  415,  et  seq. — See  tit.  DISTURBANCE. 
PUNISHMENT.— See  the  Titles  of  the  respective  Offences. 

of  felonies,  not  punishable  by  any  statute  except  7  &  8  Geo.  4,  c.  28,  i.  3. 
PURPORT, 

meaning  of,  in  indictments,  ii.  803,  et  seq. 
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Q. 

QUAKERS, 

marriages,  i.  315. 
QUARANTINE, 

neglecting,  i.  165,  et  seq. 
26  Geo.  2,  c.  6, 

disobedience  to  order  of  council  under,  indictable,  i.  165. 
6  Geo.  4,  c.  78,  ib. 

penalty  on  masters  and  others  quitting  vessels  or  permitting 

others,  &c.  or  not  conveying  them  to  the  appointed  places,  ib, 

persons  coming  in  such  vessels,  or  going  abroad  and  quitting 

them  before  discharged,  &c.,  ib. 

penalty  on  officers  and  others  embezzling  the  goods  performing 
quarantine,  or  neglecting  or  deserting  their  duty,  or  giving 
false  certificates,  &c.,  i.  166. 

publication  of  orders  in  council  in  London  Gazette  sufficient 

notice,  ib. 
evidence  of  the  place  from  which  vessel  came,  &c ,  ib. 

of  having  been  directed  to  perform  quarantine,  ib. 
of  liability  to  quarantine,  ib. 
QUARTER  SESSIONS, 

jurisdiction  of,  5  &  6  Viet.  c.  38,  App.  Stat.  v. 
QUAY, 

stealing  from,  ii.  379. 
destroying  wall,  &c.  of,  ii.  1071. 
QUESTIONS, 

to  prisoners,  iii.  405. 

R. 

RABBITS, 

larceny  of,  ii.  281. 

taking,  in  a  warren,  ii.  374. 
RAILWAY, 

servants  guilty  of  misconduct,  i.  1054. 

meaning  of  terms,  i.  1055. 

placing  wood,  &c.  on,  ib.  1056. 

casting  stone,  &c.  at  carriage,  i.  1055. 

acts  or  omissions  endangering  passengers,  i.  1056. 

railway  when  complete,  i.  1057. 

what  is  a  wilful  act,  i.  1058,  1059. 

what  a  malicious  act,  i.  1059. 

as  to  the  intent,  i.  1060. 

venue  of  offence  committed  on  a  journey  by,  i.  1061. 
RAM, 

stealing,  &c.,  ii.  360. 

killing,  with  intent  to  steal,'  ib. 

maliciously  killing,  ii.  1057. 
RAPE, 

definition  of  the  offence,  i.  904. 

punishment  of,  ib. 

aiders  and  accessories,  ib. 

persons  capable  of  committing,  i.  905. 

persons  on  whom  it  may  be  committed,  ib. 

in  what  the  crime  consists,  i.  906,  et  seq. 

by  passing  for  a  woman's  husband,  i.  908. 

by  pretence  of  medical  treatment,  i.  910. 
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RAPE — continued. 

carnal  knowledge  necessary  to  constitute,  i.  912,  et  seq. 

penetration,  ib. 

rupture  of  the  hymen,  ib. 

emissio  seminis,  i.  913. 

what  is  sufficient  proof  of  carnal  knowledge,  i.  916. 

cases  on  that  point,  ib.  et  seq. 

indictment,  i.  920,  et  seq. 

party  ravished  a  competent  witness,  i.  922. 

her  credibility,  how  to  be  left  to  the  jury,  ib. 
her  complaints,  when  admissible,  ib. 
not  the  particulars  of  them,  ib. 
when  she  is  dead  or  absent,  i.  924. 
her  character,  i.  925. 

great  caution  to  be  used  on  the  trial,  i.  926. 
punishment  of  accessories,  i.  927. 
assault  with  intent  to  ravish,  ib. 
carnal  knowledge  of  female  children,  i.  929. 
by  an  infant,  i.  8. 

indictment  for  attempt  to  commit,  need  not  negative  the  commission,  i.  84. 
murder  by,  i.  699. 
REAL  PROPERTY, 

deeds  relating  to,  stealing,  &c.,  ii.  264. 
injuring,  &c.,  ii.  1098. 
REBELS, 

excuse  for  joining,  what  may  be,  i.  32. 
RECEIPT, 

forgery  of. — See  tit.  FORGERY,  ii.  941,  et  seq. 
RECEIVERS, 

at  common  law  receiving  stolen  goods  only  a  misdemeanor,  ii.  542. 
a  felony  by  statute,  ib. 

a  misdemeanor  where  the  original  offence  is  so,  ii.  543. 
place  of  trial,  ib. 
punishment  where  the  original  offence  is  punishable  by  summary 

conviction,  ii.  544. 

proceeding  against  receiver,  though  principal  not  convicted,  ii.  542. 
counts  for  receiving  and  stealing  may  be  joined,  ib. 
separate  receivers  may  be  included  in  the  same  indictment,  ii.  543. 
on  charge  of  joint  receipt  there  may  be  a  conviction   of  separate  re- 
ceipts, ib. 

indictment  may  contain  as  many  counts  for  receiving  as  for  stealing,  ii.  545. 
successive  receipts  of  the  whole  property,  ib. 
conviction  of  receiving  goods  which  had  been  embezzled,  ib. 
distinction  between  receiver  and  principal  thief,  ii.  546,  et  seq. 
there  may  be  a  conviction  of  receiving,  though  the  evidence  would  have 

supported  a  verdict  of  stealing,  ii.  548. 
a  person  may  be  indicted  for  receiving  goods  stolen  by  persons  unknown, 

ii.  549. 
indictment  for  receiving  stolen  goods,  ib.  et  seq. 

it  is  sufficient  to  state  the  conviction  without  the  attainder  of  the 

principal,  ii.  550. 

need  not  state  time,  place,  &c.,  ib.  et  seq. 
indictment  need  not  name  the  principal,  ii.  551. 
indictment  against  several  receivers  stating  the  goods  to  have  been  stolen 

by  an  evil-disposed  person,  ib. 

separate  receivers  may  be  tried  together  with  the  principal,  ii.  552. 
what  counts  may  be  joined,  ib.  553. 
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RECEIVERS— continued. 

indictment  for  receiving  goods  obtained  by  false  pretences,  ii.  554. 

what  constitutes  a  receiving  at  common  law,  ib. 

under  the  statute,  ib. 

some  evidence  necessary  that  the  goods  were  stolen  by  another  person, 
ii.  555. 

what  is  such  evidence,  ib. 

where  goods  are  alleged  to  have  been  received  from  A.,  it  must  be  so 
proved,  ii.  556. 

not  so  where  there  is  a  count  for  a  substantive  felony,  ii.  557. 

acquittal  of  stealing,  conviction  of  receiving  the  chattels  *  so  as  aforesaid 
feloniously  stolen,'  ii.  556. 

upon  a  joint  charge  a  joint  receipt  must  formerly  have  been  proved,  ii.  558. 

servant  receiving  by  the  direction  of  his  master,  ib. 

manual  receipt  not  necessary,  ii.  559. 

there  may  be  a  joint  possession  by  the  thief  and  receiver,  ib. 

receipt  by  wife  adopted  by  husband,  ii.  560. 

the  thing  received  may  be  stated  under  a  different  denomination  from 

that  stolen,  ii.  561. 
proceeds  of  stolen  notes,  ib. 

receiving  goods  converted  by  a  bailee,  ii.  562. 

where  the  owner  has  had  possession  by  himself  or  his  agent  after  the 
larceny,  ib. 

question  whether  there  was  a  receiving  or  stealing,  ii.  563. 

evidence  of  possession  by  r>  ceiver,  ii.  564. 

imperfect  possession  of  fowls  sent  by  coach,  ib. 

brought  in  a  bag,  ii.  565. 

evidence  of  guilty  knowledge,  ii.  567. 

other  receipts  of  other  stolen  property,  ii.  568,  et  seq. 

but  not  evidence  of  stealing  other  property,  ii.  569. 

letters  between  the  thief  and  the  receiver,  ib. 

advertisement  in  a  paper,  ii.  571. 

evidence  of  the  principal's  conviction,  ib. 

principal  felon  a  witness,  ib. 

receiver  may  controvert  the  guilt  of  the  principal,  ib. 

autrefois  acquit,  plea  of,  ib. 

indictment  must  show  that  the  court  has  jurisdiction  to  try  the  receiver,  ib. 

receiver  may  be  tried  in  any  county  where  the  property  has  been  in  pos- 
session of  his  agent,  ii.  572. 

where  the  stealing  is  in  A.  and  the  receiving  in  B.,  the  receiving  may  be 
laid  and  tried  in  A.,  ib. 

accessories,  ii.  542. 

restitution  of  stolen  property,  ii.  572. 

of  unlawfully  receiving  tackle  or  goods  cut  from  or  left  by  ships,  ii.  601. 

receivers  of  cargo,  goods,  &c.,  stolen  on  the  Thames,  ii.  602. 
RECOGNIZANCE, 

to  keep  the  peace  in  felony,  i.  5. 

in  misdemeanor,  ib. 

forging,  ii.  856. 
RECORDS, 

stealing,  &c.,  ii.  265. 

forging  or  altering,  ii.  852,  et  seq. 

proof  of,  iii.  337. 

amendment  of,  iii.  318,  et  seq. 
REGISTER, 

of  deeds,  forgery  of,  ii.  935. 

marriage,  &c.  forging,  ii.  928. 

copies  of,  forging,  &c.,  ii.  929. 
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REGRATING, 

statutes  as  to,  repealed,  i.  252. 
RELIGIOUS  ASSEMBLIES, 

contemptuously,  &c.  disquieting  or  disturbing,  i.  415,  et  seq. 
REPEAL  OF  STATUTE, 

effect  of,  i.  92. 
REPLY, 

evidence  in,  iii.  530. 
REQUEST, 

for  the  delivery  of  goods,  &c.,  forgery  of,  ii.  941. 
indorsement  or  assignment  of,  ib. 
cases  as  to  such  requests,  ii.  995,  et  seq. 
RESCUE. — See  tit.  PRISON-BREAKING  and  ESCAPE. 

obstructing  process  by  rescue  of  party  arrested,  i.  571. 
rescuing  goods  distrained,  i.  572. 

freeing  another  from  arrest  or  imprisonment,  i.  597,  et  seq. 
sort  of  prison,  ib. 

of  imprisonment  and  breaking,  ib. 
a  rescuer  may  be  guilty  of  high  treason,  ib. 
rescuing  from  court,  i.  1036. 

breaking  a  prison  is  not  a  felony,  unless  the  prisoner  escape,  i.  598. 
proceeding  against  rescuers,  ib. 
indictment,  ib. 
punishment,  ib. 

aiding  a  prisoner  to  escape,  i.  599. 

statutes  respecting  the  rescuing  of  prisoners  or  aiding  them  to  escape, 
i.  600,  et  seq. 

rescuing  person  in  custody  for  murder,  ib. 
rescuing  the  body  of  a  murderer  after  execution,  ib. 
52  Geo.  3,  aiding  the  escape  of  prisoners  of  war,  i.  601. 
16  Geo.  2,  aiding  a  prisoner  convicted  or  committed  for  treason  or 
felony  to  escape,  ib. 

confined  for  debt,  i.  602. 
conveying    any   disguise    or    instruments  into   prison  to   aid 

escapes,  ib. 
assisting  persons  charged  with  treason  or  felony  in  attempt  to 

escape  from  constable,  &c.  &c.,  i.  603. 
limitation  of  prosecutions,  ib. 

persons  ordered  for  transportation  under  this  Act,  and  return- 
ing, &c.,  ib. 
cases  on  the  construction  of  the  Act,  ib. 

a  commitment  on  suspicion  not  within  it,  ib. 

the  statute  does  not  extend  to  cases  where  an  actual  escape 

is  made,  ib. 
where  the  prisoner  has  been  pardoned  on  condition,  &c., 

i.  604. 

where  the  party  does  not  know  the  prisoner's  offence,  ib. 
indictment  on  the  statute,  ib. 
evidence  of  prisoner's  conviction,  ib. 

4  Geo.  4,  c.  64,  conveying  any  disguise,  arms,  &c.  a  sufficient  intent 

to  aid,  &c.  an  escape,  ib. 
assisting  any  prisoner  to  escape,  felony,  ib. 
trial  and  evidence,  ib. 

5  Geo.  4,  c.  84,  rescuing  or  aiding  escape  of  persons  ordered  to  be 
transported  from  custody  of  overseer,  &c.,  i.  606. 

of  persons  under  sentence  of  transportation,  i.  607,  et  seq. — See  tit.  TRANS- 
PORTATION. 
of  persons  from  the  Millbank  Penitentiary,  i.  613. 
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RESERVOIR, 

destroying  dam,  &c.  of,  ii.  1071. 

floodgate  of,  ib. 

removing  materials  to  secure,  ib. 
RESTITUTION, 

of  stolen  property,  ii.  354. 

of  property  received  with  guilty  knowledge,  ib. 
of  property  obtained  by  false  pretences,  ib. 
except  negotiable  securities,  ii.  355. 

in  prosecutions  of  bankers,  factors,  &c.,  ib. 
proceeds  of  stolen  property,  ib. 
after  transfer  under  Factors'  Act,  ib. 
where  prisoner  pleads  guilty,  ii.  356. 
no   authority  to  make  an  order  except  as  to  what  has  been  stolen  and  its 

proceeds,  ib. 

where  there  has  been  a  sale  in  market  overt,  ib. 
RESURRECTION-MEN,  i.  629.— See  tit.  DEAD  BODIES. 
REVENUE  LAWS, 

offences  against,  i.  172,  et  seq. 
smuggling,  i.  172. 

definition  of,  ib. 
J6  &  17  Viet.  c.  107,  ib. 

vessels  not  bringing  to  may  be  fired  at,  ib. 
vessels,  &c.  may  be  searched,  i.  173. 
officers  may  enter  and  search  houses,  when,  ib. 
officers  may  detain  and  search  carts,  &c.,  ib. 
persons  escaping  may  afterwards  be  detained,  i.  174. 
penalty  for  making  signals  to  smugglers,  ib. 
proof  of  not  being  a  signal  to  lie  on  defendant,  i.  175. 
any  one  may  prevent,  &c.  signals,  ib. 

penalty  on  persons  resisting  officers,  or  rescuing,  &c.  goods,  ib. 
three  or  more  persons  armed  with  fire-arms  and  other  offensive 
weapons,  and  assembled  for  purpose  of  assisting  the  landing, 
&c.,  guilty  of  felony,  i.  176. 
persons    shooting    at  any  boat,  &c.  or  wounding  officers,  &c., 

guilty  of  felony,  ib. 

any  person  in  company  with  four  others,  &c.  found  with  goods 
liable  to  forfeiture,  and  carrying  offensive  weapons,  &c.,  or 
disguised,  guilty  of  felony,  i.  177. 
persons  assaulting  officers  transportable,  ib. 
offences  on  the  seas  to  be  deemed  to  have  been  committed  at 

the  place  where  the  offender  is  taken,  ib. 
indictments  to  be  preferred  by  order  of  the  commissioners,  ib. 
onus  probandi    as   to   payment   of  duty  on  persons  claiming 

goods,  i.  178. 

averment  of  certain  matters  sufficient  till  contrary  proved,  ib. 
persons    employed   to   prevent    smuggling  to  be  deemed  duly 

employed,  ib. 

viva  voce  evidence  of  being  officer,  ib. 
time  for  commencing  prosecutions,  ib. 
indictments  may  be  tried  in  any  county,  ib. 
what  a  malicious  shooting  at  a  vessel,  i.  179. 
shooting  by  officers  without  hoisting  signal,  ib. 
what  are  offensive  weapons,  ib.  et  seq. 
what  an  assembling,  i.  181. 

indictment  need  not  state  the  signal  to  have  been  made  between  21st 
September  and  1st  April,  i.  175. 
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REVENUE  LAWS— continued. 

as  to  stating  the  officers'  duty,  i.  174. 

killing  by  firing  at  smugglers  to  make  them  bring  to,  i.  860. 

as&aulting  officers,  &c.  indictable  at  common  law,  i.  172. 

count  for  common  assault  not  triable  in  a  foreign  county,  i.  181. 
REWARD, 

taking,  for  helping  to  the  discovery  of  stolen  goods,  i.  195 ;  ii.  574. 

the  principal  felon  may  be  witness,  ii.  575. 

if  a  person  know  those  who  have  stolen  the  property,  and  receive  money 
to  purchase  it  from  them,  not  meaning  to  bring  them  to  justice,  he  is 
within  the  Act,  though  he  did  not  mean  to  screen  them,  ib. 
the  money  may  be  paid  after  the  return  of  the  property,  ii.  576. 
what  is  the  meaning  of  '  corruptly '  and  *  pretence,'  ii.  577. 
advertising,  for  return  of  stolen  property,  made  liable  to  a  penalty,  ib. 
for  apprehending  felons,  iii.  592,  et  seq. 
RICKS, 

setting  fire  to,  ii.  1063. 
RING-DROPPING, 

larceny  by,  ii.  226,  et  seq. 

felony  to  aid  a  person  to  obtain  money  by,  i.  55. 
RINGING  THE  CHANGES 

an  uttering  of  counterfeit  coin,  i.  125. 
RIOT — See  tit.  UNLAWFUL  ASSEMBLY. 
definition  of,  i.  378. 
women  are  punishable  for,  i.  387. 

but  not  infants  under  the  age  of  discretion,  ib. 

when  the  law  authorizes  force,  an  assembling  will  not  be  riotous,  i.  378. 
how  far  the  object  must  be  of  a  private  nature,  i.  279. 
as  to  the  degree  of  violence  or  terror,  ib. 
the  legality  of  the  act  intended  is  not  material,  if  there  be  violence  and 

tumult,  i.  380. 

how  far  the  violence  and  tumult  must  be  premeditated,  i.  381. 
though  the  parties  assemble  for  an  innocent  purpose,  they  may  afterwards 

be  guilty  of  a  riot,  ib. 

any  one  taking  part  in  a  riot  is  a  rioter  ;  all  are  principals,  ib. 
rioters  pulling  down,  &c.  churches,  houses,  mills,  &c,,  i.  382. 
buildings  used  for  trades  and  manufactures,  ib. 
engines,  &c.  for  working  mines,  ib. 
injuring  buildings,  &c.,  i.  383. 

where  rioters  desist  from  demolishing  of  their  own  accord,  ib. 
where  they  are  interrupted  by  constables,  &c.,  i.  384. 
the  beginning  to  pull  down  must  be  with  intent  to  demolish  the  whole 

house,  ib. 

destroying  by  fire,  i.  385. 

some  part  of  the  freehold  must  be  destroyed,  i.  386. 
33  Geo.  3,  c.  67,  ib. 

seamen  preventing  the  loading  of  vessels,  ib. 
difference  between  a  riot  and  unlawful  assembly,  i.  388. 
suppression  of  riots,  i.  401. 
by  common  law^  ib. 
by  statutes,  i.  403. 
indictment  for,  and  trial,  ib. 
punishment  for,  i.  405. 
killing  by  officers  in,  i.  895. 
conspiracy  to  commit,  iii.  124. 
RIVERS, 

considered  as  highways,  i.  531. 
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RIVERS — continued. 

nuisances   and   obstructions    to,  within  the  same  principle  as  those  to 

highways,  i.  531. 
still  highways,  though  the  course  changed,  ib. 

effect  of  an  Act  to  change  the  course  on  a  towing-path,  i.  484. 
public  not  entitled  to  a  towing-path  at  common  law,  i.  531. 
soil  of,  whose  it  is,  ib. 

how  the  public  right  to  use  a  river  may  be  destroyed,  i.  532. 
flowing  of  the  tide  prima  facie  evidence  that  the  river  is  public,  ib. 
obstructions  on  public  rivers,  ib. 

cases  which  have  and  have  not  been  held  so,  ib.  et  seq. 
where  owners  of  adjacent  lands  may  raise  the  banks  of  a  river,  i.  533. 
no  defence  that  a  nuisance  produces  more  advantage  for  other  purposes, 

i.  535. 

injury  too  slight  to  support  an  indictment,  ib. 
sunken  vessels,  i.  537. 
weir  granted  by  the  Crown  before  Edw.  1,  ib. 

indictment  for  obstructing,  i.  541. 
liability  to  clear  the  passage  of,  i.  540. 
offences  upon,  within  the  admiral's  jurisdiction,  i.  153. 
stealing  goods  on,  ii.  379. 
breaking  down,  &c.  locks  on,  ii.  1071. 
removing  materials  to  secure  banks  of,  ib. 
ROAD.— See  tit.  HIGHWAY. 

private,  set  out  by  Act  of  Parliament,  no  indictment  lies  for  not  repairing, 

i.  88. 
setting  a  person  on  a  footway  to  distribute  handbills  whereby  the  way  was 

impeded,  not  indictable,  i.  89. 

so  throwing  skins  into  a  road,  and  causing  a  private  injury,  ib. 
ROBBERY, 

from  the  person, 

definition  of,  ii.  98. 

an  aggravated  species  of  larceny,  ii.  101. 
robbery  attended  with  wounding,  &c.,  punishment,  ii.  99. 
robbery,  ii.  98. 
stealing  from  the  person,  ib. 
conviction  of  assault  with  intent,  ib. 
assault  with  intent  to  rob,  ib. 
demanding  money  with  menaces,  ii.  99. 
inducing   a  person  by  threats  to  execute  deeds,  &c., 

ii.  100. 
principals  in  the  second  degree  and  accessories,  ii.  101, 

139. 

meaning  of  the  word  'property,'  ii.  101. 
of  the  felonious  taking,  ib. 

amount  of  the  property  immaterial,  ib. 

but  it  must  be  of  some  value,  and  taken  from  the  peaceable 

possession  of  owner,  ii.  102. 
the  taking  must  be  such  as  to  give  the  robber  the  possession  of 

the  thing  taken,  ii.  103. 
there  may  be  a  taking  in  law,  ii.  104. 

there  must  be  the  animus  fur andi  or  felonious  intent,  ib.  et  seq. 
the  taking  is  sufficient,  if  it  be  in  the  presence  of  the  owner, 

ii.  106. 

the  taking  must  not  precede  the  violence  or  putting  in  fear,  ii.  108. 
of  the  property  being  taken  against  the  will  of  the  party,  ib. 
of  the  violence,  ib. 


Index.  ccxxxvii 

ROBBERY— continued. 

the  degree  of  violence,  ii.  109. 

violence  accompanied  by  some  colourable  and  specious  pretence, 

ii.  110,  et  seq. 
property  obtained  by  violence,  though  not  used  for  the  purpose,  ii.  112, 

et  seq. 
of  the  putting  in  fear,  ii.  113. 

of  the  fear  of  injury  to  the  person,  ib. 

it  may  be  presumed  though  the  party  go  to  meet  the  robber, 

&c.,  ii.  114. 

it  may  exist,  though  the  property  be  taken  by   a  pre- 
tence, ib. 

of  the  fear  of  violence  to  the  child  of  the  party,  ib. 
of  the  fear  of  injury  to  the  property,  ii.  115. 

threat  to  tear  the  prosecutor's  mow  and  level  his  house,  ib. 
prisoner  at  the  head  of  a  mob,  ib. 
threat  of  destroying  house,  ii.  116,  117. 
other  demands  admissible  in  evidence,  ii.  116. 
of  the  fear  of  injury  to  the  character,  ii.  118. 
of  the  fear  of  being  sent  to  prison,  ib. 

the  fear  of  accusation  of  sodomitical  practices,  ii.  119,  et  seq. 
immaterial  whether  party  be  guilty,  ii.  129. 
meaning  of  the  terms  '  accuse '  and  'threaten  to  accuse,'  ii.  130. 
other  statements  of  prisoner  admissible,  ib.  132. 
assault  with  intent  to  rob,  ii.  136. 
no  actual  demand  necessary,  ib. 

conviction  of  assault  on  indictment  for  robbery,  ii.  138. 
presumption  of  repentance  in  one  of  several  engaged  in   a 

common  design,  ii.  139. 
the  indictment,  ii.  140. 
the  words  '  feloniously '  and  '  violently,'  ib. 
jointly  against  several,  ii.  141. 

statement  of  the  place  where  the  robbery  was  committed,  ii.  142. 
using  the  maiden  name  of  prosecutrix,  where  she  had  married 

after  the  robbery,  ib. 

meaning  of  'at  the  time*  of  the  robbery,  ii.  143. 
the  verdict,  ii.  144. 

may  be  guilty  of  simple  larceny  only,  ib. 
of  unlawfully  wounding,  ib. 
ROMAN  CATHOLICS, 

marriages  of,  in  Ireland,  i.  313. 
disturbance  of  worship  of,  i.  419. 
ROOTS,  &c., 

stealing  in  gardens,  ii.  259. 
elsewhere,  ii.  260. 
destroying  in  gardens,  ii.  1068. 

elsewhere,  ib. 
ROPE-DANCERS, 

public  nuisances,  i.  446. 
ROUT, 

definition  and  description  of,  i.  378, 387. 
punishment  of,  i.  405. 
ROYAL  FAMILY, 
marriages  of,  i.  961. 
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s. 

SACRILEGE, 

breaking  and  entering  church,  &c.  and  committing  a  felony,  ii.  71. 

committing  a  felony  in  and  breaking  out,  ib. 

a  tower  is  parcel  of  the  church,  ib. 

vestry,  ib. 

meaning  of  the  word  ( chapel/  ii.  72. 

statement  of  property  in  indictment  for,  ii.  73. 

principals  in  second  degree  and  accessories,  ii.  71. 

the  new  Act  extends  to  any  felony,  ii.  72. 
SAILOR. — See  tit.  SEAMEN  and  SOLDIERS. 
SALVAGE, 

assaulting  persons  engaged  in,  i.  1039. 
SCANDALUM  MAGNATUM, 

statutes  of,  i.  341. 
SCHOOLHOUSE, 

breaking  into  and  committing  a  felony,  ii.  94. 

with  intent,  &c.,  ii.  96. 
SCOLD, 

common,  i.  452. 
SCOTLAND, 

marriages  in,  i.  310. 

divorces  in,  i.  272. 

stealing  in,  ii.  332. 
SEA. — See  tit.  HIGH  SEAS. 

offences  committed  on,  i.  2,  144,  et  seq. — See  tit.  PIRACY. 

high  and  low  water  mark,  i.  153. 

offences  committed  on,  against  Accessories  Act,  i.  71. 

Coin  Act,  i.  102. 

Offences  against  Person  Act,  i.  762. 
Larceny  Act,  ii.  331. 
Forgery  Act,  ii.  848. 
Malicious  Injuries  Act,  ii.  1022. 
SEA  BANK, 

destroying,  &c.,  ii.  1071. 

removing  materials  of,  ib 
SEAMEN, 

riotously  preventing  the  loading,  &c.  of  vessels,  i.  386. 

authority  to  impress,  i.  822. 

killing  on  flight  of  party  impressed,  i.  859. 

obstructing  from  pursuing  their  occupations,  i.  1040. 

master  of  vessel  forcing  on  shore  and  refusing  to  bring  home,  i.  963. 

forgery  and  personation  to  obtain  pay,  prize-money,  pensions,  &c.,  ii.  913. 

forgery  of  seamen's  wills,  ii.  918. ' 
SECOND  OFFENCE,^ 

after  conviction  for  first,  i.  79. 

punishment,  &c.  for  second  felony,  ii.  346,  et  seq, 
SECONDARY  EVIDENCE, 

what,  iii.  241. 

no  degrees  in,  ib. 
SECURITY,  VALUABLE, 

definition  of,  ii.  266. 

stealing,  &c.,  ib. 
SEDUCTION, 

of  girl,  i.  936. 

conspiracy  to  seduce,  iii.  130. 
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SENTINEL, 

murder  by,  in  preventing  approach,  i.  823. 
SERVANT, 

not  excused  from  the  commission  of  a  crime  by  the  coercion  of  his  master, 

i.33. 

soliciting  to  steal  his  master's  goods,  a  misdemeanor,  i.  84. 
neglecting  to  provide  with  necessaries,  i.  80. 
master  ill-treating,  i.  1015. 
goods  in  custody  of,  ownership  of,  ii.  291. 

larceny  by,  and  by  persons  having  custody  of  goods,  &c.  as   servants, 
ii.  382,  et  seq. 

offences  at  common  law,  ii.  382. 

cases  where  the  property  stolen  was  received  into  possession  of 

the  master  before  the  taking  by  the  servant,  ib.  et  seq. 
cases  where  the  property  was  merely  delivered  to  servant  for 
master's  use ;  and  servant  purloining,  not  guilty  of  larceny, 
ii.  401,  et  seq. 

where  a  party  has  only  the  bare  charge  or  custody  of  goods,  the 
legal  possession  remains  in  the  owner,  and  such  party  may  be 
guilty  of  larceny,  ii.  382,  etseq. 

sheriff's  officer  clandestinely  selling  goods  seized,  ii.  382. 
bookkeeper  embezzling  bill  delivered  to  him  to  be  sent  by  the 

post,  ib. 
porter  opening  package  and  selling  the  goods,  ii.  383. 

servant  taking  corn  from  his  master's  barge,  ii.  384. 
taking   corn   from  vendor's  vessel   after   it   had  been 

bought  by  his  master,  ii.  387. 
taking  coal  from  his  master's  cart,  ii.  384. 
employed  to  buy  and  fetch  coals,  ii.  386. 
taking  deer-horns  from  his  master's  cart,  ii.  388. 
taking  straw  after  depositing  it,  ib. 
money  in  the  possession  of  the  master  by  the  hands  of  one  clerk 

embezzled  by  another,  ib. 

persons  hired  to  drive  sheep  and  cattle,  ii.  389,  et  seq. 
where  there  is  no  intent  to  dispose  of  the  cattle  when  first  deli- 
vered, ii.  389. 
distinction  in  cases  of  this  kind  between  custody  and  possession, 

ii.  390. 
where  the  person  has  not  only  the  custody,  but  the  possession, 

ib.  393. 

distinction  between  servant  and  bailee  material  still,  ii.  392. 
servants  intrusted  with  money  for  particular  purposes,  ii.  394, 

et  seq. 

servant  of  a  company  disposing  of  a  cheque,  ii.  397. 
banker's  clerk  disposing  of  a  cheque,  ii.  400. 
where  the  property  has  merely  been  delivered  to  the  servant  for 

the  master's  use,  ii.  401. 
cashier  of  a  bank  embezzling  bond  before  it  was  put  in  place 

of  deposit,  ib. 

embezzling  money  before  it  was  put  in  the  till,  ii.  402. 
bankers'  clerk  embezzling  bank  notes  before  they  had  been  in 

their  drawer,  ib. 

evidence  of  money  coming  into  master's  possession,  ii.  403. 
sale  by  servant  according  to  his  authority,  and  appropriation 

of  the  price,  ii.  404. 

sale  by  servant  contrary  to  his  authority,  and  appropriation  of 
the  price,  ii.  4-05. 
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SERVANT— continued. 

disposal  of  hay  out  of  waggon  to  an  associate,  ii.  405. 
questions  of  evidence,  ii.  406,  407,  408. 
servants  of  the  Crown,  ii.  408. 
form  of  indictment,  ii.  409. 
conviction  of  simple  larceny,  ib. 

of  attempt,  ii.  410. 
punishment  of,  ii.  409. 

of  principals  and  accessories,  ii.  410. 
embezzlement  by,  ii.  412,  et  seq. — See  tit.  EMBEZZLEMENT. 
giving  false  characters  to,  ii.  703. 
negligently  setting  fire  to  a  house,  &c.,  ii.  1055. 
SESSIONS, 

order  of  disobeying,  i.  573. 
jurisdiction  of,  5  &  6  Viet,  c,  38,  App.  Stat.  v. 
SEWERS, 

commissioners  of,  property  of,  how  to  be  laid,  ii.  306. 
SHEEP, 

stealing,  ii.  360,  et  seq. 

what  is  a  sufficient  removal,  ii.  361. 
part  of  the  animal  taken,  ib.  et  seq. 
principals  in  second  degree  and  accessories,  ii.  360. 
killing  with  intent  to  steal  the  carcase,  ib. 
cutting  off  part  while  sheep  was  alive,  ii.  363. 
how  sheep  are  to  be  described  in  the  indictment,  ib. 
variances  in  description,  ib.  et  seq. 
offence  of  killing  with  intent,  &c.  is  local,  ii.  366. 
maliciously  killing,  ii.  1057. 
SHERIFF, 

his  officer,  clandestinely  selling  goods  levied,  ii.  382. 
neglect  of  duty  by,  how  punishable,  i.  203. 
extortion  by,  how  punishable,  i.  208,  211. 
not  to  let  his  bailiwick  to  farm,  i.  215. 
UNDER-  SHERIFF, 
extortion  by,  i.  209. 
sheriff's  officer, 

extortion  by,  ib. 
SHIP.-— See  tit.  SEAMEN. 

in  service  of  foreign  state,  &c.,  i.  136,  et  seq. — See  tit.  FOREIGN  STATE. 

running  away  with,  &c.,  i.  145. — See  tit.  PIRACY. 

forcibly  entering  merchant  ships  and  destroying  goods.  &c.,  ib. — See  tit. 

PIRACY. 

making  a  revolt  in,  when  piracy,  i.  145,  148. 
commander  of,  assaulting  to  hinder  from  fighting,  ib. 
quarantine  by,  i.  165. — See  tit.  QUARANTINE. 
shooting  at  a  ship  or  boat,  i.  176, 179. 
putting  combustibles  on  board  without  notice,  i.  441. 
placing  gunpowder  near  to,  with  intent,  &c.,  i.  1017. 
setting  fire  to,  with  intent  to  murder,  i.  973. 
stealing  from,  ii.  379. 

in  distress  or  wrecked,  ib. 

receiving  tackle  or  goods  cut  from,  or  left  by,  ii.  601. 
setting  fire  to,  ii.  1089. 
attempting  to  set  fire  to,  ib. 

placing  gunpowder  near,  with  intent  to  damage,  ii.  1090. 
damaging  otherwise  than  by  fire,  ib. 
exhibiting  false  signals  to  bring  into  danger,  ib. 
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SHIP — continued. 

removing  buoys,  ii.  1091. 

destroying  wrecks,  ib. 

setting  fire  to  ships  of  war,  ib. 

intent  to  defraud  underwriters  though  the  goods  were  not  put  on  board, 

ii.  1093. 

seamen  endangering  life  or  loss  of  ship,  ii.  1094. 
act  tending  to  the  immediate  loss  of,  ii.  1095. 
SHIPWRECKED  VESSEL, 

assaults  on  officers  endeavouring  to  save  property,  i.  1039. 
impeding  person  saving  his  life  from,  i.  974. 
plundering  any  part  of  tackle  or  cargo  of,  ii.  379. 
offering  shipwrecked  goods  for  sale,  ii.  380. 

as  to  the  meaning  of  goods,  ib. 
principals,  accessories,  and  abettors,  ib. 
property  in  wreck,  how  laid,  ii.  296. 
SHOOTING, 

at    any  ship    or    boat,   officer,    &c.   in    resistance    to    revenue    laws, 

i.  176, 179. 
at  persons  maliciously,  i.  973,  et  seq. 

with  intent  to  murder,  maim,  &c.  or  resist  apprehension,  ib.  et  seq. 
SHOP, 

breaking,  &c.  and  committing  a  felony  therein,  ii.  94. 

with  intent  to  commit,  &c.,  ii.  96. 
principals  in  second  degree  and  accessories,  ii.  94. 
whether  the  shop  must  be  for  the  sale  of  goods,  ib. 
setting  fire  to,  ii.  1029. 
SHROUDS, 

ownership  of,  in  whom  to  be  laid,  ii.  298. 
SHRUBS, 

injuring  and  destroying,  ii.  1065. 
stealing,  ii.  257,  258. 
SIGN  MANUAL, 

evidence  of,  i.  621  ;  iii.  621. 
SIGNALS, 

making  lights,  &c.  on  shore,  to  bring  ships  into  danger,  ii.  1090. 

signals  to  smugglers,  i.  174. 
SILK, 

destroying,  in  the  course  of  manufacture,  ii.  1081. 
SLANDER.— See  tit.  LIBEL. 

slanderous  words,  when  indictable,  i.  321,  343. 

statutes  of  Scand.Mag.  i.  341. 
SLAVE  TRADE, 

forgery  of  certificates,  &c.  relating  to,  ii.  925. 
SLAVES, 

dealing  in  slaves,  i.  243,  et  seq. 
5  Geo.  4,  c.  113,i.243. 

dealing,  &c.  in,  on  the  high  seas,  piracy,  &c.,  ib.  et  seq. 
seamen  serving  in  slave  ships  guilty  of  a  misdemeanor,  i.  246. 
offenders  informing  within  a  certain  time  exempted,  ib. 
trial  of  offences,  i.  247. 
SMALLPOX, 

exposing  a  person  affected  with,  in  a  place  of  public  resort,  indictable, 

i.  167. 

inoculating  for,  whether  indictable,  i.  168. 
house  for  reception  of  patients,  whether  a  nuisance,  i.  169. 
persons  inoculating  liable  to  penalty,  ib. 


ccxlii  Index. 

SMUGGLING, 

definition  of,  i.  172. 

killing,  by  firing  at  smuggling  vessel  to  make  her  bring  to,  i.  860. 
offences  of. — See  tit.  REVENUE  LAWS. 
SOCIETIES, 

illegal,  i.  392,  et  seq. — See  tit.  UNLAWFUL  ASSEMBLIES. 
SODOMY, 

definition  of  offence,  i.  937. 
punishment  of,  ib. 
proof  of  carnal  knowledge,  ib. 
attempt  or  soliciting  to  commit,  ib.  939. 
aiders  and  accessories,  i.  938. 
indictment  and  evidence,  ib. 
SOLDIERS  AND  SAILORS, 

serving  foreign  states,  i.  136,  et  seq. — See  tit.  FOREIGN  STATES. 
seducing,  to  desert  or  mutiny,  i.  141,  et  seq. 
37Geo.  3,  i.  141. 

seducing  to  mutiny — trial — indictment,  ib.  142. 
sailor  in  a  sick  hospital  within  the  Act,  i.  142. 
1  Geo.  1,  c.  47,  ib. 

persuading  soldiers  to  desert,  ib. 
consequence  of  desertion  to  the  party  deserting,  ib. 
fraud  by  pretending  a  power  to  discharge,  ii.  608. 
fraudulent  enlistment  as,  ib. 
forgery  and  false  personation  to  obtain  prize-money,  pay,  pensions,  &c., 

ii.  913,  et  seq.,  1011. 
SOLICITING 

to  murder,  i.  967. 
SOLITARY  CONFINEMENT, 
under  Coin  Act,  i.  104. 

Offences  against  the  Person  Act,  i.  900. 
Larceny  Act,  ii.  67. 
Forgery  Act,  ii.  849. 
Malicious  Injuries  Act,  ii.  1022. 
SPENCEAN 

societies  unlawful  assemblies,  i.  396. 
SPIRITUAL  PERSON, 

taking  land  to  farm,  to  forfeit  ten  pounds,  but  not  indictable,  i.  88. 
SPRING  GUN, 

persons  setting  *or  placing  spring  guns,  man-traps,  &c.  guilty  of  a  mis- 
demeanor, i.  1052. 

proviso  for  traps  for  destroying  vermin,  ib. 
persons  permitting  guns,  traps,  &c.  set  by  others  to  continue,  deemed  to 

have  set  the  same,  ib. 

proviso  for  guns,  traps,  &c.  set  for  the  protection  x>f  dwelling-houses,  ib. 
cases  on  the  former  Act,  ib. 
STABBING, 

maliciously,  with  intent  to  murder,  &c.,  i.  972,  et  seq. 
STABLE, 

setting  fire  to,  ii.  1029. 
STACK, 

of  corn,  &c.,  setting  fire  to,  ii.  1063. 
attempting  to  set  fire  to,  ib. 
STAGE-COACHES, 
nuisances  by,  i.  486. 

forgery  in  respect  of  licenses  for,  ii.  938. 
goods  stolen  from,  on  a  journey,  ii.  293,  333. 
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STAGE-COACHMEN, 

furious  driving,  &c.  of,  i.  1051. 
overloading  their  coaches,  i.  880,  note  (g). 
STAMPS, 

forgery  of  an  instrument  on  unstamped  paper,  ii.  751. 

of  a  bill  or  note  on  unstamped  paper,  ib. 
forging  and  transposing,  ii.  878,  et  seq. — See  tit.  FORGERY. 
unstamped  documents  admissible,  iii.  364. 
STARVING, 

apprentice  or  servant,  i.  1015. 
STATUE, 

injuring,  ii.  1096. 
STATUTE, 

offences  created  by,  when  indictable,  i.  86,  et  seq. 

when  not  indictable,  i.  88. 

rule   as  to  whether  the   prescribed   mode   of  proceeding  is  single  or 

cumulative,  ib. 

what  words  in,  create  a  felony,  i.  78. 
disobedience  to,  i.  86,  et  seq. 
to  obstruct  the  execution  of  powers  granted  by,  is  an  offence  at  common 

law,  i.  88. 

contra  for  mam  statuti,  ii.  325,  et  seq. 

rule  for  interpretation  of,  by  7  &  8  Geo.  4,  c.  28,  s.  14,  ii.  327. 
STEALING.— See  tit.  LARCENY. 

in  a  dwelling-house,  ii.  82. — See  tit.  DWELLING-HOUSE. 

in  a  building  within  the  curtilage,  ii.  89. — See  tit.  CURTILAGE. 

in  any  schoolhouse,  shop,  warehouse,  or  counting-house,  ii.  94. 

from  person,   under  circumstances  not  amounting  to  robbery,  ii.  358, 

et  seq. 

deer,  ii.  370. 

from  vessels  in  port,  river,  &c.,  ii.  379. 
naval  or  military  stores,  ii.  516. 
STEAM  ENGINES, 
nuisances  by,  i.  457. 

regulations  of,  1  &  2  Geo.  4,  ib. 
rioters  destroying,  i.  382. 

destroying  those  used  in  manufactures,  ii.  1081. 

in  agriculture,  ii.  1085. 
in  mines,  ii.  1077. 
STERLING  COIN, 

what  is,  i.  94. 
STOCK, 

securities  in,  are  valuable  securities,  ii.  266. 

transfer,  &c.  of,  forgery  relating  to,  ii.  858,  et    seq. — See  tit. 

FORGERY. 
STOLEN  GOODS.— See  tit.  RECEIVERS. 

taking  reward  for  helping  a  person  to,  ii.  574. 
advertising  a  reward  for  the  return  of,  ii.  577. 
STORES, 

naval  or  military, 

larceny  and  embezzlement  of,  ii.  516. 

unlawfully  receiving  or  having  possession  of,  ii.  579,  et  seq. 
having  or  concealing  marked  timber,  ii.  580. 
defacing  King's  marks,  ii.  583. 
new  Act  as  to  naval  and  victualling  stores,  ii.  588. 
marks  of  stores,  ib. 
interpretation  of  terms,  ib. 


ccxliv  Index. 

STORE  S— continued. 

imitation  of  marks,  ii.  588. 
obliteration  of  marks,  ib. 
receiving,  &c.  marked  stores,  ii.  589. 
knowledge  of  marks  when  presumed,  ib. 
criminal  possession,  what,  ib. 
admiralty  alone  to  prosecute,  ii.  590. 

onus  probandi  on  party  possessing  to  account  for  possession,  ib. 
but  the  presumption  may  be   rebutted  by  circumstances, 

&c.,  ib.  et  seq. 

certificates  granted  irregularly,  ii.  592. 
prisoner  must  be  proved  to  have  been  in  the  possession  of  the  stores 

and  known  that  they  were  marked,  ib.  et  seq. 
possession  by  an  agent,  ii.  596. 
a  distinction  taken  between  a  receiving  and  having  in  possession, 

ii.  597. 
the  forfeiture  under  9  &  10  Will.  3,  accrues  by  conviction  on  an 

indictment,  ib. 

counts  on  the  39  &  40  Geo.  3,  c.  89,  ss.  1  &  2,  may  be  joined,  ib. 
.  proof  of  negative  averment  of  prisoner  not  being  contractor,  ib. 
as  to  informer  being  a  witness,  ii.  598. 
who  to  be  considered  informer,  ib. 
punishment,  ib. 
indictment,  ii.  599. 
conviction  of  an  attempt,  ib. 
STRANGLE, 

attempt  to,  i.  973. 
SUBJECTION 

to  the  power  of  others,  when  an  excuse  for  committing  a  crime,  i.  32. 
SUBORNATION.— See  PERJURY. 
SUBPCENA, 

for  witness,  iii.  572. 
SUFFOCATE, 

attempt  to,  i.  973. 
SUING 

in  the  name  of  a  fictitious  plaintiff1,  i.  267. 
SURETY  OF  THE  PEACE, 

arresting  one  to  compel  him  to  give,  i.  805,  note  (d). 
under  Accessories  Act,  i.  69. 
Coin  Act,  i.  104. 

Offences  against  Person  Act,  i.  900. 
Larceny  Act,  ii.  67. 
Forgery  Act,  ii.  849. 
Malicious  Injuries  Act,  ii.  1022. 
SURPLUSAGE, 

doctrine  of,  iii.  305. 
examples  of,  ib. 
SWINDLING, 

cases  of,  ii.  208,  et  seq. 

T. 
TACKLE, 

setting  fire  to,  with  intent  to  murder,  i.  973. 
cut  from  or  left  by  ships,  unlawfully  receiving,  ii.  601,  et  seq. 
used  about  mines,  damaging,  ii.  1078. 
TAILOR, 

larceny  by,  of  cloth  intrusted  to  him,  ii.  237. 
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TELEGRAPHS, 

injuries  to,  i.  1057. 

obstructing  messages  by,  ib. 

attempts,  ib. 
TENANCY, 

fact  of,  may  be  proved  without  producing  lease,  but  not  the  terms  of  it, 

iii.  245. 
TENANTS, 

chattels  and  fixtures  let  to,  larceny  of,  ii.  283,  519. 

injuring  houses  and  buildings,  ii.  1056. 

other  injuries  by,  ii.  1021,  note  (./  ). 
TENANTS  IN  COMMON, 

larceny  by,  ii.  282. 
THAMES, 

receiving  cargo,  goods,  &c.  stolen  on,  ii.  602,  603. 

prevention  of  thefts  on,  ii.  603. 
THREATS  AND  THREATENING  LETTERS, 

at  common  law,  iii.  177. — See  i.  198. 

bills  of  menace,  iii.  177. 

threatening  a  party  with  penalties  for  selling  medicine  without  a  stamp , 
not  indictable,  ib. 

secus  if  the  threat  is  calculated  to  overcome  a  firm  and  prudent  man,  ib. 

offences  by  statutes,  iii.  178. 

letters  threatening  to  murder,  ib. 

to  burn  or  destroy  houses,  ships,  &c.,  iii.  179. 

demanding  money  with  menaces,  iii.  180. 

threatening  to  accuse  of  crimes,  ib. 

infamous  crime  defined,  ib. 

accusing,  &c.  with  intent  to  extort,  iii.  181. 

immaterial  from  whom  the  threats  proceed,  ib. 

principals  and  accessories,  ib. 

cases  on  the  former  statutes,  iii.  182,  et  seq. 

what  was  a  demand,  ib. 

other  Betters  evidence  to  explain  the  letter  in  question,  iii.  184. 

question  left  to  jury  whether  a  letter  contained  a  threat  to  murder,  iii.  185. 

letter  ought  by  necessary  construction  to  import  a  threat  to  burn,  iii.  186. 

but  question  may  be  left  to  jury,  ib. 

former  statute  only  applied  to  crimes  subject  to  infamous  punishment, 
iii.  187. 

letter  stating  that  the  writer  had  overheard  persons  agree  to  injure  pro- 
secutor's property,  ib. 

if  letter  contain  an  application  for  money,  accompanied  by  a  threat  not 
proceeding  from  the  writer,  it  is  within  the  statute,  iii.  188. 

whether  the  threat  be  within  the  statute  depends  on  the  general  nature  of 
the  evil  threatened,  iii.  189. 

it  is  for  the  jury  to  decide  to  whom  the  letter  is  sent,  iii.  190. 

so  whether  it  contains  threats,  ib. 

letter  containing  a  threat  to  murder,  iii.  191. 

threatening  to  support  a  charge  already  made,  iii.  192. 

threatening  to  burn  the  house  of  A.  in  the  occupation  of  B.,  ib. 

threatening  a  landlord  to  burn  his  house  is  within  the  new  Act,  ib. 

meaning  of  'accuse'  and  'threaten  to  accuse,'  iii.  193. 

to  what  the   words    'without  reasonable   and  probable   cause'   apply, 
iii.  194. 

threatening  to  burn  standing  corn,  ib. 

letter  signed  with  initials,  iii.  195. 

a  charge  of  intent  to  extort  money  proved  by  intent  to  extort  bill  of 
exchange,  ib. 

sending  a  letter  knowing  the  contents,  ib. 
VOL.  III.  3  O 
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THREATS  AND  THREATENING  LETTERS— continued. 

case  of  wife  writing  and  husband  delivering  letter,  iii.  195. 

sending  by  post  or  indirect  means,  iii.  196. 

letter  formerly  must  have  been  sent  to  the  person  threatened,  iii.  197. 

where  letter  directed  to  one  person  is  intended  to  reach  another,  ib. 

affixing  letter  to  a  gate,  ib. 

evidence  of  sending  and  uttering,  iii.  198. 

the  indictment  must  set  out  the  letter,  ib. 

mast  aver  from  whom  the  money  was  demanded,  and  who  was  threatened 
to  be  accused,  iii.  199. 

the  intent  must  be  correctly  stated,  ib. 

variance  as  to  crime  charged,  ib. 

express  demand  by  words  unnecessary,  ib. 

menaces  by  pretending  to  set  fire  to  a  rick,  iii.  200. 

threatening  to  accuse  a  clergyman  of  fornication,  ib. 

what  are  sufficient  menaces,  iii.  202  ;  Add.  iii.  679. 

immaterial  whether  the  party  menaced  has  any  money  with  him,  iii.  204. 

evidence  of  an  accusation  of  an  infamous  crime,  ib. 

evidence  of  solicitation,  iii.  206. 

the  jury  are  to  decide  what  the  accusation  was  intended  to  be,  ib. 

so  whether  there  was  an  intent  to  extort,  iii.  207. 

guilt  or  innocence  of  prosecutor  immaterial,  ib. 

evidence  of  the  meaning  of  the  letter,  iii.  208. 

an  expert  may  prove  that  the  letter  is  in  a  feigned  hand,  iii.  209. 

place  of  trial,  ib. 

post-office  marks,  ib. 

declarations  of  prisoner  admissible,  iii.  210. 

prior  and  subsequent  letters,  iii.  211 ;   Add.  iii.  680. 
THRESHING-MACHINES, 

destroying,  &c.,  ii.  1085,  et  seq. 

when  taken  tojpieces,  ii.  1086. 
TIME, 

proof  of,  iii.  332. 

in  indictment  when  material  must  be  alleged,  ii.  326. 
TITLE, 

document  of,  to  goods,  ii.  266. 

to  land,  ii.  264. 
TITLES, 

pretended,  buying  and  selling,  i.  262. 
TOLL-HOUSE,  ' 

injuring,  ii.  1074. 
TOWING-PATH, 

effect  of  an  Act  to  make  a  new  course  for  a  river  upon,  i.  484* 

public  have  no  right  to,  at  common  law,  i.  531. 
TRADE, 

offensive,  carrying  on,  when  a  nuisance,  i.  436. 

cheating  in,  ii.  708. 

setting  fire  to  building  used  in,  ii.  1029. 
TRADE  MARKS, 

statute  relating  to,  ii.  704,  et  seq. 

construction  of  terms,  ii.  704. 

forging  trade  marks,  &c.,  ib. 

applying  forged  trade  marks,  &c.,  ii.  705. 

alterations  of,  deemed  to  be  forgeries,  ii.  700. 

marking  articles  with  false  quantities,  ib. 

selling  articles  so  marked,  ib. 

description  in  indictments,  ii.  707. 

intent  to  defraud,  &c.  need  not  be  stated,  &c.,  ib* 

abettors,  &c.,  ib. 
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TRADE  MARKS — continued. 
punishments,  ii.  708. 
warranty  where  trade  mark  is  used,  ib. 

where  number,  quantity,  &c.  is  marked,  ib. 
TRANSPORTATION, 

fixed  terms  of,  altered  by  9  &  10  Viet.  c.  24,  i.  3. 

penal  servitude  substituted  for,  i.  4. 

a  punishment  sanctioned  only  by  statutes,  i.  607. 

but  assisting  felons  sentenced  to  it  to  escape,  makes  the  party  an 

accessory  at  common  law,  ib. 
earliest  statutes  concerning,  ib.  note  (a). 

5  Geo.  4,  c.  84,  ib.  et  seq. 

s.  1,  all  persons  sentenced  or  ordered  for  transportation  to  be  placed 

under  its  provisions,  ib. 

s.  2,  offenders  adjudged  for  transportation  to  be  transported  under 
its  provisions,  i.  608. 

also  offenders  receiving  a  conditional  pardon,  ib. 
s.  3,  places  of  transportation,  how  appointed,  ib. 

contracts  for  transportation,  ib. 
s.  10,  places  of  confinement  in  England,  i.  609. 
s.  13,  employment  of  convicts  out   of  England   under  a  superin- 
tendent, &c.,  i.  610. 

s.  15,  power  and  duties  of  the  superintendent,  ib. 
s.  17,  convicts  adjudged  to  transportation,  or  pardoned  conditionally 

in  courts  out  of  the  United  Kingdom,  i.  611. 

s.  22,  offenders  ordered  to  be  transported,  &c.  and  being  afterwards 
at  large  without  lawful  cause,  i.  612. 
may  be  tried,  where,  ib. 
persons  rescuing,  or  attempting  to  rescue  them,  i.  612. — See 

also  i.  601,  604  ;  and  tit.  ESCAPE,  RESCUE. 
reward  on  conviction,  i.  612. 
s.  24,  evidence  of  conviction  and  sentence,  i.  613. 

escapes  and  attempts  to  escape,  of  convicts  sentenced  to  transporta- 
tion and  confined  in  the  Parkhurst,  Pentonville,  and  Millbank 
Penitentiary,  ib.  et  seq. 

persons  rescuing  them,  or  aiding  or  permitting  their  escape,  ib. 
trial  for  such  offences,  ib. 

evidence  of  orde'r  of  commitment,  ib. 
all  enactments  as  to  transportation  applied  to  penal  servitude,  i.  615, 

€t  seq. 

persons  returning  from  transportation   after  sentence  by  a  court- 
martial,  i,  618. 
remission  of  term  of  transportation,  i.  619. 

6  Geo.  4,  c.  69,  ib. 

offences  of  transports  sent  to  labour  in  the  colonies,  ib. 
points  decided  on  former  statutes,  ib.  et  seq. 

indictment  and  certificate  of  former  conviction,  ib. 
evidence  of  the  day  of  prisoner's  discharge,  i.  621. 
evidence  of  a  sign  manual,  ib. 

as  to  the  offender  being  referred  to  his  original  sentence  of  transpor- 
tation, i.  622. 
poverty  and  ill-health  a  lawful  excuse  for  not  having  quitted  the 

kingdom,  i.  623. 

TREASON.— See  tit.  PETIT  TREASON. 
TREASURE  TROVE, 

recent  case  as  to,  ii.  296. 
ownership  of,  how  laid,  ib. 

3o2 


ccxlviii  Index. 

TREES, 

stealing,  in  any  park,  &c.,  ii.  257. 
elsewhere,  ii.  258. 

injuring  and  destroying  in  any  park,  &c.,  ii.  1065. 

elsewhere,  ib. 
TRESPASS, 

not  indictable,  i.  91. 

conspiracy  to  commit,  iii.  131. 
TRIAL — See  INDICTMENT. 

postponement  of,  where  a  child  is  incapable  of  giving  evidence,  iii.  613. 

not  to  instruct  an  adult,  iii.  617. 

plea  of  not  guilty  puts  prisoner  on,  7  &  8  Geo.  4,  c.  28,  s.  1,  A.pp.  Stat.  iii. 
TRIGGER, 

drawing,  with  intent  to  shoot,  i.  973,  et  seq. 
TRUSTEE, 

definition  of,  ii.  477. 

fraudulently  disposing  of  property,  ii.  476. 

no  prosecution  without  sanction  of  a  judge,  &c.,  ib. 

who  is  a  trustee  within  the  Act,  ii.  481. 
TURNPIKE  ACT.— See  tit.  HIGHWAY. 
TURNPIKE  GATE, 

destroying,  &c.,  ii.  1074. 
TURNPIKE  KEEPER, 

question  of  tolls  not  triable  on  an  indictment  against,  for  extortion,  i.  209. 
TURNPIKE  TRUSTEES, 

property  of,  how  to  be  laid,  ii.  305. 

« 

U. 
UNDER-SHERIFF, 

extortion  by,  indictable,  i.  209. 
UNDERTAKING  FOR  THE  PAYMENT  OF  MONEY, 

forgery  of,  ii.  94 1 . 

a  conditional  undertaking  sufficient,  ii.  1001. 
by  A.  that  B.  shall  pay,  ii.  1002. 

without  consideration  since  the  19  &  20  Viet.  c.  97,  ii.  1003. 
UNDERWOOD, 

stealing,  ii.  257,  258. 
injuring  and  destroying,  ii.  1065. 
UNDERWRITER, 

setting  fire  to  a  ship  with  intent  to  defraud,  ii.  1089. 
UNIVERSITY, 

setting  fire  to  buildings  belonging  to,  ii.  1029. 
UNKNOWN  PERSON, 

owner,  &c.,  ii.  296. 
UNLAWFUL  ASSEMBLY, 
definition  of,  i.  387. 
instances  of  what  amounts  to,  ib. 
statutes  concerning,  i.  389,  et  seq. 
I  Geo.  1,  st.  2,  c.  5. 

twelve  persons  or  more  not  dispersing  after  being  commanded 

by  justice  of  peace,  &c.  by  proclamation,  ib. 
form  of  proclamation,  ib. 
39  Geo.  3,  c.79,  i.  392. 

certain  societies  (United  Englishmen,  &c.),  suppressed,  ib. 
societies  taking  unlawful  oaths,  &c.,  ib. 
corresponding  societies,  i.  393. 
60  Geo.  3  &  1  Geo.  4,  c.  1,  i.  395. 

meetings  for  the  purpose  of  military  exercise,  ib. 
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UNLAWFUL  ASSEMBLY— cowfcVzMerf. 
57Geo.3,  c.  19,] 
60  Geo  3,  &         >  i.  395,  et  seq. 
1  Geo.  4,  c.  6,  J 

enactments  as  to  meetings  on  pretence  of  deliberating,  &c.  on 

public  grievances  (expired),  i.  396. 
enactments  (perpetual)  of,  57  Geo.  3,  c.  19,  ib.  et  seq. 
meetings  near  Westminster  Hall,  ib. 
societies  taking  unlawful  oaths,  &c.,  Spenceans,  &c.,  ib. 
societies  electing  committees,  delegates,  &c.,  i.  397. 
Act  not  to  extend  to  freemasons  or  others,  ib. 
33  Geo.  3,  c.29,1   .  QQft 
4Geo.4,  c.87,/  1'3)8' 

unlawful  societies  in  Ireland,  ib. 
39  Geo.  3,  c.  79,  i.  399. 

debating  societies,  &c.,  ib. 
13  Car.  2,  c.  5,  i.  400.  • 

tumultuous  petitioning,  ib. 

evidence  upon  an  indictment  for  a  conspiracy  in  unlawfully  assembling 
to  excite  disaffection,  i.  404. 

declarations  of  the  parties  assembling,  i.  405. 
UNLAWFUL  SPORTS, 

death  by,  i.  854. 
'UNLAWFULLY  AND  INJURIOUSLY,' 

these  words  in  an  indictment  preclude  all  legal  excuse,  i.  168. 
UNLAWFULLY  AND  MALICIOUSLY, 

where  necessary  to  be  used,  ii.  1046,  1066. 
UNWHOLESOME  FOOD, 

indictment  for  selling,  i.  169. 
UTTERING, 

forged  instruments,  ii.  824,  et  seq. 

V. 
VAGRANT  ACT, 

5  Geo.  4,  apprehension,  &c.  of  persons  under,  &c.,  i.  816,  note  (k). 
VALUABLE  SECURITY, 

definition  of,  ii.  266. 

stealing,  obliterating,  &c.,  ib. 

by  force  or  threats  causing  to  be  executed,  ii.  100. 

by  fraud  causing  to  be  executed,  ii.  618. 
VALUE, 

proof  of,  ii.  344. 

need  not  be  alleged  unless  it  be  material,  ii.  326. 
VEGETABLES, 

stealing,  in  conservatory,  &c.,  ii.  259. 
elsewhere,  ii.  260. 

destroying,  ii.  1068. 
VENUE, 

unnecessary  in  indictment  unless  the  offence  be  local,  ii.  323. 
VESSEL, 

stealing  from,  in  port,  &c.,  ii.  379. 

shipwrecked  or  in  distress,  ib. 

master  or  owner  stealing  goods  delivered  to  him  to  carry,  ii.  381. 

meaning  of  the  word  'goods,'  ii.  380. 
'  vessel,'  ii.  1092. 

setting  fire  to,  ii.  1089,  et  seq. 
VOIRE  DIRE, 

examination  on,  iii.  243,  635. 
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VOTER, 

personating,  ii.  1014,  et  seq. 

W. 

WAGER.— See  GAMING. 
WAR, 

the  court  will  take  judicial  notice  of,  iii.  169. 

articles  of,  proof  and  effect  of,  iii.  336. 
WAREHOUSE, 

breaking  into  and  committing  a  felony  in,  ii.  94. 
with  intent,  &c.,  ii.  96. 

setting  fire  to,  ii.  1029. 
WAREHOUSED  GOODS, 

embezzling,  &c.,  ii.  484. 
WARPS, 

of  linen,  &c.,  stealing,  in  process  of  manufacture,  ii.  517. 

destroying,  &c.,  ii.  1081,  et  seq. 
WARRANT, 

where  it  may  be  executed,  i.  824.  . 

must  be  executed  by  the  person  named  in  it,  or  by  some  one  in  his 
presence,  i.  825. 

as  to  the  time  it  continues  in  force,  i.  827. 

falsity  of  the  charge  no  answer,  i.  828. 

requisites  of  a  warrant,  i.  829. 

party  to  be  apprehended  must  be  properly  described,  ib.  830. 

blank,  illegal,  i.  832,  et  seq. 

for  payment  of  money,  stealing  or  obliterating,  ii.  266. 
forging,  ii.  941,  973,  et  seq. 

India,  forging,  ii.  875. 

dock,  stealing,  ii.  266. 
WARREN, 

taking  hares  or  rabbits  in,  ii.  374. 
WATCHMAN, 

power  of,  to  arrest,  &c.,  i.  809,  note  (o). 
WATERMAN, 

receiving  an  undue  number  of  persons  in  his  boat,  i.  880. 
WAY. — See  tit.  HIGHWAY. 
WEAPON, 

offensive,  what  shall  be  deemed,  i.  179,  et  seq.,  652. 
WEIGHTS  AND  MEASURES, 

cheats  by  false,  ii.  609. 
WEIRS, 

in  rivers,  when  nuisances,  &c.,  i.  533. 
WHARF, 

stealing  goods  from,  ii.  379. 
WHIPPING, 

under  Offences  against  Person' Act,  i.  900. 
Larceny  Act,  ii.  67. 
Malicious  Injuries  Act,  ii.  1022. 
WIFE. — See  tit.  FEME  COVERT. 
WILL, 

defect  of,  i.  6. — See  tit.  CAPABILITY. 

stealing,  obliterating,  &c.,  ii.  262. 

forging,  ii.  940. 

will  of  a  living  person,  ii.  749. 

of  a  non-existing  person,  ii.  750. 

in  a  wrong  Christian  name,  ii.  755. 

attested  by  only  two  witnesses,  ii.  764. 
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WILL — continued. 

demanding  money  on  a  forged  will,  ii.  1010. 

on  probate  or  letters  of  administration,  knowing  the  will  to  have 

been  forged,  &c.,  ib. 
probate,  how  far  conclusive,  iii.  342. 
WITCHCRAFT, 

cheats  by,  ii.  703. 
WITNESS, 

dissuading  from  giving  evidence,  i.  265. 

the  true  wife  not  a  witness  in  bigamy,  i.  319. 

surveyor  of  highways  and  inhabitants  of  parish,  when  competent,  i.  521. 

prosecutor  a  witness  for  the  prosecution  on  indictments  for  nuisance  to 

highway,  i.  522. 

inhabitants  of  counties  in  prosecutions  for  not  repairing  bridges,  i.  566. 
party  ravished  in  rape,  i.  922. 

child  admissible  on  indictment  for  carnal  knowledge,  i.  931. 
woman  forcibly  taken  away  and  married,  witness  against  offender,  i.  949. 
what  witnesses  are  competent,  iii.  612,  et  seq. 

what  is  meant  by  competency,  ib. 
causes  of  incompetency,  ib. 
want  of  understanding,  ib. 
idiots,  ib. 

deaf  and  dumb,  ib. 
lunatics,  iii.  613. 
children,  ib. 

postponing  trial  to  instruct,  ib. 
defect  of  religious  belief,  iii.  614. 
method  of  administering  the  oath,  ib. 
judicial  oaths  governed  by  the  law  of  nations,  iii.  616. 
all  bound  by  the  oath  taken,  iii.  617. 
proper  mode  of  examination  as  to  opinions,  ib. 
trial  cannot  be  postponed  till  an  adult  has  been  instructed,  ib. 
Quakers  and  Moravians,  ib. 
Separatists,  iii.  618. 
others  declining  to  be  sworn,  iii.  619. 
excommunicated  persons,  ib. 
infamy,  iii.  620. 

what  offences  formerly  created  incompetency,  ib. 
incompetency  from  infamy  now  removed,  iii.  621. 
accomplice,  iii.  596,  et  seq. 

evidence  against  a  prisoner,  ib. 
indicted  separately,  ib. 
promise  of  pardon  or  reward,  ib. 

ancient  practice  of  approvement  and  present  mode  of  ad- 
mitting evidence  of,  ib.  et  seq. 
principal  felon  a  witness,  iii.  599. 

evidence  of  accomplice  alone  sufficient  in"  point  of  law, 
iii.  600. 

what  confirma'tion  usually  required,  iii.  600,  et  seq. 
evidence  for  prisoner,  iii.  611. 
incompetency  from  interest,  iii.  621,  et  seq. 

what  interest  formerly  disqualified  and  what  not,  ib. 

now  removed,  iii.  622,  et  seq. 

questions    as    to   competency   of    prisoners   jointly   indicted, 

iii.  625. 

prisoner  pleading  guilty,  ib. 
prisoner  competent  before  sentence,  iii.  626. 
can  a  prisoner  being  tried  with  another  be  a  witness  for  the 
other,  ib. 
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WITNESS— continued. 

where  prisoner  has  been  sentenced,  iii.  627. 

prisoner  acquitted,  iii.  628. 

husband  and  wife,  iii.  623,  628,  et  seq. 

not  competent  for  or  against  each  other  even  by  consent, 

iii.  628,  et  seq. 
in  collateral  cases,  iii.  630,  631. 
they  may  be  called  to  contradict  each  other,  iii.  632. 
their  declarations,  ib. 
exceptions,  ib. 

abduction,  ib. 

indictment  for  personal  violence,  iii.  633. 

not  competent  in  cases  where  there  is  no  personal 

injury,  ib. 

high  treason,  iii.  634. 
a  woman  living  as  wife,  ib. 

a  wife  competent  against,  is  so  for  her  husband,  ib. 
objections  to  competency,  when  to  be  taken,  iii.  635, 
how  to  be  supported  and  repelled,  ib. 
the  whole  evidence  on  both  sides   should  be  heard  when 

the  objection  is  taken,  ib. 
examination  on  the  voire  dire,  iii.  637. 
judge  or  juror  competent,  iii.  638. 
of  privileged  communications,  and  other  matters  which  a  witness  may  not 

disclose,  iii.  502,  et  seq. — See  tit.  PRIVILEGED  COMMUNICATIONS. 
examination  of,  iii.  522,  et  seq. 
examination  in  chief,  ib. 

leading  questions,  ib.  et  seq. 

leading  an  adverse  or  unwilling  witness,  iii.  523. 
cross-examination,  iii.  524. 
leading  questions,  ib. 
what  may  be  asked  upon,  iii.  525. 
obligation  of  witness  to  answer,  ib. 
assumptions  not  allowable  upon,  ib. 
as  to  written  instruments,  iii.  526. 
of  witness  called  by  one  of  several  defendants,  ib. 
who  may  be  cross-examined,  iii.  527. 

witnesses  whose  names  are  on  the  back  of  the  indictment  need 
not  be  called  in  order  to  give  an  opportunity  for  cross- 
examination,  iii.  528. 

witness  of  one  party  afterwards  called  by  another,  iii.  529. 
re-examination,  iii.  530. 

of  witness  called  by  direction  of  the  judge,  iii.  529. 
evidence  in  reply  confined  to  the  contradiction  of  the  evidence  for 

the  defence,  iii.  530. 

examination  as  to  written  documents,  iii.  532. 
written  instrument  used  to  refresh  the  memory,  ib. 
general  rule  as  to,  iii.  533. 
adverse  party  may  look  at  it,  iii.  535. 
writing  made  for  purpose  of  the  case  cannot  be  used,  ib. 
examination  as  to  opinion,  iii.  536,  et  seq. 
questions  of  skill  and  judgment,  ib. 
opinions  of  medical  men,  iii.  537. 
as  to  the  law  of  another  country,  iii.  538. 
separate  examination,  ib. 

counsel  may  not  cross-examine,  if  defendant   addresses  the  jury, 
iii.  539. 
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the  judge  may  examine  witnesses  after  case  closed  and  objection 

taken,  iii.  539. 
how  the  credit  of  witnesses  may  be  impeached,  ib. 

by  cross-examination  of  the  witness  as  to  his  own  conduct,  ib. 

he  is  not  obliged  to  answer  questions  tending  to  criminate  him, 

ib.  et  seq. 

whether  he  is  bound  to  answer  questions  tending  to  degrade 
him,  iii.  541,  et  seq. 

such  questions  may  at  all  events  be  asked,  iii.  545. 
witness  may  now  be  asked  whether  he  has  not  been  con- 
victed, iii.  544. 
if  witness  declines  to  answer,  it  can  have  no  effect  on  the  jury, 

iii.  545. 

his  answer  conclusive,  ib. 

it  is  the  privilege  of  the  witness  only  to  decline  to  answer,  iii.  546. 
witness  entitled  to  protection  whenever  he  claims  it,  ib. 
rule  that  best  evidence  must  be  given  not  applicable,  ib. 
by  proof  of  contradictory  statements,  iii.  548. 

a  foundation  must  be  laid  on  cross-examination,  ib.  et  seq. 
proof  of  contradictory  statements  in  writing,  iii.  549. 
rules  for  mode  of  proceeding  for  that  purpose,  ib. 
a  witness  may  now  be  cross-examined  as  to  written  state- 
ments, iii.  550. 

observations  on  the  clause,  ib.55l. 
counsel  entitled  to  see  the  paper,  iii.  552. 
judge  to  decide  as  to  the  paper,  ib. 

cross-examination  as  to  statements  made  before  the  com- 
mitting magistrate,  iii.  552,  et  seq. 
whether  he  may  be  asked  if  he  has  written   a  different 

account,  iii.  558. 

what  questions  may  be  asked  to  lay  a  foundation  for  a  contra- 
dictory statement,  ib. 

in  what  cases  evidence  may  be  called  to  contradict,  iii.  559,  et  seq. 
by  proof  of  his  acts  and  declarations  touching  the  cause,  iii.  562. 
previous  cross-examination  necessary,  ib. 
where  witness  does  not  directly  answer,  proof  of  statement  is 

now  admissible,  ib. 
re-examination,  iii.  563,  et  seq. 
by  proof  of  his  character,  iii.  564. 

general  evidence  only  can  be  given,  ib. 

proper  mode  of  examination  as  to,  ib. 

his  character,  how  supported,  iii.  965. 

party  may  not  discredit  his  own  witness,  iii.  966. 

but  he  may  prove  his  case  by  other  witnesses,  ib. 
cases  on  this  subject,  ib.  et  seq. 

but  a  party  may  now  prove  a  previous  statement  incon- 
sistent with  his  evidence,  iii.  570. 
how  many  witnesses  are  necessary,  iii.  571. 
single  witness  generally  sufficient,  ib. 
not  in  case  of  perjury,  ib. 

in  cases  of  high  treason,  ib. 

misprision  of  treason,  ib. 
how  attendance  is  to  be  compelled,  iii.  572. 
by  recognizance,  ib. 
by  subpoena,  ib. 

for  prisoner,  iii.  575. 
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person  present  in  court  may  be  examined,  iii.  573. 
subpoena  duces  tecum,  ib. 
habeas  corpus  ad  testijicandum,  iii.  574. 
warrant  by  a  secretary  of  states  ib. 
remedy  against  persons  neglecting  to  appear  on  subpoena,  iii.  575. 

expenses  need  not  be  tendered,  ib. 
how  attendance  is  to  be  remunerated,  iii.  576. — See  COSTS. 

courts  may  order  payment  of  the  expenses  in  all  cases  of  felony,  ib. 

in  certain  cases  of  misdemeanor,  ib. 

cases  on  the  construction  of  these  statutes,  iii.  586,  et  seq. 
no  costs  of  attending  before  coroners,  iii.  589. 
extra  expenses,  where  allowed,  iii.  590. 
rewards  for  activity  in  apprehending  certain  offenders,  iii.  592. 

compensation  to  family  of  person  killed  in  attempting  to  ap- 
prehend, iii.  593. 
cases  on  these  clauses,  iii.  594. 
protection  of,  from  arrest,  iii.  595. 
evidence  of  witnesses  resident  abroad,  ib. 
deceased, 

evidence  of,  on  former  trial,  iii.  249. 
attesting, 

no  necessity  for  calling  him,  iii.  357. 
WOMAN, 

procuring  abortion  of,  i.  899. 
procuring  the  defilement  of,  i.  936. 

forcible  abduction  and  unlawful  taking  away  of,  i.  940,   et  seq. 
offences  at  common  law,  i.  940. 
offences  by  statute,  ib. 
abduction  from  motives  of  lucre,  ib. 
fraudulent,  i.  941. 
forcible,  ib. 

taking  away  with  intent,  sufficient,  i.  942. 
the  taking  must  be  from  motives  of  lucre,  i.  947. 
accessories,  i.  941. 
construction  of  the  3  Hen.  7,  i.  942. 
county  in  which  the  offence  is  committed,  i.  943. 
indictment,  i.  948. 

evidence  of  the  woman  carried  away,  i.  949. 

taking  away  a  maid  under  sixteen  from  her  father  or  guardian,  i.  950. 
construction  of  4  &  5  Ph.  and  M.,  ib. 
cases  on  former  Acts,  i.  951,  et  seq. 
clandestine  marriages,  i.  959. 
assault  by  taking  indecent  liberties,  i.  1022. 
WOOD, 

setting  fire  to,  ii.  1063. 
stack  of,  setting  fire  to,  ib. 
WOODS  AND  FORESTS, 

forgery  of  handwriting  of  the  commissioners  of,  ii.  937. 
WOOLLEN  GOODS, 

destroying,  in  course  of  manufacture,  ii.  1081. 
stealing,  in  course  of  manufacture,  ii.  517. 
WORDS, 

of  indictable  slander,  i.  321,  et  seq. 
slanderous  words,  i.  321. 

speeches  of  members  of  Parliament  privileged,  i.  326. 
blasphemies  and  profane  scoffing,  i.  332. 
performance  of  an  obscene  play,  i.  335,  note  (k). 
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seditious  words,  i.  336. 
publishing  false  news  or  tales,  i.  336. 
contemptuous,  to  the  judges  of  the  superior  courts,  i.  341. 
spoken  of  or  to  inferior  magistrates,  i.  342. 
spoken  of  or  to  a  private  individual,  not  indictable,  i.  343. 
will  not  make  an  affray,  i.  407. 
WORKHOUSE, 

embezzlement  in,  by  paupers,  ii.  484. 
WORKMEN, 

combinations  of,  iii.  133,  et  seq. 
WORKS, 

on  rivers,  canals,  &c.,  damaging,  &c.,  ii.  1071. 
of  art,  in  museums,  &c.,  damaging,  &c.,  ii.  1096. 
WOUNDING,  i.  972,  et  seq. 
WRECK. — See  tit.  SHIPWRECKED  VESSEL. 
impeding  person  saving  his  life,  i.  974. 
stealing  from,  ii.  379,  601. 
taking  into  a  foreign  port,  ii.  381,  601. 
receiving  stolen  wreck,  ii.  542. 
destroying,  ii.  1091. 
WRITINGS, 

larceny  of,  ii.  260,  et  seq. 
proof  of,  iii.  356. 
WRITTEN  SECURITIES, 
larceny  of,  ii.  266. 
description  of,  ii.  317,  et  seq. 

by  any  name  or  designation  by  which  they  are  known  or  by  their  pur- 
port, ii.  321. 


THE  END. 
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